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ADVERTISEMENT. 


IN  this  Volume  the  Cases  reported  tit  the  last  Folio  Edition 
^  the  State  Drials  are  brought  to  a  temunation ;  the  Case 
of  Home,  p.  651^  being  the  last  contained  in  that  Collection. 
After  which  commences  the  New  Series  of  Proceedings,  con- 
timnng  that  Edition  to  the  present  time. 


In  wder  to  render  the  present  Work  more  applicable  to 
those  Lam  Books  m  which  references  are  made  to  the  FoUo 
EdUion,  a  Table  of  Paeallsl  Refbbmncm,  exhibiting  at 
first  sight  the  Pages  in  the  present  Edition  eorrespondi$ig 
with  those  of  the  IPoUo  ones,  is  now  in  compilation,  and  wUl  be 
published  with  the  next  Volume. 
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548.  The  Case  of  James  Sommersett,  a  Negro,   on  a  Habeas 
Corpus,*  KingVBench  :  12  Geohge  III.  a.  d;  1771-72. 


or  thk  CtM  only  a  Statement  or  the  Facts, 
and  Mr.  Hargrare's  learned  Argument  were 
inserted  in  the  former  edition  or  this  Work. 
I  bate  here  added  the  other  Arguments,  and 
the  Jadgment  or  the  Court,  rrom  LofTt's  Re- 
ports, in  which  is  a  Note  or  the  Case  under 
the  name  or  Sommersett  against  Stewart. 

On  the  3d  or  December  1771,  affidavits  were 
made  by  Thomas  Walklin,  JStizabeth  Cade, 
and  John  Marlow,  that  James  Sommersett,  a 
negro,  was  confined  in  irons  on  board  a  ship 

*  The  very  important  matters  which  this 
case  in?olved,  tis.  first.  The  rights  over  the 
person  or  a  negro  resident  here,  claimed  by 
another  perMn  as  the  owner  or  the  negro  ; 
and,  sopposing  such  rights  to  exist,  secondly. 
The  extent  or  them;  and  thirdly.  The  means 
«r  inlbrcin^  them,  were,  I  belioTe,  never,  ex- 
cept in  this  case,  made  the  subject  or  a  suit  at 
law  is  England.  But  in  Scotland  two  cases 
of  this  sort  have  occurred  before  the  Court  or 
Scvioii ;  1,  That  orSheddan  agpinst  Sheddan, 
<a.  D.  1756 ;  S,  That  or  Knight  against  Wed- 
derbam,  a.  d.  1775—1778. 

Of  these  two  cases  the  rollowing  reports  are 
printed  from  the  *  Dictionary  or  D&cisions,'  tit» 

*  Slave,'  vol.  33,  pp.  14,545,  et  seq, : 

>• 

**  Robert  Sheddan  againtt  a  Negro.-^Ju/y  4, 

1757. 

'*  A  Negro,  who  had  been  bought  in  Vir- 
ginia, and  brought  to  Britain  to  oe  taught  a 
trade,  and  who  had  been  baptized  in  Britain, 
having  claimed  his  liberty,  against  bis  master 
Robert  Sheddan,  who  had  put  him  on  board  a 
ship,  to  carry  him  back  to  Virginia,  the  Lords 
appointed  counsel  ror  the  negro,  and  ordered 
iDemorials,  and  afterwards  a  hearing  in  pre- 
■eoce,  upon  the  respectire  cjaims  or  liberty 
and  servitude  by  the  master  and  the  negro. 

'*  But,  during  the  hearing  in  presence,  the 
negro  died  ;  so  Uie  pout  was  not  determined." 


called  the  Ann  and  Mary,  John  Knowles  com- 
mander, lying  in  the  Thames,  and  bound  ror 
Jaftaica ;  and  lord  Mansfield,  on  an  application 
supported  by  these  affidavits,  allowed  a  writ 
or  Habeas  Corpus,  directed  to  Mr.  Knowles, 
and  requiring  him  to  return  the  body  or  Som- 
mersett berore  his  lordship,  with  the  cause  of 
detainer. 

Mr.  Knowles  on  the  9th  or  December  pro- 
duced the  body  or  Sommersett  berore  lord 
Mansfield,  and  returned  for  cause  or  detainer, 
that  Sommersett  was  the  ne^o  slave  orCharlea 
Steuart,  esq.  who  had  delivered  Sommersett 

*'  Joseph  Knight,  a  Negro,  againtt  John  Wed- 
,    derbum.-^  January  15, 1778. 

"  The  commander  or  a  vessel,  in  the  Arricaii 
trade,  having  imported  a  carffo  or  negroes  into 
Jamaica,  sold  Joseph  Kjaighi,  one  or  them,  as 
a  slave,  to -Mr.  Wedderbum.  Knight  waa 
then  a  boy,  seemingly  about  twelve  or  thirteen 
I  years  or  age. 

*<  Some  time  afler,  Mr.  Wedderbum  canie 
over  to  Scotland,  and  brought  this  negro  along 
with  him,  as  a  personal  suvant. 

"  The  negro  continucdto  serve  him  for  seve- 
ral years,  without  murmuring,  and  married  in 
the  country.  But,  afterwards,  prompted  to  as- 
sert bis  freedom,  he  took  the  resolution  of 
leaving  Mr.  Wedderbiirn's  service,  who,  being 
informed  or  it,  got  him  apprehended,  on  a  war- 
rant or  the  justices  or  oeace.  Knight,  on  his 
examination,  acknowleoged  his  purpose.  The 
justices    round    *  the   petitioner    entitled   to 

*  Knight's  services,  and  that  he  must  continue 

<  as  before.' 
*^  Knight  then  applied  to  t1;ie  sheriff  or  the 

county,  rperthshire),  by  petition,  setting  forth, 

*  That  Mr.  Wedderbum  insisted  on  his  con- 
*•  tinning  a  personal  servant  with  him,'  and 
prayed  the  sheriff  to  find,  *  That  he  cannot  bf 

*  continued  m  a  state  or  slavery,  or  compelled 

<  to  perpetual  service  ;  and  to  discharge  Mr. 

<  Wedderbum  from  sending  the  petitioo|r 
«  abroad.' 
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into  Mr.  Knowles's  custody,  in  order  to  carrj 
bim  to  Jamaica,  and  there  sell  him  at  a  slave. 
Affidavits  were  also  made  by  Mr.  Steiiart  and 
two  other  gentlemeo,  to  prove  that  Mr.  Steuarl 
had  purchased  Sommersett  as  a  slave  in  Vir* 

**  After  some  procedure  in  this  process,  the 
sheriff  found,  *  That  the  state  of  slavery  is  not 
'  recognized  by  the  laws  of  this  kini|:dom,  and  is 

*  inconsistent  with  the  principles  thereof ;  that 

<  the  reirolations  in  Jamaica,  concerning  slaves, 

<  do  not  extend  to  this  kingdom ;  and  repelled 

*  the  defender's  claim  to  a  perpetual  service.' 
Mr.  Wedderbum  having  reclaimed,  the  sheriff 
found,    *  That     perpetual    service,    without 

*  wa$fes,  is  slavery  ;  and  therefore  adhered.* 

'*  The  defender  removed  the  cause  into  the 
court  by  advocation.  The  lord  ordinary  took 
it  to  report,  upon  informations.  Being  a  ques- 
tion of  general  importance,  the  Court  ordered 
a  hearing  in  presence,  and  afterwards  informa- 
tions of  new,  upon  which  it  was  advised. 

«*  Pleaded  for  the  Master :  That  he  had  a 
right  either  to  the  perpetual  service  of  the 
negro  in  this  country,  or  to  send  him  back  to 
the  plantations  from  which  he  was  brought. 
His  claim  over  the  negro,  to  this  extent,  was 
argued  on  the  following  grounds : 

**  The  productions  of  the  colonies,  ever 
■ince  they  were  settled,  have  been  cultivated 
by  the  means  of  negro  slaves  imported  from 
the  coast  of  Africa.  The  supplying  the  colo- 
nies with  these  slaves  has  become  an  extensive 
trade ;  without  which,  the  valuable  objects  of 
commerce,  now  furnished  by  the  plantations, 
could  not  be  cultivated.  British  statutes  have 
given  sanction  to  this  tnde,  and  recognized  the 
property  of  the  master  in  such  slaves ;  loth 
W.  3,  c.  26 ;  5th  Geo.  S,  c.  7 ;  23d  Geo. 
4,  c.  3. 

^'  The  property  which,  in  Jamaica,  was  es- 
tablished m  the  master  over  the  negro,  under 
these  statutes,  and  the  municipal  law  there, 
cannot  be  lost  by  a  mere  change  of  place.    On 

{trinciples  of  equity,  rights  acquired  under  the 
aws  of  foreign  countries  are  supported  and 
inforced  by  the  courts  of  law  here.  A  right  of 
property  will  be  sustained  in  every  country 
'where  the  subject  of  it  may  come.  The  statui 
of  persons  attend  them  wherever  they  go ; 
Huber,  lib.  1,  t.  3,  c.  13. 

**  The  law  of  the  cok>nies  is  not  to  be  con- 
sidered as  unjust,  in  authorizing  this  condition 
of  slavery.  The  statutes  which  encourage  the 
African  trade  show,  that  the  legislature  does 
not  look  on  it  in  tliat  light.  The  state  of 
slavery  is  not  contrary  to  the  law  of  nations. 
IVriters  upon  that  law  have  enumerated  seve- 
ral just  and  lawful  origins  of  slavery  ;  such  as 
contract,  conqnest  in  a  just  war,  and  punish- 
ment of  crimes.  In  cases  where  slavery  is  au- 
thorized by  the  lavi«  of  Jamaica,  it  must  be  pre- 
^somed  to  have  proceeded  on  a  lawful  origin. 
■'  The  municipal  law  of  no  country  will  be  pre- 
sumed unjust. 

**  A  state  of  slavery  has  been  universally  re- 
«eived  in  the  practice  of  natioiis.    It  took  place 


.  ginia,  and  had  afterwards  brought  him  into 
I  England,  where  he  left  bis  master's  service  ; 
I  and  that  his  refosiug  to  return,  vas  the  occa- 
sion of  his  being  carried  on  board  Mr.  Knowles'a 
ship. 

in  all  the  ancient  nations,  and  in  all  the  modem 
European  nations,  for  many  ages.  In  some 
of  them  it  still  remains ;  and  in  none  of  them 
has  It  been  abolished  by  positive  enactmenta,  de- 
claring it  unjust  and  illegal,  but  gone  into  dis« 
nse  by  <)egrees,  in  consequence  of  many  diife* 
rent  causes.  Though,  therefore,  the  munici- 
pal law  of  this  country  does  not  i^ow  admit  of 
this  state  of  slavery  in  the  persons  of  citizens, 
yet,  where  foreigners,  in  that  state,  are  brought 
into  the  country,  the  right  of  their  masters  over 
them  ought  not  to  be  annihilated. 

''In  this  case,  the  master  is  not  insisting  foe 
the  exercise  of  any  rigorous  powers.  He  only 
demands,  that  he  shall  be  intitled  to  the  perso- 
nal services  of  the  negro,  in  this  country,  dur- 
ing life.  His  right  to  this  extent,  al  least,  ia 
not  immoral  or  unjust ;  nor  is  it  even  repro- 
bated by  the  municipal  law  of  this  country. 
A  person  may  bind  himself  to  a  service  for  life  i 
Ersk.  Inst.  b.  1,  t.  7,  §  69. 

**  But,  in  the  last  place,  if  this  is  denied,  the 
master  must,  at  least,  be  permitted  to  compel 
the  negro  to  return  to  the  plantations,  from 
whence  he  was  brought ;  otherwise  he  is  in- 
tirely  forfeited  of  his  right. 

'*  Some  cases  from  the  English  law-booka 
were  adduced  to  show,  that,  in  England,  the 
master's  right  of  property  in  his  negro  remains 
after  he  is"  brought  into  that  country ;  Butts 
contra  Penny,  1677;  Keble's  Rep.  p.  3, 
p.  785.  Gilfy  contra  Cleves ;  5th  William 
and  Mary,  lord  Raymond,  Rep.  5,  p.  147; 
and  the  opinion  of  two  very  emment  lawyers^ 
in  the  year  1729,  sir  Philip  Yorke,  then  attor- 
ney-general, and  Mr.  Talbot,  solicitor- general, 
in  these  words :  *  We  are  of  opinion,  that  m 

*  slave,  by  coming  from  the  West-Indiea, 
<  either  with  or  without  his  master,  to  Great 

*  Britain  or  Ireland,  doth  not  becon(ie  free ;  and 

*  that  his  master^s  property  or  right  in  him  Is 

*  not  thereby  determined  or  varied  ;  and  bap* 

*  tism  doth  not  bestow  freedom  on  bim,  nor 

*  make  any  alteration  in  bis  temporal  conditioa 
'  in  these  kingdoms.    We  are  also  of  opinioto, 

*  that  the  master  may  legally  compel  him  to 

*  return  to  the  plantations.' 

<*  Answeredjor  the  Negro :  The  only  title  on 
which  any  right  of  dominion  is  claimed  over 
this  African,  is  the  institution  of  the  municipsl 
law  of  Jamaica,  which  authorizes  the  slavery 
of  Africans  brought  into  that  island.  Under 
that  law,  this  negro,  a  child  when  brought  into 
Jamaica,  while  he  remained*  there,  was  sub- 
jected to  the  unjust  dominion  which  it  gives 
over  these  foreign^s ;  bot  the  municipal  law 
of  the  colonies  has  no  authority  in  this  country. 
On  grounds  of  equity,  the  Court,  in  some 
cases,  gives  effect  to  the  laws  of  other  coun- 
tries ;  but  the  law  of  Jamaica,  in  this  instance, 
wiU  not  be  supported  by  the  Court ;  became  it 
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Lori  Mm^^eld  Anmog  to  refer  4be  matter 
toihedcteminalioii  of  the  eourt  of  KingV 
ftodi,  SommerBeti  with  sareties  was  bomid  ia 
a  mapAamcB  for  his  araearanoe  there  on  the 
MM  day  of  the  next  Hilary  term ;  and  hig 

■RMnant  to  the  fint  prindpka  of  morality 
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*  8abaHtiialioii>  to  a  certain  extent,  is  ne- 
flOitfy;  hot  there  are  certain  bounds,  beyond 
vUelii  if  any  inatitntion,  sab^ectiDg  one  mdi- 
fidaal  to  anolber,  should  go,  the  injustice  and 
iBSHrafity  of  it  cannot  admit  of  a  doubt. 
8aeh  is  llie  iontitution  of  slavery,  depriving 
SUB  of  the  most  essential  rights  that^attend 
Ihcir  eiisieqoe,  and  which  are  of  a  nature  that 
adorit  not  o^  any  eqatralent  to  be  given  for 
tbem.  The  moot  express  consent,  given  in  a 
volnnlsty  cootract,  cannot  anthorize  ue  assum- 
ing of  ttiese  rights,  or  bind  the  consenting  party 
to  adbmit  to  the  condition  of  a  slave.  A  stipu- 
IslisB  of  thai  kind  afiTords  intrinsic  evidence  of 
an  uodoe  adTantage  takm,  and  is  therefore 
saffcient  to  vctid  the  contract. 

*<  Bat,  aHhough  it  were  justifiable  to  admit 
of  a  slavery  proceeding  on  a  title  of  contract, 
of  oenqoest^  or  of  punishment,  the  law  of  Ja- 
amica  woold  not  be  the  less  unjust.  In  sub- 
jec^ng  the  Africans  to  slavery,  that  law  re- 
quires no  title  under  any  of  these  grounds. 
The  cireiinialance,  that  the  negroes  are  brought 
into  Jamaica,  is  all  that  is  requisite  to  fix  on 
Ifaem  indiacrimiuately  the  condition  of  slavery. 
It  i^  therefore,  a  slavery  established  on  force 
and  oserpation  alone,  which  no  writer  on  the 
law  of  nations  has  vindicated  as  a  justifiable 
origin  of  slavery. 

^  «*  If  the  law  of  Jamaica  had  made  any  dis- 
tiadioii,  or  required  any  title  to  the  slavery  of 
an  AlHean,  this  negro  would  never  have  been 
redoeed  by  it  to  that  state.  Being  a  child 
when  he  was  brought  into  Jamaica,  he  could 
enter  into  no  eontraet,  commit  no  crime,  and 
csaqoest  cannot  give  a  right  to  kill  or  enslave 
cbildren. 

«>  The  means  by  which  those  who  carried 
this  efaild  from  his  own  country  gothim  into 
ttcir  hands,  cannot  be  known ;  because  the 
law  of  Jamaica  makes  no  inquiry  into  that  cir- 
cvosstance.  But,  whether  be  was  ensnared, 
or  bought  from  his  parents,  the  iniquity  is  the 
same. — ^Tfaat  a  state  of  slavery  has  been  ad- 
mitted of  in  many  nations,  does  not  render  it 
kas  raJQst  Child -murder,  and  other  crimes 
of  a  deep  dve,  have  been  authorised  by  the 
knva  of  di^rent  states.  Tyranny,  and  all 
'^-^-  of  oppression,  might  be  vindicated  on  the 
grotnids.— Neither  can  the  advantages 
~  to  this  country,  by  the  slavery  of  the 
wtfnea,  be  hearkened  to,  as  any  argument  in 
ths  qoeotioo,  as  to  the  justice  of  it.  Oppres- 
•maad  iniquity  are  not  palliated  by  the  gain 
aai  advantage  acquired  to  the  authors  of  tbem. 
Bntthe  expediency  of  the  institution,  even  for 
tbeanlgeela  of  Great  Britein,  is  much  doubted 
of  by  Iboee  who  are  best  acquainted  with  the 
of  tho  cotoniKii;  and  aome  enlighteoed 


lordship  allowed  till. that  day  for  settling, the 
form  of  the  return  to  the  Habeas  Corpus.  Ac- 
cordingly on  that  day  Sommersett  appeared  in 
the  court  of  King's- bench,  and  then  the  follow- 
ing return  was  read : 

II        I  ■  III    I     I  I  ■— — .— ifciM— — xi>— — — ^.^ 

men  of  modem  times  have  thought,  that  sugar 
and  tobacco  might  be  cultivated  without  the 
slavenr  of  negroes. 

"The  dominion,  therefore,  given  by  the 
law  of  Jamaica  over  the  pursuer,  a  foreigner 
there,  being  unjust,  can  receive  no  aid  from 
the  laws  of  this  country.  The  modification 
proposed  of  this  claim  of  slavery,  makes  no 
difference  on  the  merits  of  the  question.  It  ia 
plain,  that,  to  give  the  defender  any  right  over 
the  pursuer,  the  positive  law  of  Jamaica  must 
always  be  resorted  to ;  consequently,  the  ques- 
tion recurs,  Whether  that  law  ought  lo  bo  en- 
forced beyond  its  territory  ?  But  a  service  for 
life,  without  wages,  is,  in  fact,  slavery.  The 
law  of  Scotland  would  not  support  a  voluntary 
contract  in  these  terms ;  and,  even  where  wases 
are  stipulated,  such  a  contract  has  been  voided 
by  the  Court ;  Allan  and  Meams  contra  Skene 
and  Burnet,  No.  5,  p.  9454,  voce  Pactum 
lilictlum. 

"  The  answer  was  given  to  the  other  claim, 
of  sending  the  negro  out  of  this  country,  with- 
out his  consent,  that  it  supposes  the  dominion 
given  over  the  pursuer  hj  the  law  of  Jamak^ 
to  be  just.  The  negro  is  likewise  protected 
against  this  bv  the  statute  1701,  c.  6,  which 
expressly  prohibits  the  carrying  any  persons 
out  of  the  kingdom  without  their  consent. 
The  words  are  general,  and  apply  to  all  per- 
sons within  the  realm. 

"  In  support  of  this  argument  for  the  negro, 
authorities  of  French  writers  were  adduced,  to 
show,  that  formerly,  by  the  laws  of  France, 
negroes  brought  into  that  country  from  the 
plantations  bMsme  free.  This  was  their  law, 
until  lately,  that,  by  special  edicts,  some  alter- 
ations were  made  upon  it ;  Denisart,  tom.  3, 
v.  Negro.  On  the  law  of  England,  several 
cases  were  mentioned,  in  which  different 
judges  had  expressed  opinions,  that  a  jaegro 
coming  into  England  is  free  there ;  1  Salk. 
666,  Smith  contra  Brown  and  Cooper ;  Shanley 
contra  Nalvdy,  in  Chancery  1763 ;  Har- 
grave's  Arg.  p.  58. 

**  But  the  late  case  of  Sommersett,  the  ne- 
gro, decided  in  the  King's- bench,  in  the  year 
17^9,  was  chiefly  relied  on,  and  said  to  be  in 
point;  at  least  upon  this  question.  Whether 
the  negro  could  be  sent  out  of  England  ? 

"  The  Court  were  of  opinion,  that  the  do- 
minion assumed  over  this  negro,  under  the  law 
of  Jamaica,  being  unjust,  could  not  be  sup- 
ported in  this  country  to  any  e)ttent :  that, 
therefore,  the  deteilder  had  no  right  to  the 
oegpro's  service  for  any  space  of  time,  noi'  to 
send  him  out  of  the  country  against  his  con- 
sent :  that  the  negro  was  likewise  protected 
under  the  act  1701,  c.  6.    [The  *  Act  for  pre- 

*  venting  wrongous  imprisonment,  and  against 

*  undue  delays  in  Trials,'   more  particularly 


7]  12  GEORGE  m. 

**  J,  John  KDOwks,  commander  of  the  Tetiel 
called  tbe  Ann  and  Mary  io  the  writ  hereunto 
annexed,  do  most  humbly  certify  and  return  to 
our  present  most  serene  sovereign  the  king ;  that 

mentioned  helowl  from  being  sent  out  of  the 
country  against  his  content. — ^The  judgments 
'af  the  sheriff  were  approved  of,  and  the  Court 

*  remitted  the  cause  simpliciUr,'  " 

I  have  been  favoured  with  the  use  of  six 

*  Memorials'  or  *  informations,^  which  in  the 
course  of  these  two  litigations  were  delivered 
into  the  Court  of  Se&ion.  Five  of  them  appear 
to  have  been  prepared  by  men  of  very  high 
eminence  in  their  profession,  one  for  Sbeddan 
the  negro  by  sir  David  Dalrymple,  after* 
wards  a  judge  with  the  title  of  lord  Hailes ; 
two  for  Knight  the  negro,  by  Mr.  IVl'Laurin, 
afterwards  lord  Dreghorn»  andMr.Maconochie, 
now  lord  Meadowbank,  and  two  for  Wedder* 
burn  (Knight's  master),  by  Mr.  Fei^oson,  af- 
terwards lord  Pitfour,  and  Mr.  Cullen,  after- 
wards lord  Cullen,  respectively :  they  display 
a  copiousness  and  variety  of  curious  learning, 
ingenious  reasoning,  and  acute  argumentation, 
intimately  connected  with  the  case  now  be- 
fore us. 

With  respect  to  *  Memorials'  or  '  Informa- 
tions,' in  causes  depending  in  tbe  Court  of  Ses- 
sion, and  to  the  general  course  of  proceeding 
in  thut  court,  see  the  Edinburgh  Review  for 
January  J  807.  Fur  the  alterations  which  in 
the  year  1808  were  made  in  the  constitution 
of  that  court,  see  stat.  48  G.  3.  c.  151. 

Mr.  Barrinifton,  in  his  Observations  on  atat.  1 
Rich.  S,  (note  [y]  in  the  thjrd  edition)  mentioned 
that  **  many  of  the  labourers  in  tbe  snlt- works 
and  collieries  in  Scotland  still  continue  *  glebcB 
adscriptitii'  nod  cannot  be  hired  without  the  pro- 
prietor's consent."  And  as  to  this  he  referred  to 
a  case  in  the  Dictionary  oi*  Decisions,  voL  1, 

^319.  i  know  not  what  case  that  was*  In 
orison's  Dictionary  of  Decisions  there  are 
under  title  Coalier  twelve  cases,  in  all  of  wbicb 
the  servile  condition  of  the  class  is  recognised. 

In  the  Memorials  .which  were  presented  in 
tbe  case  of  Knight  v,  Wedderburo,  the  con- 
dition of  the  coalUers  and  salters  of  Scotland 
was  considered.  1  will  here  insert  what  was 
said  of  it  by  lord  Meadowbank  and  lord  Pitfour. 

*^  The  defender,"  observed  tbe  first  of  those 
learned  persons,  **  has  mentioned  the  situation 
of  coalliera  and  saltera  as  an  evidence,  that  the 
law  of  Scotland  is  not  repugnant  to  slavery. 
It  has  been  already  shown,  uiat  although  vil- 
lenage  still  existed,  although  this  high  court 
would  even  now  record  an  acknowledgment  of 
▼illenage,  and  although  other  kinds  of  alayery 
were- adopted  by  the  laws  of  this  country,  yet 
tliat  tbe  common  law  could  not  be  understood 
to  favour  the  defender's  claim.  As  long  as  the 
common  faw  acknowledgeathe  law  of  nature  to 
be  its  great  principal  and  rule,  so  long  mqst  it 
reject  a  claim  to  a  right  of  property  in  a  man, 
or  in  his '  labour  and  industry,  founded  in  bia 
heiog  born  of  a  captive  or  a  criminkl,  or  in  hja 
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at  the  time  herein  after-mentionedof  bringiDg 
tbe  aaid  JamesSomniersett  from  Africa,  and  long 
before,  there  were,  and  from  thence  hither!^ 
there  have  been,  and  atill  ar^  great  Qombem  c^ 

being  geized  on  violently  by  a  third  person,  and 
sold  to  the  claimant.  It  baa,  however,  been 
urged,  that  coalliers  and  salters  are  living  prooJii 
of  the  fonner  prevalence  of  viUeoage :  it  is, 
therefore,  not  nnneoessary  to  bestow  a  few  obv 
servationa  on  their  situation ;  the  use  of  pit- 
coal  is  of  so  late  invention  that  villenage  mual^ 
at  any  rate,  have  disappeared  in  Scotland  long 
before  the  working  of  ooal  ooukl  have  beconoo 
a  profession.  Parcha8j(ui  vol.  3,  p.  98,  of  his 
collection)  giving  an  account  of  Mavoo  Faolo'f 
travels,  has  the  following  curious  passage  ex* 
tracted  from  them :  *  Throughout  tbe  whole 
'  province  of  Ratai  (China),  certaw   black 

*  atones  are  digged  oot  of  the  mountaina, 

*  which,  put  into  the  fire,  burn  Hke  wood,  and 

*  being  kudled,  preserve  fire  a  long  time :  aa 
'  if  they  be  kindled  in  the  evening,  they  keep 
'  quick  fire  all  the  night ;  and  many  use  those 
'  atones,  becaose,  that  though  they  have  store 

*  of  wood  yet  there  is  such  frequent  okc  ef 
'  stones  and  leathea  thrice  every  week  that  the 
'  wood  would  not  serve.'  The  same  observa- 
tion is  transcribed  into  the  fiistoire  G^n^ralede 
Voyages,  torn.  9,  p.  366.  It  waa  one  of  the 
circumatancea,  wnicb,  at  the  publication  of 
Paolo's  travels,  was  considered  as  a  proof  that 
they  were  fabulous.  There  is  a  passage  in 
iEneas Sylvius'  (atu*rwards  Pius  d.)  account  of 
Europe,  which  aliowa  more  directly,  that  the 
use  of  pit-obal  must  have  been  very  rare  and 
very  inconsiderable  in  his  time  even  in  Scot- 
land. Treating  of  Scotland,  he  observes,  that 
be  was  here  (as  a  legate)  jn  tbe  time  of  Ja- 
cobus quadratus,  and  enquired  about  a  mira- 
culous tree,  which  had  been  said  to  grow  ii% 
Scotland:  He  adds,  *  De  qn& re  ctim  audivimua 
*'  Inveatigaremus  [ao  in  (»rig.  ]  didicirous  miracula 

*  semper  remotiiis  fugere,  fa mtih&mque  arboreal 

*  non  in  ScotiA,  atrd  apud  Orcades  iuveniris 
*'  lUud  tamen  in  Scotia  miracuJum  represen- 
<  tatum  est ;   nam  pauperes  pen^  nudoa  a4 

*  templa  mendicantes  aooeptis  lapidibuseleemo- 

*  syntt  gratis  datis  Isatos  abiisse  conspeximus : 
*•  id  genus  lapidis,  sive  sulphureft  sive  aUA. 

*  pingui  materi^  pro  ligno,  quo  ragio  nuda  est, 
(  ooonburitur.'  It  is  plain,  from  this  account,  that 
coals  must  have  been  very  rare  iu  Scotland* 
It  otherwise  would  liave  been  quite  absurd  te 
take  notice  of  them  only  aa  used  by  beggara. 
Besides,  he  observes,  that  they  were  only  used 
where  tbe  country  was  barren  of  wood ;  and 
it  is  well  known,  that  Scotland  was,  dorin|P 
the  reigna  of  the  Jameaea,  very  much  covered 
with  it ;  BO  there  oauld  be  very  little  occaaion 
for  coda.  On  the  other  hand,  as  there  are  re- 
gular records  extent,  from  the  daya  of  Janice 
1,  it  ia  imnossible  that  vUtenage  could  then 
have  existed,  without  sufficient  evidence  cen* 
oeming  it  appearing  in  tbe  acta  of  parliament^ 
charten,  trensfera  of  prepert^Tt  nnd  varioua 
deedf  mttong  iwUfidnala,  i^hicb  eM  bandnl. 
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negro  davcB  ia  AInca ;  ami  that  daring  aH  the 
tine  albfcsaid  there  hath  beeo,  aod  still  is  a 
tnMlCv  carried  oo  by  bis'  majeity's  subjedii 
frooi  Africa  to  bis  majestj'a  colaoiea  or  plan- 
down  to  OS.  It  b  therefore  plain,  that  the  pro- 
ftsaon  of  ooalliers  did  not  oonmence  early 
CBOogh  to  hai e  received  the  remains  of  the 
ancient  TiUeiiis.  The  circumstances  of  a  coal- 
lier  likevrtse  indicatci  a  very  different  origin. 

''  Coalliers  are  not  bom  adscriptitiL  A  coal 
hewer  is  a  profession  which  is  voluntarily  em- 
hracedy  and,  like  other  professioos,  is  regulated 
hj  pnilieolar  laws,  which  are  more  or  less 
strict,  aeoording  as  the  interest  of  the  public 
is  thoogbt  to  reqnire*  The  wages  of  a  coallier, 
like  those  of  labonrem  in  any  other  profession, 
that  is  by  its  natore  ezdusire,  are  higher  than 
OHiunoa  workmen  receive.  He  acquires  pro- 
perty, and  transmits  it ;  and  has  been  found, 
in  daecnse  of  Rutherglen,  decided  SO  Fe- 
bmary  1747,  intitled,  as  well  as  any  other 
sakfect,  to  be  a  counsellor  of  a  burgh ;  he  must, 
witk  e^al  reason,  be  capable  of  being  elected 
a,  oMmber  of  parliament.  These  particnlars 
are  sufficient  evidence,  thai  the  condition  of  a 
coallier  ia  perfectly  different  from  that  of  a  vil- 
lein.  The  art  of  working  coal  successfully 
requires  long  practice  to  attain,  and  is  preju- 
dinal  to  the  health  of  those  who  are  not  early 
nccustooied  to  it.  It  was,  therefore,  extremely 
natural,  when  coal  works  were  begun  to  be  set 
on  foot,  that  the  proprietors  should,  in  return 
for  the  high  wages  thejF  gave  the  workmen, 
take  them  bound  to  continue  in  their  service 
lor  a  long  term  of  years,  or  for  life ;  accord- 
ingly we  find,  that  it  was  at  first  customary  to 
take  such  bonds  from  coalliers;  and,  it  is 
koovro,  that  the  practice  continued  after  the  in* 
lerrcotioa  of  parliament  had  superseded  ^the 
Beoessiiy  of  it. 

**  These  observations,  the  pursuer  humbly  ap- 
pieheoda,  sofficientlv  explain  any  thin^  parti- 
cular in  the  state  of  coalliers.  In  the  infancy 
of  iiDproveoient  men  are  apt  to  adopt  ezpe- 
daenls  for  removing  the  obstructions  it  meets 
with,  and  other  evils  which  they  feel,  hot  the 
BBtare  and  eflbctual  remedies  of  which  they  do 
not  comprehend.  Thus  incorporations  and 
flSOQopoUeaon  the  one  hand,  and  on  the  other, 
icstraints  on  the  miemhers  of  Incorporations 
and  oo  mooopolista  have  originated,  ki  the 
same  way  it  was  very  natural  to  seek  a  curb 
lor  the  indolence  or  capriciousness  of  coalliers, 
whose  high  wages,  like  those  of  many  other 
kinds  of  workmen,  disposed  them  to  idleness, 
Action,  or  arrogance.  All  regulations,  how- 
ever, framed  with  such  views,  are  evidently 
cansmercjal,  and  never  can  be  construed  as 
Hlfcer  fiiiqurilig  liberty  or  slavery,  any  more 
than  the  aict  of  navigation,  or  any  other  thing 
sf  the  same  oafeore.  It  might  be  proved,  tb^t 
aa  advti|cate  was  a- stave  on)  the  same  principle 
m  a  ooaUier.  The  acts  1637,  c.  64,  and  1587, 
c  91,  oblige  an  advocate  to  jplead  causes  i^be- 
thcr  be  choeoes  or  not ;  if,  in  the  ono  case,  a 
dianty  and  in  tha  other,  the  court  pleaaei  to  in- 
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tatioDi  of  Virginia  and  Jamaica  in  Anerioa,  and 
other  colonies  and  plantationa  belonging  to  hia 
miyesty  in  America,  for  the  necessary  supply* 
ing  of  the  aforesaid  colonies  and  plantationa  witb 

sist  oq  it:  yet,  it  is  not  beliereil,  that  these 
statutes  were  ever  urged  as  inductive  of  slavorr. 
The  same  observations  are  in  general  ao  appu* 
cable  to  the  state  of  sal^rsi  tliat  it  is  unneoea* 
sarv  to  consider  it." 

On  the  part  of  the  defender  it  waa  argued  by 
Mr.  Ferguson  (lord  Pitfuur,)  «'  There  sUU  exists 
in  this  country  a  species  of  perpetuai  servitude* 
probably  the  remains  of  the  ongiual  '  adscrip* 
*  titii  giebsi,'  or  villeins,  which  is  supported  by 
kite  statutes,  and  by  daily  practice,  vis.  That 
whichtakesplace  with  regard  to  the  coalliers 
and  salters,  where,  from  the  single  circum- 
stance of  entering  to  work  aller  puberty,  they 
are  bound  to  perpetual  service,  aiid  aold  B\oog 
with  the  works ;  and  indeed,  in  our  hiw,  theta 
are  several  other  examples  of  persona  being 
bound  to  servitude  during  their  lives.  The  act 
of  psrliament  1597,  cap.  ^7*3,  enads,  'That 
stark  beggars  and  ibeir  bairns  be  employed  in 
common  works,  and  their  service,  mentioned 
in  the  act  of  parliament  1579,  to  lie  prorogate 
during  tbeir  lifetimes.'  And,  without  going 
further,  it  is  the  case  with  every  soldier  and 
sailor,  the  former  of  » liom  is  shot,  if  be  en- 
deavours to  make  bis  escape  at  any  period  i>f 
his  life,  by  express  law ;  and  the  sailor  is  sub- 
jected, during  the  same  space  by  a  practice 
universally  admired,  to  be  seised  by  force,  snd 
sent  against  his  will  to  tlie  remotest  corners  of 
the  world. 

'<  The  pursuer  is  pleased  to  argoe,  that  tha 
coalliers  and  sattera  are  not  a  remains  of  vil-- 
lenage;  and  his  argument  for  this  is,  that  tha 
use  of  coal  in  Scotland  is  so  late  a  discovery, 
that  it  must  have  taken  place  long  after  villen- 
age  disappeared :  and  to  prove  this,  he  cites  a 
passage  from  Marco  Paolo,  and  another  from 
£utias  Sylvius ;  from  which  it  would  appear^ 
that  these  authors  had  been  unacquainted  with 
that  mineral,  till  the  former  saw  it  in  Chinai 
an(T  the  latter  in  Scotland.  And  ^the  pursuer 
adds,)  £neas  Sylvius  observes,  tnat  coal  waa 
only  used  in  S<M>tlaud  where  it  was  barren  of 
wood ;  and  as  it  is  well  known  that,  during  the 
reign  of  the  Jameses,  Scotland  was  very  much 
covered  with  wood,  there  could  be  very  Uttia 
occasion  for  coal. 

*'  This  circumstance  seems  to  be  lit|le  con- 
nected witli  ibe  present  question ;  but  the  por«> 
sner's  arguments  appear  to  have  no  tendency  to 
prove  that  the  state  of  the  coalliers  in  Scotfand 
IS  not  a  continuation  of  the  ancient  villenage. 
By  the  charier  above  recited,  that  institution  ia 
traced  down  to  the  year  1368 ;  and  in  all  proba- 
bility it  continued  a  conaiderable  time  longer. 
Marco  Paolo  went  to  China  about  100  years 
before  that;  so  snrdy  no  inference  can  be 
drawn  from  the  Italians  being  unacquainted 
with  coal  in  the  year  1S70,  that  this  mineral 
was  not  discovered  in  Sootland  before  the  year 

laaa. 
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negro  BU^et ;  and  that  negro  sUres,  brought 
in  the  course  of  the  taid  trade  from  Africa  to 
Virginia  and  Jamaica  aforesaid,  and  the  said 
other  colonies  and  plantations  in  America,  by 

**  iEneas  Sy  Wius  was  in  Scotland  in  Jamcis 
the  Ist's  time.  The  defender  does  not  know  if 
the  pursuer  meantf  by  the  expression  of  Ja- 
eobos  quadratus  to  insinuate  that  it  was  in 
James  the  4th's  time ;  but  if  he  does  so,  it's  a 
mistake,  for  JSneas  Sylvius  died  pope  in  the 
6th  year  of  James  3,  viz.  23  years  before 
James  4  succeeded ;  and  there  is  no  donbt 
that  his  journey  to  Scotland  was  in  James  the 
Ist's  time,  probably  about  the  year  1430.  He 
then  descrioes  coal  to  have  been  in  common 
use  in  Scotland ;  and  it  would  appear  very  odd 
if  there  had  been  no  coal-pits  in  Scotland  60 
years  before  that,  to  which  the  charter  above 
recited  brings  down  the  existence  of  villeins  or 
nativi. 

*'  The  quotation  therefore  from  JEneas  SvU 
▼ius  is  a  proof  of  the  direct  contrary  of  what 
the  pursuer  endeavours  to  infer  frbm  it. 

**  The  circumstance  of  two  Italians  being 
•urprised  at  seeing  pit-coal  affords  no  pre- 
sumption that  it  had  not  been  used  for  many 
centuries  in  Scotland.  It  happens  every  day, 
that  £oglisfamen  are  not  believed  in  that  coun- 
try, when  they  describe  our  coal  to  them  even 
at  present. 

*<  The  defender  does  not  know  what  the  pur- 
suer means  by  asserting,  that  it  is  well  known, 
Scotland  was  very  much  covered  with  wood 
during  the  reigns  of  the  Jameses.  As  £neas 
Sylvius,  who  was  an  eye-witness,  declares, 
that  in  the  time  of  James  1,  it  was  perfectly 
bare  of  wood ;  and  it  is  exceedingly  probable, 
that  the  immemorial  use  of  pit- coal  before  that 
period,  had  induced  the  inhabitants  to  cut  down 
all  the  wood,  without  leaving  or  providing  suf- 
ficiently for  that  kind  of  fuel. 

"  It  is  needless  to  enter,  with  the  pursuer, 
into  the  disquisition,  whether  the  state  of  coal- 
liers  be  a  severe  kind  of  slavery  or  not ;  as  it  is 
certainly  much  more  so  than  that  to  which  the 
defender  claims  to  reduce  him." 

It  is  perhaps  worthy  of  notice  in  this  place, 
that  though  the  memorial  of  Mr.  Maconochie 
(lord  Meadowbank)  bears  date  April  95,  1775, 
and  that  of  Mr.  Ferguson  (lord  Pftfour)  bears 
date  July  4,  1775,  no  notice  is  taken  of  the 
■tatnte  15  Geo.  3,  c.  28,  by  which  after  recit- 
ing that  by  the  statute  law  of  Scotland,  as  ex- 
plained by  tlie  courts  of  law  there,  many  col- 
liers and  coal  bearers,  and  salters,  are  in  a  state 
of  slavery  or  bondage,  bound  to  the  collieries 
and  salt  works,  where  they  work  for  life,  trans- 
ferable with  the  collieries  and  salt  works,  when 
their  original  masters  have  no  farther  use  for 
them,  it  is  enacted,  that  colliers,  coal  bearers, 
and  aalters,  shall  not  be  bound  to  any  colliery 
or  salt  work,  or  to  the  owner  thereof,  in  any 
way  or  manner  different  from  what  is  per- 
mitted by  the  law  of  Scotland,  with  regard  to 
servants  and  labourers. 
This  statute,  it  appears,  by  the  Lords'  Jonr« 


the  faws  of  Virginia  and  Jamaica  aforesaid  and 
the  said  other  colonies  and  plantations  in  Ame- 
pca,  during  all  the  time  aforesaid,  have  been, 
and  are  saleable  and  sold  as  goods  and  chattels, 

nal,  was  passed  on  the  2Sd  day  of  May,  1775. 
Aher  which,  it  seems  (see  Mr.  fienet's  account 
of  Dodingston,  in  the  18th  vol.  of  sir  John  Sin« 
clair's  Statistical  Account  of  Scotland,  p.  370,) 
that  the  coal  masters  strove  to  insure  the  de- 
pendence of  their  coalliers,  aitd  consequently  tho 
perpetuity  o^  their  services,  by  seducing  them 
mto  their  debt :  to  remedy  which,  by  stat.  39 
Geo.  3,  c.  56,  among  other  provisions  respect- 
ing colliers  in  Scotland,  it  was  enacted,  *  That 
no  action  shall  be  compotent  for  money  ad- 
vanced by,  or  on  behalf  of  coal  owners  or 
lessees  to  colliers,  except  for  support  of  their 
families  in  case  of  sickness,'  in  which  caso  a 
specific  mode  of  procedure  is  provided. 
'  In  the  negro  case  in  France,  which,  under 
the  title  of  *  La  Libert^  reclam^  par  un  n^gro 
centre  son  maitre  qui  I'a  amen^  en  France,'  is 
reported  in  the  13th  vol.  of  *  Les  Causes  G^« 
l^bres,'  &c.  p.  4Q2,  edit,  of  1747,  and  which  I 
apprehend  was  determined  in  the  year  1738,  or 
soon  afterwards,  the  questions  before  the  Conrt 
appear  to  have  been,  Ist,  Whether  the  party 
claiming  the  negro  was  such  a  person,  as,  by 
the  French  king's  edict  of  October  1716,  was 
permitted,under  certain  formally  prescribed  con- 
ditions, to  bring  negro  slaves  from  the  French 
West  Indian  colonies  into  France,  and  to  retain 
them  there :  and  2dly,  Whether  he  had  per- 
formed those  conditions;  with  respect  to  which 
it  was  provided  in  the  edict,  that,  **  faute  par 
les  m&itres  des  esclaves  d'observer  les  forma- 
lity pr^scrites  par  les  pr^ced6ns  articles,  les 
dits  esclaves  seront  libres,  et  ne  pourront  ^tre 
reclames."  For  though  M.  le  Clerc,  Pro* 
cureur  du  Roi,  did  indeed  mention,  that  nei- 
ther the  edict  of  March  ^685,  nor  that  of  Oc« 
tober  1716,  had  been  registered  in  the  parlia- 
ment of  Paris,  or  transmitted  to  the  proper 
officer  of  the  court  of  admiralty,  yet  it  very 
clearly  appears,  that  he  did  not  lay  much  stress 
on  these  topics. 

But  the  eloquence  of  M.  le  Clerc  and  tho 
other  advocates  who  argued  the  case  ex|)a- 
tiated  far  beyond  the  narrow  limits  of  the  dry 
and  uninteresting  questions  of  mere  positive 
law  which  I  have  stated.  The  powers  of  their 
learning  and  of  their  oratory  were  called  forth  in 
all  their  vigour,  to  describe  the  character  and 
narrate  the  history  of  slavery,  to  display  its 
incongruity  with  the  benevolent  doctrines  of 
Christianity,  and  above  all  to  impress  upon 
their  hearers,  that  slavery  was  utterly  and  ir- 
reconcilably opposite  to  the  nature  of  FrBooa 
and  of  Frenchmen,  and  to  the  original  priociplea 
and  established  administralion  of  their  consti- 
tution and  government ;  insomuch,  that  to 
touch  the  soil  or  to  inspire  the  air  of  Franca 
was  to  be  free.  Throughout  the  argumenta 
this  last  position  not  only  was  undisputed  by 
either  party,  but  was  by  all  paities  either  '~ 
samcd,  or  adnaitted,  «•  the  incootrorertibia 
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and  Bpm  the  sale  thereof  bafe  beoome  anil 
keo,  and  are  the  slaves  and .  property  of  tlie 

portiiaaera  thereof,  and  have  been,  and  are 

1        ■  ■■  ■      ■    ■     -  — 

lertioD  of  a  notorious  fact.  Yet,  at  the  same 
time,  it  was  on  all  sides  propounded  and  incul- 
csted,  with  a  diligence  and  copiousness  of  repe* 
titioo,  which  is  not  commonly  expended  upon 
the  maintenance  of  indisputable  truths.  I  have 
eitrtded  from  the  report  the  following^  pas- 
sages, which,  I  believe,  will  sufficiently  con- 
irm  what  I  have  Stated.  They  may  alao  afford 
amusement,  if  not  instruction,  by  exhibiting 
the  complacency — perhaps  I  should  rather  say 
tbetrnampb — with  which,  under  the  reign' of 
Lewis  the  15th,  the  descendants  of  the  an- 
ciat  Franks  oonld  rhapsodise  oonoeming  li- 
fcerty:* 

**  11  s'est  toujours  regard^  oomme  libre, 
iepiM  qu'il  a  mm  le  pied  en  France,"  p.  495. 

**  D^  qu'on  esclaTc  y"  [sc.  en  France]  **  a 
mis  le  pied,  il  y  acqiiiert  la  liberty,"  p.  504. 

"  l>es  qu'oD  esclave  est  entr^  en  France, 
il  derient  libve,"  p.  504. 

**  H  fiiateonclure  que  I'esclaTe  est  devenn 
fibre,  d^  le  premier  instant  de  son  arriv^  en 
France,"  p.  50S. 

**  -L'entr^  dans  la  ville  de  Paris  assure  le 
naiolien,  etdeyient  I'asile,  de  la  liberty.—;*  Est' 
[sc.  Loteti»]  *  sacro<»sancta  ciritas,  quee  pm* 
*b^  omnibus  libertatis  atrium  quoddam,  asi- 
*  lihinque  immimitatis,' "  pp.  511.  536. 

**  Je  ne  me  propose  point  ici,de  porter  la 
momAre  atteinte  au  plus  pr^eux  de  nos  bieus : 
je  Be  pr^tens  point  en?ier,  ^  Pbeureux  climat 
que  neos  halMtons,  oette  prerogative  ^minente, 
attach^e  li  la  seule  entr^  en  ce  royaume,"  [this 

thiaae  occurs  again  in  p.  533.]  '<  et  oui  forme 
s  gage  le  pitis  assnr^  de  la  liberty,  dont  nous 
jooiiuona  nous-mfemes,"  p.  513. 

**  Je  ne  craindrai^pas  d'avooer  avee  torn  les 
anteon,  qu'on  ne  conndit  point  d'esclave  en 
Fianoe,  eC  que  si  tdt  qu'nn  esdare  toanger  a 
nuB  le  pied  sur  notre  oontioent,  il  est  gratifi^ 
da  la  liberty,"  p.  530. 

**  On  ne  oonn^t  point  d'esclave  en  France, 
ctqaioonque  a  mis  le  pied  dans  ^e  royaume,  est 
^m&6  de  la  libert^.'^p.  535. 

"  Testatur  Benedictus,  *  serros,  qui  Tholo- 

*  sam  aufiigerant,  urbis  ingressu  ipso,  liberos 

*  ftclos  et  ciTCs,' "  p.  537. 

**  Les  maximes  si  pr^cieoses  du  droit  Fran- 
f  ois  accordent  ^  la  seule  entr^  dans  ce  roy- 
anme,  aa  seul  air  qu'on  y  jrespire,  le  droit  de 
la  libote,  ledon  de  la  franchise ;  j'ai  adopts  ces 
maximes,  je  leur  ai  rendu  tout  I'hommage, 
qu'elles  Exigent  des  cmurs  vraiment  Fran- 
jaii,"  p.  533. 

**  La  France  se  fait  gloire  de  commnniquer 

*  Mr.  Burke  (Reflections  on  the  Revolution 
b  France,  &c.  4th  ed.  p.  93)  remarks,  that "  it 
was  in  the  most  patient  period  of  Roman  ser- 
vkode  that  themes  of  tyrannicide  made  the  or- 
dinary exercise  of  boys  at  school — *  cilmpe- 
rimit  ssevos  classis  nnmerosa  tyrannos.' "  The 
liaa  is  in  Jarenal,  Sat.  7|  ▼•  151. 
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saleable  and  sold  by  the  proprietors  thereof  aa 
goods  and  chattels.  And  1  do  further  certify 
and  return  to  our  said  lord  the  king,  that  James 
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le  beau  privilege  d'affrancbissement  k  tous  lea 
esdaves,  lorsqu'ils  entrent  dans  ce  climat  hen^ 
reux,  dont  le  seul  nom  r^pand  de  tonte  part  la 
bonne  odeur  de  la  liberty,''  p.  539. 

**I1  n'est  point  d'esclave  en  France;  noa 
constitutions,  nos  usages  ^tendent  la  favenr  de 
la  liberty  it  tous  les  bommes  en  g^n^ral  qui 
Thabitent,"  p.  539. 

**  11  ne  peut  y  avoir  d'esclaves  dans  ce  rey« 
aume,  il  suffit  m^me  d'y'  etre  etabli,  ou  d'y 
faire  sa  r^idenoe,  pour  acqu^rir  le  bien  pr^ 
cieox  de  la  liberty,"  p.  544. 

"  Nos  privileges  onteifac^  josqu'  i  I'id^e  de 
I'esclavase  en  France,"  p.  546. 

<*  II  n'y  a  en  France '  aucuns  esclaves ;  et 
la  coutome  y  est  telle,  que  non  seulement  lea 
Frau9oi8,  mais  aussi  les  Strangers,  prenant  port 
en  France,  et  criant  France  et  Liberli,  sont 
bors  (le  la  puissance  de  celui,  qui  la  poss^doit^" 
p.  549. 

**  La  France,  m^re  de  liberty,  ne  pennet  au- 
cuns eschives,"  p.  549. 

'*  Lea  esclaves  ont  en  France  le  privilege  de 
se  remettre  en  possessico  de  leur  liberty,  an 
moment  qo'ils  sont  entr^  dans  les  terres  de  ce 
royauroe,"  p.  551. 

**  De  terns  immemorial  I'esclavage  n'a, 
point  lien  en  France,  et  Tesclave  Stranger  de- 
vient  lib^e,  aussitdt  qu'il  y  aborde,'^  p.  551. 

**  Dooter  si  en  France  on  homme  est  libre, 
si  un  esclave  acquiert  sa  liberty  par  son  entree 
en  France,  c'est  attaquer  I'autorit^  souveraine 
de  nos  rois,  et  faire  injure  k  la  nation,"  p.  498. 

To  these  may  be  added  the  following  mora 
early  authority : 

**  Toutes  personnes  sont  franches  en  ce  rov- 
aume,  et  sitost  qu'un  esclave  a  atteSnt  let 
marches  dicelu^  se  falsant  baptizer,  il  est  af- 
franchi."  Institutes  Coustumi^res,  (published 
at  Paris  in  1679)  p.  3,  cited  by  Mr.  Barrington 
in  his  Obs.  on  stat.  1  Rich.  8,  where  he  has  col- 
lected some  curious  particulars,  relating  to  sla- 
very. 

M.  Tribard,  who  pleaded  against  the  pre- 
tensions of  the  negro,  admitted  and  maintain^ 
ed  the  proposition  that  there  were  no  slaves  in 
France,  as  a  general  rule ;  but  contended  thai 
the  case  of  negroes,  belonging  to  French  West 
Indian  colonists,  was,  by  the  edict  of  1635y 
speciflcally  excepted  from  its  operation. 

'<  Si  en  France,"  says  he,  "  on  ne  conndit 
point  d'esclaves,  si  la  seule  arriv^e  dans  ca 
rovanme,  procure  la  liberty,  ce  privilege  cessa 
^  regard  des  esclaves  n^gres  Fran9ois :  quelle 
en  est  la  raisou?  C'est  qu'en  France,  c'est 
que  par  una  loi  de  la  France  m^me,  les  esclavea 
n^gres  de  nos  colonies  sont  constitu^s  dans  im 
esclavage  n^cessaire  et  autoris^,"  p.  539. 

After  noticing  an  '  Arr^t'  of  the  parliament 
of  Toulouse,  reported  by  Bodin,  he  proceeds, 
*^  Uuei  peut  4lre  i'affet,  quelle  peut  itra  Tin- 
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gommeriett,  hi  the  nid  writ  hereonto  anBefiftd 
mmcd,  is  a  neffro,  and  a  native  of  Afriea ;  and 
that  the  Mid  Jainet'Sooimeraetty  longf  before 
the  oofliui^  of  the  eaid  writ  to  me,  to  «rf  t.  On 

diictioo  de  oet  arr^t,  via-^-  md'un  €dh  (pd  deal 
aiMea  apir^t  pottrsoateuir  la  tpleDdear  d'on 
4tat,  les  forces  et  la  puissance  de  la  nation,  a 
tebli  uoe  servitode  n^sessaire  snr  oette  pariie 
deft  rajets  da  roi  ?"  p.  631. 

Again  '*  VoiUk  done  la  scale  indnction,  nni- 
^nement  per  rapport  aux  Strangers,  et.  auz 
csclaves  des  Strangers,'*  p.  597. 
W  It  must  be  confessed  that  the  pleading  of  M. 
Tribard  was  not  very  conrincing.  Of  the  str  )e 
and  cogency  of  his  arga mentation  the  rol- 
lowing  absurd  false  and  despicable  common 

Iilaces  may  suffice  as  samples  :  *'  Ceox  qui 
'infbrtune  de  la  guerre  asscgetissoit  aax  vai li- 
queurs furent  appell^  esclaves,  serWf  bien 
Boins  i  ierDiendOrWi^k  urvundOf*'  p.  514. 

"  Neque  enim  Hberlas  totior  alia  est,  qn^m 
domino  aervire  bono,"  p.  538. 

Judgment  was  gif  to  for  the  Negro. 

The  Code  Noir^  as  it  was  '*illed,  was  an  edict 
bearing  date  in  March  1685,  which  was  issued 
by  Lewis  the  14th.  It  contains  yarious  regu- 
lations respecting  the  condition  and  treatment, 
the  rights  and  duties  of  negro  slaves,  and  freed 
negroes,  and  of  the  French  West  Indian  colo- 
nies.* This  '  Code  Noir'  is  cited  in  the  plead- 
ings in  the  neg^  ca^e  reported  in  the  *  Causes 
Cil^bres  ;'  but  I  do  not  perceive  that  it  at  all 
concerns  that  particokr  case,  except  in  so  far 
as  it  recognizes,  and  establishes  the  ttatusoT 
slavery ;  on  which  account  indeed  much  re- 
liance was  placed  on  it  in  the  pleadings  for  the 
party  who  claimed  to  be  owner  of  the  ne^ro. 

In  October  1716,  Lewis  the  15th  published 
an  edict,  <  concernant  les  esclsTes  n^gres  des 
colonies,'  by  which,  after  reciting,  inter  atiOf 
**  comme  nous  avons  ^t^  inform^s,  que  plu- 
aieurs  habitans  de  nos  isles  de  I'AiD^rique  d^- 
airent  envoyer  en  France^uelqaes  uns  de  leurs 

*  In  Mr.  Hargrave*s  Argument  in  the  text, 
this  edict  is  said  to  hare  been  made  in  May 
1685,  but  in  the  copy  of  the  edict  which  is  in- 
serted in  the  13th  volume  of  the  **  Causesi  C4- 
Ifbres,"  the  date  is  twice  nientioDQd  to  be  March 
1685.  In  that  volume  the  edict  bears  the  fol- 
lowing title,  **  Le  Code  Noir  oo  Edit  du  Roi 
servant  de  r^glement  pour  le  gouvernement  et 
radministration  dels  iustioeetde  police  des  Isles 
Fran$:Gfises1de  l*Amerique,  et  pour  la  discipline 
et  le  commerce  des  n^gres  et  escfaives  daus  le 
dit  pays.'*  In  the  preamble  the  obiects  of  the 
edict  are  stated  to  be*<  y  mainteoir  fadisciplins 
de  P^glise  catholiqne,  apostoliqoe,  et  romaine, 
et  y  r^ler  ce  qui  ooncerne  I'etat  et  la  qdaNt^ 
de  nos  esclaves  dans  nos  dites  isles."  And  ac* 
eordingly  all  its  provisions  relate  to  the  concerns 
of  religion,  of  slaves,  or  of  freed  persons.  In 
the  month  of  August,  1685,  the  king  issued 
another  edict  for  the  establishment  of  courts 
of  justice  in  St.  Domingo. 


the  lOtb  dsy  of  March  in  the  year  of  our  Lord 

was  a  negro  slave  in  Africa  aforesaid, 

and  afterwards,  to  wit,  on  the  same  day  and 

year  last  aforesaid,  being  such  negro  slave, 

esdaves,  poor  les  confirmer  dans  les  instruc- 
tions et  dans  les  ^xercices  de  notre  religion,  et 
pour  leurfatre  apprendre  qnelque  art  et  metier.* 
dont  les  colonies  recevroient  bt^ucoup  d*utilite 
par  le  retour  de  ces  esclaves ;  mais  que  cea 
kabitans  craignent  que  les  esclaves  ne  pr^ten- ' 
dent  6tre  libres  en  arrivant  en  France,  ce  qui 
ponrroit  causer  aux  dits  habitans  une  perte  con- 
siderable, eties  d^toumer  d'un  objet^aussi  pieux 
et  aussi  utile ;" 

«  Le  Roi  ordonne  que  si  quetques  uns  des 
habitans  des  colonies,  ou  des  onSciers  employ^ 
dans  r^tat  veuleot  amener  avec  eux  des  es- 
claves n^gres  de  l*uuou  de  I'autresexe,  en  qua- 
lit^  de  dciroestiqnes  ou  autrement,  pour  les  for- 
tifier dans  la  reKgion,  &c.  les  propri^taires  seront 
tonus  d'en  obtentr  la  permission  des  i^ouvern- 
enrs  g^n^raux  ou  commandans  dans  chaque 
isle,  laquelle  permission  contiendra  le  iiom  da  - 
propri^taire,  celui  des  esclaves,  leur  age,  et  leur 
signalemeut. 

*<  Les  propri^taires  des  dits  esclaves  f^eront 
pareillement  oSlig^s  de  faire  enn^gistrer  ladite 
permission  au  greffe  de  la  jurisdit'tion  du  liea 
de  leur  residence  avaot  leur  depart,  et  en  celui 
de  Pamiraut^  do  lieu  du  d^lmrquement,  dans 
hnitaine  apr^  leurarriv^e  en  France.'^ 

The  edict  next  procee<)|  to  eslabliah  correi^ 
pendent  regulations  fortbe  case  of  negro  sUvoa 
whom  their  owners  shall  send  under  the  care 
of  other  persons  from  the  colonies  to  France. 

It  then  ordains  that  negroes  so  by  their 
owners  broui^ht  or  sent  into  France  shall  not 
by  reason  thereof  acquire  any  right  to  their 
freedom,  but  shall  be  compellable  tc^  return  to 
the  colonies  kt  the  will  of  their  owners  :  it  is  pro- 
vided however,  that  in  case  the  owners  have 
neglected  to  comply  with  fbe  prescribed  r^ula- 
tions,  the  negroes  shall  become  free,  and  the 
owners  shall  lose  all  property  in  them. 

The  remsinder  of  the  edict  does  not  afPenl 
the  case  before  us. 

Mr.  Baron  Afaseres(Historiee  Angficanee  Se- 
lecta  Monumenta,  pp.  13,  381,)  observes  of  a 
uassageinthe Encomium fimmee thai  "it  plain- 
ly sltewsthat  there  were  at  this  time  in  Denmark 
aeveral  men  in  estate  of  slavery,  called  in  ihfs 
passage  sfrvi ;  and  others  thai  were  frf^ed-ipen, 
or  that,  after  havinsf  lieen  slaves,  had  been  made 
free,  ex  servis  liberti ;  and  a  third  set  of  men 
who  had  always  been  free,  but  were  not  n<>ble, 
and  who  are  in  this  pas!«>ige  called  ignobileSy 
and  probably  were  the  husbandmen  an<l  bandy- 
craftsmen  of  the  country  ;  and,  lastly,  a  fourth 
set,  who  were  called  noblemen,  nobilet,  and 
who  seem  to  havelteen  the  warriors,  or  mili- 
tary part  of  the  people,  and  who  must  have 
been  very  numerous,  since  all  the  whole  army 
of  Canute  the  Dane,  when  be  invaded  England 
after  the  death  of  king  S>vein,  tiis  father,  in 
said  to  have  been  composed  of  man  of  this  clasa^ 
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bflvfctio  the  eonrae  of  the  said  trade  as 
■  MgniliTe  from  Africa  aforesaid  to  Viipnia 
ifMiiiiiil,  to  be  there  nold ;  and  afterwards,  to 
si^M  the  1st  da  J  of  Aagust  in  the  year  last 
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cniiD  craot  nobiles.'    And  tbe  people 
tf  Eagiaod  were,  probablv,  at  this  period  ok- 
tisgaiihed  into  diraeDt  classes  of  nearly  the 
nsie  kinds.    At  least,  it  is  certain,  that,  before 
Ibe  Nomao  CoiH|uest  as  well  as  after  it,  tbe 
pni  Mr  of  the  cottagers  and  bandycraftsmen 
(teb  ss  Uacksmitha,  millers,  and  cart-wrights) 
is  csaatry  Yillages  were  sUres,  or  what'  our  old 
hw  hioks  called  *  viUeiiis  regardant,'  or  behmg^ 
iagtotbemaoor,  or  servt  atkcriptiiii  gUkg^  and 
woe  alienated,  aa  auch,  bv  name,  together 
Fith  tbdr  familiea,  and  all  the  goods  and  cbat- 
leis  they  were  poasesaed  of,  by  tbeir  lords  or 
oi^aoB,"  aad  he  baa  transciibed  from  Ingnl- 
phoB  a  grant  made  by  Tborold  in  the  year 
1051  to  Uie  i^bb^  of  Crowhuid  of  ^*  totam  ma- 
aoioainieam,  &e.  cqob  omnibos  appendiciis 
aw;  scilicet,  Ck>l^Qoin  prflepositom  meum, 
hm  Hardingum  fmliniiD,  Item  Lestanom  car- 
pestaiiom,  (and  eleven  others)  ettotasseqadas 
tost,  cam    omniboa  bonis   et   catallis,  qnte 
hdhst  in  dict^  villft,  et  in  campis  cjas,  et  in 
lairiicis,  abaqne  ullo  de  omnibus  retinemento." 
Ailo  Walea,  Rowlands,  in  recounting  the  ob- 
ssfalioas  reap^cting  the  "  true  stale  and  con- 
didsaof  tiie  British  gOTemment,"  and  of  "  tbe 
aadent  British  tenures,  and  tbe  former  cns- 
lOBs  and  naaffea  thereof,"  which  he  had  col- 
kebtA  fTMn  &ose  materials  of  information, 
which  **  our  own  careless  neglect  had  omitted, 
bat,  as  a  jnat  reproach  to  our  Wretched  osci- 
taacy  and  TemissncfcB,  tbe  covetousness  of  our 
msre  watchfnl  conquerors  took  care  to  record 
aod  prcserre  lor  ns  $   that  is  the  English  mO' 
aaiebs,  when  they  got  themselves  seised  of  tbe 
httremainaof  our  British  royalties,  and  found 
sr  nude  themselves  intitled  ^r  interested  by 
descent  or -conquest  to  the  ancient  revenues  of 
oar    British    princes,"  says    (Mona  Antiqua 
Restaorala,  4to.  Sd  editkm,  London  1766  ;  the 
loroier  edition  was  published  in  Dublin,  in 
172S,  tbe  year  of  the  author's  death  :)  **  We 
find,  that  tbe  tenants  of  bond-lands  and  vil- 
laasgea,  aa  they  were  of  a  quality  below  and 
iaftrior  to  freeholders,  so  they  were  obliged  to 
greater  drudgeries,    and    employed  in   more 
asrvile  works,  and  were  to  be  disposed  of  In 
many  things,  as  tbeir  lords  aod  princes  pleased 
to  aaethem.     And  of  these  some  were  free 
nacres,  and  aome  pore  natives.    Tbe  free  na- 
tives, I  take  to  be  those,  who  had  some  degree 
of  freedom,  who  might  go  where  they  would, 
aaigbt  buy  and  sell,  and  bad  many  immunities ; 
bat  tbe  pure  natives  (as  they  were  called)  were 
the  peeniium  of  tbeir  proprietory    lonls   or 
triaoes,  to  be  disposed  of  as  they  listed.    And 
Inaiember  to  have  met,  in  sir  William  Grof- 
^'s*  book,  with  an  abstract  of  a  deed,  where 

*  Rowlands,  speaking  of  the  old  returns  and 
verfidB  which  had  been  made  by  jurors  to  the 
ki^s  eommiaaionera  of  enquiry  mto  tenures, 

fOUXX. 


aforesaid^  the  said  James  Sommersett,  lieing 
and  continuing  such  negro  slave,  was  sold  in 
Virginia  aforesaid  to  one  Charles  Steuart,  esq. 
who  then  was  an  inhabitant^of  Virginia^  af'ore- 

the  natives  of  tbe  township  of  Porthaetbwy, 
many  years  after  the  time  of    the   firitisb. 

{>rinces,  were  sold  as  part  of  the  estate  of  those 
ands  they  belonged  to ;  and  of  which,  and  of 
others  of  that  sort  I  have  given  elsewhere  large 
instances.  And  I  have  by  me  a  copy  of  ii\j unc- 
tion, issued  out  by  flenry  the  seventh,  king  of 
England,  commanding  escbeati>rs,  and  all  o&er 
ministerial  officers,  to  see  that  the  king's  native 
tenants  kept  within  their  proper  limits  ;  and  if 
any  of  them  were  found  to  stray  and  wander 
from  tbeir  home,  to  drive  them  back,  like 
beasts  to  their  pinfolds,  with  the  greatest 
severity." 

And  in  a  book  intitled  Beauties  of  England 
and  Wales,  vol.  zvii,  by  tbe  Rev.  J.  Evans, 
8vo,  1819, 1  have  met  with  the  following  pas- 
sage: 

"  Among  tbe  boons  bestowed  upon  the  cor- 
poration of  Beaumaris,  so  late  even  as  tlie 
fourth  year  of  Elizabeth's  reign,  the  following 
grant  appears:  '  All  and  singular  the  king's 
*  lands,  tenements,  and  hereditaments  in  Bodi- 
'  new,  and  his  villagers  (cultivators)  in  the  same 
'  town,  if  anv  be,  with  their  ofispriog.'  But 
tbb  was  probably  no  more  than  an  exemplifi- 
cation of  a  grant,  made  long  before,  by  way 
of  confirmation. 

'*  Tbe  following  is  one,  out  of  three  docu- 
ments, adduced  by  Mr.  Rowlands.  *  Edvnfcd 
Vychan  ap  Edyofed,  alias  dictus  Ediiy^  ap 
Arthelw  oz  Davydd  ap  Grufiyd  et  Howel  ap 
Davydd  an  Ryryd,  aluw  dictus  Howel  ap  Ar- 
thelw uz  Davydd  ap  GryfTydd,  Liberi  tenentes 
D'ni  Regis  villce  de  Rhaodei  Gadog,  Sec.  de- 
dimus  et  confirmavimus  Willimo  ap  Gryf- 
fvdd  ap  Gwilim  armigero  et  libero  tenenti  de 
Porthamel,  &c.  septem  natives  nostros ;  viz. 
Howel  ap  Davydd  Dew,  Matto  ap  Davydd 
Dew,  Jevan  ap  Evan  Ddu,  Llewelyn  ap 
Davydd  Dew,  Davydd  ap  Matto  ap  Davydd 
pew,  Howel  ap  Matto  ap  Davydd  Dew,  et 

See,  says  (p.  120.)  '*  For  what  light  we  have 
from  these  records,  wc  ought  to  be  much 
obliged  to  the  generous  care  and  industry  of 
that  very  worUiy  and  deservedly  celebrated 
person,  sir  William  Grufiydd  ot  Penryhon, 
knight  and  chamberlain  of  North  Wales  ; 
who  preserved  these  records  from  perishing, 
by  collecting  so  many  of  them  as  he  could  re- 
trieve from  moth  and  corruption  ;  and  then 
causing  those  scattered  roils  aod  fragments 
which  be  could  meet  with,  to  be  fairly  written 
by  one  Jenkvn  Gwyn,  in  two  Urge  books  of 
parchment,  tor  the  information  of  posterity. 
One  whereof  is  that  book,  kept  always  in  the 
Chamberlain's  office,  called  by  the  name  of  the 
Extent  of  North  Wales ;  and  the  other  ho 
transmitted  into  the  Auditor's  office  at  LondoOf 
where  it  is  preserved  to  this  day." 
C 
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said;  and  that  the  said  James  Sommereett 
therenpon  then  and  there  became,  and  was  the 
negro  slave  and  property  of  the  said  Charles 
Steuart,  and  hath  not  at  any  time  since  been 

Llewelyn  ap  Evan  Coke,  cum  eornm  sequelis 
t4m  procreatist^m  procreandis  ac  omnibus 
bonis,  catallis,  &c.  habend,  &e.  pnedictos  na- 
tiTos  nostros,  &c.  prsefato  Willimo  Grnffyd  ap 
Gwilim  baeredibus  et  assignatis  suis  in  perpe- 
tttum.  Datnm  apud  Rhandir  Gadog,  80  die 
Junii,  an.  Henr.  6ti  97mo.  [Manuscript 
Hist,  of  Anglesea.]" 

In  a  note  to  the  <  BeAutiet,  &c.'  it  is  statecf 
that  *<  in  the  western  parts  of  £ogUind,if  some 
estates  are  sold  or  let,  au  usual  condition  is,  to 
take  all  the  apprentices  upon  them,  male  and 
female."  This  the  writer  denominates  "  an 
evident  though  laggering  proof  of  persons  be- 
ing attached  to  the  soil." 

The  whole  of  Mr.  Burnett's  sixteenth  chap- 
ter (Treatise  on  the  Criminal  Law  of  Scot- 
Jand)  is  a  commentary,  extending  through 
seventy-one  4to  pages,  upon  the '  Act'  (already 
noticed)  *  for  preventing  wrongous  imprison- 
'  ment,  and  against  undue  delays  in  trials' 
(chap.  0  of  the  eighth  and  ninth  sessions  of  king 
William's  pailiament  1701).  He  says  of  it 
that  it  comprises  (in  some  respects  with  greater 
iecurity  to  the  liberty  of  the  subjects)  the  pro- 
Tisions  of  all  the  several  statutes  which  the 
legislature  of  England  has  passed  for  the  per  • 
•onal  liberty  of  the  subject,  and  that  therefore 
it  justly  may  be  termed  the  Magna  Charta  of 
Scotland.  And  in  the  case  of  Andrew  against 
Hurdoch,  the  lord  justice  clerk,  Hope  (now, 
18)3,  lord  president)  said  "  Our  Act  1701  is 
Cfreatly  more  favourable  to  the  liberty  of  the 
•object  ill  every  respect  than  the  Habeas  Cor- 
pus Act  of  England." 

Of  a  law  thus  celebrated,  the  provisions  will 
naturally  excite  in  the  mind  of  every  lover  of 
his  country  a  warmth  of  interested  curiosity. 

The  enactments  of  this  statute  are  numerous, 
extensive,  and  minute*  The  statute  itself  is 
therefore  very  long>  I  recollect  not  any  ac- 
count of  it  in  Mr.  Laing's  History.  Mr.  Bur- 
nett exhibits  a  brief  history  of  its  origin,  and 
analysis  of  its  provisions ;  which  I  will  sub- 
stitute for  the  copiousness  and  particularity  of 
the  act  itself. 

**  The  Convention  of  Estates  of  Scotland,  in 
the  year  1689,  declared,  among  other  things, 
that,  *  exacting  exorbitant  bail,  and  imprisoning 

*  persons  without  expressing  the  reason  there- 

<  of,  and  delaying  to  put  them  to  trial,  are  con- 

*  trary  to  the  known  laus,  statutes,  and  freedom 

*  of  the  realm,'  and  the  redress  of  this  the'y 
claimed  as  their  undoubted  right  and  privilege ; 
and  farther,  *that  no  declarations,  doings  or 

<  proceedings,  to  the  prejudice  of  the  people, 
'  in  any  of  the  said  premises,  ought  m  any 

*  ways  to  be  decisive  nereafler  in  consequence 

*  or  example.'  These  grievances,  in  a  sub- 
•equent  letter  to  the  king  (1(389,  chap.  t7.)  the 
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manumitted,  enfranchised,  set  free,  or  dis- 
charged ;  and  that  the  same  James  Sommer* 
sett,  so  being  the  negro  slave  and  property  of 
him  the  said  Charles  Steuart,  and  the  said 

estates  prayed  his  majesty  to  redress  by  whole* 
some  laws  in  bis  firat  parliament. 

'*  In  the  first  parliament,  accordingly,  most 
of  these  grievances  were  redressed,  and  parti- 
cularly, the  exacting  of  exorbitant  bail,  impri* 
soning  persons  witmHit  expressing  the  cause, 
and  nelaying  to  put  them  to  trial,  by  the  well 
known  statute  1701,  cap.  6,  which  ttie  people 
in  this  part  of  the  nnited  kingdom  must  view  as 
one  of  the  greatest  benefits  conferred  on  them 
by  the  Revolution,  whether  it  be  held  as  a  law 
declaratory  only  of  their  former  rights ;  or  aa 
introduqing  provisions  in  favour  of  the  subject, 
which  had  not  previously  been  either  so  well 
defined,  or  observed  in  practice. 

'*  The  objects  indeed  of  this  statute  are  of 
the  first  importance  to  the  security  and  happi- 
ness  of  every  individual  of  the  community  : 
inasmuch  as  the  injury  of  unjust  and  illegal 
confinement,  while  it  is  oflen  the  most  difficult 
to  guard  against,  is  in  its  nature  the  most  op- 
pressive and  the  most  likely  to  be  resorted  ta 
by  an  arbitrary  government.  Some  have 
thought  that  unjust  attacks,  even  upon  life  or 
property,  at  the  arbitrary  will  of  the  magis- 
trate, are  less  dangerous  to  the  cammonwei3tb« 
than  such  as  are  made  upon  the  personal  libert  j 
of  the  subject.  Without  accusation  or  trial  to 
bereave  a  man  of  life,  or  by  violence  to  coo« 
fiscate  his  estate,  would  be  so  gross  and  noto- 
rious an  act  of  despotism,  as  must  at  onee  eon- 
vey  the  alarm  of  tyranny  throughout  the 
whole  kingdom.  But  confinement  of  the  per- 
son by  secretly  hurrying  to  jail,  where  the 
sufiermgs  of  the  party  are  unknown  or  for- 
gotten, ts  a  less  public,  a  less  striking,  and 
therefore  a  more  dangerous  engine  of  arbi- 
trary government.  (Blackst.  Comm.  book  1, 
chap.  1.) 

'*  The  statute  proceeds  accordingly  on  the 
preamble  of  the  previous  declaration  by  the 
Claim  of  Right,  and  the  interest  which  ail  his 
majesty's  subjects  have,  *  that  the  liberty  of 
*  their  persons  be  duly  secured  ;*  and  contains 
in  its  enactment  almost  every  provision,  which 
has  at  any  period,  or  almost  in  any  system  of 
law,  been  deemed  most  conducive  to  the  per- 
sonal liberty  of  the  subject ;  at  the  same  time, 
it  introduces  regulations  and  exceptions,  which, 
while  they  are  the  best  calculated  to  ensure 
that  object,  render  it  nowise  inconsistent  with 
the  safety  of  the  public. 

"  It  sets  out  by  providing  against  the  first 
steps  towards  an  illegal  confinement,  the  ap- 
prehending of  the  persons  without  a  regular 
information  and  a  special  warrant,  and  guards 
against  any  confinement,  that  is  not  necessary 
to  ensure  the  attendance  of  the  party  on  the 
day  of  trial.  In  the  next  place  it  declares 
what  crimes  shall  be  bailable,  and  directs  the 
speediest  mode  of  finding  bail ;  and  to  prevent 
the  possibility  of  any  vague  discretion  being 
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Cbnkifteiwrt  baTin^  occasioD  to  transact 

cetnidiin  and  busiiiess  of  bim  the  aaid 

ChuJaSleaart  in  this  kiogdoiD,  be  the  said 

CMf  Steaarl,  before  the  eomiDg  of  the  said 

flit  I*  Be,  to  ivic,  on  tbe  first  day  of  October 

isievcarof  oar  Lord  1769,  departed  from 

iBeria  afbrpsatd,  oo  a  voyage  for  this  king- 

te,  f«r  tbe  porpose  of  traosactiog  bis  afore- 

■yafiyrsand  baaiDesa,  and  with  an  inteotion 

tiittaniiD  AiBeriea^  as  soon  aa  tbir  said  a^ 

bin  lad  biisioeaB  of  him   tbe  said  Cbartea 

Slatrt  IB  thia  ktof^dooa  aboakl  be  transacted ; 


in  fixing  ita  amount,  which  might 
Mil  the  whole  proTtsione  of  the  law,  it  aa* 
eoianis  the  marhmtm  of  bail  in  each  case,  ac- 
cMdisg  la  the  rask  of  the  person  in  custody 
Isrifial;  and  impotea  high  penalties  on  tbe 
jadge  who  shall  delay  modifying  tbe  amount, 
ar  rcfisse  to  accept  of  sufficient  bail,  wben  of« 
frvcd.    The  ad,  however,  would  have  b^n 
greatly  deleetive  had  it  stopped  here,  for  of 
wbat  ose  woabt  have  been  the  precautions  a1- 
rasdj  nentiooedy  if  in  casea  eitber  where  bail 
csiiM  not  be  found  by  tbe  party  entitled  to  it, 
«r  when  it  coold  not  be  received,  owing  to  tbe 
aalaic  of  the  crnne,  the  person  imprisoned 
BHgfat  be  wrongooaly  detained,  in  conaequence 
sf  a  delay  in  pntting  bim  to  trial  by  a  certain 
day;  the  act  therefore  directs,  that  in  such 
CMBS,  the  party  shall  have  right  to  insiat,  tbat 
witbio  a  certain  time  a  diet,  sball  be  fixed  for 
bis  trial,  and  the  trial  carried  through  and  eon- 
daded  by  a  detemuaate  day,  otlierwise  he  is  to 
beset  at  liberty,  under  tbe  |*enalty  of  wrongous 
imprisonment,  and  is  not  to  be  again  incarcerate, 
nsiieai  on  new  criminal  letters  raised  against 
bin,  before  the  lords  of  Justiciary;  in  which 
lart  cane,  his  trial  must  be  concluded  in  ano- 
tber  day,  partieolarly  fixed  by  the  enactment, 
aiherwise  the  prisoner  is  to  lie  set  at  l^rty, 
aad  to  be  lor  erer  tree  from  all  question  or  pro- 
caaa  lor  tbat  crime.     Certain  exceptions  are 
tbea  inlrodooed  with  respect  to  treason,  and 
some  other  ofienoeo  more  immediately  affectiBg 
the  public  security  ;  and  a  provision  annexed, 
that  no  person  shall  be  *  transported  furth  of 
'  thb  ktogdoffl,'  except  with  his  own  consent, 
given  before  a  judge  or  by  le^l  sentence, 
under  tbe  certification,  thai  any  judge  or  ma- 
gistrate, who  shall  give  order  lor  such  trans- 
portalioo,  or  any  ooe,  who  shall  so  transport 
aaoiber,  shall  not  onl^be  liable  in  the  pecu- 
niary pains  of  wrongous  imprisonment,  as  de- 
clared by  the  act,  but  shall  lose  their  ofiices, 
aad  be  declared  incapable  of  all  public  trust. 
These  are  tbe  general  outlines  of  this  important 
sialnte ;   tbe  value  of  which  cannot  be  too 
bigUj  prized  by  the  people  of  Scotland,  nor 
in  obserraoce  too  strictly  maintained  by  the 
isdgesand  magistrates." 

By  tbe  act  of  tlie  39th  of  George  3,  per- 
ils aecnsed  of  sedition  are  excepted  from 
■n  provisioBS  coatained  in  the  act  against 


wiungsos  imprisonment.    At  to  this,  see  tbe 
CMsoftheBioters  against  the  Miiitut  Uw, 


♦•A.1798. 


and  afWrwards,  to  wit,  on  tbe  10th  day  of  Nc« 
vember  in  the  same  year,  arrived  in  this  king, 
dom,  to  wit,  in  London,  tbat  is  to  say,  in  the 
parish  of  St.  Mary-le-Bow  in  the  ward  of 
Cheap;  and  that  the  said  Charles  Steuart 
brought  tbe  said  James  Soromersett,  bis  negro 
slave  and  property,  along  with  him  in  the  said 
voyage,  from  America  aforesaid  to  this  kin^« 
dom,  as  the  negro  slave  and  property  of  hin» 
tbe  said  Cbarlea  Steuart,  to  attend  and  ssnra 
him,  during  bis  stav  and  abiding  in  this  king^ 
dom,  .on  tbe  occaaton  aforesaid,  and  with  an 
intent  to  carry  tbe  said  James  Sommersett 
back  again  into  America,  with  bim  the  said 
Charles  Steuart,  when  the  said  affairs  and  busi* 
ness  of  tbe  said  Charles  Steuart  abouM  be 
transacted ;  which  aaid  affairs  and  business  off 
tbe  said  Charies  Steuart  are  not  yet  transacted^ 
and  the  intention  of  tbe  said  Cbarlea  Steuart 
to  return  to  America  as  aforesaid  hitherto  bath 
continued,  and  still  continues.  And  I  do  fur-f 
tber  certify  to  our  said  lord  the  king,  that  thn 
said  James  Sommersett  did  accordingly  attend 
and  serve  the  said  Charles  Steuart  in  this  king- 
dom, from  the  time  of  his  said  arrival,  until  thn 
said  James  Sommersetfs  departing  and  absent* 
ing  himself  from  tbe  service  of  tb«  said  Cbarlea 
Steuart  herein  after-mentioned,  to  wit,  at  Lon« 
don  aforesaid  in  tbe  parish  and  ward  aforesaid  ; 
and  tbat  before  the  coming  of  this  writ  to  me, 
to  wit,  on  the  first  dtiy  of  October  in  the  year 
of  our  Lord  1771,  at  London  aforesaid,  to  wit, 
in  tbe  parish  and  ward  aforesaid,  the  said  Jamea 
Sommersett,  without  the  consent,  and  against 
tbe  will  of  the  said  Charles  Steuar/,  and  without 
any  lawful  authority  whatsoever,  departed  and 
absented  himself  from  the  service  of  the  said 
Charles  Steuart,  and  absolutely  refused  to  re* 
turn  into  tbe  service  of  the  said  Charles  Steuart, 
and  serve  tbe  said  Charles  Steuart,  during  hia 
stay  and  abiding  in  this  kingdom,  on  tbe  occa- 
sion aforesaid:  whereupon  the  said  Charles 
Steuart  afterwards  and  before  tbe  coming  of 
this  writ  to  me,  to  wit  on  the  36th  day  of  No- 
vember in  the  year  of  our  Lord  3771,  on  board 
the  said  vessel  called  the  Ann  and  Mary,  then 
and  still  lying  in  tbe  river  Thames,  to  wit  at 
London  aforesaid,  in  the  parish  and  ward  afore- 
said, and  then  and  still  bound  upon  a  voyage 
tor  Jamaica  aforesaid,  did  deltser  tbe  said 
James  Sommersett  unto  me,  who  then  was, 
and  yet  am  master  and  commander  of  the  said 
vessel,  to  be  by  u)e  safely  and  securely  kept 
and  carried  and  conveyed,  in  the  said  vessel,  m 
the  said  voyage  to  Jamaica  aforesaid,  to  bo 
there  sold  as  tbe  slave  and  property  of  the  said 
Charles  Steuart;  and  tbat  I  did  thereupon 
then  and  there,  to  wit  at  London  aforesaid  in 
the  parish  and  ward  aforesaid,  receive  and  take, 
and  have  ever  since  kept  and  detained  the  said 
James  Sommersett  in  my  care  and  custody,  to 
be  carried  by  me  in  tbe  said  voyage  to  Jamaica 
aforesaid,  for  the  purpose  aforesaid.  And  this 
IS  .the  cause  of  my  taking  and  detaining  tbe 
said  James  Somm.ersett,  whose  body  I  have 
now  ready  as  by  the  said  writ  I  am  com* 
manded," 


$3] 


.12  GEORGE  III. 


The  Negro  Case. 


[a* 


-  After  the  readings  of  the  return,  Mr.  Ser- 
jeant Dafy,  one  of  the  counsel  for  Som* 
uiereett  the  negro,  desired  time  to  prepare 
his  argument  against  the  return ;  and  on 
•ccoiuit  of  the  importance  of  the  case,  the 
Court  postponed  hearing  the  objections  against 
the  return,  tUI  the  7tb  of  February,  and  the 
recognizance  for  the  negro's  appearance  was 
continued  accordingly.  On  that  day  Mir.  Serj. 
Da? y  and  Mr.  Serj.  Gtynn  argued  against  the 
return,  and  the  farther  argument,  was  post- 
poned till  Easter  term,  when  Mr.  Mansfield, 
Mr.  Alley ne,  and  Mr.  Hargrave,  were  also 
beard  on  the  same  side.  Afterwards  Mr. 
Wallace  and  Mr.  Donning  argued  in  support 
of  the  return,  and  Mr.  Seijeant^Davy  was 
beard  in  reply  to  them.  The  determination  of 
the  Court  was  suspended  till  the  following  Tri- 
nity term  ;  and  then  the  Court  was  unanimous- 
Iv  of  opinion  against  the  return,  and  ordered 
that  Sommersett  should  be  dbcbarged. 

Argument  of  Mr.  Hargrave  for  tue  Negro.* 

Though  the  learning  and  abilities  of  the 
gentlemen,  with  whom  I  am  joined  on  this 
occasion,  bare  greatly  anticipated  the  argu- 
ments prepared  by  me ;  vet  I  trust,  that  the 
importance  of  the  case  will  excuse  me,  for  dis- 
closing my  ideas  of  it,  according  to  the  plan 
and  order,  which  I  originally  found  it  conve- 
nient to  adopt. 

The  case  before  the  Court,  when 
cte^m!^^  expressed  in  few  words,  is  this. 
Mr.  Steoart  purchases  a  negro 
slave  in  Virginia,  where  by  the  law  of  the  place 
negroes  are  slaves,  and  saleable  as  other  pro- 
perty. He  comes  into  England,  and  bnngs 
the  negro  with  him.  Here  the  negro  leaves 
Mr.  Steuart's  service  without  bis  consent; 
and  afterwards  persons  employed  by  bim  seize 
the  negro,  and  forcibly  carry  bim  on  board  a 
ship  bound  to  Jamaica,  for  the  avowed  pur- 
pose of  transporting  him  to  that  island,  and 
there  selling  him  as  a  slave.  On  an  applica- 
tion by  the  negro's  ftiends,  a  writ  of  Habeas 
Corpus  is  granted ;  and  in  obedience  to  the 
writ  lie  is  produced  before  this  court,  and  here 
aues  for  the  restitution  of  bis  liberty. 

The  questions,  arising  on   this 

^a!euSL  ^^^^^^^  ^®  ^^^  merely  concern  the 
unfortunate  person,  who  is  the 
subject  of  h,  and  such. as  are  or  may  be  under 
like  unhappy  circumstances.  They  are  highly 
interesting  lo  the  whole  community,  and  cannot 
be  decid^,  without  having  the  most  general 

*  The  following  Arguibent,  on  the  behalf 
of  the  negro,  is  not  to  be  considered  as  a  speech 
actually  delivered :  for  though  the  author  of 
it,  who  was  one  of  the  counsel  for  the  negro, 
did  deliver  one  part  of  his  Ai^ument  in  court 
without  the  assistance  of  notes ;  yet  bis  Argu- 
ment, as  here  published,  is  entirely  a  written 
composition.  This  circumstance  is  mentioned,  ^ 
lest  the  author  should  be  thought  to  claim  a 
merit  to  which  be  has  not  the  least  title.  Har' 
gran. 


and  important  consequences ;  without  eztcMsive 
influence  on  private  happiness  and  public  se- 
curity. The  right  claimed  by  Mr.  Steuart  to 
the  detention  of  the  negro^is  founded  on  the 
condition  of  slavery,  in  which  hc^  was  before 
his  master  brought  him  into  England  ;  and  if 
that  right  is  here  recognised,  domestic  slavery, 
with  its  horrid  train  of  evils,  may  be  lawfully 
imported  into  this  country,  aC  the  discretion  of 
every  individual  foreign  and  native.  Itwili 
come  not  only  from  our  own  colonies,  and 
those  of  other  European  nations ;  but  from 
Poland,  Russia,  Spain,  and  Turkey,  from  the 
coast  of  Barbery,  from  the  western  and  eastern 
coasts  of  AfricSj  from  every  part  of  the  world, 
where  it  vtill  continues  to  torment  and  dishonour 
the  human  species.  It  will  be  transmitted  to 
us  in  all  its  various  forms,  in  all  the  gradations  . 
of  inventive  cruelty :  and  by  an  universal  re- 
ception of  slavery,  this  country,  so  famous  for 
public  liberty,  will  become  the  chief  seat  of  pri« 
vate  tyranny. 

In  speakmor  on  this  case,  I  shall  ^^i^^^  ^i^ 
arrange  my  observations  under  two  •hw  in  ib* 
beads.  First,  I  shall  consider  the  ^*^' 
right,  which  Mr.  Steuart  claims  in  the  person 
of  the  negro.  Secondly,  I  shall  examine  Mr. 
Steuart's  authority  to  enforce  that  right,  if  he 
has  any,  by  imprisonment  of  the  negro  and 
transporting  him  out  of  this  kingdom.  The 
Court's  opinion  in  favour  of  the  negro,  on  either 
of  these  points,  will  entitle  him  to  a  discharge 
from  the  custody  of  Mr.  Steuart. 

(1st.)  The  first  point,  concerning    (^  poiat)  am 
Mr.  Steuart's  right  in  the  person  or    ^^'ff^ 
the  negro,  is  the  great  one,  and    SwIcgwA 
that  which,  depending  on  a  variety    ^^"^ 
of  considerations,  requires  the  peculiar  attention 
of  tbe  Court.    Whatever  Mr.  Steuart's  right 
may  be,  it  springs  out  of  tbe  condition  of 
slavery,  in  which  the  negro  was  before  bis  ar« 
rival  in  England,  and  wlolly  depends  on  the 
continuance  of  that  relation;  the  power  of  im- 
prisoning at  pleasure  here,  and  of  transporting 
into«  foreign  country  for  sale  as  a  slave,  cer- 
tainly not  being  exerciseafole  over    ., 

•'i.  ®       .         .  i«      1         SUTcry  the 

an  ordinary  servant.  Accordmgly  foao<utk>a  or 
tbe  return  fairly  admita  slavery  ItoneJS  ** 
to  be  the  sole  foundation  of  Mr. 
Steuart's  daim  ;  and  this  brings  the  question, 
as  to  the  present  lawfulness  of  slavery  in  En^- 
land,  directly  before  the  Court.  It  would  have 
been  more  artful  to  have  asserted  Mr.  Steuart's 
claim  in  terms  less  explicit,  and  to  have  stated 
the  slavery  of  the  negro  before  his  coming  into 
England,  merely  as  a  ground  for  claiming  hina 
here,  in  the  relation  of  a  servant  bound  to  follow 
wherever  his  master  should  require  his  service. 
The  case  represented  in  this  disguised  way^ 
though  in  substance  the  same,  would  have  beea 
less  alarming  in  its  first  appearance,  and 
might  have  afforded  a  better  chance  of  evading 
the  true  question  between  the  parties.  But 
this  artifice,  however  convenient  Mr.  Steuart's 
counsel  may  find  it  in  argument,  has  not  been 
adopted  in  the  return ;  tbe  case  being  there 
stated  as  it  really  is»  withoat  any  utppressioa 
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of  hOB  to  OMceftl  tbe  great  ezte&t  of  Mr. 
Slenrt's  daim,  er  wiy  colooriog  oflangaagB 
to  hkle  the  odioos  fealures  of  slaYcry  in  the 
finned  reUtioii  of  ao  ordisary  senrant. 

Before  I   enter   apon   the  en- 
(loiry  into  the  present  lawfulness  of 
4tm7.  slavery  in  England,  I  think  it  ne- 

eessary  to  make  some  general  ob- 
serralioiia  oo  slavery.  I  mean  however  al- 
ways to  keep  in  view  slavery,  not  as  it  is  in  the 
relation  of  a  sul^ttoan  aMolate  prince,  but 
aaly  ae  it  is  in  the  relation  of  the  lowest  species 
of  servant  to  his  master,  in  any  stale,  whether 
free  or  otherwise  in  its  form  of  government. 
Great  confusion  has  ensued  from  discoursing 
onslaverj,  without  doe  attention  to  the  dif- 
fereaoe  between  the  despotism  of  a  sovereign 
over  a  whole  people  and  that  of  one  subject 
ever  another.  The  former  is  foreign  to  the 
present  case ;  and  thereibre  when  1  am  de- 
scribiDg  slavery,  or  obser? ing  upon  it,  I  desire 
to  be  understood  as  confining  myself  to  the 
latter;  though  from  the  connection  between 
the  two  subjects,  some  of  mv  observations  may 
perhaps  be  applicable  lo  both. 

Slavery  has  been  attended  in 
different  countries  with  circum- 
stances so  various,  as  to  render  it 
difficnlt  to  ffive  a  general  description  of  it. 
Tiie  Roman  lawyer  (o)  calls  slavery,  a  const!- 
totioo  of  the  law  of  nations,  by  which  one  is 
made  subject  to  another  contrary  to  nature. 
But  this,  as  has  been  ofiken^  observed  by  the 
commentators,  is  mistaking  the  law,  by  which 
slavery  ts  constituted,  for  slavery  itself,  the 
cause  for  the  effect ;  though  it  must  l»e  con- 
fessed, that  the  latter  part  of  the  definition  ob- 
eciirely  hints  at  the  nature  of  slavery.  Grotius 
(h)  describes  slavery  to  be,  an  obligation  to  serve 
another  for  life,  in  consideration  of  being  sup- 
idied  with  the  bare  oecessaries  of  life.  Dr. 
Kmherford  (c)  rejects  this  definition,  as  imply- 
ing a  right  to  direct  only  the  labors  of  the 
slave,  and  not  bis  other  actions.  He  therefore, 
after  defining  despotism  to  be  an  alienable 
right  to  direct  all  the  actions  of  another,  from 
thence  concludes,  that  perfect  slavery  is  an 
obligation  to  be  so  directed.  This  last  defini- 
tion may  serve  to  convey  a  general  idea  of 
slavery;  hut  like  that  by  Grotius,  and' many 
ether  definitions  which  I  have  seen,  if  under- 
stood strictly,  will  scarce  suit  any  species  of 
slavety,  to  which  it  is  applied.  Besides,  it 
omits  one  of  slavery's  severest  and  most  usuaF 
inoMleols ;  the  quality,  by  which  it  involves  all 
the  !»€■«  in  the  misfortune  of  the  parent.  In 
tratb,  as  I  have  already  hinted,  the  variety  of 
foroas,  in  which  slavery  ap|)ears,  makes  it  al- 
jaost  impossible  to  convey  a  just  notion  of  it  in 
the  way  of  definition.  There  are  however 
certain  properties,  which   have  accompanied 

(a)  Dig.  lib.  1,  tit  5,  I.  4,  s.  1.  «  ServitdS 
*  est  oonstiiutio  juris  gentium,  qu&  quis  dooii- 
'  nio  alieno  contra  naturam  subjicitur.' 

(b)  Jiir.  Bell.  lib.  9,  c.  5,  s.  37. 

(c)  Inst.  Nat.  L>  b.  1,  c.  30,  p.  474. 


slavery  in  most  places;  and  by  attending  to 
these,  we  may  always  distinguish  it,  from  the 
mild  species  of  domestic  service  so  common 
and  well  known  in  our  own  country.  I  shall 
shortly  enumerate  the  most  remarkable  of  those 
properties;  particularly,  such  as  chsn^cterise* 
the  speciM  of  slavery  adopted  in  our  American 
colonies,  o^ing  that  now  under  the  considera- 
tion of  this  court.  This  I  do,  in  order  that  a 
just  conception  may  be  formed,  of  the  propriety 
with  which  I  shall  impote  to  slavery  the  most 
pernicious  effects,  nithput  such  a  previous 
explanation;  the  most  solid  objections  to  the 
permission  of  slavery  will  ha^e  the  appearance 
of  unmeaning,  though  specious,  declamation. 

Slavery  always'  imports  an  obli-  properti« 
gation  of  perpetual  service;  an  naaaiiyio- 
obligation,  which  only  the  consent  ^^!^ 
of  the  master  can  dissolve. — It  ge- 
nerally gives  to  the  roaster,  an  arbitrary  power 
of  administering  every  sort  of  correction,  how- 
ever inhuman,  not  immediately  affecting  the 
life  or  limb  of  the  slave :  sometimes  even  these 
are  left  exposed  to  the  arbitrary  will  of  the 
master;  or  they  are  protected  hy  fines,  and 
other  slight  punishments,  too  inconsiderable  to 
restrain  the  master's  inhumanity. — it  creates 
an  incapacity  of  acquiring,  except  for  the 
master's  benefit.— It  allows  the  master  to  alie- 
nate the  person  of  the^lave,  in  the  same  man- 
ner as  other  property. — Lastly,  it  descends 
from  parent  lo  child,  with  fall  its  severe  ap- 
pendages.— Ou  the  most  accurate  comparison, 
there  will  be  found  nothing  exa^erated  in  this 
representation  of  slavery.  The  description 
agrees  with  almost  every  kind  of  slavery,  for- 
merly or  now  existing ;  except  only  that  rem- 
nant of  the  ancient  slavery,  which  still  liogerg 
in  some  parts  of  Europe,  but  qualified  and 
moderated  in  favour  of  the  slave  by  the  hu* 
mane  provision  of  modern  tiines. 

From  this  view  of  the  condition 
of  slavery,  it  will  be  easy  to  derive  ^aS^^ 
its  destructive  consequences. — It 
corrupts  the  morals  of  the  master,  by  freeing 
him  from  those  restraints  with  respect  to  his 
slave,  so  necessary  for  contronl  of  the  human 
passions,  so  beneficial  in  promoting  the  prac- 
tice and  confirming  the  habit  of  virtue. — It  is 
dangerous  to  the  master ;  because  his  oppres- 
sion excites  implacable  resentment  and  hatred 
in  the  slave,  and  the  extreme  misery  of  his 
condition  continually^proropts  him  to  risk  the 
gratification  of  them,  and  bis  situation  dailj^ 
furnishes  the  opportunity — ^To  the  slave  it 
communicates  all  the  affiictions  of  life,  without 
leaving  for  him  scarce  any  of  its  pleasures  ; 
and  it  depresses  the  excellence  of  his  nature, 
hy  denying  the  ordinair  means  and  motives  of 
improvement.  It  is  dangerous  to  the  state, 
by  its  corruption  of  those  citizens  on  whom  its 
prosperity  depends  ;  and  by  admitting  within 
it  a  multitude  of  persous,  who  being  excluded 
from  the  common  benefits  of  the  constitution, 
are  interested  in  scheming  Its  destruction.— 
Hence  it  is,  that  slavery,  in  whatever  light  we 
view  it,  may  be  deemed  a  most  pemidous  \my 
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•iiCution:  immediately  so,  to  the  aohappy 
person  who  suffers  unaer  it ;  finally  so,  to  the 
master  who  triumphs  in  it,  and  to  the  state 
which  allows  it. 

However,  1  must  confess,  that 
notwithstanding  the  force  of  the 
reasons  aeainst  the  allowance  of 
domestic  slaver  j,  there  are  civilians 
of  great  credit,  who  insist .  upon 
its  utility  ;  founding  themselves 
chiefly,  on  the  supposed  increase  of  robbers 
and  b^gars  in  consequence  of  its  disuse.  This 
opinion  is  favoured  by  Puffendorf  (d)  and 
Ulricus  Huberus  (e).  In  the  dissertation  on 
slavery  prefixed  to  Potgiesserus  on  the  German 
law  *  de  statu  servorum,'  the  opinion  is  exa- 
mined minutely  and  defended.  To  this  opi- 
nion I  oppose  those  ill  consequences,  which  1 
have  already  represented  as  almost  neces-* 
sarily  flowing  from  the  permission  of  domestic 
slavery  ;  the  numerous  testimonies  against  it, 
which  are  to  be  found  in  ancient  and  modern 
history ;  and  the  example  of  those  European 
nations,  which  have  suppressed  the  use  of  it, 
after  the  experieuce  of  many  centuries  and  in 
the  more  improved  state  of  society.  Jn  jus- 
tice also  to  the  writers  just  mentioned  i  must 
add,  'thai  tb'ough  they  contend  for  the  advan- 
tages of  domestic  slavery,  they  do  not  seem  to 
approve  of  it,  in  the  form  and  extent  in  which 
it  has  generally  been  received,  but  under  limi- 
tations, which  would  certainly  render  it  far 
more  tolerable.  Huberus  in  his  Eunomia 
Aomana  (/)  has  a  remarkable  passage,  in 
which,  after  recommending  a  mild  slavery,  he 
cautiously  distinguishes  it  from  that  cruel  spe- 
cies, the  subject  of  comr5erce  between  Africa 
and  America.  His  words  are,  *  loquor  de  ser- 
vitute,  qualis  apud  civiliores  populos  in  usu 
fuit;  nee  enim  exempla  barbarorum,  vel  qua 
nunc  ab  Afric^  in  Americam  fiunt  hominum 
commercia,  velim  mihi  quis(|uam  objiciat.' 
oritiB  of  lU-  The  great  origin  of  slavery  is 
captivity  in  war,  though  sometimes 
it  has  commenced  by  contract  It 
has  been  a  question  much  agitated, 
whether  either  of  these  foundations  of  slavery 
is  consistent  with  natural  justice.  It  would  be 
engaging  in  too  large  a  field  of  enquiry,  to  at- 
tempt reasoning  on  the  general  lawfulness  of 
slavery.  I  trust  too,  that  the  liberty,  for  which 
I  am  contending,  doth  not  require  such  a  dis- 
quisition ;  and  am  impatient  to  reach  that  part 
of  my  argument,  in  which  I  hope  to  prove 
slavery  reprobated  by  the  law  of  England  as 
an  inconvenient  thing.  Here  therefore  I  shall 
only  refer  to  some  of  tlie  most  eminent  writers, 
who  have  examined,  how  far  slavery  founded 
on  captivity  or  contract  is  conformable  to  the 
law  of  nature,  and  shall  just  hint  at  the  reasons, 
which  influence  their  several  opinions.  The 
nntient  writers  suppose  the  right  of  killing  an 

(d)  Law  of  Nature  and  Nations,  b.  6,  o.  3, 
1. 10. 

(e)  Prelect.  Jun  Cir.  p.  10. 
0)  See  page  48. 
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enemy  vanquished  in  a  just  war ;  and  thence 
infer  the  right  of  enslaving  him.  In  this  opi« 
nion,  founded,  as  I  presume,  on  the  idea  of  pu- 
nishing the  enemy  for  his  injustice,  they  are 
followed  by  Albencps  Gentilis  (g),  Grotius  (A), 
Puffendorf  (t),  Byokersboek  Q),  and  noany 
others.  But  in  «  The  Spirit  of  Laws'  (AUhe 
right  of  killing  is  denied,  except  in  case  or  ab- 
solute necessity  and  for  self-preservatioo# 
However,  where  a  country  is  conquered,  the 
author  seems  to  admit  the  conqueror's  right  of 
enslaving  for  a  short  time,  that  is,  till  the  cen« 
quest  is  effectually  secured.  Dr.  Rutberfbrtb, 
(/)  not  satisfied  with  the  right  of  killing  a  van- 
quished enemy,  infers  the  right  of  enslaviofp 
him,  from  the  conqueror's  right  to  a  reparation 
in  damages  for  the  expeaoes  of  the  war.  I  do 
not  know,  that  this  doctrine  has  been  exsi- 
mined ;  but  I  must  observe,  that  it  seems  only 
to  warrant  a  temporary  slavery,  till  reparation 
is  obtained  from  the  property  or  personal  la- 
bour of  the  people  conquered.  The  lawfuloeae 
of  slavery  bv  contract  is  assented  to  by  Grotta« 
and  PuflencTorf  (m),  who  found  themselves  on 
the  maintenance  of  the  slave,  which  is  the  con* 
sideration  moving  from  the  master.  But  a 
very  great  writer  of  our  own  country,  who  ia 
now  living,  controverts  (»)  the  sufliciency  of 

(g)  De  Jur.  Gent.  cap.  de  servitute. 

(k)  De  Jur.  Bell.  1. 3,  c.  7,  s.  5. 

(i)  Law  of  Nature  and  Nations,  b.  6,  c.  Sf 
s.  6. 

(j)  QuaBSt.  Jur.  Publ.  1. 1,  t.  3. 

(k)  B.  15,  c.  2. 

(I)  See  his  Inst.  Nat.  Law,  vol.  2,  p.  573, 
and  vol.  1,  p.  481. 

(m)  See  Grot.  Jur.  Bell.  1. 2,  c.  5,  s.  1,  3« 
and  Fuff.  Law  of  Nature  and  Nations,  b.  6, 

C*  o,  S*  4t 

(n)  See  Blackst.  Comment.  1st  ed.  vol.  1, 
p.  413. 

The  authority  of  Mr.  Justice  Blackstono 
having  been  cited  both  for  and  against  the 
rights  of  persons  claiming  to  be  the  owners  of 
slaves  in  Great  Britain,  I  have  tiiought  it  worth 
while  to  insert  together  all  that  I  find  relatia^f 
to  the  subject  in  bis  Commentaries: 

**  The  spirit  of  liberty  is  so  deeply  implanted 
in  our  constitution,  anii  rooted  even  in  our  very 
soil,  that  a  slave  or  a  negro,  the  moment  he  lantfti 
in  England,  falls  under  the  protection  of  the 
laws,  and  so  far  becomes  a  freeman ;  though 
the  master's  right  to  his  service  may  possibly 
still  continue."    Vol.  1,  p.  127. 

**  I  have  fornaerly  observed  that  pure  and 
proper  slavery  does  not,  nay  cannot,  subsist  in 
England ;  such  1  mean,  whereby  an  absolute 
and  unlimited  power  is  given  to  the  master  over 
the  life  and  fortune  of  the  slave.  Ami- indeed 
it  is  repugnant  to  reason,  and  the  principles  of 
natural  mw,  that  such  a  state  sliould  sufasist 
any  nhere.  The  three  orij^ins  of  the  right  of 
slavery,  assigned  by  Justinian,  are  all  oi  them 
built  upon  false  foundations.  As,  first,  sUvery 
is  held  to  arise  '  jure  gentium,'  from  a  state  of 
captivity  in  war  i  whence  aUves  are  called 
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ipit,  ^«asi  mann  capti.'   The  conqueror, 
Bjtbe  dri^ftos,  had  a  right  to  the  life  of  his 
opiive',  and,  baviBg-  spared  that,  has  a  right 
to  M  with  him  an  he  pleaaes.    But  it  is  an 
Brine  pesitioo,  when  taken  generally,  that, 
hj  the  taw  of  oatare  er  nations,  a  man  may 
ul  U«  enemy :  he  htm  only  a  right  to  kill  kirn, 
m  pirticalar  ennes ;  in  cases  of  aboolnte  ne* 
ceai^,  lor  aelf- defence;  and  it  is  plain  this 
aMale  neeeaaity  did  not  sofisist,  since  the 
vidsrM  net  actnaHy  kill  him,  but  made  |itm 
primer.    War  is  itself  justifiable  only  on  prin* 
c^i«  of  self-preserration ;   and  tfalerefore  it 
gifcs  na  other  rig^ht  over  prisoners  bat  merely 
todisaUetbefn  from  doing  barm  to  us,  by  con- 
fsiag  their  persons :  much  less  can  it  gire  a 
righl  la  kiil,  torture,  abase,  plunder,  or  eren  to 
esdsn,  aa  enemy,  when  the  war  is  orer. 
fiboe  tfaerefere  the  right  of  making  slares  by 
opiifity  depends   on    a  snpposed  right   w 
sfa^jfalery  that  fonndation  failing,  the  conse^ 
fseaee  drawn  from  it  must  fail  likewise.   But, 
seemdly,  it  is  said  that  slavery  may  begin  'jure 
'civifi;'  when  one  man  selis  himself  to  ano- 
ther.  This,  if  only  meant  of  contracts  to  serre 
sr  work  Ibr  anotfaery  is  very  just :  hot  when 
appGcd  to  strict  slavery,  in  the  sense  of  the 
Ms  sf  oM  Rome  or  modern  Barbary,  is  also 
■spossiUe.      Every  sale  implies  a  price,  a 
*  ^md  pio  qno/  an  equivalent  given  to  the  seHer 
is  lea  of  what  he  transfers  to  the  buyer :  but 
vkaft  equivalent   can  be,  given  for  life,  and 
fberty,  lioth  of  which  (in  absolute  slavery)  are 
hdd  to  he  in  the  master's  disposal?  His  pro- 
perty also,  the  very  price  he  soems  to  receive, 
devolves  ipsojacio  to  his  master,  the  instant  he 
^wmv  his  slave.    In  this  case  therefore  the 
baycr  |^ves  nothing,  and  the  seHer  receives  no- 
thiag :  of  what  validity  then  can  a  sale  be, 
s^aeh  destroys  the  very  principles  upon  which 
are  founded  P    Lastly,  we  are  told, 
des  these  two  ways  by  which  slaves 
t,'  or  are  acquired,  they  may  also  be  here- 
:  *  servi  nascuntur ;'  the  children  of  ac- 
quired slaves  are»  *  jure  naturee'  by  a  negative 
kind  of  birthright,  alaves  also.    But  this,  being 
;  on  the  two  former  rights,  must  fall  together 
■!•     if  neither  captivity,  nor  the  sale 
self,  can  by  the  law  of  nature  and 
redttoe  the  parent  to  slavery,  much  less 
they  reduce  the  ofispring. 
Upon  these  principles  the  law  of  England 
and  vriH  not  endure  the  existence  of, 
within  this  nation :  so  that  when  an  at- 
iras  made  to  introduce  it,  by  statute 
lEdw.  6,  G.  5f  which  ordained,  that  all  idle 
shoohl  be  made  slaves,  and  fed  upon 
I,  water,  or  small  drink,  and  refuse  meat ; 
r  a  ring  of  iron  round  their  necks, 
or  legs;  and  should  be  compelled  by 
g,  chaining,  or  otherwise,  to  perform  the 
ssngned  fbem,  were  it  never  so  vile ;  the 
jvitoftbe  nation  could  not  brook  tfaiscondi- 
^BBf  cvcB  in  th«  most  abandoned  rogaes;  and 


by  contract  (o) ;  and  the  substance  of  it  is> 
that  a  right  of  preserving  life  is  unalienable ; 
that  freedom  from  arbitrary  power  is  essential 
to  the  exercise  of  that  right;  and  therefore, 
that  no  man  can  by  compact  enslave  himself. 
Dr.  Rntheribrth  (0)  endeavourato  answer  Mr, 
Loc&e^  oljection,  o^  insisting  on  v&rious  limi* 
tations  to  the  despotism  of  the  master ;  parti- 
cularly»  that  he  has  no  right  to  dispose  of  the 
slave's  life  at  pleasure.  But  the  misfortune  of 
this  reasoning  is,  that  though  the  contract  can- 
not justly  convey  an  arbitrary  power  over  the 
slave's  life,  yet  it  generally  leaves  him  without 
a  security  sgainst  the  exercise  of  that  or  any 
other  power.  I  shall  say  nothing  of  slavery 
by  birth ;  except  that  the  slavery  of  the  chUd 
most  be  unlawful,  if  that  of  the  parent  cannot 
be  justified ;  and  that  when  slavery  is  extended 
to  theissoe,  as  it  usually  is,  it  may  be  unlawful 
as  to  them,  even  though  it  is  not  so  as  to  their 
parents.  In  resftect  to  slavery  used  for  the 
punishment  of  crimes  against  civil  society,  it  is 
founded  on  the  same  necessity,  as  the  right  of 
inflicting  other  punishments ;  never  extends  to 
the  offender's  issue ;  and  seldom  is  permitted 
lo  be  domestic,  the  objects  of  it  being  gene- 
rally employed  in  public  works,  as  the  galley- 
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therefore  this  statute  was  repealed  in  two  yean 
afterwards.  And  now  it  is  laid  down,  that  a 
slave  or  negro,  the  instant  he  lands  in  Eoffkod, 
becomes  a  freeman ;  that  is,  the  law  will  pro- 
tect him  in  the  enjoyment  of  his  person,  and 
his  property.  Yet,*  with  regard  to  any  right 
which  the  master  may  have  lawfully  acquired 
to  the  perpetual  service  of  John  or  Thomas^ 
this  will  remain  exactly  in  the  same  state  as 
before ;  for  this  is  no  more  than  the  same  state 
of  subjection  for  life,  which  every  apprentice 
submits  to  for  the  space  of  seven  years,  or 
sometimes  for  a  longer  term.  Hence  too  it 
follows,  that  the  infamous  and  unchrbtian  prac- 
tice of  withholding  baptism  from  negro  ser- 
vants, lest  they  sbonld  thereby  gain  their  li- 
berty, is  totally  without  foundation,  as  well  as 
without  excuse.  The  law  of  England  acts 
unon  general  and  extensive  principles :  it  gives 
Uoerty,  rightly  understood,  that  is,  protection, 
to  a  Jew,  a  Turk,  or  a  Heathen,  as  well  as  to 
those  who  profess  the  true  religion  of  Christ ; 
and  it  will  not  dissolve  a  civil  obligation  be- 
tween master  and  servant,  on  account  of  the 
alteration  of  faith  in  either  of  the  parties: 
but  the  slave  is  entitled  to  the  same  protec- 
tion in  Engbnd  before,  as  after,  baptism ; 
and,  whatever  service  the  heathen  negro  owed 
of  right  to  his  American  master,  by  general 
not  by  local  law,  the  same  (whatever  it  be)  is 
he  bound  to  render  when  brought  to  England 
and  made  a  Christian."   Vol.  1,  p.  4S3. 

In  these  passages,  there  appears  to  be  some- 
what  of  very  subtle  distinction,  if  not  rather  of 
contradiction. 

(0)  See  Locke  on  Clovemm.  8vo  edit.  b.  9, 
C.  4,  p.  SIS. 
(p)  See  hit  lost  Nat,  LaW|  vol.  1^  p.  480. 
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slaves  are  in  France.  Consequently  this  kind, 
of  slaTery  is  not  liable  to  the  prinopal  objec- 
tions, which  occur  affainst  slavery  in  ((eneral(9). 
Upon  the  whole  of  this  controversy  concerning 

(q)  Some  writers  there  are,  who  deduce  the 
lawfulness  of  domestic  slavery  from  the  prac- 
tice of  it  amongst  the  Jews,  and  from  some 
passages  in  the  Old  Testament  which  are 
thought  to  countenance  it.  See  Vinn.  in  Instit. 
Heinecc.  ed.  I.  1,  t.  3,  p.  31.  There  are  others 
who  attempt  to  justify  slavery  by  the  New 
Testament,  because  it  contains  no  direct  pi^- 
cepts  against  it.  See  Tayl.  Elem.  Civ.  L.  434. 
—I  shdl  not  attempt  to  examine  either  of  these 
opinions.— Har^rave. 

Jo  the  discussions  respecting  the  African 
alave  trade,  which  were  maintained  during  se- 
veral years  preceding  the  abolition  of  that 
traffic  (by  stat.  46  Geo.  3,  c.  53,  see  also 
c.  119,  and  51  G.3,c:  33),  the  authority  of  the 
Bcriptures  was  appealed  to  by  the  oppugners 
and  defenders  of  the  trade.  On  June  34, 1806, 
the  learned  and  eloquent  Dr.  Horsley,  bishop 
of  St.  Asaph,  delivered  in  the  House  of  Lords 
upon  the  subject,  a  very  powerful  speech,  from 
which  1  have  extracted  the  following  passages. 

<<  My  rev.  brother"  (the  bishop  of  London) 
"  told  your  lordships,  that  perpetual  slavery 
was  not  permitted  by  the  Jewish  lavf.  That  a 
native  Jew  could  be  held  in  slaverv  for  seven 
years  only,  at  the  longest. .  For  be  had  a  right 
to  his  freedom  upon  the  first  return  of  the  sab* 
batical  year.  And  that  a  forei^  slave  pur- 
chased in  the  market,  or  captivated  in  war, 
could  be  held  in  slaverr  for  fifty  years  only,  at 
'  the  longest.  For  the  foreign  slave  had  a  right 
to  his  freedom  upon  the  first  return  of  the  year 
of  Jubilee.  And  from  these  premises,  my  rev. 
brother  concluded,  that  perpetual  slavery  was 
unknown  among  the  Jews. 

<*  I  confess,  T  was  carried  away  by  the  fair 
appearance  of  my  rey.  brother's  arguments, 
till,  lo  my  great  surprise  and  his  utter  confu- 
sion, the  noble  earl  (of  Westmoreland)  rose, 
with  his  Bible  in  his  hand,  and  quoted  chapter 
and  verse  against  him ! 

"  My  lords,  with  respect  to  the  native 
Hebrew  slave,  we  have  this  law,  which  was 
quoted  by  my  rev.  brother :  '  If  thy  brother, 
'  an  Hebrew  man,  or  an  Hebrew  woman,  be 

*  sold  unto  thee,  and  serve  thee  six  years,  then 

*  in  the  seventh  thou  shalt  let  him  go  free  from 
'  thee.    And  when  thou  sendest  him  out  free 

*  from  thee,  thou  shalt  not  let  him  go  away 

*  emptv.    Thou  shalt  furnish   him   liberally 

*  out  of  thy  flock,  and  out  of  thy  flour,  and  out 

*  of  thy  wine-press.    Of  that  wherewith  the 
<  Lord  thy  God  hath  blessed  thee,  thou  shalt 

*  give  unto  him.'  .  Deut  xv.  13 — 14. 

"  And  with  respect  to  the  foreign  slave,  we 
have  this  law,  quoted  likewise  by  my  rev.  bro- 
ther :   '  Thou  shalt  number  onto  thee  seven 

*  sabbaths  of  years,  forty  and  nine  years.    Then 

*  shalt  thou  cause  the  trumpet  of  the  jubilee  to 

*  sound  throughout  all  the  land.    And  ye  sliaU 

*  balbw  the  fitUeth  year,  and  proclaim  liberty 


slavery,  T  think  myself  warranted  in  saying, 
that  the  justice  and  lawfulness  of  every  species 
of  it,  as  it  is  generally  constituted,  except  the 
limited  one    founded  on   the  commission  of 

*  throughout  all  the  land,  to  all  the  inhabitants 

*  thereof.'    Lev.  xxv.  8— 10. 

*'  The  manumission  of  the  Hebrew  slave  on 
the  seventh  year,  was  provided  for  by  the  other 
law.  Under  the  expression,  therefore,  of  all  the 
inhabitants,  foreign  slaves  roust  be  compre- 
hended ;  for  none  but  foreign  slaves  coulil  re- 
main to  be  manumitted  in  the  fifUetli  year. 

**  My  lords,  there  is  a  circumstance  not 
touched  upon  by  my  rev.  brother ;  but  there  is 
a  passage  in  the  law,  which  1  have  always 
considered,  as  a  strong  argument  of  the  lenity, 
with  which  slaves  were  treated  among  the 
Jews,  and  of  the  efficacy  of  the  provisions  the 
law  had  made,  to  ob? iate  the  wrongs  and  iDJu- 
ries  to  which  the  condition  is  obnoxious. — My 
lords,  I  am  afraid  I  cannot,  by  memory,  refer 
exactly  to  the  place.  But  the  noble  earl  there, 
with  his  Bible,  I  am  sure  will  have  the  good- 
ness to  help  me  out  and  turn  up  the  passage 
for  me.  my  lords,  it  is  a  passage,  in  which 
the  law  provides  for  the  case^  of  a  slave,  who 
should  be  so  attached  to  bis  master,  that  when 
the  term  of  manumission,  fixed  by  the  law 
should  arrive,  the  slave  should  be  disinclined 
to  take  advantage  of  it,  and  wish  to  remain 
with  his  master.  And  the  law  prescribes  the 
form,  in  such  case  to  be  usfd,  by  which  the 
master  and  the  slave  should  reciprocally  bind 
themselves,  the  slave  to  remain  with  his  master 
for  life,  and  the  master  to  maintain  him.  This 
I  have  always  considered  as  a  strong  indicstioB 
of  the  kindness,  wjth  which  slaves  were  treated 
among  the  Jews ;  else  whence  should  arise  that 
attachment,  which  this  law  supposes  P"  [Query 
if  the  bishop  had  in  his  mind  the  beginning  of 
the  31st  chapter  of  Exodus,  if  so,  Sie  words 
are  *  he  shall  serve  him  for  ever.'|) 

'<  But  we  are  all  in  the  wrong,  it  seems — mj 
rev.  brother  and  I — we  reason  from  specious 
premises,  but  to  false  conclusions.    The  nobl« 
earl  has  produced  to  your  lordships  a  passage 
in  the  Levitical  law,  which  enacts  that  tho 
foreign  slave  should  be  the  property  of  hia 
m&ster  for  ever.     Whence  the  noble  earl  con- 
cludes that  the  perpetual  servitude  of  foreign 
slaves  was  actually  sanctioned  by  the  law. 
But,  my  lords,  I  must  tell  the  noble  earl,  ao<l  I 
must  tell  your  lordships,  that  the  noble  earl  has 
understanding  at  ail  of  the  technical  terms  of 
the  Jewish  law.    In  all  the  laws  relating  to  the 
transfer  of  property,  the  words   *■  for  ever/ 
signify  only  *  to  the  next  jubilee.'    That  is 
the  longest   '  for  ever'  which  the  Jewisli  lawr 
knows  with  respect  to  propei-ty.    And  this  lavr, 
which  makes  the  foreign  slave  the  property  oT 
his  master  for  ever,  makes  him  no  lon^^er  tb* 
master's  property  than   to  the  next  jubilee. 
And,  with  the  great  attention  the  noble  earl  hall 
given  to  the  laws  and  history  of  the  Jews,  li« 
must  know,  that  when  they  were  carried  into 
captivity,  they  were  told  by  their  prophets,  tbiuk 
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:  civil  socic^, »  mt  least  doaUfnl ; 

lliiiif  a  aoj  ease  lawful,  sacb  circumstaiiMS 

•re  seooBBrj  to  make  it  so,  as  seldom  coociir, 

ssrfftcrefiite  render  a  jnst  commeDceoieBt  of 

k  iudj  posaifale  ;    and  that  the  oppressire 

■user  in  which  it  baa  generally  oommeneed, 

Ike  cruel  nscana  aecessary  to  enforce  its  ooa* 

sad  the  mischieft  ensniog  from  the 

of  it,  furnish  Tery  strong  presump- 

lioai  sgaiasc  its  jastice,  and  at  all  events  erinoe 

Ike  buBMoity  and  policy  of  those  states,  in 

vUch  the  use  of  it  is  uo  longer  tolerated. 

But  however  reasonable  it  may 
be,  to  doubt  the  justice  of  domestic 
slavery,  however  convinced  we 
may  be  of  its  ill  eflects,  it  most  be 
CQslesMd,  that  ibe  practice  is  antient,  and  has 
leea  aloiost  universal.  Its  be^ioninff  may  be 
dued  from  the  remotest  period,  in  which  tnere 
are  say  traces  of  the  history  of  mankind.  It 
csmmenced  in  the  barbarous  state  of  society, 
and  vss  retained,  even  when  men  were  far  ad- 
vasoed  in  civilization.  The  nations  of  anti- 
^tj  DDost  famous  for  countenancing  the 
Sfstrm  of  domestic  slavery  were  the  Jews,  the 
Greeks,  the  Romans,  and  the  antient  Ger- 
B8Bs(r);  amongst  all  of  whom  it  prevailed, 
hot  m  various  degrees  of  severity.  By  the  an- 
tint  Germans  it  was  contioue<l  in  the  conntries 
they  over-run  ;  and  so  was  transmitted  to  the 
various  kingdoms  and  states, 
which  arose  in  Europe  out  of  the 
mios  of  the  Roman  empire.  At 
kagth  however  it  fell  into  dedine  in  most 
of  Rurope;    and  amongst  the  various 


A.  D,  1771. 


[3* 


of  the  crimes  which  drew  down  that  judg- 
ment upon  them,  was  their  gross  neglect  and 
violation  of  these  merciful  laws  respecting 
maaomission.  And  that,  in  contempt  and  de» 
&nee  of  the  law,  it  had  been  their  practice  to 
bold  their  foreign  slaves  in  servitude  beyond 
the  year  of  jubilee." 

**  ^ My  lords,  although  we  bare  no  ex- 

riidt  prohibition  of  the  slave  trade  in  the  New 
^cstameDt,  we  have  a  most  express  reprobation 
of  the  trade  in  slaves,  even  in  that  milder  form, 
in  whidi  it  suliststed  In  ancient  times.  Such 
a  reprobatioD .  of  ft  as  leaves  no  believer  at 
liberty  to  say,  that  tbe^slsve  trade  is  not  con- 
demned by  the  gospel.  The  reverend  prelate 
■car  me  has  cited  the  passage  [1  Tim.  i, 
91—103  10  which  St.  Paul  mentions  *  men- 
slsslers*  among  the  greatest  miscreants. '  Med- 
Hetlcrsy*  so  we  read  in  our  English  Bible. 
Bat  the  word  in  the  original  is  itifttwvhrtuf 
ii^Tflfto^f  is  literally  a  *  slave  trader,'  and 
■s  other  word  in  the  English  language,  but 
liafe  trader,  precisely  renders  it.  it  was  in- 
dcfd  the  technical  name  for  a  slave  trader  in 
the  Attic  law.» 

(r)  It  appears  by  Cesar  and  Taoitus,  that 
Aesoctent  Germans  had  a  kind  of  slaves  be- 
Are  they  emigrated  fVom  their  own  country. 
&c  C«es.  de  Bell.  Gall.  lib.  6,  cap.  IS,  et  Tac. 
deMor.  German,  cap.  !24,  et  95,  et  Potgicst. 
dssiaL  server,  ap.  Germ.  lib.  1,  cap.  1. 
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canscs,  which  oontribnted  to  this  alteration^ 
none  were  probably  more  effectual,  than  ex« 
parience  of  the  disadf  antages  of  slavery  ;  the 
difficolty  of  continuing  it ;  and  a  persuasion 
that  the  cruelty  and  oppression  almost  neces- 
sarily incident  to  it  were  irreconcilable  with  the 
pure  morality  of  the  Christian  dispensation* 
The  history  of  its  decline  in  Europe  has  been 
traced  by  many  eminent  writers,  parlicularlv 
Bodin(<),  Alberiens  Gentilis  (<),  Potgiesser  us  (uT, 
Dr.  Robertson  («>),  and  Mr.  Millar  (x).  It  is 
sufficient  here  to  say,  thstthis  great  chsn^e 
began  in  Spain,  according  to  Bodin,  about  the 
end  of  the  eighth  century,  and  was  become 
genersi  before  the  middle  of  the  fourteenth 
century.  Bartolns,  the  most  famed  common* 
tator  on  the  civil  law  in  that  period,  represents 
sisvery  as  in  disuse ;  and  the  succeeding  com- 
mentators hold  much  the  same  language. 
However,  they  must  be  understood  with  many 
restrictions  and  exceptions ;  and  not  to  mean, 
that  slavery  was  completely  and  universally 
abolished  in  Europe.  Some  modern  civilians^ 
not  sufficiently  attending  to  this  circumstance, 
rather  too  hastily  reprehend  their  predeoessora 
for  representing  slavery  as  disused  in  Europe. 
The  truth  if,  that  the  ancient  species  of  slavery 
by  frequent  emancipations  became  greatly  dt« 
ininished  in  extent ;  the  remnant  of  it  was  con- 
siderably abated  in  severity ;  the  disuse  of  th^ 
practice  of  enslariog  captives  taken  in  the 
wars  between  Christian  powers  assisted  in  pre- 
venting the  future  increase  of  domestic  slarery  ; 
and  in  some  countries  of  Europe,  particularly 
England,  a  still  more  effectual  method,  wbicn 
I  shall  explain  hereafler,  was  thought  of  to  per* 
feet  the  suppression  of  it..  Such  was  the  ex* 
piring  state  of  domestic  slavery  in  xetivjti  of  jo. 
Europe  at  the  commencement  of  ncsticaiaTcir 
the  sixteenth  century,  when  ibe  *»*"«"*■• 
discovery  of  America  and  of  the  western  and 
eastern  coasts  of  Africa  gave  occasion  to  the 
introduction  of  a  new  species  of  slavery.  It 
took  its  rise  from  the  Portuguese,  who,  in  order 
to  supply  the  Spaniards  with  persons  able  to 
sustain  the  fatigue  of  cultivating  tbeir  new 
possessions  in  America,  particularly  the  islands, 
opened  a  trade  between  Africa  and  America 
for  the  sale  of  negro  slaves.  This  disgraceful 
commerce  in  the  human  species  is  said  to  hare 
boj^n  in  the  year  1508,  when  the  first  Impor- 
tation of  negro  alaves  was  made  into  Hispaniola/^ 
from  the  Portuguese  settlements  on  the  western 
coasts  of  Africa  (y).  la  1540  the  emperor 
Charles  the  fitUi  endeavoured  to  stop  the  pro- 
greil^  of  the  negro  slavery,  by  orders  that  all 

(s)  See  his  book  De  Republic^,  cap.  5,  da 
imperio  servili. 

(t)  Jur.  Gent.  cap.  de  servitute. 

(u)  Jur.  Germ,  de  statu  servornm. 

(w)  life  of  the  emperor  Charles  the  5tb» 
vol.  1. 

(g)  Observations  on  the  distinction  of  ranks 
in  civil  society.  See  also  Tayl.  Elem.  Civ.  L« 
4S4to4S9. 

(y)  Afider.  Hist.  Comm.  v.  i,  p.  S3€b 
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t!»¥ei  hi  te  AiHertcaB  islet  tbtpaM  be  omde 
free ;  aod  tbey  were  iceordfody  nmnnmitted 
hj  Lagasea  toe  gorerner  of  wt  cotidtryy  on 
ctoditioD  ofcontiimiBlg  to  hboor  fdr  their  mfts- 
tere.  But  thte  attempt  prored  tmsuoceseftil, 
and'oD  Lagasca*e  reiam  to  Spain  domestie 
•la? ery  re? ived  and  flourished  as  befhre  {x). 
Tbe  expedient  of  having  sfaTca  fdr  labour  in 
America  was  not  1od{^  peculiar  to  thoSpanlards ; 
being  afterwards  adapted  by  the  other  Enro* 
*peattS|  as  they  act^^oired  possessions  there.  In 
conseqnenoe  of  this  general  practice,  negroes 
are  become  a  very  coosiderable  article  in  the 
eommerce  between  Afnck  and  America ;  and 
domestic  slavery  lias  taken  so  deep  a  root  in 
most  of  oiir  own  American  colonies,  as  well  as 
in  those  of  other  nations,  that  there  is  little 
probability  of  e?er  seeing  it  geueratly  sup- 
pressed. 

Here  I  oondade  my  observa- 
tions on  domestic  slavery  in  ge- 
neral. I  have  exhibited  a  view 
of  its  nature,  of  its  bad  tendency, 
of  its  origm,  of  tbe  arguments  for 
^nd  sgainst  its  jnsfice,of  its  decline  in  Europe, 
and  the  introduction  of  a  new  slavery  by  the 
European  nations  into  their  American  colonies. 
I  shall  now  examine  the  attempt  to  obtrude 
this  new  slavery  into  England.  And  here  it 
will  be  materiafto  observe,  that  if  on  the  de- 
clension of  slavery  in  this  and  other  countries 
of  Europe,  where  it  is  discountenanced,  no 
means  had  been  devised  to  obstruct  the  ad- 
mission of  a  new  slavery,  it  would  have  been 
vain  and  fruitless  to  have  attempted  supersedmg 
tbe  ancient  speeies.  But  I  hope  to  prove, 
that  our  ancestors  at  least  were 
not  so  short-sighted  ;  and  that  long 
and  uninterrupted  usage  has  esta- 
blished rules,  as  effectual  to  prevent 
the  revival  of  slavery,  as  their  hu- 
tuanhy  was  snooeasftil  in  once  suppressing  It. 
I  shaii  ewteavour  to  shew,  that  the  law  of 
England  never  recognised  any  spedes  of  do«- 
Inestie  sUveiyi  exo^  the  anaent  one  of  vil^ 
lenage  now  eniired,  and  has  sufficiently  pro* 
Tided  against  the  intteductron  of  a  new  slaveiy 
under  me  name  of  rillenage  (a)  or  uny  other 
denominatioD  whatever.  This  broposition  I 
bope  to  deuMMiifarale  fingm  the  following  consi- 
deratioot. 

!•  I  ftpprehend,  that  ^is  will  ap- 
pear to  be  the  law  of  England  from 
the  manner  of  milung  title  to  a 
villeb. 
Tbe  only  staveQr  our  law-books  take  the 
leail  Doliee  of  is  that  of  a  villein ;  bv  whom 
was  meant|  not  tbe  mere  tenant  by  tillein  ser- 
Tioes,  who  might  be  free  in  bis  person,  but  the 
▼illeia  in  Uood and  tenure;  and  as  the  English 

(m)  See  Bodin  de  Republic.  Ub/1,  e.  5. 

(a)  Tillenage  is  used  to  express  sometimes 
the  tenure  of  lands  held  by  villein-services,  and 
■emetimea  the  penooal  bondage  of  the  villein ; 
but  throughout  this  cqpmic&t  it  ia  applied  in 
the  latter  aeBseoriy. 


The  N^o  Case* 


[M 


Ariumeatf  !• 
f«»fe,tfeat 
heU»  of 
Sa(lsn<wfll 
MM  UmU. « 


<i 


fh« 

•r 

naktegtfU* 
i^Affitaiab 


law  has  no  provfsions  to  regulate  any  otbct 
shn^ery,  therefore  no  slavery  can  be  hwful  th 
England,  except  such  as  will  consistently  fall 
Ufudelrtfae  denomination  of  villenage. 

Tbre  conditTon  of  a  villein  had 
most  of  the  incidents  which  1  hsve  Jj  SSSE* 
before  described  in  giving  the  idea 
of  shiverv  in  general.  His  service  was  uncer- 
tain "and  indeterminate,  such  as  his  lord  thought 
fit  to  require;  or,  as  some  of  our  ancient 
writers  (b)  express  it,  he  knew  not  in  the  evening 
what  he  was  to  do  in  the  morning,  he  waa 
bound  to  do  whatever  he  was  commanded.  He 
was  liable  to  beating,  imprisonment,  and  every 
other  chastisement  his  lord  might  prescribe,  ei^' 
cept  killing  and  maiming  (c).  He  was  incapable 
of  acquiring  property  for  bis  own  bepefit,  tb^ 
rule  being  *  quicquid  acquiritur  servo,  acquiritur 
domino' ((Q.  He  was  himself  the  subject  6f 
-property ;  as  such  saleable  and  tratrsmissible. 
Ifhewasa  villeinregardant,  he  passed  with 
the  manor  or  land  to  which  he  was  annexed, 
but  might  be  severed  at  the  pleasure  of  hb 
lord  U)  If  he  was  a  villern  in  gross,  he  was  ah 
bereoitament  or  a  chattel  real  acconling  to  hb 

(b)  See  the  extracts  from  them  in  Co.  Litt. 
116,  b. 

(c)  SeeTermes  de  la  Ley,  edit,  of  1557^ 
voc.  Villenage — Old  Tenures,  cap.  Villenage--^ 
Fitzb.  Abn  Goron.  17.— 2  Ro.  Abr.  l.-^S  Inst. 
45.— tiud  Co.  Litt.  126,  137. 

(d)  Co.  Litt.  117,  a.—Tfae  wonls,  in  plead- 
ing aelzin  of  villein -service,  arc  very  expres* 
sive  of  the  lord's  power  over  the  villein's  pro- 
perty. In  1  £.  2,  4,  it  is  pleaded,  that  flie 
lord  was  seized  of  the  villein  and  hismncestora 

*  come  affaire  rechat  de  char  et  de  sank  et  de 
<  fllle  marier  et  de  eux  tailler  haut  ei  has,  &c.* 
The  fbrm  in  5  E.  2, 157,  is,  *  come  de  nos  vf* 
'  leynes  en  fesant  de  Iny  notre  provost   en 

*  p*nant  de  luy  rechat  de  char  et  de  saonk  et 

*  redemption  pur  fille  et  fitz  marier  de  hiy  et 

*  de  ces  aunc  et  a  tailler  haut  et  bas  a  notre 
^volente.'  In  the  first  of  die  above  fbrnoiia 
there  is  evidently  a  misprint ;  and  the  reading 
ahould  be  *  a  faire  rechat'  instead  of  *  aflaire 
-*  rechat.'  As  to  the  word  *  provost'  in  tbe 
veeond  fbrm,  it  seems  to  signify  *  plunder,'uDd 
periiaps  the  print  shonld  Se  'nroie'  or  *  pro3re* 
instead  of  *  provost.'  I  was  led  to  this  eon- 
lecture  by  the  fonowing  ]froverbiu  Co^7«ve% 
French  Dictionary,  *  qni  a  le  vilain  il  a  aia 
^roye.'  Sec  Cotgr.  edit,  of  16TS,  voc.  proye. 
However,  in  the  Latin  Entries  the  wonl  *  pro- 
*>ost'  is  translated  <  propositum,'  which  tn  m 
barbarous  sense  of  the  word  may  be  construed 
to  signify  '  will'  or  *  pleasure,'  and  will  make 
the  passage  intelligible.    In  some  Entries  '  pro- 

*  vest*  is  translated '  propositus ;'  but  Hiis  word 
cannot  be  understood  in  any  sense  that  win 
make  this  use  of  it  intelligibte. 

The  forms  of  pleading  seizin  of  villein -ser- 
vices in  the  Latin  Entries  are  very  similar  to 
those  1  have  extracted  firom  tlie  year*booiai« 
See  Rast.  Entr.  401,  a. 

(e)  Litt.  sect,  181. 
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kitf>inlBal$  lMii«  desoendilftle  to  tb«  Mr 
wbcittfce  krd  was  absolute  owner,  and  trans- 
UMilfe  to  the  executor  where  the  lord  had 
Qilf  1  Imn  of  years  in  bim  (/).  Lastly,  the 
mayexteBded  to  the  iasne,  if  both  parents 
me  litteiBS,  or  if  the  father  only  was  a  rillein  ; 
tar  law  deri¥ins^  the  condition  of  the  child  from 
that  «f  the  fatlier»ooiitrary  to  the  Roman  law,in 
vftick  the  role  was  parUn  $equitur  ventrem  (g). 
The  origin  of  rillenage  is  prioci- 
P*Uj  (A)  |o  bederiredfrom  the  wara 
betweeo  our  British,  Saxon,  Danish 
apd  Noman  aneestora,  wbilat  they  were  con- 
teadaK  for  the  poaeeaston  of  this  coontry. 
JadliaFitslKrbert,  in  hia  reading  on  the  4th  of 
fids.  1,  Stat.  1.  entitled  Ejctenfa  matferu,  snp- 
psass  fiBcosge  to  haTO  commenced  at  the  Con- 
oaoi,  by  the  distribolion  then  made  of  the 
Malted  lands  and  of  the  raiMuisbed  inha- 
litaats  rendent  upon  them  (i).  But  there  wees 
maaj  bondoaen  in  England  before  theConqnest, 
as  appeva  by  the  Anglo  Saxon  layra  regulating 
then;  and  therefore  it  would  be  neater  ibp 
taib  la  attribiite  the  origin  of  rilieins,  as  well 
to  the  preceding  wars  ml  ref  olntions  in  this 
7,  aa  to  the  efSecU  of  the  Conquest  (k). 
After  the  Conquest  many  tbin|» 
happily  eoneurred,  first  to  cheS^ 
the  progress,  of  domestio  slavery  in 
Sagiasdv  asd  finally  to  suppress  it  The  orael 
Bsstona  of  snalaTluf^  captircf  in  war  being  abo« 
Usd,  ftoqa  that  time  the  accessioo  of  a  new 
nee  af  TiUeiiis  wss  prevented,  and  the  ham^ 
aily,  policy,  and  necesaity  of  the  times  were 
inally  wearing  out  the  aacieat  nsee. 
I,  oodsubt,  mansmissioni  were  freely 
hot  they  probably  were  much  oflaner 
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Bro.  Abr.  Villenage,  OO.--C0.  Utt.  117. 
g)  Co.  litt.  ]S3.  Antientlj^  our  law  seems 
to  have  been  itfj  uncertain  in  this  reweet 
Sse  Glaor.  lib.  5,  e.  6.  Hinc^c.  S,  s.  d8.  Britt. 
e.  SL.  Bat  the  writers  in  the  reign  of  fienry 
ibe  filfa  agree,  that  our  law  was  as  here  renre- 
aenled  ;  and  from  the  plea  of  bastardy,  which 
ana  bdd  to  be  a  peremptory  answer  to  the  al- 
Icgatiss  o€  Tilleoage  so  eany  as  the  reigo  of 
fiward  the  3d,  I  ooojeeture,  that  the  law 
aettled  in  the  time  of  his  father.  See 
Bc  Land.  Leg.  AngL  c  49.  Litt.  sect  187. 
B.  3, 4,  and  BrOw  Abr.  Villenage,  7. 
(kj  I  do  BOt  say  wholly,  because  probably. 
ibm  wefeaotnesuiTesin  jSngtand  before  the 
int  arrind  sf  the  Sazooa ;  and  also  they  and 
iha  Danes  might  bring  aome  few  from  their 
emeowtry. 

(i)  See  the  extract  finom  Pitsberbert's  read- 
'     ■  Barrii^  Obacrvations  on  Ant.  Stat.  Sd 
p.  «37.* 
(k)  See  SpeJm.  Gloss,  toc.  Laisi  et  Serms. 
ma.  OD  GaTeik.  05,  and  the  index  to  Wilk. 
i^.  SaxoD.  tit.  Servua. 

*  Ceocemieg  the  antiquity  of  Tilleaage,  see 
Tfaliiinii  ill  **  A  Biscosrae  of  Tenurca,"  aaid 
to  ba  written  by  air  Waher  Raleigh,  publiabed 
»  Gulch's  CeiieeUPCii  Ciiriosa»  toU  1,  p;  «0. 
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exiorted  doring  tbs  rage  of  tbs  cifil  wan,  so 
frequent  before  the  reign  of  Henry  the  7th/ 
about  tbe  Ibrms  of  the  coostitotion  of  the  suc- 
cession to  the  crown.  Another  cause,  which 
greatly  contributed  In  the  extinction  of  rillen* 
a^e,  was  the  discouragement  of  it  by  the  coorta 
of  justice.  They  always  presuro^  in  farour 
of  liberty,  throwing  tbe  *  onua  probandi'  upon 
the  lord,  as  well  in  the  writ  of  Uomine  Reple- 
giando,  where  the  rilleiu  was  plaintiff,  as  10 
tbe  Native  Habendo,  where  he  was  defen* 
dant  (i).    Nonsuit  of  the  lord  afrer  appearance 

(I)  See  Lib.  Intrat.  176,  a.  177,  b.  &  Bro. 
Abr.  Villenage,  66.  It  seems  howerer,  that  if 
afUr  a  Natiro  Habendo  brought  by  the  lord,, 
the  Tillein,  instead  of  waiting  for  tbe  lord's 

Kroceeding  upon  i%  aued  out  a  Liberteie'  Pro- 
anda  to  remove  tbe  question  of  villenage  for 
trial  before  the  juaticea  in  eyre,  on  the  return 
of  it  he  was  to  produce  some  proof  of  bis  free 
condition ;  and  that  if  he  failed,  he  and  his. 
pledgee  were  amerced.  But  this  failure  did 
not  entitle  tbe  lord  to  any  benefit  from  his  Na* 
tivo  Habendo,  and  therefore,  if  be  proceeded 
in  it,  and  could  not  prove  tbe  villenage,  the 
judgment  was  for  the  villein ;  or  if  tbe  lord  did 
not  proceed,  a  nonsuit,  which  was  equally  fatal 
to  tne  lord^a  claim,  was  tbe  necessary  conse- 
quence. See  47  H.  3.  It.  Dev.  Fitx.  Abr, 
Yillensfle,  99.  In  truth,  tbe  rniuisition  of 
proof  from  the  villein  on  tbe  Libertate  Pro* 
baoda,  and  tbe  amercement  for  want  of  it, 
aeem  to  have  been  mere  fbrn^ ;  for,  as  Fits* 
herbert  saya,  in  explaining  tbe  effect  of  tbe 
Libertate  Probanda,  *'  the  record  shall  be  sent 
before  the  justices  in  evre,  snd  the  lord  shall 
declare  thereupon,  and  the  villein  shall  make 
hb  defence  and  plead  thereunto,  and  the  tillein 
aball  not  declare  upon  the  writ  de  Libertate 
Probanda,  nor  shsll  any  thing  be  done  there- 
upop ;  for  that  writ  is  mit  a  Supersedeaa  to 
surceaae  for  the  time,  and  to  adjourn  the  record 
and  tbe  writ  of  Native  Babendo,  before  the 
justices  in  eyre.'*  Fits.  Nat.  Br.  77*  D.  Upon 
the  whole  therefore  it  may  1  think  be  safely 
aaserted,  that  in  all  casea  of  villenage  tbe 
'  onus  probandi*  was  laid  upon  the  lord. 

Tbe  several  remediea  against  snd  for  one 
claimed  as  a  villein  are  now  ao  little  onder- 
atood,  that  perhaps  a  short  account  of  them 
ma^  be  acceptable ;  more  particularly  as,  by 
a  r^rbt  conception  of  them,  it  will  be  more  easy 
to  determine  on  tbe  force  of  the  argument 
drawn  againat  the  revival  of  slavery  from  the 
rules  concerning  villenage. 

Tbe  lord's  remedy  for  a  fugitive  villein  was, 
either  by  seizure,  or  bv  suing  out  a  writ  of 
Native  Habeudo,  or  "Neil'ty,  as  it  is  some* 
times  called. 

1.  Ifthe  lord  seised,  the  villein's  most  ef- 
.frctual  mode  of  recovering  liberty  was  by  tbe 
writ  of  Homine  Replegiando ;  which  had  ureal 
advantage  oyer  the  writ  of  Habeas  Corpiia. 
In  the  Habeas  Corpus  tbe  return  ciinoot  be 
contested  by  pleading  against  tbe  truth  of  it, 
and  consequently  on  a  Habeas  Corpus  the 


'v 


39] 


18  GfeORGE  m. 


The  Kegro  Case* 


[40 


t> 


in  a  Nativo  Habendo,  which  was  the  writ  for 
asserting  the  title  of  slavery,  was  a  bar  to  an- 
<»tber  Nativo  Habendo,  and  a  perpetual  enfran- 
chisemeDt ;  but  nonsuit  of  the  ▼iileio  after  ap- 
pearance in  a  Libertate  Probanda,  which  was 
one  of  the  writs  for  asserting  the  claino  of  liberty 
against  the  lord,  was  no  bar  to  another  writ  of 
the  like  kind  (m).  If  two  plaintiffs  joined  in  a 
Nattto  Habendo,  nonsuit  of  one  was  a  nonsuit 
of  both ;  but  it  was  otherwise  in  a  Libertate 

question  of  liberty  cannot  go  to  a  jury  for  trial ; 
tDough  indeed  the  party  making  a  iaUe  return 
ia  liable  to  an  action  for  damages,  and  punish- 
able by  the  Court  for  a  contempt;  and  the 
Court  will  hear  affidavits  against  the  truth  of 
the  return,  and  if  not  satisfied  with  it  restore 
the  party  to  his  liberty.  Therefore,  if  to  a 
Habeas  Corpus  villenage  was  returned  as  the 
cause  of  detainer,  the  person  for  whom  the  writ 
was  sued  at  the  utmost  could  only  have  ob- 
tained his  Hbertv  for  the  time,  and  could  not 
have  had  a  regular  and  final  trial  of  the  ques- 
tion. But  in  the  Homine  Replegiando  it  was 
otherwise ;  for  if  villenage  was  returned,  an 
Alias  issued  directing  the  sheriff  to  replevy  the 
party  on  his  giving  security  to  answer  the 
claim  of  villenage  afterwards,  and  the  plaintiff 
might  declare  ror  false  imprisonment  and  lay 
damages,  and  on  the  defendant's  pleading  the 
villenage  had  the  same  opportunity  of  oon,test- 
ing  it,  as  when  impleaded  by  the  lord  in  a 
Native  Habendo.  See  Fitzh.  N.  Br.  66.  F. 
et  Lib.  Intrat  176,  a.  177,  b. 

8.  If  the  lord  sued  out  a  Native  Habendo, 
and  the  villenage  was  denied,  in  which  case 
tlie  sheriff  could  not  seize  the  villein,  the  lord 
was  then  to  enter  his  plaint  in  the  county 
court ;  and  as  the  sheriff  was  not  allowed  to 
try  the  question  of  villenage  in  his  court,  the 
lord  could  not  have  any  benefit  from  the  writ, 
without  removing  the  cause  by  the  writ  of 
Pone  into  the  King's- bench  or  Cfomroon  Pleas. 
FFor  the  count,  pleading  and  judgment  in  the 
Native  Habendo  after  the  removal,  see  Rast. 
Entr.  436, 437.]  It  is  to  be  observed,  that  the 
lord's  right  of  seizure  continued  notwithstand- 
ing hia  having  sued  out  a  Native  Habendo, 
unless  the  villein  brought  a  Libertate  Probanda. 
This  writ,  which  did  not  lie  except  upon  a 
Native  Habendo  previously  sued  out,  was  for 
removal  of  the  lord's  plaint  in  the  Native  Ha- 
bendo  for  trial  before  the  justices  in  eyre  or 
those  of  the  King's  bench,  and  also  for  pro- 
tecting the  villein  from  seizure  in  the  mean 
time.  This  latter  effect  seems  to  have  been 
the  chief  reason  for  suing  out  the  Libertate 
Probanda;  and  therefore  alter  the  35th  of 
£dw.  3,  Stat.  5,  c.  18,  which  altered  the  com- 
mon law,  and  gives  a  power  of  seizure  to  the 
lord,  notwithstanding  the  pendency  of  a  Liber- 
tate Probanda,  that  writ  probably  fell  much 
into  disuse,  though  subsequent  cases,  in  which 
it  was  brought,  are  to  be  found  in  the  year- 
books. See  Fitzh.  Nat.  77,  to  79,  and  1 1  Hen. 
<4  49. 
'(m)  Co.  Lilt.  139. 
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Probanda  (fi).  The  lord  could  «ot  prosecute  for 
more  than  two  villeins  in  one  Native  Habendo ; 
but  any  number  of  villeins  of  the  same  blood 
might  join  in  one  Libertate  Probanda  (o).  Ma- 
numissions were  inferred  from  the  slightest 
circumstances  of  mistake  or  negligence  in  the 
lord,  from  every  act  or  omission  which  legal' 
refineiJDent  could  strain  into  an  acknowledg- 
ment of  the  villein's  liberty.  If  the  lord  vested 
the  ownership  of  lands  in  the  villein,  received 
homage  from  him,  or  gave  a  bond  to  him,  ha 
was  enfranchised.  Suffering  the  villein  to  be 
on  a  jury,  to  enter  into  religion  and  be  pro* ' 
fessed,  or  to  stay  a  year  and  a  day  in  ancient 
demesne.withootclaim,  were  enfranchisemeota. 
Brinsing  ordinary  actions  against  him,  joining 
with  him  in  actions,  answering  to  his  actions 
without  protestation  of  villenage,  imparling  in 
them  or  assenting  to  his  imparlance,  or  suffer- 
ing him  to  be  vouched  without  counter- pleading 
the  voucher,  were  also  enfranchisements 
by  implication  of  law  (p).  Most  of  the  cod- 
structive  manumissions  I  have  mentioned  were 
the  received  law,  even  in  the  rdgn  of  the  first 
Edward  (9).  I  have  been  the  more  particular 
in  enumerating  these  instances  of  extraordinary 
favour  to  liberty;  because  the  anxiety  of  our 
ancestors  to  emancipate  the  ancient  villeins,  so 
well  accounts  for  the  establishment  of  any  rules 
of  law  calculated  to  obstruct  the  introduction  of 
a  new  stock.  It  was  natural,  that  the  same 
opinions,  which  influenced  to  discountenance 
the  former,  should  lead  lo  the  prevention  of 
the  latter. 

I  shall  not  attempt  to  follow  vil- 
lenage in  the  several  stages  of  its    JJ^plS?* 
decline ;  it  being  sufficient  here  to 
mention  the  time  of  its  extinction,  which,  an 
all  agree,  happened  about  the  latter  end  of 
Elizabeth's  reign  or  soon  af\er  the  accessfon  of 
James  (r).    One  of  the  last  instances,  in  whicb 
villenage  was  insisted  upon,  was  Crouch's  cane 
reported  in  Dyer  and  other  books  (s).    An  en-' 
try  having  been  made  by  one  Butler  on  souse 
lands  purchased  by  Crouch,  the  question  wan, 
whether  be  was  Butler's  villein  regardant  ^ 
and  on  two  special  verdicts,  the  one  in  ejects 
ment  Mich.  9th  and  ioth  Eliz.  and  the  other 
in  assize  Easter  11th  Eliz.  the  claim  of  vil- 
lenage was  disallowed,  one  of  the  reasons  given 
for  the  judgment  in  both  being  the  want  6f 
seizing  of  the  villein's  person  within  60  {^1) 
years,  which  is  the  lime  limited  by  the  32d  of 
Hen.  8,  chap.  2,  in  all  cases  of  hereditaments 

(n)  Co.  Litt.  139. 

(0)  Fitzh.  Nat.  Br.  78,  CD. 

(p)  See  Litt.  sect.  203  to  309,  and  2  Itov 
Abr.  735, 736,  and  737. 

(q)  See  Britt.  cap.  31,  and  Mirr.  cap.  l^, 
sect.  38. 

(r)  See  sir  Thomas  Smith's  Commonwealtb^ 
b.  3,  c.  10,  and  Barringt.  Observ.  on  Ant.  8ta:t^ 
2d  e^r  p.  333. 

(s)  See.Dy.  266,  pi.  11,  and  383,  pi.  3^. 

(t)  Actonl.  Bro.  Rekd.    on   the  Stat^ 
Limitat.  33  H^.  B,  page  17. 
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(ti).    TbbitgeoiBnklly 

aid  to  kite  been  the  lait  ease  of  Tiilena^ ; 

te  toe  we  Ibar  rabseqaeat  cata9  ia  |iriDt. 

te  vtt  in  Hilary   18th  of  Etizabeth  (v) ; 

mAet  was  a  JMi^meot  in  Baster  1st  <^ 
Jaan  (x) ;  the  tbtnl«  whiefa  wat  never  deter- 
niririy  happened  in  Trinity  8ih  of  James  (y) ; 
aadtbe  fourth  was  eo  late  aa  Hilary  15th  of 
jHaes  (i).  From  the  15th  of  James  the  Ist, 
loa;  BMfe  than  160  years  ago,  the  claim  of 
nUnage  has  not  been  heard  of  in  oor  courts 
sfjortioe  ;  and  nothing  can  he  more  notorious, 
Una  that  the  rmoe  of  persons,  who  were  once 
the  obiects  of  it,  was  about  that  time  com- 
phtdy  wnni  out  by  the  continual  and  united 
speration  of  deatba  and  manumissions. 

Bat  though  ▼illenage  itself  is  obsolete,  yet 
ftftnaatdy  those  toIm,  by  which  the  claim  of 
itwiSTegiilatefl,  are  not  yet  buried  in  oblivion. 
These  the  industry  of  our  ancestors  has  tranf- 
niited ;  nor  let  us  their  posterity  despise  the 
lercfead  lefmcy.  By  a  siranffe  progress  of 
fasmaa  affiiirs,  the  memory  of  fiavery  expired 
fnmishea  one  of  the  chief  obstacles  to  the 
of  sISTery  attempted  to  be  revived ; 
and  the  ▼enerable  reliques  of  the  learning  re- 
htive  to  rillenage,  so  long  consigned  to  gratify 
the  inveati^ting  curiosity  of  the  antiquary,  or 
used  as  a  splendid  appendage  to  the  orna- 
Bsats  of  the  scholar,  must  now  be  drawn  forth 
fmn  their  taithfol  repositories  for  a  more  noble 
purpoae ;  to  inform  and  guide  the  sober  judg- 
ment of  this  Court,  and  as  1  trust  to  preserve 
thb  comitry  fton  the  miseries  of  domestic  sla- 

UttletOB  (a)  says,  every  villein 
is  either  a  villein  bv  title  of  pre- 
scription, to  wit  that  no  and  his  an- 
cestors have  been  villeins  time  out 
ef  ncsanry,  or  he  is  a  villein  by  his  own  con- 
Ihssion  ia  n  court  of  record.  And  in  another 
plaee  (^),  his  description  of  a  villein  regardant 
sad  of  a  villein  in  gross  shews,  that  title  can- 
not he  made  to  either  without  prescription  or 
csnfeaaiou.  Time  whereof  no  memory  runs 
i»  the  oontrary,  is  an  inseparable  incident  to 
every  prescription  (c) ;  and  therefore,  according 
to  litdeton's  account  of  villenage,  the  lora 
must  prove  the  slavery  ancient  and  immemo- 
vnl ;  or  the  villein  must  solemnly  confess  k  to 
be  so  in  a  court  of  justice.  A  still  earlier 
lays  down  the  rule  in  terms  equally 
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(u)  Belbre  this  statute  of  Hen.  the  8tb,  the 
me  of  limitation  seems  to  have  been  the  coro- 
nation of  Hen.  3,  as  appears  by  the  form  of  the 
Hativo  Habendo  ;  though  in  other  writs  of  ricflit 
the  fimitaiibn  by  31  £.  1,  c.  30,  was  from  the 
csmsaencxment  of  the  reign  of  Rich,  the  Ist. 

(m)  SeeCo.£ntr.40a,  b. 

(^J  Yelv.  «. 

(y)  This  case  is  only  to  be  found  in 
Bn^faes*s  Abridgment,  tit.  Viilenage,  pi.  23. 

(M)  Noy,  «r. 

fs)  Sect.  175. 

(k)  Sect.  181,  18S,  k  18i. 

(e)  UfL  weet.  iri>. 


stnNig.  No  one,  says  Britton  (d),  can  be  a  villein 
except  of  ancient  natirity,  or  by  acknowledg- 
ment. All  the  proceedings  in  cases  of  villenage,  ^ 
when  contested,  conform  to  this  idea  of  remote 
antiquity  in  the  slavery,  and  are  quite  irrecon- 
cileaUe  with  one  of  modern  cpromencemeot. 

1.  The  villein  in  all  such  snits  (e)  between 
htm  and  his  lord  was  stiled  nattvut  as  well  as 
villanut;  our  ancient  (/)  writers  describe  a 
female  slave  by  no  other  name  tban  that  of 
neif ;  and  the  technical  name  of  the  only  writ 
in  the  law  for  the  recovery  of  a  villein  is  equal- 
ly remarkable,  being  always  called  the  Nativo 
Habendo,  or  writ  of  neift^.  .Tbis  peculiarity 
of  denomination,  which  implies  that  villenage 
is  a  slavery  by  birth,  might  perhaps  of  itself  be 
deemed  too  slight  a  foundation  for  any  soKd 
argument ;  but  when  combined  with  other  cir-  * 
cnmstances  more  decisive,  surely  it  is  not 
without  very  considerable  force.. 

8.  In  pleading  villenage  where  it  bad  not 
been  confessed  on  some  former  occasion,  the 
lord  always  founded  his  title  on  prescription.  > 
Oor  year  books,  and  books  of  entries,  are  full 
of  the  forms  used  in  pleading  a  title  to  villeins 
regardant.  In  the  Homioe  Replegiando,  and 
other  actions  where  the  plea  of  villenage  was 
for  the  purpose  of  shewing  the  plainti^s  dis- 
ability to  sue,  if  the  villein  was  regardant,  the 
defendant  alledged,  that  he  was  seized  of  such 
a  manor,  and  that  the  plaintiff  and  his  ancestors 
had  been  villeins  belonging  to  the  manor  time 
ont  of  mind,  and  that  tbe  defendant  and  his 
ancestors  and  all  those  whose  estate  he  had  in 
the  manor,  bad  been  seized  of  the  plaintiff  and 
all  his  ancestors  as  of  villeins  belonging  to  it  (g). 
In  the  Nativo  Habendo  the  form  of  making 
title  to  a  villein  regardant  was  in  substance  the 
same  (h).  In  faet,  regardancy  necessarily  im- 
plies prescription,  being  where  one  and  his  an- 
cestors have  l>een  annexed  to  a  manor  time  out 
of  tbe  memory  of  man  (t).  As  to  villeins  in  gross, 
tbf  cases  relative  to  them  are  very  few ;  and  I 
am  inclined  to  think,  that  there  never  was  any 
great  number  of  them  in  England.  Tbe  au- 
thor of  the  Mirroir  (k),  who  wrote  in  the  reign 
of  Edward  the  8d,  only  mentions  villeins  regard- 
ant :  and  sir  Thomas  Smith,  who  was  secra- 
tary  of  state  in  the  reign  of  EdwanI  tbe  etb, 
says,  that  in  his  time  he  never  knew  a  villein 
iu  gross  throughout  the  realm  (/).    However, 

(d)  *  Nul  ne  poit  estre  villeyn  forsque  de 
*  anncienne  nativite  ou  par  recognizance.' 
Britt.  Wing.  ed.  cap.  31,  p.  78. 

^e)  8ee  tbe  form  of  the  writs  of  Nativo  Ha- 
bendo and  Libertate  Probanda,  and  also  of  the 
Alias  Homine  Replegiando,  vibere  on  tbe  first 
writ  tbe  sheriff  returns  the  claim  of  villenage* 

(f)  Brit.  cap.  31  &  Litt.  sect.  186. 

(g}  See  Kast.  Eotr.  tit.  Homioe  Rep1e« 
giancfo,  i373,  &  Lib.  Inlrat.  56. 

(h)  See  the  form  in  Lib.  Intrat.  Of,  &  Raat. 
Botr.  401. 

(i)  This  is  agreeable  to  what  Littleton  says 
in  sect.  183.  (k)  Mirr.  c.  S,  §  38. 

(I)  Smith's  Commonvealthi  b.  3,  c.  10. 
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after  a  long  searok,  I  do  £md  pUcei  in  the  year* 
bookfl,  where  the  form  of  alledgingf  ?illeiiage  io 
^roBi  is  expressed,  not  in  full  terms*  bat  in  a 
general  wa^ ;  apd  in  all  the  cases  I  have  yet 
seen,  the  viHeoage  is  alledged  in  tlie  ancestora 
ei'the  person  against  whom  it  was  pleaded  (m), 
and  ID  one  of  them  the  words  *  tmie  beyoad 
memory'  (n)  are  added.  Bat  ifprecedeots  had 
been  Wanting,  the  authority  of  Littleton,  ac- 
oording  to  whom  the  title  to  rillensge  of  each 
kind,  unless  it  has  been  confessed  must  be  by 
prescription,  would  not  have  left  the  least  room 
for  supposing  the  pleading  of  a  prescription 
less  necessary  on  the  claim  of  fillems  in  gross 
than  of  those  regardant. 

S.  The  kind  of  evidence,  which  the  law  re- 
quired to  prove  viUenage,  and  allowed  in  dis- 
proof of  it,  is  only  applicable  to  a  slavery  in 
olood  and  family,  one  uninterruptedly  trans- 
mitted through  a  long  line  of  anpestore  to  the 
Iiersoa  against  whom  it  was  alleged.  On  the 
ord's  part,  it  was  necessary  that  he  should 
prove  the  slavery  against  his  villein  by  other 
Tilleins  of  the  same  blood  (o),  such  as  were 
desceniled  from  the  same  common  male  stock, 
and  would  acknowledge  themselves  villeins  to 
tbe^ord  ( p  ),  ov  those  from  whom  he  derived 

(m)  See  1  E.  S,  4.-5  £.  9,  15^7  £.  3, 
242,  &  11  £.  2, 344.  In  13  £.  4, 2,  b.  pi.  4,  & 
d  b.  pL  1 1,  there  is  a  case  in  which  villena^e  in 
gross  is  pleaded,  where  one  became  a  villem  in 

gross  by  severance  from  the  manor  to  which  he 
ad  been  regardant.  This  being  the  only  case 
of  the  kind  I  have  met  with,  I  will  state  so 
much  of  it  from  the  year-book  es  is  necessary 
to  shew  the  manner  of  pleading.  In  trespass 
the  defendant  pleads,  that  a  manor,  to  which 
the  plaintiff's  lather  was  a  villein  regardant, 
was  given  to  en  ancestor  of  the  defendant  in 
tail;  and  that  the  manor  descended^ to  Cecil 
and  Catharine ;  and  that  on  partition  between 
them^  the  villein  with  some  lands  was  allotted 
to  Cecil,  and  the  manor  to  Catharine  ;  and  then 
the  defendant  conveyed  the  villein  ffom  Cedl 
to  himself  aa  heir. 

(n)  HE.  2,  344. 

(o)  See  Bra.  Ahr.  ¥Ulenage,  66  Reg.  Br. 
67,  a.  Old  Nat.  Br.  43,  b.  FitsE.  Ahr.  Yille* 
nage,  38,  39.  A  bastard  was  not  receivable  to 
prove  vikcna^e,  13  £.  1.  It.  North.  Fitzh. 
Abr.  36, 6c  Bntt  Wing.  edit.  82,  a. 

(p)  In  Fitsherbert's  Nutura  Brevium,  79. 
B.  It  is  said,  tJ^at  the  witnesses  must  acknow- 
led(^  themselves  villeins  to  the  pUintiff  in  the 
Native  Habendo ;  and  there  are  many  autho- 
rities which  favour  the  opinion.  See  Glanv. 
lib.  5,  c.  4.  Britt.  Wing.  ed.  81,  a.  19  Hen.  6, 
32,  b.  Old  Tenures,  chap.  Yillenage;  and 
the  form  in  which  the  confession  of  vtllenage 
bv  the  plaintiff's  witnesses  is  recorded,  in  Rest. 
£ntr.  tie.  Nativo  Habendo,  401,  a.  However, 
it  most  be  confessed,  that  in  Ktzherbert  ibe 
opinion  is  delivered  with  a  qumre;  and  it  is  so 
irreconcilaUe  with  the  lonFs  right  of  granting 
villeins,  as  it  is  sUlsd  by  Littfeton,  eect.  181, 
that  I  iritl  net  insist  upon  it  here* 


his  title;  and  at  least  two  witnewce  (f )  of  this 
description  were   requisite  for  the   purpose. 

(q)  Fitah.  Nat  Br.  78^  H.  ^  Fitah.  Abr. 
Villenage,  36  &  37.— Also  Britton  says,  *  un 

*  masle  sauns  plusurs  nest  mie  receivable.* 
Britt.  Wingate's  cd.  p.  82.  It  is  remarkable 
that  females,  whether  sole  or  married,  were  not 
receivable  to  prove  villenage  against  men* 

*  Saonk  de  un  home  ne  unit  ne  doit  estre  trie 

*  par  femmes.'  Britt.  Wing.  ed.  p.  82.  The 
reason  assigned  is  more  antient  then  polite.  It 
is  said  to  be  *  pur  lour  firaylte,'  and  also  be- 
cause a  man  '  est  pluis  digne  person  que  uq« 
«feme'  13  £.  1.  Fitsh.  Abr.  rUlenage,  37.* 

*  *^  Antiently  in  Scotland  the  testimony  of 
women  was  not  admitted  in  any  case.  *  Ane 
'  woman  may  not  pass  upon  assize  or  be  wiinesSy, 

*  nather  in  ony  instrument  or  contract,  nor  zii 

*  for  preivin^  of  ane  persoun's  sge.    Neverthe* 

*  less  gif  thair  he  ony  contraverser  tuiching  the 
'  age  of  ony  persoun,  the  mother  or  the  nurice 
<  may  be  ressavitas  witnessis  for  preiving  tbsir- 
« of.' "    Balfour's  Practicks,  p.  378. 

<«  By  our  constant  usage,  women  are  not 
admitted  as  instrumentary  witnesses,  and  aa 
universal  custom  is  law,  so  I  doubt  not  but  it 
will  be  a  nullity  in  any  writing  that  is  attested 
by  witnesses,  who  are  both  or  even  one  of  them 
women.  And  though  the  act  1681,  mentions  a 
subscribing  witness  with  the  masculine  particle 
(he),  yet  that  without  the  subseouent  usage  is 
not  exclusive  of  women."  Bankton's  Inst.  b. 
1,  tit.  1,  sect.  7. 

"  Of  old,  women  were  rejected  in  most  cases, 
but  they  are  for  most  part  admitted,  unless 
where  the  parties  ought  to  have  called  wit- 
nesses, for  tnen  they  have  themselves  to  bhime 
that  did  not  make  use  of  others  ;  and  thereforo 
women  are  altogether  incompetent  witnesses  tp 
deeds  of  parties,  testaments,  or  instruments  Qf 
notaries."    Bankton,  book  4,  tit.  33,  s.  20. 

So  Stair  (book  4,  tit.  43,  s.  9,)  says,  that  in 
civil  cases  women  are  not  to  be  sdmitted  aa 
witnesses,  except  necessary. 

Sir  George  nfackenzie  (Probation  by  Wit* 
nesses)  says, "  Women  regulariter  are  not  wit* 
nesses,  neither  in  civil  or  criminal  cases  with  us, 
nor  should  they  make  as  much  faith  with  us,  t« 
criminalibui.  The  reason  why  women  are  ex- 
cluded irom  witnessing,  must  be  either  that 
they  are  subject  to  too  much  compassKMi,  and 
so  ought  not  Io  be  more  received  in  crupinai 
cases,  than  in  any  civil  cases ;  or  else  tbe  law 
was^  unwilling  to  trouble  them,  and  thought 
it  might  learn  them  too  much  confidence,  and 
make  them  aubject  to  too  much  familiari^ 
with  men,  and  strangers,  if  they  were  neoean* 
tated  to  vsgue  up  and  down  at  all  courts,  upon 
all  occarions."  See  his  Criminals,  title  26,  a.  4. 

Erskiae  (bosk  4,  tit.  2,  sect.  22,)  instruoU 
us,  that  women  were  rather  exempted  tlian  de« 
barred  from  giving  testimony. 

Of  the  progress  of  the  relaxatioQ  of  this  mk 
I  know  not  of  any  circumstantial  history. 

Mr*  Hume  (Comm.  chap.  13,)  end  Air.  Bor- 
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19tj,  •strict  WB  the  law  id  filis  respect,  that 

ii  ilie  Nitivo  B«beDdo  the  defcndant  was  not 

«l^  to  plemd  to  the  dams  of  Tillensfe,  qd- 

faidb  kntl  at  lh«  time  of  dedaring  on  bis 

lie  kovgfat  his  witnesses  with  him  into  o«Hirt, 

ad  lliey  adniowledged  themselves  'villeins, 

mi  fwwe  to  their  coosanguinitT  with  thte  de- 

Mtftl  fr) ;  and  if  the  plaintHf  failed  in  nd- 

iBdo^sudi  previotis  evidence,  the  judgment 

if  tbeeoixrt  was,  that  the  defendant  sbonld  be 

free  fer  ever,  and  the  plaintiff  was  amerced  for 

hit  hUst  cfaioi  (s).      In  other  aetions  the  pro- 

^iicmq  of  soit  or  witnesses  bjr  the  plaintiff, 

ormoBslj  to  the  defendant's  pfeading,  fell  into 

MM  ione  time  in  the  reign  of  Edward  the 

third;  sad  erer  since,  the  entry  of  each  pro- 

iutam  on  the  rolls  of  the  coort  has  been  mere 

fprm,  beings  always  with  an  &c.  and  withont 

asminglhe  witnesses.    But  in  the  Native  Na- 

fcndo  the  actoal  prodnetion  of  the  aoit,  and 

abo  the  txanahiation  of  them,  onless  the  defen- 

dMit  reittsed  (Q  itin  court,  eontinoed  to  be  In- 

diqiesnble  eren  down  to  the  time  trhen  v3- 

Jnnge  (a)  expired. — Such  wss  the  sort  of  tes- 

tiBSBj,  vy  which  only  the  lord  could  support 

ifae  title  of  sIsTery  ;  nor  were  the  menus  or  de- 

fesee  OB  the  part  of  the  riHein  less  remarkable. 

If  beteuld  prove  that  the  shivery  was  not  hi 

hii  blood  andikmny,  heintitled  himself  to  11- 

boty.     The  author  of  the  Mhroir  (w)  exi 

prassly  SBVs,  that  proof  of  a  free  stock  was  an 

cftctaial  deface  against  the  claim  of  villenage ; 

and  cveo  in  the  time  of  Henry  the  second  the 

law  of  Bngland  was  In  this  respect  the  same, 

as  appeara  by  the  words  of  Olanvitte.    In  his 

chapter  of  the  trial  (j)of  liberty,  he  says,  that 

(r)  Fitz.  Nat.  Br.  78,  H.  Frtsh.  Abr.  Yille- 
nage,  M  Lib.  Intrat  97.  Rast.  Bntr.  401. 
12%.  Br.  «7. 

{g)  In  Fitzh.  Abr.  Yillenage,  58,  there  is  an 
molanee  of  such  a  judgn^eht,  merely  for  the 
phntiira  failure  in  the  production  of  his  wit- 
nesaes  at  the  time  of  declaring  on  his  title. 

(t)  See  19  H.  6,  S9  b.  a  case  iu  wb%h  the 
iefaadnnt  releases  the  examination  of  the  sbit. 

(u)  The  hst  entry  in  print  of  the  proceed- 
IKS  ID  a  Native  Habendo  contains  the  names 
ordie  seda  or  suit  produced,  and  their  acknow- 
iedgment  of  villeuage  on  oath.  See  the  case 
•f  iemey  against  Finch,  Hill.  18  Eliz.  C.  B. 
Co.  Entr.  406,  b.  (w)  Mirr.  c.  8,  §  S8. 

(x)  Glanv.  lib.  5,  c.  4. 

nelt  flVeatise  on  rar.  branch,  of  the  Crim.  Law 
ef  Scotland,  chap.  17,)  have  cited  several  cases, 
and  quoted  other  authorities,  from  which  it 
appears  that  the  rule  was  reco^ized  to  so  late 
a  period  as  the  beginning  of  the  18tb  century. 
h  m  now  abrogated  (bow  or  when  I  have  not 
seen  distinctly  stated)  <*  except"  says  Mr.  Bur* 
aett,  "  ID  the  case  of  iostrumentary  witnesses, 
»bm  women  'are  in  practice  still  excluded. 
1  know  of  no  case,  however,  where  this  point 
was  ever  argued,  or  received  a  decision :  and  it 
h  doubcfal  whether  such  an  objection  would 
>a»  be  sustained." 


the  person  dataoing  it  shall  produce  *  ptores  de 
proximis  et  consaogoiaeis  de  eedem  stipke 
nude  ipse  exierat  ezeuntea ;  per  quorum  liber- 
tates,  si  fiierint  in  ourili  recogntlv  et  probata, 
Mberabitur  4  jugo  servitotis  qui  ad  libertatem 
procbmatur.'  Bat  the  speeial  defences  whidh 
the  hiw  peiwkted  agaiast  villenage  are  stil 
more  observable;  and  prove  k  beyond  a  coa- 
tradiction  to  be  what  the  author  of  the  Miirsir 
emphatically  stiles  it  (y)>  a  sbvery  of  so  great 
an  antM|oity  that  no  free  stock  can  be  feuod  hy 
human  remembrance.  Whenever  the  lord 
sued  to  recover  a  ▼illein  by  a  Native  Habendo, 
or  alledged  villeaage  in  either  actieiis  as  a  dis- 
ability to  aue^  the  person  claimed  as  a  villein 
might  either  plead  generally  that  hsvras  af 
free  condition,  and  on  the  trial  of  tiiis  general 
issue  avail  himself  of  every  kind  9i  defenoe 
which  the  bar  permits  agahist  villenage ;  er 
he  might  plead  specially  any  single  net  ar 
thing,  which  if  true  was  of  itself  a  legal  bar  to 
the  t^im  of  Tillenage,  and  in  that  case  the 
lord  was  compeliable  to  answer  the  speeial 
matter.  Of  tfai^  special  kind  were  the  pleas  of 
bastardy  and  advealif.  The  foraser  was  an  al- 
legation by  the  suppeaed  villein  that  either  him- 
self or  his  father,  gvand-ftther  or  other  male 
ancestor,  ivasbom 'Out  of  matrimony;  and  this 
plea,  however  rsmolethe  ancestor  in  whom 
the  bastardyr  waa  alleged,  was  peremptory  ta 
the  lord ;  that  la,  if  true  it  destroyed  the  claim 
af  villeoage,  and  tberefoie  the  lord  eould  only 
support  bis  title  by  denyingthe  fact  of  baatardy. 
This  appears  to  have  been  the  hiw  from  a  great 
variety  of  the  most  ancient  antboritias.  The 
first  cif  them  is  a  detennined  ease  so  early  as 
the  iSOi  af  Edward  the  second  (s),  and  in  all 
the  subsequent  cases  {a)  the  doctnne  is  reeeived 
Ibr  law  without  once  oeiag  drawn  into  ques- 
tion. In  one  of  them  (t)  the  reason  wbv  bas- 
tardy is  a  good  plea  in  a  bar  against  viifeuMe 
is  expressed  in  ti  very  peculiar  manner ;  Mr 
the  words  of  the  book  ate,  **  when  one  olaims 
any  roan  as  his  Tillew,  it  shall  be  intended  al- 
ways that  he  is  his  villein  by  reason  of  stock, 
and  this  is  the  reason  that  there  shall  be  an  an- 
swer to  the  speeial  matter  where  he  alleges 
bastardy ;  because  if  bis  ancestor  was  a  ms- 
tard,  be  can  never  be  a  Tillein,  uiriess  by  aub- 


(y^  <  Est  subjection  issuant  de  cy  grand 

'  tiquite,  que  nnl  franke  ceppe  purra  estre  trove 
*  per  humaae  remembrance.'  filirr.  c.  £, 
§28. 

(z)  13  E.  2,408. 

(a)  Hill.  19  £.  8.  Fitzh.  Abr.  Yillenage, 
82.-39  E.  3,  36.-43  £.  8,  4.— 19  Hen.  6, 
11  &  12.— 19  Hen.  6,  17.— Old  Tenures, 
chap.  ViUenage.-^Co.  Litt.  123,  a.  In  the 
case  19  H.  6,  17,  there  is  something  en  the 
trial  of  bastardy  in  cases  of  Tillenage,  explain- 
ing when  it  shall  be  tried  by  the  bbhopHi  certi- 
ficate and  when  by  a  jury.  See  on  the  saara 
subject  Fitzh.  Abr.  Villenage,  32,  &  Lib.  Intrat. 
85,  a.  which  latter  book  coAtains  the  reoord  of 
a  case  where  the  trial  was  by  the  bishop. 

(b)  48E.3,4. 
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•eqnent  acknowledgment  in  a  ooort  of  record.** 
The  force  of  tliis  reason  will  appear  fully  on 
recollection,  that  the  law  of  England  always 
derives  the  condition  of  the  issue  from  that  of 
the  father,  and  that  the  father  of  a  bastard 
bein^  in  law  uncertain  (c),  it  was  therefore  im- 
possible to  prove  a  bastard  a  slave  by  descent. 
In  respect  to  the  plea  of  advedlif,  there  is  some 
little  confusion  in  the  explanation,  our  year- 
books give  us,  of  the  persons  to  whom  the  de- 
•cription  of  adventif  is  applicable;  but  the  form 
of  the  plea  will  best  shew  the  precise  meaning 
of  it.    It  alledged  (d),  that  either  the  |ierson 
himself  lyho  wss  claimed  as  a  villein  regardant 
to  a  manor,  or  one  of  bis  ancestors,  was  born  in 
a   coooty  different  from  that  in  which  the 
manor  was,  and  so  was  free,  which  was  held 
to  be  a  necessary  conclusion  to  the  plea.    This 
in  general  was  the  form  of  the  plea,  but  some- 
times it  was  more  particular,  as  in  the  follow- 
ing case  (e).    In  trespass,  the  defendant  pleads 
that  the  plaintiff  is  his  villein  regardant  to  his 
■laoor  of  Dale ;  the  plaintiff  replies,  that  his 
great"grandfather  was  born  in  C,  in  the  county 
of  N,  and  from  thence  went  into  the  county  of 
8,  and  took  lands  held  in  bondage  within  the 
manor  to  which  the  plaintiff  is  supposed  to  be 
m  villein  regardant,  and  so  after  time  of  me- 
mory his  great-grandfiither  was  adventif.    It  is 
plain  from  tliis  case,  that  the  plea  of  adventif 
was  calculated  to  destroy  the  claim  to  Tillenage 
regardant,  bv  shewing  that  the  oonnection  of 
the  supposed  villein  and  his  ancestors  with  the 
manor  to  whRh  they  were  supposed  to  be  re- 
gardant, had  betfun  within  time  of  memory'; 
and  as  holding  lands  by  villein-services  was 
anciently  deemed  a  mark  (/),  though  not  a 
certain  one,  of  personal  bondage,  I  conjecture 
that  this  special  matter  was  never  pleaded,  ex- 
cept to  distinguish  the  mere  tenant  by  villein 
iervioes  from  the  villein  in  blood  as  well  as 
tenure.    But  whatever  might  be  the  cases 
proper  for  the  plea  of  adventif,  it  is  one  other 
incontrovertible  proof,  in  addition  to  the  proofs 
already  mentioned,   that   no  slavery  having 
bad  commencement  within  time  of  memory 
was  lawful  in  England ;  and  that  if  one  an- 
cestor could  be  round  whose  blood  was  un- 
tarnished with  the  stain  of  slavery,  the  title 
of  villenage  was  no  longer  capable  of  being 
■vstained. 

(c)  .Co.  litt.  123,  a. 

(if)  13  £.  1.  It.  North.  Fitz.  Abr.  Yille- 
nage  36.  19  E.  3.  Fita.  Abr.  Tillenage  32.  33 
£.  3.  Fitz.  Abr.  Yisne  2.^39  E.  3,  36.— 
41  £.  3.  Fitz.  Abr.  Villenage  7.-^43  £.  3,  31. 
—50  E.  3.  Fitz.  Abr.  Villenage,  24.— 19  H.  6, 
11.— 19  H  6, 17. 

(e)  31  E.  3.  Fitz.  Abr.  Visne  1. 

(f)  Fitzberbert  says,  **  if  a  man  dwells  on 
lands  which  have  been  held  in  villenage  time 
out  of  mind,  he  shall  be  a  villein,  an«l  it  is  a 
^(ood  prescription ;  and  against  this  prescription 
It  is  a  good  plea  to  say  that  his  fsther  or  grand- 
father was  adventif/'  &c.  Fitz.  Abr.  VUJe- 
Bage  24. 
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6ttch  were  the  strikiog  pecnlia*    hq,  ^ ),  ^^ 
rities  in  the  manner  of  making  title    ^  rnJa  or 
to  a  Tillein,  and  of  contesting  the    in^^Sm  • 
question  of  liberty ;  and  it  is  scarce    Snetr?*  **^ 
.possible  to  attend  to  the  enumera-  * 
tion  of  them,  without  anticipating  roe  in  the 
inferenoea  1  bare  to  make.— The  law  of  Eng- 
land onljf  knows  slavery  by  birth  ;  it  requires 
prescription  in  making  title  to  a  slave;  ii  re- 
ceives on  the  lord's  paK  no  testimony  except 
such  as  proves  the  slavery  to  have  been  always 
in  the  blood  and  lamihr,  on  the  rillein's  part 
every  testimony  which  proves  the  slavery  lo 
have  been  once  not  of  bis  bkMMi  and  family ; 
it  allows  nothmg  to' sustain  the  slavery  except 
what  shews  its  commencement  beyond  the  time 
of  memory,  every  thing  to  defeat  theslafery 
which  evinces  its  commencement  within  the 
time  of  memory.    0ut  in  our  American  colo- 
nies and  other  conntriea  slaveay  may  be  by 
i^ptivity  or  contract  as  well  as  by  birth ;  no 
prescription  is  requisite;   nor  is  it  necessarjr 
that  slavery  should  be  in  the  blood  and  family, 
and  immemorial.    Therefore  the  law  of  Eng- 
land is  not  applicable  to  the  alavery  of  our 
American  colonies,  or  of  other  countries. — If 
the  law  of  England  would  permit  the  intro- 
duction of  a  slavery  commencing  out  of  Eng- 
land, the  rules  it  prescribes  for  trying  the  title 
to  a  slave  would  be  applicable  to  such  a  slavety  ; 
bat  they  are  not  so ;  and  from  thence  it  is  evi- 
dent that  the  introduction  of  such  a  slavery  is 
not  permitted  by  the  law  of  Enghind. — ^The 
law  of  England  then  excludes  every  slavery 
not  commencing  in  England,  every  slavery 
though  commencing  there  not  being  antient 
and  immemorial.    Villenage  is  the  only  slavery 
which  can  possibly  answer  to  sncn  a  de- 
scription, and  that  has  long  expired  by  the 
deaths  and  emancipations  of  all  thoae  who 
were  once  the  objects  of  it.     Consequently 
there  isnow  no  slavery  which  can  be  lawful  in 
England,  until  the  legislature  shall  interpose 
its  authority  to  make  it  so. 

This  is  plain,  unadorned,  and  direct  reason- 
ing ;  it  wants  no  aid  from  the  colours  of  art,  or 
the  embellishments  of  language;  it  is  com- 
posed of  necessary  inferences  from  facts  and 
rules  of  law,  which  do  not  admit  of  contradic- 
tion ;  and  I  think,  that  it  must  be  vain  to  at- 
tempt shaking  a  superstructure  raised  on  socli 
solid  foundations. 

As  to  the  other  argumenta  I  have  to  adduce 
ai^aiust  the  revival  of  domestic  slavery,  I  do  con- 
fess tliat  they  are  less  powerful,  being  merely 
presumptive.    But  then  I  must  add,  that  they 
are  strong  and  violent  presumptions ;  such  as 
furnish  more  certain  grounds  of  judicial  decision, 
than  are  to  be  had  in  many  of  the  cases  which 
become  the  subjects  of  legal  controversy.    For 
2dly.   I  infer  that  the  law  of    ^l  Aivwcat 
England  will  not   permit  a  new    ll'lSJSJJ^ 
slavery,  from    the   fact  of  Ihe^    theucior 
never  yet  having  been  any  slavery    h^^^/fm 
but  villenaire,  and  from  the  actoal    \^l  *'?.i;5^ 
extinction  of  that  antient  slavery,    and  from  ite 
If  a  new  slavery  could  have  law-    SL'*^^,.*''' 
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fnttj  MmaMiieed  bere»  or  Uwfully  ha?e  been 
iBtRMfieed  firpBi  •  forcigD  country,  is  there  the 
.  BOit  i«iiiole  probability,  tbal  in  the  course  of 
m  manj  ceDturies  s  new  sla?  ei'y  sboald  nerer 
hu%  arisen  P  If  a  new  race  of  slares  oould 
tere  been  introduced  under  the  denomination 
•f  fiUcMis,  if  a  new  slavery  could  haYO  been 
from  lime  to  time  engrafted  on  the  antieot 
Block,  would  the  laws  of  villensge  ha?e  once 
kcoome  obsolete  for  want  of  objects,  or  would 
■St  a  soooessiTe  supply  of  shives  have  conti- 
nacd  tbeir  operation  to  the  present  times  ?  But 
■stwJThflnnding  the  vast  extent  of  our  coro- 
mereial  ooaoeotions,  the  fact  is  confessedly 
stbeiwisc.  The  autient  slavery  has  once  ex* 
pired  ;  neither  natives  oor  foreij^ners  have  yet 
snoeeeded  in  the  introduction  of  a  new  slavery ; 
and  from  thence  the  strongest  presumption 
ariKs,  that  the  law  of  £oglaiKl  doth  not  permit 
soch  an  iotrodoctioo. 

3dly.  I  insist,  that  the  unlaw- 
fulness of  introduciug  a  new  sla- 
▼ery  into  England,  from  our  Ame- 
rican colonies  or  any  other  coun- 
try, is  dedocible  fi-oiu  the  rules  of 
the  Enf^lish  law  coiiceraing  contracts  of  ser- 
,  The  law  of  Eoglaod  will  not  permit  any 
to  enslave  himself  by  contract.  The  ut- 
which  our  law  allows,  is  a  contract  to 
lor  life ;  and  some  perhaps  may  even 
deobc  the  validity  of  such  a  contract,  there 
being  no  determined  cases  directly  affirming  its 
Jawfalnesn.  In  the  reign  of  Henry  the  4tb  (g), 
there  is  «  case  of  debt,  brought  by  a  servant 
against  the  master's  executors,  on  a  retainer  to 
■ervo  for  term  of  life  in  peace  and  war  for  100 
sbilliogB  m-year  ;  but  it  was  held,  that  debt  did 
Mt  lie  for  want  of  a  speciality ;  which,  as  was 
agreed,  would  not  have  been  necessaiy  in  the 
case  of  a  common  labourer's  salary,  because, 
as  the  ease  is  explained  by  Brooke  in  abridging 
it,  the  latter  is  bound  to  serve  by  statute  (A). 
Tkm  case  is  the  only  one  I  can  find,  in  which 
a  eontmct  to  serve  for  life  is  mentioned ;  and 
even  in  this  case,  there  is  no  judicial  decision 
as  the  force  of  it.  Nor  did  the  nature  of  tlie 
cane  lef  uire  any  opinion  upon  such  a  contract ; 
the  netioo  not  bemg  to  establish  the  contract 
ngninst  the  servant,  but  to  enforce  payment 
against  the  roaster's  executors  for  arrears  of 
ninry  in  respect  of  service  actnally  per- 
Ibraied;  and  therefore  this  case  will  scarce 
bear  any  inference  in  favour  of  a  contract  to 
nsrve  for  life.  Certain  also  it  is,  that  a  service 
§at  life  in  England  is  not  usual,  except  in  the 
caneof  a  military  person ;  whose  service,  though 
m  effect  lor  life,  is  rather  so  by  the  operation 
of  the  yearly  acts  for  regulating  the  army,  and 
Of  the  perpetual  act  for  governing  the  navy, 
than  in  eooseaoence  of  any  expren  agreement. 
Bewever,  I  do  not  mean  absolutely  to  deny 
the  Iswfuloes^  of  agreeing  to  serve  for  life ; 
■or  will  the  inferences  1  shall  draw  from  the 
roles  af  law  eoneeming  servitude  by  contract, 
be  IB  the  leant   afSected  by  adoutting  such 

(g)  9  H.  4, 14.      (h)  Bro.  Abr.  PatU  ^. 
VOL.  XZ. 
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agreements  to  be  hiwftil.  TheIawofEn|r|«id 
may  perhaps  give  effect  to  a  contract  of  ser- 
vice lor  life;  but  that  is  the  nt  pita  ultra  of 
servitu«le  by  contract  in  Eoffland.  It  will  not 
allow  the  servant  to  invest  the  master  with  an 
arbitrary  power  of  correcting,  imprisoning,  (t) 
or  alienating  him ;  it  will  not  pcnrmit  him  to 
renounce  the  capacity  of  acquiring  and  enjoy* 
ing  property,  or  to  transmit  a  contract  of  ser- 
vice to  his  issue  (k).  In  other  words,  it  will  not 
permit  the  servant  to  incorporate  into  his  con- 
tract the  ingredients  of  slavery.  And  why  in 
it  that  the  law  of  England  rejects  a  contract  of 
slavery  f  The  only  reason  to  hie  assi^pned  is, 
that  the  law  of .  England,  acknowledging  only 
the  antient  slavery  which  is  now  expir^,  wul 
not  allow  the  introduction  of  a  new  species^^ 
even  though  founded  on  consent  of  the  party« 
The  aame  reason  operates  with  double  force 
against  a  new  alavery  founded  on  captivity  in 
war,  and  introduced  from  another  country* 
Will  the  law  of  England  condemn  a  new  sla« 
very  commencing  by  consent  of  the  party,  and  at 
the  same  time  approve  of  one  founoed  on  force, 
and  most  probably  on  oppression  also?  Will  th# 
law  of  England  invalidate  a  new  slavery  com- 
mencing in  this  country,  when  the  title  to  the 
slavery  may  be  fmvly  examined ;  and  at  the 
same  time  give  effect  to  a  new  slavery  intro- 
duced from  another  country,  when  disproof  of 
the  slavery  must  generally  be  impossible? 
This  would  be  rejecting  and  receiving  a  neir 
slavery  at  the  same  moment ;  rejecting  slaver/ 
the  least  odious,  receiving  slavery  the  moat 
odious:  and  by  such  an  inconsistency,  the 
wisdom  and  justice  of  the  English  law  would 
be  completely  dishonoured.  Nor  will  this  rsa- 
soning  be  weakened  by  observing  that  our  law 
permitted  villenage,  which  was  a  slaverjr  con- 
fessed to  originate  from  force  and  captivity  in 
war;  because  that  was  a  slavery  coeval  with 
the  first  formation  of  the  English  constitotiont 
and  consequently  had  a  commencement  here 
prior  to  the  establishment  of  those  rules  which 
the  common  Uw  fumishea  against  sUvery  by 
contract. 

Having  thus  explained  the  three    sxmiMtio^ 
great  arguments  which  I  oppose  to    ^  £^  ^b^ee 
the  introduction  of  domestic  sla*    !|f"*^ 
very  from  our  American  colonies,    b^i^tte  . 

■    11  ■   ■■■   ■■!     .  null  4  III  H  I    I    I    I*  ■     ■   ■■  ... 

(i)  Lord  {lobart  says,  **  the  body  of  a  free- 
man cannot  be  made  subject  to  distress  o»r  im- 
prisonment by  contract,  but  only  by  judgr 
ment."  Hob.  61.  I  shall  have  occasion  to 
make  use  of  this  authority  again  in  a  subse- 
quent part  of  this  argument. 

(k)  Mr.  Molloy  thinks^  that  servants  may 
contract  to  serve  for  life ;  bnt  then  he  adds, 
**  but  at  this  day  there  is  no  contract  of  the 
ancestor  can  oblige  his  posterity  to  an  here- 
ditary service ;  nor  can  such  as  accept  those 
servants  exercise  the  ancient  right  or  dominioa 
over  them,  no  not  so  much  as  to  use  an  extra* 
ordinary  rigour,  without  subjecting  themselves 
to  the  Uw7'  Moll,  de  Jar,  Blarit.  Ut  ad.  b.  9, 
c.  1,  s.  7  9  p.  98& 
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Jjj*;JjJ«  <*    ©r  «iy  foretgir  coootry,  il  t»  ttsw 
^^  proper  to  enqaire,  bow  fiir  tie  8ul>- 

jret  rs  hfftetpd  by  the  cases  anil  jinKcml*  dwi^- 
■iom  since  or  jtMf  before  the  estiodioii  of  ril^ 

The  first  c«flp»  on  tlie  inibjeet  Ts  one  nuBtmed 
ki  Mr.  Rttshworth'a  Historical' CoHeetiofl»(i); 
aid  it  is  there  said,  That  in  tiie  Itth  of  Etna- 
Detby  one  i>arCwri^t  broaghi  a  slai^  fvooD 
Aiissia,  and  wouM  scoarge-bim ;  for  which  be 
was  qnestioned ;  and  it  was  resdf  ed,  titat  Eng*- 
hod  was  too  pore  an  air  for  a  sla?e  to  brealhe 
In.  In  ordnr  to  judg^  what  degree*  of  credit  is 
dtie  to  the  representation  of  this  case,  it  wiH  be 
proper  to  state  froiir  whom  Mr.  ^ushworth  re>> 
ports  it.  Fn  1(^37,  there  was  a  proeeedisg  by 
HiforteatfoD  in  the  SlaroChaVnber  against  the 
Ibmous  John  Lilhurfie,  for  printing'  and  ptib- 
Ifshing  a  Kbel ;  and  for  his  contempt  in  refusing 
to  answer  mterrogatoriesi,  he  was  by  order  <S' 
tfie  Court  itnpHsooed  till  be  shonid  answer,  and 
•liM)  whipped,  pifloried,  and  lined.  His  inipri- 
voDtnent  continned  till  1640,  when  the  iJong 
Parliamcnpt  began.  He  was  then  released,  and 
tfte  House  of  CommoiM  impeached  the  judges 
of  the  Star-Cfa«mber  for  their  proceed ings 
•gjaitast  LHbttme.  In  speaking  to  this  iaspeach- 
iiient,  the  managers  of^the  Gomtuons  cited  the 
ease  of  the  Russtan^  slare.  Therefore  the  truth 
of  the  case  doth  not  depend  open-  John  Lik 
bcmie's  assertion  |  as  the  Isamed  obserrer  on  the 
antient  statutes  (m)  seems  to  apprehend ;  hot 
rests  open  the  credk  due  to  the  managers  of 
the  Commons.  When  this  is  consider^,  and 
that  the  year  of  the  retgn  in  which  ttie  ease 
faappeued  is  mentioned,  with  the  name  of  the 
person  who  brought  the  slave  into  Engkmd; 
that  not  above  72  or  73  years  had  intervened 
1»etween  the  fact  and  therefUion  of  it ;  and  also 
that  the  case  could  not  be  supposed  to  have 
any  influence  on  the  fate  of  the  impeachment 
ag^st  the  judges ;  I  see  no  great  objection  to 
a:  belief  of  the  case^.  If  the  account  of  it  is 
true,  the  plain  inference  from  it  is,  that  the 
.  shivo  was  become  free  hy  his*  arrival  in  Eng- 
land. An^  other  construction  renders  the  cato 
wiiirteHigible,  because  scourging,  or  even  eor- 
Mciion  of  a  severer  kind,  was  allswod  by  the 
l^w  of  Bn^and  to  the  lord  in  the  pmiishment 
of  his  viNeiB ;  andconsequeotlv,  if  oar  law  had 
recogniiEed  the  Russian  slave,  nis.master  wonFd 
have  heen  justified  in  seoni^g  linm. 

The  fhrst  case  in  our  printed  RepoHs  is  tfrat 
of  Hotts  against  Penny  (n),  which  is  sahl  to 
liave  been  acQudged  by  the  Cburt  of  King's- 
bench  in  Trinity  term,  99th  of  Charles  the  9d. 
It  was  an  action  of  trover  f&r  ten  (o)'  negroes; 
itid  there  was  a  special  verdict,  finding,  that 

(i)  Roshw.  V.  2,  p.  4s6B* 

(m)  Ilarr*  Obeetv.  on  Ant  8lit.  2d  edit 
*.  141. 

(n)  2  Lev.  901,  and  3  Keb.  785.  See  mi. 
99  Char.  2,  B.  R.  Rot.  1116. 

(o)  Aecortog  to  Levime,  the  tqHoit  was  fbr 
tOa  negroes;  hot  it  it t  nristtke,  the  reoord 
only  meatJoning  10, 
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thenegroee  were  iofldehi,  sobjeets  to  a*  inidd 
prinoe,  and  usoaity  bovght  and*  sold  in  Indht 
as  merehaadize  by  the  cnslom  amongst  me^* 
oha»ts^  and'  that  the  plaintiff  had  botig^  tbeari 
and  was  i«  possession  of  them  ;  and  that  the 
defeadant  t<iok  Ihem  oat  of  bis  posseastoa.  The 
Cottr*  heliU  that  uegroes  behig  usually  baaghl 
and  said  amongst  merchants  in  Indfia,  and  be* 
iag  ioMels(p),  there  might  be  a  property  ia 
them  siiffieieot  to  maintain  the  acUon ;  and  il 
is  said  tbst  judgment  Nisi  was  given  fbr  the 
plaintiff,  but  thst  on  the  prayer  of  the  couasel 
fbr  the  defendant  to  be  further  heard  in  the 
case,  time  was  given  till  the  next  term.  Ia 
this  way  onr  re|iorters  slate  the  case ;  and  if 
nothing  furtlier  appeared,  it  might  be  cited  at 
an  authority,  though  a  very  feeble  one,  to  sliew 
that  the  master's  property  ia  his  negro  slaves 
continues  af^er  tlietr  arrival  in  England,  and 
consequently  that  the  negroes  are  not  emanci^ 
pated  by  being  brooght  here.  ButHhaviag  a 
suspicion  of  some  defect  in  the  slate  of  the 
case,  1  desired  an  examination  of  the  Roll  (q)  ; 
and  acoordiog  to  tife  account  of  it  given  to  bm^ 
though  the  £claration  is  fbr  negroes  generally 
in  I^don,  without  any  mention  of  Ibreiga 
parts,  yet  from  the  special  verdict  it  appears^ 
that  the  action  was  really  brought  to  recover 
the  value  of  negroes,  of  which  the  plaintiff  had 
been  possessed,  not  in  England,  but  in  lodi«. 
Therefore  this  case  would  prove  nothiag  in  fo^ 
voor  cf  slavery  in  England,  even  if  it  bad  re» 
ceivedthe  Court's  judgment,  which  however 
it  never  did  receive,  there  being  only  an  *  atta^ 
*  rins  consilium'  on  the  Roll. 

The  ntxt  case  of  trover  was  between  Gelly 
and  Cleve  in  the  Common^Pleas,  and  was  ad» 

(p)  According  to  this  reasoning,  it  is  lliwlot 
to  have  an  infidel  slave,  but  not  a  Christiam 
one.  This  distinction,  betweea  persons  of  op» 
posite  persuasions  ia  leNgion,  is  verv  aaaieal; 
Amonij^  the  Jews,  the  eooditien  of  toe  Hebrew 
slave  had  many  advaniaires  over  that  of  a  slav« 
of  foreigii  extraction.  [See  sect.  37,  of  the  Dia^ 
sertation  on  Slavery  prefixed  to  PoHjfiesser.  Joa 
Germ,  de  Stat  Serv.]  Formerly  too  the  Ma* 
hoBsediiBs  pretended,  that  their  religion  did  Bet 
allew  them  to  enslave  such  as  shoidd  em^raoa 
it ;  bat,  as  Bsdin  says,  the  opinioM  was  little  a#» 
tended  to  ia  practice.  (See  Bedin,  de  RepubNoa^ 
lib.  1,  cap.  5)  de  imperio  serviK.)  A  Kke  distiae^ 
tion  was  made  ia  very  early  times  aaaongvl 
Christiana ;  aad  the  aunwr  of  the  Mirroir  ia  eaa 

eace  expresses  liititself,-asif  the  distipetiom 
id  been  adopted  by  the  law  of  Bnglaad.  (Sea 
the  Minr.  e.  2,  s.  28.)  But  our  other  anoieat 
writers  do  not  take  the  least  notice  of  siicli;« 
distinclion,  nor  do  I  find  it  onoe  mentioaed  ka 
the  year-books ;  which  are  therefore  stroag*  pr»« 
snmptive  evidence  against  the  recepttoa  of- It 
IB  our  coilrts  of  justice  as  law,  however  Xhm, 
opinion  may  have  prevailed  amongst  divinaA 
and  others  in  speculation.  See  Bm.  Ohaerv. 
Ant.  Stat.  9  edk.  p.  939. 

(q)  The  Roll  was  enmined  foe  me  bjr  a 
fnaBn* 
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^%rialfiebinfaM»4mv  5tli  «f  WiHiM  Mi 

Hnr.  I»  ibe  nport  oftbtt  cM»(r),  4lM  Cwut 

umdl$bmwhAd^  tlMttMver  wiU  Ue  Ibr  a 

■y  fay»  hecMW  Bfp-oextte  bettkem ;  and 

iMM  m  MSB  fli»y  fcav€  ^n^pert  v  n  tlMiD, 

urilhtC^art  wilhaoft  otcimmiiI  will  lalBeM- 

ieetbtltlMyareheaibeiis.  On  ewi— tion  rf 

>tAii(^»  1  fiad  that  the  Mlmi  wM  brought 

fir  wiMi  artaolcn  «if  •merclMwidiBe  ns  well  m 

thencgm^  «Bd  1  wmpeet,  iknt  in 4bis«nte,  •• 

Ml ailbe fcriT  one^fBntti and Pennj, tlia 

for •  Mm MdkHMnca;  Mttlied*- 

JnidyMwiftlly,  and  tlMaalieiiy 

,  it  M  BOW  loa  late  laatQertain 

i  win  alierafoa  -awNwaa  tiM 

iwr  m  seg^  in  £nglaad»  and 

that  it  tcMia  4o  ahew  tlw  lawfiilneas  of  1 

is  Bnglaiid.  Bnt  Ibcn  if  llrii 
k  to  be  «Bdenload  in  tbit  aanaa,  i  aay 
lis  t*  Intva  been  a<)jadgned  wMmmI 
;  that  there  is  no  leaeontny 
k  tfai  nfmtt  ttf  Ibii  CMeio  unpeacfa  iIm  pnn^ 
law%  Ml  wUek  1  have  aigoed  againet 
»f  alavcnr  in  England;  that  Haleaa 
yea  «an  he  ooaliwrerted  with  lac- 
eiByitwili  he  inaiwi'wilile  ae  enitain  thee(ii4io« 
■^efaeehBeMe;  nadlbitber,  Ihatitetanda 
CHlradieied  hf  «  snhaequent  caae;  -in  whieh 
the  yjCHtieo  ef  alavery  came  directly  before  the 
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The  e»l J  «lber  fvporied  caae  ef  traver  k 
faaHt  GmiU,  which  wea  ad- 
ja4ge4«MMfa.^ABB,intheiijng*»heBoh.  In 
nvecr^Q  for  eeaend  Ihinga,  and  amany  the 
net  for  ancanna,  net  gmme  wan  pleaded,  and 
a  perdiot  ior  the  pkinmi  wilih  aaTenl 
M^  hciQg|;i?ai  for  the  n^gre  ;  end 
ee  a  inelioa  in  arrest  ef  judg*> 
ahe  Ceari  held,  that  Irever  did  not 
for  «  neirra*  if  io  Ihk  case  Ihe  adtee 
e  for  *  Bcgre  an  fiogfond,  the-  jodgweet 
it  ia  «  direct  ceDtiadietioB  te  the  caae 
GeHj  aed  Clere.  fint  I  em  inclined  to 
that  m  Ihia^ea  weM  aatn  the  fomier 
of  trorer,  the  negroes  for  which  the 
hroeglit,  were  not  in  England-; 
iket  ie  all  vt*  Ihem  Ihe  qiKstioe  was 
■at  e«  the  hwfofotas  of  haeiag  negro  akres 
in  Bai^aed^  hot  merely  wbelMr  iraver  was 
hied  ef  actka  -  for  reeorcring  the 
a  aegfo  tn^awfully  detained  from  the 
leAnwriea^wdlednu  TlietU^gs,for 
in  g«nerai  lice,  are  those  k  which 
haa  an  ebsolnte  fropertr,  whhoet 
k  the  use  "of  them  ;  whsrret  the 
_  iwer  over  theakwdsth  net  esieod 
iifi^  and  coaaeqoeetly  the  asaslsr'e  |Rro- 
m  tiwekrek  ia  soom  degree  qualified 
Sepposing  therefore  the  cases  of 
In  have  been  delernNned  en  this  die- 
I  Will  not  inaiit  npen  any  preaeet 
foan  them  m  argmeent;  thetiyh 
oi  them,  if  it  will  Inar  aej  material 

(t)  1  L.  fteyeM.  14r. 

fa; See  Trio.  »  Vi.HU.  G.  B.  ReH,  N'»46T. 

if)  9Mk.  M0.-»fleaidm,  l  L.  Raym.  l§r. 
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infoMttce^  m  partainly  an  .antharity  against 
tHakwety  ia  £iigknd. 

The  next  «aaa  I  shall  state  k  a  jodgment  by 
the  Kkg's  bench  in  Hilary  «tb  ami  0th  of  Wit 
liam  the  Sd,  Trespaw  vi  tt  4irwus  was  brought 
by  Chamberkk  (a)  against  Harvey,  for  taking 
a  neffro  of  the  vaine  of  100/.  and  by  the  special 
ferdict  it  appears,  that  the  negro,  for  which 
the  plaintiff  aoed,  had  been  brought  from  Bar* 
badoes  iota  J&igkndi  and  was  here  bapti^ 
wiihent  the  'pkiotiff 's  cooaetu,  and  at  ibe  time 
when  the  twiipaai  was  alkged,  was  k  the  de« 
fimdaBt'a  aei^ioe,  and  had  61,  a-year  for  wi^^m. 
In  Ibe  eiwttment  of  thk  osae,  three  ^uestiooa 
were  nwde.  One  waa,  whether  tbe  fads  in 
the  vesdiot  aofflckiklly  ahewed  that  tlie  plaiotiff 
had  ever  had  a  wasted  property  iu  the  negro  ^)  c 
anellier  waa,  whelber  that  pro|»erty  waa  not 
deveated  hy  hriogiag  tbe  nc^ro  into  England  s 
ami  the  third  waa,  whether  trespass  for  tidM^ 
a  roan  of  the  value  of  100/.  was  the  proper  ac» 
tiee.  After  sei^eral  argoments,  the  Ceort  gave 
judgment  against  tbe  pkintiff.  Sutl  docoe- 
fom^  tbatk  the  ve|porta  we  have  of  the  caae,  na 
opinkn  on  the  i^^set  |MMttep  of  skvery  k 
mentkned ;  it  beeaming  naneoessary  to  de* 
dare  one,  as  tbe  Ceert  hekl,  that  tbe  ao* 
Ikn  ahould  have  been  an  action  to  reco?  er 
damagss  for  the  lees  of  the  servke,  and  not  to 
recover  the  vahie  ef  the  sUve.  Of  this  case^ 
therefore,  I  shall  not  attempt  to  avail  myself. 

Bat  tlie  nest  case,  which  wea  an.actioa  of 
IndcMatea  Asaninpsit  in  the  Kii^'s-hench  bf 
8oMth  agaieat  Browne  and  Cowper  (a),  m 
mere  to  the  fHvpose.  The  pkintiff  declared 
for  ^OL  for  e  negro  eold  -by  him  to  the  dsfon* 
daalo  in  London  ;  and  en  motion  in  arrest  of 
jndgment^  the  Court  held,  that  the  plaktidT 
shoold  have  aarerred  m  the  deckietion,  that  the 
negro  at  the  time  of  tlie  emk  was  ia  Vii^aia* 
and  dmt  e^groechy  the  lawswud  statatM  ef 
Visgink  are  aaleable  (^).  In  these  words  tfiere 
k  a  direct  «ipioko  agakat  the  slavery  el'  ae« 
groes  k  fingknd :  for  if  it  waa  lawful,  the 
negro  woeM  have  been  seleahk  and  irsnsfor- 
abk  here,  as  well  as  io  Viigieia ;  and  siatitig, 
that  the  negro  at  tbe  time  of  the  sale  was  in 
'  ,  emdd  not  have  been  essential  tM  the 


-  (u)  1  L.  Aaym.  140.  Cardi.  S96,  and  9 
186. 
(t^)  The  focts  which  occasioeed  thk^faea-* 
,  1  have  omitted  in  theatate^f  the  case; 
beeaeae  thf^  are  not  meterkl  to  tbe  ^ueslkoof 
davfry  in  Biivhmd. 

(r)  £  Salk.  666.  Tbe  case  is  not  reported 
m  any  other  beidc ;  and  k  Safoeld  the  tieae 
whea  the  case  waa  determinrd  is  omitted-  But 
it  appears  to  have  been  in  the  Kinfc'ii-  bench, 
by  the  mention  of  lard  ehkf  justice  Holt  and 
Mr.  0.  rawi»ii 

fy)  The  reporter  adds,  that  the  Omrt  di« 
reeled,  that  tlie  pkintiff  eboald  «m«od  hit*  de» 
ckrstioo.  fiat  after  venhct  it  cannot,  surely 
be  the  piwoticeio  permit  so  essential  aoamend- 
snd  theretore  the  reporter  moat  have 
the  Gomt'edireolion* 
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tnffioienev  of  the  declaration.^  Bat  the  in" 
jBuence  or  this  case,  on  the  question  of  s)a?en|r, 
is  not  by  mere  inference  from  the  Conrt's  opi- 
nion 00  the  plaintiff's  mode  of  declaring  in  his 
•action.  The  language  of  the  judges,  in  giving 
that  opinion,  is  remarkably  strong  against  the 
alaTery  of  negroes,  and  every  other  new  sla- 
very attempts  to  be  introdaced  into  Enpfland. 
Mr.  Justice  Powell  nys,  *'  In  a  Tillein  the 
owner  has  a  property ;  the  villeio  is  an  inhe- 
ritauoe ;  hut  the  law  takes  no  notice  of  a  ne- 
gro." Lord  Chief  Justicie  Holt  is  still  more  ex- 
plicit ;  for  he  says,  that**  one  may  lie  a  fillein  in 
England  \**  but  that  **  as  soon  as  a  negro  4»mes 
into  England ,  he  becomes  free.' '  The  words  of 
these  two  great  judges  contain  the  whole  of  the 
proposition,  for  which  1  mm  contending.  They 
admit  property  in  the  villein ;  they  deny  pro- 
perty m*  the  nesro.  They  assent  to  the  old 
slavery  of  the  villein:  they  disallow  the  new 
slavery  of  the  n^gro. 

I  beg  leave  to  mention  one  other  ease,  chiefly 
lor  the  salce  of  introducing  a  strong  expression 
of  the  late  lord  chancellor  Northtngton.  It  is 
the  case  of  Shanley  and  Heprvey,  which  was  de: 
termined  in  Chancery  some  time  in  March 
17  6S.  The  question  was  b^ween  a  negro  and 
his  former  oMster,  who  claimed  the  b«iefit  of 
a  *  donatio  mortis  cansi'  made  to  the  ne^ro  by 
a  lady,  on  whom  he  had  attended  as  servant  for 
aeveral  vears  by  the  permission  of  bis  master. 
Lord  Northiogton,  as  I  am  informed  by  a 
friend  who  was  present  at  the  hearing  of  th^ 
cause,  disallowed  the  master's  claim  with  great 
warmth,  and  gave  costs  to  the  negro.  He 
particularly  said,  "  As  soon  as  a  man  puts  foot 
on  English  ground,  he  is  free:  a  negro  may 
maintain  an  action  against  his  master  for  ill 
iisaf^,  and  may  have  a  Habeas  Corpus,  if  re- 
atrained  of  hb  liberty"  (x). 

Having  observed  upon  all  the 
aaseo,  in  which  there  is  any  thing 
2K«S?p'!i-  ^  ^  found  relative  lo  the  present 
{enihwfliE  lawftthiess  of  slavery  in  England; 
^ViSS!^  It  is  time  to  consider  the  force  of 
mmu*'*"'    ^^  several  objections,  which  are 

(m)  In  the  above  enumeration  of  cases,  I 
have  omitted  one,  which  was  sir  Thomas  Gran- 
tham's case  in  the  Common*Pleas,  Hilary  S  St 
3  Jam.  1^.  Being  short,  I  shall  give  it  in  the 
ivords  of  the  Report,  f  *  He  bought  a  monster 
in  the  Indies,  which  was  a  man  of  that  coun- 
try, who  bad  the  shape  of  a  child  growing  out 
of  bis  breast  as  an  excrescency  all  but  his  bead. 
This  man  he  brought  hither,  and  exposed  to 
the  sight  of  the  people  for  proiL  The  Indian 
turns  Christian  and  was  baptised,  and  was  de- 
tained from  bis  master,  who  brought  a  Homine 
ileplegiaDdo.  'The  sheriff  returned,  that  he 
bad  replevied  the  body ;  but  doth  not  say  the 
iMMly  in  whlah  sir  Thoma^  claimed  a  property ; 
wherenpon  he  was  ordered  to  amend  bis  return, 
and  then  the  Court  of  Common-Pleas  bailed 
him."  3  Mod.  ISO.  It  doth  not  appear,  that 
the  return  wiis  ever  argued,  or  that  the  Court 
gave  any  opinion  on  this  case ;  and  therelbraiMH 
ti^'mg  cao  be  inferred  from  it* 
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likely  to  b« 
te«dc  to  tbe 


likely  to  be  made,  as  well  lo  tbe  ioferenow  I 
have  drawn  from  the  determined  cases,  as  ta 
the  general  doctrine  I  have  been  urging. 

1.  It  may  be  asked,  why  it  is  that  the  law 
should  permit  the  ancient  slavei^  of  the  Tilleia, 
and  yet  disallow  a  slavery  oi  modem  com* 
menoementP 

To  this  I  answer,  that  villeaaffo  sprang  up 
amongst  our  ancestors  in  tbe  early  and  barbae 
rous  state  of  society ;  that  afterwards  mora 
humane  customs  and  wiser  opinions  prevailed^ 
and  by  their  influence  rules  were  established 
for  checking  the  progress  of  slavery ;  and  that . 
it  was  thought  most  prudent  to  effect  this  great 
object,  not  instantaneously  by  declaring  every 
slavery  unUwful,  but  gradually  by  excluding 
a  new  race  of  slaves,  and  encouraging  the  vo« 
luntary  emancipation  of  the  ajcient  race,  it 
nsight  have  seemed  an  arbitrary  exertion  of 

C^wer,  by  a  retrospective  law  to  haveaanihi- 
ted  property,  which,  however  incoBvenienty 
was  already  vested  under  the  sanction  of  ex* 
istiug  laws,  b]^  lawful  means ;  but  it  was  policy 
without  injustice  to  restrain  future  acquimtiona. 

S.  It  may  be  said,  that  as  there  is  nothing 
to  binder  persons  of  Tree  condition  from  be- 
coming slaves  by  acknowledging  themselves  to 
be  villeins,  thereifure  a  new  slavery  is  not  oon- 
tmy  to  law. 

The  force  of  this  objection  arises  from  a  sap« 
position,  that  confession  or  acknowledgnnent  of 
villenage  is  a  legal  mode  of  creating  slavery  ; 
hut  on  examining  the  naturo  of  tbe  acknow- 
ledgment, it  Will  be  evident,  that  the  hiw  doth 
not  permit  villenage  to  be  acknowledged  for 
any  such  purpose.  The  term  itself  imports 
something  widely  different  from  creation ;  th« 
acknowledgment,  or  confession  of  a  thing,  im« 
plying  that  the  thing  acknowledged  or  eos* 
fessed  has  a  previous  existence;  and  in  all 
cases,  criminal  as  well  as  civil,  the  law  inteadai, 
that  no  man  will  confess  an  untruth  to  his  own 
disadvantage,  and  therefore  never  requires 
proof  of  that  which  is  admitted  to  be  true  by 
the  person  interested  to  deny  it.  Besides,  it , 
is  not  allowable  to  institute  a  proceeding  for  th« 
avowed  and  direct  purpose  of  ackoowledgiufg 
villenage ;  for  the  law  will  not  allow  the  con* 
fession  of  it  to  be  received,  except  where  vil* 
lenage  is  alledged  in  an  adverse  way ;  that  is, 
only  (a)  when  villenage  was  pleaded  by  thm 
lord  against  one  whom  he  claimed  as  bn  viU 
lein ;  or  by  the  villein  against  strangers,  in 
order  to  excuse  himself  from  defending  actiona 
to  which  his  lord  only  was  the  proper  party; 
or  when  one  villein  was  produceo  to  prove  iriW 
lenage  against  another  of  the  same  blood  who 
denied  the  slavery.  If  the  acknowledgment 
had  been  permitted  as  a  creation  of  slavery, 
would  the  law  have  required,  that  the  confoa* 
sion  should  be  made  in  a  mode  so  indirect  and 
circuitous  as  a  suit  prafossedly  commenced  for 
a  different  purpose?  If  confession  is  a  creatiott 
of  slavery,  it  certainly  muvt  be  deemed  m 
creation  by  consent ;  hut  if  confession  had  been 
adopted  as  a  voluniary  creatioa  6f  slavery. 


(a)  Co.  Litt.  ISI9  b. 
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reeeiviii|f  coDfeMon,  eieept  io  an 

way?  If  eonfenm  had  been  allowed 

aitfladeof  crealiiig  aUvary,  woold  the  law 

hm  Renrad  the  ooufcaBion  of  one  peiaoo  as 

ffirf  cfidcttoe  of  slavery  to  another  of  the 

MK  Hfod,  nerel  J  becaoae  they  were  descend- 

§k  (nm  the  a^me.  oomnioii  anoealor  P  This  laat 

ia  of  itaelf  deeisife ;  becaoae  it 

ipliedy  Uiat  a  ala? eiy  oeBfiBBaed 

visa  dafcry  by  descent* 

Ob  a  cenaidmtMHi  of  these  circiimitanoss 

aindfaif  the  afiknowledgment  of  nlienage,  I 

ibiik  k  iwpoaeihle  to  doobt  its  being  merely  a 

Msjpsrien  of   that  antiquity  io  tiM  slaTery, 

wbicb  wan  olbcrwiae  necessary  to  be  proTed. 

Bst  if  a  doubt  cui  be  entertained,  th^  opiniona 

«f  dw  matcat  lawvcrs  may  be  produced  to 

MSMve  II,  nnd  to  shew,  that,  ia  consideration 

ef  law,  the  person  confessing  was  a  fillein  by 

dsBDcnt  aad  io  blood.    In  the  year-book  of  43 

E.  3,  (>)•  it  in  laid  down  as  a  general  rule, 

M  thst  when  ooo  daiois  any  man  as  his  Tillein, 

it  ihal  be  inteiided  always  that  he  ia  bis  i\U 

baby  raanoo  of  stod^.''    Lord  chief  justice 

Hsbart  cftoaidera  Tillenage  by  confeasion  in 

Ibis  way,  and  aaya  (c),  **  the  confession  in  the 

ef  reeocd  ia  not  so  much  s  creation,  aa  it 

aoppoanl  of  law  a  decbiration  of  rightful 

before*    as  a   confession   in   other 

Mr.    Serjeant   RoUe  too,    in  his 

iftridncBt*  when  he  is  writing  on  rillenage 

by  awoowledgment,  uses  very  strong  words  to 

the  same  cflect.    He  says  in  one  place  (d),  **  it 

smma  ioleoded  that  title  ia  made  that  be  should 

be  a  viilrin  by  descent,"  and  in  another  phice 

(e),  «  it  aeema  intended  that  title  is  made  by 

wherefore  the  imoe  should  alao 

villetna."    The  only  instance  I  can  find,  of 

a  Nativo  Habeodo  founded  on  a  previooa  ae- 

bnawkdgment  of  villeoaffe,  is  a  strong  atitho- 

tily  to  Ibe  anme  purpose.  In  the  19th  ol  Edward 

S.  {jf^  the  dean  and  chapter  of  Iiondon  brought 

a  writ  of  Ncifty  to  recover  a  villein,  and  con- 

thdr  declaration  with  mentioning  his 

ravledgment  of  the  villeoage  on  a  former 

inatead  of  producing  their  suit,  or 

was  necessary  when  the  villenage 

not  been  confessed :  but  notwithstanding 

the  ockoowledgment,  the  plaintiffs  alledged  a 

of  the  villein  with  etpUeSf  or  receipt  of 

fioiD  him,  in  the  usual  manner.    This 

io  aooihcr  psoof,  that  a  aeizin  previooa  to 

^ledgment  waa  the  real  foundation 

loid'a  craim,  and  that  the  acknowledg- 

merely  used  to  estop  the  villein  from 

fact  which  had  been  before  so- 

ooofeaaed.    Howetcr,  1  do  admit,  that 

the  foma  of  acknowledgment  there  was 

a  pensihility  of  eollosivelv  creating  slavery. 

was  not  practicable  without  the  con- 

of  tbo  perMin  himself  who  was  to  be 


(i)  43  E.  3.  4.  (e)  Hob.  99. 

(d)  %  Bo.  Akr.  73S.  pi.  6. 

(t)  lb.  pi.   8* 

W  Fta^Abr.  ViUcnnge,  3^ 
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the  aoftrer  by  the  fnod ;  andit  wia  pot  pro« 
baUe,  that  many  persons  should  be  found  so> 
base  in  moid,  so  falae  to  themselves,  as  to  sell 
themselves  and  their  posteritv,  and  to  renounce 
the  common  protection  and  nenefit  of  the  law 
for  a  bare  nMtntenanoe,  which,  by  the  wise 
provision  of  the  law  in  this  country,  may  al^ 
ways  be  had  by  the  most  needy  and  distreaied, 
on  terma  infinitely  less  ignoble  and  severe.  It 
shoukl  also  be  remembered,  that  such  a  collu- 
sion could  scarcely  be  wholly  preveoted,  ao 
long  as  any  of  the  real  and  nnmanumitred  de« 
accndants  from  the  antient  villeins  remained  ; 
becauae  there  would  have  been  the  same  poaai* 
bilit^  of  defrauding  the  law  on  the  actual  trial 
of  villenage,  as  by  a  previous  acknowledgnMnt. 
Bcaidea,  if  colluaiona  of  this  sort  had  ever  be« 
come  frequent,  tlie  legialatnre  might  have  pre* 
vented  their  effect  by  an  extraordinary  reme- 
dy, ft  seems,  that  antiently  such  frauda  were 
sometimes  practised ;  and  that  free  persons,  ia 
order  to  evade  the  trial  of  actions  brought 
against  them,  alledged  that  they  were  viileino 
to  a  stran|(er  to  the  soit,  which,  on  account  of 
the  grant  improbability  tliat  a  confession  so  dia- 
advantageoua  abould  be  void  of  troth,  was  a 
plea  the  common  faiw  dijd  not  auffer  the  plain- 
tiff to  deny.  But  a  remedy  waa  soon  applied, 
and  the  statute  of  (g)  37  E.  3,  was  made,  giving 
to  the  plaintiff  a  liberty  of  contesting  such  aO' 
allegation  of  villenage.  If  in  these  timea  it 
should  be  endeavoured  to  revive  domestio 
slavery  in  England,  by  a  like  fraudulent  con- 
fession of  villenage,  surely  so  nnwortby  an  at-' 
tempt,  ao  grosa  an  evasion  of  the  law,  would 
excite  in  this  court  the  strongest  disapprobstite 
and  resentment,  and  from  parliament  would  re- 
ceive an  immediate  and  effectual  remedy;  I 
mean,  a  law  declaring  that  villenage,  aa  in 
moat  notoriousl  V  the  fact,  has  been  long  expired 
for  want  of  real  objecli,  and  therelore  making 
void  all  precedent  coofestions  of  it,  and  prohi- 
biting the  courts  of  justice  from  recording  a 
confession  of  villenage  in  future. 

3.  It  may  be  objected,  that  though  it  b  not 
nsual  in  the  wars  between  Christian  powen  to 
enslave  prisoners,  yet  that  aome  nationa,  parti- 
cularly the  several  statea  on  the  coast  of  Bar- 
barv,  still  adhere  to  that  inhuman  practice; 
and  that  in  case  of  our  being  at  war  with 
them,  the  law  of  nationa  would  justify  our 
king  in  retaliating;  and  conaequently,  that 
the  law  of  England  baa  not  excluded  the  nomi- 
bility  of  introducing  a  new  slaveryi  as  the  ar* 
guments  against  it  suppose. 

But  this  objection  may  be  easily  answered  ; 
for  if  the  arguments  against  a  new  alavery  ia 
England  are  well  founded,  they  rench  thu 
kin||[  as  well  as  his  subjects.  If  it  has  been  at 
all  timea  the  policy  of  the  law  of  England  not 
to  reoognixe  any  slavery  but  the  antirnl  one  of 
the  villein,  which  ia  now  expired ;  we  cannot 
consistently  attribute  to  the  executive  |>ower  a 
prerogative  of  rendering  that  policy  ineffec* 
tual.    It  is  true,  that  the  law  of  nations  may 


mm 
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(i)  37  E.  3»  c.  1«. 
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ipif€  a  Ttgfai  of  MidialBBf  on  an  enemy,  wbe 
enskfet  hi«  caplivee  in  war;  but  then  tbe 
tfierciie  of  this  rUifht  may  be  prevented  er^i- 
nited  by  ^be  law  of  any  |iartieniar  ooantrjr.  A 
wriler  ef  eminenoe  (A)  on  the  law  of  nationa, 
baa  «  ptMf^t  very  applioaUe  to  ^bia  aubjeol. 
Hk  words  nre,  **  If  thecivU  lew  of  uny  na- 
tion doea  not  allow  of  slavery,  prisonen  or  war 
who  are  taken  by  that  nation  cannel  be  made 
alaves/'  He  it  justified  in  bis  obaervalion  not 
eoly  by  the  reason  of  the  tbio|f,  bntby  tbe 
practice  of  some  nations,  where  slavery  is  ns 
unUwful  as  it  ia  in  England.  Tbe  l>iilch  (t) 
when  at  war  vrkb  tbe  Algerinea,  Tunisrana,  or 
TripoUtana»  make  no  aoraple  of  retaliating  on 
their  eoemiea  ;  bat  elavery  not  being  lawnii  in 
their  fiarapean  dominiena,  they  bans  aennHy 
aoM  their  pitaonem  of  war  aa  alaves  hi  Spain, 
where  slavery  is  etill  permitted*  To  tliia  ex«- 
am^  I  have  only  to  add,  that  I  ^  not 'know 
«n  MMtanee,  in  whicb  a  prerognftivo  of  having 
Vw  oaptive  niavea  in  fing^hmd  'ban  «v«r  been  aa* 
named  W  ^e  o»wn ;  and  it  being  also  the 
policy  of  enr  law  ooc  to  admit  •  new  oiaN^ery, 
there  appears  neither  raasof  nor  fhotio  aiip* 
poae4be«Ki8tenee«f  a  coyal  preregnliveeo  ia- 
trodooeit. 

4.  Another  obfpctkm  will  be,  that  there  nee 
Sngheh  aots  ol'  partiament,  which  give  a  aane- 
tien  to  tbe  elavery  of  ncgnies ;  and  themfone 
liiat  it  18  now  lawful,  w  balever  it  might  be  ao« 
lecedently  to  those  statutes. 

The  statatea  in  favour  ef  this  olyectien  are 
tbe  6  Geo.  S,  c.  7,  < A)- whicb  nsaikea  negrom  in 
AuMrica  liable  to  ell  debta,  eimple^centraot  aa 
w^  as  speciality,  and  tbe  atalntes  reguhling 
the  African  trade,  particularly  the  89  Geo.  n, 
e.  31,  which  in  the  preamble  rectles,  that  the 
tmde  to  Alrioa  is  advantageons  to  Great  Bri* 
laia,  and  neoessory  fw  supplying  its  oelonies 
with  aegroes.  But  tbe  almost  which  «an  be 
flaid  of  Utem  statutes  is,  that  they  impliedly 
authorise  tbe  oiovery  of  negroea  m  America; 
and  it  would  be  a  ntrange  thing  to  any,  that 
permittiog  slavery  there,  ioduda  a  permission 
ef  elavery  here.  By  an  wihappy  concorreawe 
ef  eircanaekMicea,  the  alowery  of  ocgmea  is 
iheiqfht  to  how  hoesme  oectesary  in  America ; 
and  therefore  in  America  ninr  legialaawre  has 
permitted  the  elavery  of  negroea.  Bat  the 
nfaweiy  of  oegrem  is  unnecemary  in  Gngfand, 

{k)  Rntherf.  Inst.  Nal.  U  v.  ^  p.  5r«. 
(i)  *  i^uia  ipea  aervilus  ioSer  Chrietianoa 

*  f&ri  exolevit,  eft  quo^oe  nen  ntimor  m  heolea 

*  taplae.    Peasomee  taasen,  si  ila  placeat ;  imo 

*  ulimar  qnondo^ua  advemna  eos,  ^ui  in  nos 

*  atuntor.    Qoare  «t  Be|^«  qoos  Algerienses, 

*  Twuiisnee,  Tripolcoaes,  in  Occano  aut  Bf  ari 

*  Medilerraneo  eepioni,  noleot  in  nervilvtem 

*  Uiepenis  vendere,  nam  ipai  Jklga  oarvoa  ooa 

*  habeas  aisi  in  Asift  Africft«t  Ameriei.  i^nin 
«  none  1061,  Ordioes  Generaks  AdmieaHoaan 

*  maadfti'unty  piratosonplaa  ia  servitntem  vco- 
^'dcKt.    Idenraue  obeervolmn  oat  oano  16d4.' 

MM  J  iiKcrvowm  ^uomt.  #Ul»  m,  UM.  ilVa  Jy  V.  O. 

(k)  6  G.  S,  c  7,  a.  4. 
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and  thnrefofe  tbe  legiahitara  has  ant  oiteadai 
the  permhoiqn  of  vC  to  JSngland  ;  and  oot  bar* 
ing  done  no,  how  enn  this  ooort  be  wartaated 
to  make  such  an  ezlenskin  f 

y  The  stavery  of  aegroes -being  admitted  In 
be  lawful  now  in  America,  however  qaeatlsao^ 
bleits  first  intredaetion  there  might  be,  it  nwy 
be  Ofged,  that  the  A»  loci  ofaq^t  to  pravnil,  anA 
that  the  master's  property  in  the  negro  an » 
slave,  having  hnd  a  lawful!  oommenceaaent  hi 
America,  cannot  be  joatly  varied  i^hringioy 
him  iolo  England. 

1  shall  answer  this  objection  by  ezpfauning^ 
the  hmstoiiao,  uader  which  the  Mriocioaghc 
always  to  heToeeived.  i  t  is  a  gencml  ivda  (i), 
that  the  iex  loci  sbaU  not  peeveil,  if  great  an« 
sonveniencca  will  enene  ienm  gining  eAot  in 
it.  Now  I  apprehend,  that  no  Inataace  nan  ha 
mentioned,  in  which  an  application  of  tbe  'leg 
ioci  would  be -more  inennvenieat,  than  in  tba 
case  of  alaveiT.  It  muat  he  agreed,  Ihsfk 
where  the  ior  loct  oamiot  have  eflTeol  withoot 
intredoeiag  tbe  thmg  nrobthited  in  a  dema 
either  aa  grant,  or  nnrfy  as  grant,  as  if  mem 
was  no  pmbibitian,  thens  the  grenteat  inconpn* 
nienoe  would  enaiie  iirem  regaeding  tbe  lor 
iodf  and  oonsefuenlly  it  ought  not  to  piavntl. 
Indeed,  by  receiving  it  under  such  dream* 
stances,  the  end  of  a  prohibition  wooid  be  fim^ 
tmted,  either  entirely  or  in  a  very  gjraat  de- 
gree ;  and  ao  tbe  prohibition  of  thingn  the 
moet  pernieioaa  in  their  tendency  wmrtd  he- 
come  vain  fnd  frnitlen.  And  what  gveater  in* 
oonveniencea  can  w«  imagine,  tlma  thoaa, 
which  woold  neoeesarily  resalt  from  each  nai 
onlimited  eacrifice  of  ibe  moaicipal  law  totfam 
law  of  a  Ibreign  country  ?  i  wril  now  apply 
tbia  general  dMtrine  to  the  paiticalar  cane  oC 
ou  r  own  lew  coneeraing  elavery .  Our  taw  ptm* 
hnbita  the  cemustuctnaent  of  dooMatic  ainverj 
in  Englend ;  because  it  disapprovea  of  slavary, 
and  consiriera  its  opemtiea  as  dangerons  aod 
destrudiiMe  to  the  whole  oooDmaaity.  Bat 
woold  oot  this  prohibition  he  wbolj^  mcdfiK- 
tual,  if  ahwery  ooaM  be  introdaeed  tmm  n  Ib- 
raign  country  f  In  the  oemee  of  time,  thoogfc 
perbopa  m  a  program  less  vapid»  woold  not  &• 
oBsatio  alavery  beeome  as  general,  and  he  as 
oompletdy  revived  vn  Enghtnd  by  iatrodoctiatt 
firom  oar  coloniea  and  from  fbraigii  eoontiioai 
as  if  it  wan  permitted  In  revive  hy  ooawuientmi 
wient  hem  $  nnd  wboM  not  the  saase 
oieneasfiillowf  1\apwveat  the  mvivalor 
asentic  alaveify  eifectually,sts  iatrednction 
be  tuaated  eniverBnlly,  withnot  reganl  to  tha 
place  of  itaeommeooemeatt  and  thewlhre  in 
tbe  inataace  of  slavery,  the  far  (oei  OMMn  5neld 
to  the  oMiaicipal  law.  FVora  theftiet  of  ihena 
never  yet  ^viog  bora  any  slavery  in  tMn 
coontry  eaeent  the  oM  and  now  tntpiivd  onn 
ef  viltenage,  it  ia  endont^  that  hitherto  «ar  tntr 
has amfiirmly  contfolled the ief  locttnthia  ii»> 
spect ;  and  ao  long  at  the  vame  poNcy  nf  ex* 
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(I)  See  tbe  chapter « de  coniiom  legem  tfi- 
« versarum  in  diversia  impcriia^*  in  fiimr JPnh 
lect,  p.  639. 
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ikiiiiyihiMj  te  Tetoioed  ^  tbel^w  nf  Sng^- 

\uiytmuA  eoBtisas  iotilled  to  Hic  same  pr«- 

fam.     Nor  let  it  b«  thought  ■  peooRar 

wmt  d  cMDplotHiiioe  in  the  taw  of  ttiiglaiid, 

iM  dfa«ganliii|f  the  Um  hei  in  the  oftse  of 

^Ima,  it  fives  imniedNite  and  entiro  KhciCjf  to 

Am»wfc«B  they  ere  hroaghi  bore  from  m»» 

nfcif  comtiy.     Moot  of  the  othor  BuTOpvaa 

fliH)  m  wbicb  alaTor  j  io  diacoiiDttMiieodi 

iRPidopled  ft  like  policy. 

It  Soodond  domeotic  shivery  h  (m)  uo* 
Imwii,  except  oo  for  as  regordt  the  (a)  ooal- 
Icvcn  and  aalC-mokers,  whooo  oonditioB,  it 
— t  be  eauftaoeil,  bean  some  memMance  to 
ibfcrj ;  becfttwe  all  who  bare  onoo  acted  io 
9ltkt9  9f  Aiaae  eBpacttieo  are  eompelloblo  to 
%  aad  fixed  to  their  respective  pkacoB  of 
dorin^  life.  But  with  thia  sitigle 
theie  n  sot  the  least  veatige  of 
akf erj ;  aod  so  jealoos  ia  the  Scotch  low  of 
cfcry  ihini[pteDdiog  to  slaverj,  that  it  baa  been 
held  to  dinllow  eootracta  of  aeeviee  for  life,  or 
Ibr  a  nry  km^  term  ;  aa,  for  aijrty  yearn  (e). 
Booever,  no  pnrticolar  case  has  yet  happenedi 
ia  vfaich  it  has  been  neoessaiy  to  decide,  whe- 
Aer  a  slave  of  another  couolrv  acquires  fvee- 
en  bin  arrival  ia  Seot4aBd.  la  1757  this 
10  depending  in  the  Coort  of  Session 
ia  the  case  of  a  nei^ro ;  but  the  Wf^  happen* 
mg  lodie  during^  the  pendency  of  the  cause, 
the  ^aeoKoo  was  not  (*)  detemitned.  Bnt 
ahen  h  to  eanaidered,  that  in  the  time  of  sir 
TboaMs  €ra%,  who  wrote  at  least  150  years 
ago,  slavery  was  even  then  a  tbing^  unheard  of 
ia  Sicolland,  and  that  there  are  no  lawa  ( J7 )  to 
icga^te  aiavery,  one  can  scarce  donbt  what 
the  lords  of  aession  would  have  pro> 
I,  if  the  negro's  death  had  not  pre- 
a  decision. 
Io  tfce  IfoitedFrovinceoslnverybaviBgfiillien 

f  SB^  See  Onp.  Jos  Feod.  Kb.  1,  dieges.  11, 
ft  39.     Stairs  InsUt.  b.  1,  t.  %  s.  11,  IS. 

(m)  Forb.  Inol.  part  1,  b.  8,  t.  9.  Macdoual. 
lMt.vol.  1,  p.  68. 
(m)  Macdoual.  Instit.  vol.  1,  p.  68.  But  I 
»,  that  in  the  case  relied  on  by  Mr. 
I,  tiK  tern  of  service  was  not  the  only 
isii  cti wslanec.  ■  he  contract  was  be- 
tbe  naaslerB  and  the  crews  of  some  fish 
[;  the  latter  binding  tbenaselves  for  a 
wariy  nltawniiee  to  serve  in  their  respective 
MM  dnriDg  three  tines  nineteen  years,  so  that 
■Bt  aae  of  them,  daring  all  that  tine,  conld  re- 
nove  lltNtt  a  pnticahir  villago,  or  so  mncb  as 
ftan  one  boat  to  another.  Sieo  Diet.  Decis. 
tiL  FactiMii  ilKcitan. 

CJ  Wall.  Instit.  Law  of  Sbotl.  chap,  on 
nssSer  and  servant. 

(pjf  Sir  Tbonas  CraV)  mentiovlngthe  Bogw 
bb  villeoage,'sayo,  *  NnHoa  est  apod  nos  ejus 

*  svBO,  et  tnanditom  nonen,  nisi  quod  nonnnlb 

*  ia  Kbro  Regise  Bf a|estatis  de  niifivis  et  ad  Ir- 

*  butaium  aroalamantfbns  proponantnr;  qne 
*el  ah  Angtoram  moriboo  ooot  recepla,  et  nnn* 

ia  uoom  nostmm  dednota.*   Crsg.  ias 
m.tf  ategea.ll»t.3f. 


into  disuio  (9),  all  their  writers  agree,  tha^ 
slaves  fron  another  country  become  firoQ  the 
moment  they  enter  into  the  Dutch  terrtlories 
(r).  The  same  cnstom  prevails  in  some  of  the 
neiffbboariog  coaiitries,  particularly  Brabanr, 
and  other  parto  of  the  Austrian  Netherlaods; 
and  Gttdalmns,  an  eminent  civilian,  who  was 
fbmerlv  professor  of  law  at  Loovain  in  Bra- 
bant, relates  from  the  annals  of  tlie  supreme 
oonncil  at  MechKn,  that,  in  the  year  15S1,  an 
a|mliealion  forapprehoDdiog  and  aurreaderiog 
ft  fogitive  slave  from  Spain  was  on  this  accomlt 
rejected  (»). 

In  Fraoce  the  law  is  particnhirly  eyplicft 
against  regarding  the  hx  ioei  in  the  case  of  do- 
mestic shivery :  and  though,  in  some  of  the 
provinces,  a  remnant  of  t^  antient  slavery  is 
still  to  be  seen  in  tlie  persons  of  the  *  serfs'  or 

*  geoa  d»  moia^morte,*  who  are  atfacbed  to 
pariicolar  lands  (^),  as  villeins  regardant  fbr- 
merly  were  in  Engfaind  ;  yet  all  the  writera  oa 
the  law  of  Prance  agree,  that  the  moment  a 
slave  an-ivoa  there  mm  another  country-  he 
aoijuires  liberty,  not  io  consequence  of  any 
written  law,  hot  merely  by  long  usage  haviqg 
llbo  force  of  law.  There  are  nrnny  remarkable 
iootances  in  which  this  rule  against  ibe  admis- 
sion of  slaves  from  foreign  countrieH  has  bad 
€iket  in  Prance.  Two  are  mentioned  by  (n) 
Bodia;  one  being  the  case  of  a  forc^ign  mer- 
chant who  had  purchased  a  slave  in  Spain,  anil 
afterwarda  carried  him  into  France ;  the  other 
being  the  case  of  »  Spanish  ambassador,  whoso 
slave  waa  declared  free,  notwithstanding  tlie 
high  and  independent  character  of  the  state's 
owner.  This  latter  case  has  been  objected  to 
by  some  writers  (a>)  on  tlie  law  of  nations,  who 
do  not  disapprove  of  the  general  princtpie  on 

(q^  *  Be^gn  servos  non  babont,  nisi  in  Asii, 
'  Africft,  et  AmericH.'  Bynkersh.  Qnsest.  Jtir. 
Pub.  lib.  1,  o.  3.  Another  great  Datch  lawyer 
adds,  *  Neo  eoiqaam  nraitaltam  aune  liceat 

*  aese  venundare,  aat  alii  ratione  servilntis  juie 
<  semel  alteri  addicere.*  Voet  Commeatar.  ad 
Pandect,  lib.  1,  tk.  5,  s.  3. 

(r)  ^  Servituf  nanhitlm  ah  nsn  recenit,  ejns- 
'que  nomen  houle  apnd  nos  ezolevit;  adeo 
'  ouidem  ot  servi,  qnt  aliunde  hoc  addncontur, 

*  stmul  ac  imperii  nostri  fines  intrirant,  invitis 
'  tpsomm  domiois  ad  Kberlaten  proclamare 
'  possint :  Id  qood  et  aliemn  Christianftrum 

*  gentinni  moriVosreeeptumest.'  Greene wegeo 
de  Sjee,  Abrogat.  in  Holland ib,  &c.  p.  5.  John 
Voet,  in  tbe  place  cited  in  the  precdling  note, 
expresaes  himself  to  the  same  effect. 

(t)  Godelio.  de  Jur.  Novies.  lib.  1,  c.  5,  et 
▼inn.  in  Instit.  hbi  1,  tit.  3,  p.  39,  edit.  Heinccc. 

(t)  See  Inst,  an  droit  Pranc.  par  M.  Argon, 
ed.  1753,  Kv.  1,  chap.  1,  p.  4. 

(u)  Bodln»  de  Republic.  Kb.  1,  cap.  5,  da 
imperio  herili.  See  several  other  instances 
mentioned  in  the  Negiw  cause  in  the  19th  vo- 
lume of  the  Causes  Celebres. 

(w)  Kirchner,  de  Legat.  lib.  3,  c.  1,  nam. 
t33;  and  after  him  By  nkerslioek  Jnge  Com  * 
pet.  des  Ambawad.  ed.  par  Barbeyr.  e.  15,  s.  9. 
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irhicb  lilierty  is  giFeo  to  slaTetf  brought  froiA 
foretga  coantries,  bat  ooly  complaiD  of  its  op* 
pUcatioQ  to  the  particular  case  of  an  ambassa* 
dor.  Bat,  od  the  other  hand,  Wicqnefbrt  (r) 
blames  the  states  of  Holland  for  not  following 
the  example  of  the  French,  in  a  case  which 
he  roeniions.  After  the  establishment  of  the 
French  colonies  in  South  America,  the  kings 
of  France  thought  fit  to  deriate  from  the  strict* 
ness  of  the  antient  French  law,  in  respect  to 
slavery,  and  in  them  to  permit  and  regulate  the 
possessiou  of  negro  slaves^  ^he  first  edict  for 
this  purpose  is  said  to  have  been  one  in  April 
1615,  and  another  was  made  in  May  1686  (y), 
which  is^not  confined  to  negroes,  bat  regulates 
tlie  general  police  of  the  French  islands  in 
America,  and  is  known  by  the  name  of  the 
Code  Noir.  But  notwithstanding  these  edicts, 
if  negro  slaves  were  carried  from  the  French 
American  islands  into  France,  they  were  inti- 
tied  to  the  benefit  of  the  ancient  French  law, 
and  became  firee  on  their  arrival  in  France  (i). 
To  prevent  this  consequence,  a  third  edict  was 
made  in  October  1716,  which  permits  the 
bringing  of  negro  slaves  into  France  from  their 
American  islands.  The  permission  is  granted 
under  various  restrictions ;  all  tending  to  pre* 
Tent  the  long  continuance  of  negroes  in  France, 
to  restrain  their  owners  from  treating  them  as 
property  whilst  they  continne  in  their  mother 
country,  and  to  prevent  the  importation  of  fu- 
gitive negroes ;  and  with  a  like  view,  a  royal 
declaration  was  made  in  December  1738  (a), 
containing  an  exposition  of  the  edict  of  1716, 
and  some  additional  provisions.  But.  the  an- 
tient law  of  France  m  fiivour  of  slaves  from 
another  country,  still  has  eflect,  if  the  terms  of 
the  edict  of  1716,  and  of  the  declaration  of 
1738  are  not  strictly  complied  with ;  or  if  the 
negro  is  brought  from  a  place,  to  which  they 
do  not  extend.  This  appears  from  two  cases 
ai^udged  since  the  edict  of  1716.  In  One  (b) 
of  them,  which  happened  in  1738,  a  negro  had 
been  brought  from  the  island  of  St.  Domingo 
without  observing  the  terms  of  the  edict  of 
1716 ;  and  in  the  other  (c),  which  was  decided 
M  late  as  in  the  year  1758,  a  slave  had  been 

brought  from  the  East  Indies,  to  which  the 

»■  ■         ■  ■  ■        .  ■ 

(r)  Wicq.  Embassador,  Engl.  ed.  p.  268. 

(v)  Decisions  Nuuvelles,  par  M.  Denisart, 
tit.  Keg  reft.— Denisart  mentions,  that  the  edict 
of  1685  is  registered  with  the  sovereign  council 
at  Domingo,  but  has  never  been  re^^stered  in 
any  of  the  French  parliaments. 

(s)  Nouvelles  Decisions  par  M.  Denisart, 
tit.  Negres,  s.  S7. 

(a)  M«  Denbart  observes,  that  the  edict  of 
1716,  and  the  declaration  of  1738,  do  not  ap- 
pear to  have  been  ^ver  rcjgistered  by  the  parUa- 
inent  of  Paris,  becaose  thi^y  ace  considered  as 
contrary  to  the  common  law  of  the  kingdom. — 
See  his  Nouvelles  Decisions,  tit.  Negres.  And 
pee  above,  p.  19. 
.  (b)  See  Causes  Celebres,  vol.  13,  p.  499. 

(e)  Nouvelles  Dedaions  par  M.  Denisart, 
tiit.  Megrepi  s.  147* 
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edict  doth  not  extend :  and  in  both  these  cases 
the  slaves  were  declared  to  be  free« 

Such  are  the  examples  drawn  from  the  bws 
and  usages  of  other  European  countries ;  and 
they  fully  evioce,  that  wherever  it  is  the  policy 
to  discountenance  slavery,  a  disregard  of  the 
lex  lociy  in  the  case  of  slavery,  is  as  well  josti- 
fied  by  general  practice,  as  it  is  really  founded 
on  necessity.  Nor  is  the  justice  of  soch  pro* 
oeediog  less  evident ;  fi>r  bow  can  it  be  unjust 
to  devest  the  masto^s  property  in  his  slave, 
when  he  is  carried  into  a  country,  in  which, 
for  the  wisest  and  most  humane  reasons,  such 
property  is  known  to  be  prohibited,  and  conse* 
quentW  cannot  be  lawfully  introduced  ? 

6.  It  may  be  contended,  that  though  the  law 
of  England  will  not  receive  the  negro  as  a 
slave,  yet  it  may  suspend  the  severe  qualities  of 
the  slavery  whilst  the  negro  is  in  En^and,  and 

E reserve  the  master's  right  over  him  in  the  re» 
ition  of  a  servant,  either  by  presuming  a  coo- 
tract  for  that  purpose,  or,  without  the  aid  of 
such   a  refinement,  by  compulsioo  of  law 

S'ounded  on  the  condition  of  slavery  in  which 
e  negro  was  previous  to  his  arrival  here. 

But  insuperable  difficulties  occur  against 
modifying  and  qualifying  the  slavery  by  this 
artificial  refinement.  In  the  present  case,  at 
all  events,  such  a  modification  cannot  be  allow* 
able ;  because,  in  the  return,  the  master  claima 
the  benefit  of  the  relation  betweeii  him  and  Ihor 
negro  in  the  full  extent  of  the  original  slavery. 
But  for  the  sake  of  shewing  the  futiliQr  of 
the  argument  of  modification,  and  in  order 
to  prevent  a  future  attempt  by  the  masters  of 
negroes  to  avail  themselves  of  it,  I  will  try  its 
force. 

As  to  the  presuming  a  contract  of  service 
against  the  negro,  I  m  at  what  time  is  ita 
commencement  to  be  supposed  f  If  the  time 
was  before  the  negro's  arrival  in  England,  it 
was  made  when  be  was  in  a  state  of  slavery^ 
and  consequently  without  the  power  of  con« 
tractiog.  If  the  time  presumed  was  subse- 
quent, the  presumption  must  begin  the  moment 
of  the  negro's  arrival  here,  and  consequently 
be  founded  on  the  mere  fact  of  that  arrival,  and ' 
the  consequential  enfranchisement  by  opera- 
tion of  law.  But  is  not  a  slsTery,  determined 
against  the  consent  of  the  master,  a  strange 
foundation  for  presuming  a  contract  betweea 
him  and  the  slave  P  For  a  moment,  however,  I 
will  allow  the  reasonableness  of  presuming 
such  a  contract,  or  I  will  suppose  it  to  be  re- 
duced into  writing ;  but  then  I  ask,  what  are 
the  terms  of  this  contract  P  To  answer  the 
master's  purpose,  it  must  be  a  contract  to  serve 
the  roaster  here;  and  when  he  leaves  thia 
country  to  return  with  him  into  America^ 
where  the  slavery  will  again  attach  upon  the 
negro.  In  plain  terms,  it  is  a  contract  to  go 
into  slavery  whenever  the  master's  occasiona 
shall  require.  Will  the  law  of  England  dis* 
allow  the  introduction  of  slavery,  and  therefore 
emancipate  the  negro  from  it ;  and  yet  give 
effect  to  a  contract  founded  solely  upon  sla* 
very,  in  slavery  endiog  P  Is  it  p<table,  that  the 
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hiir  fif  Bhi/k^  c»a  be  sp  iasuUkog  u  tlie 

Bcgn^  m  iooo^siqleat  with  itaelf  ? 

.  TkngiUKot  of  modificatioD,  lodepeDdeDt* 

^ifcMaind,  is  equally  delusive. — There  ifl 

ftiMea  rele  by  which  the  Court  can  guide 

mM'm  a  partial  receptioD  of  slavery.    Be- 

•fa,  if  Ibe  law  of  Bnglaod  would  receire  the 

ifafcry  ef  the  negro  io  any  way,  there  can  be 

m  Ruoa  »hy  it  should  not  be  admitted  io  the 

aneiqrree  as  the  slavery  of  the  villein ;  l>ut 

Ae  aifeseieHt  of  modificatioa  necesiarily  sup- 

pim  tbe  CDotrary  ;  because,  if  the  slavery  of 

\kt  K^ffo  wae  received  iu  the  same  exteot, 

iMa it  would  Dot  be  Decsessary  to  have  recourse 

t»a  ^asli6oaftioa.     There  is  also  one  other  rea- 

•»  idl  mere  lepagneot  to  the  idea  nf  modify  • 

■g  the  sia¥ery .     If  the  law  of  finglaod  would 

m&Sj  the  alarery,  it  would  oeFtainly  take 

ivay  its  most  ejU9eptionable  qualities,  and  leave 

AoflevViiah  are  least  oppressive.    But  the  mo- 

ttcstisa  required  will  oe  iusufficieot  for  the 

flMsltt's  porpoee,  imless  the  law  leaves  behind 

a  ^pasKty  the  moat  exceptionable,  odious  and 

sppRSNve;     an  arbitrary  power  of  reviving 

Ifte  slavery  ib  its  fall  extent,  by  removal  of 

the  Bcgro  to  a  pbce,  in  which  the  slavery 

edl  sgaiB  attaeb  upon  him  with  sU  its  original 

6rity(^. 

FrasB  this  examinatioii  of  the  several  ob- 
Hmm  IB  favour  of  slavery  in  England,  I 
ffciBk  myself  well  warranted  to  observe,  that 
«f  being  weakened,  the  arguments 
slavery  In  England  have  deriv^  an  ad- 
d  Ibrce.  The  lesuU  is,  not  merely  that 
beeoiBe  Iree  en  being  brought  into  this 
QiOBtry,  iuit  that  the  law  of  England  confers 
ike  gift,  of  liberty  entire  and  unincumbered ; 
est  IB  iiaflse  only,  but  really  and  substantially ; 
lad  consequently  that  Mr.  Steuart  cannot  have 
^  least  right  over  Sommersett  the  negro, 
MLker  io  the  open  character  of  a  slave,  or  in 
one  of  an  ordinary  servant. 
(2.)  In  the  outset  of  the  argu- 
ment I  made  a  second  question 
on  Mr.  Steuart's  authority  to  en- 
ibrce  his  right,  if  be  has  any,  by 
transporting  the  negro  out  of  Eng- 
land. Few  words  will  be  necessary 
on  this  point,  which  my  duty  as 

-  (d)  This  answer  to  the  argument  of  modi- 

ieatiefi,  ineludcrv  an  answer  to  the  supposition, 

that  an  aetisei  of  trespass  *  per  quod  servitiom 

^eesisal,'  wiH  lie  for  loss  of  a  negro's  service. 

I  am  Dcraitaded,  that  the  case,  in  which  that 

Ttnitiiy  was  loosely  suggested,  was  one  in 

which  the  qoeatioo  was  about  a  negro  being 

mt  of  Eni^land.    I  mean  the  case  of  Smith  and 

Md,  %  Salk.  667.    Another  writ,  hinted  at 

h  the  same  case,  is  the  writ  of  trespass,  *  quare 

*CipttvaiD  soam  cepit  ;'Mirhicb  is  not  in  the 

Ims  applicable  to  the  negro,  or  any  other  slave. 

kttpposea  the  plaintiff  to  have  lutd  one  of  the 

1bb|'s  eoeoues  in  bis  cnstody  as  a  prisoner  of 

^v,  ^  la  have  had  a  right  of  detaining  him 

(ipifiBnt  of  a  raoflom.    See  R^.  Br.  10S| 

^<Md!9.jSyk.  ^7^ 
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eouniel  for  the  negro  requires  roe  to'  make,  ia 
order  to  give  him  every  possible  chance  of  a 
discharge  from  his  connoement,  and  not  from 
any  doubt  of  success  on  the  question  of  slavery. 

If  in  England  the  negro  continues  a  slave  to 
Mr.  Steuart,  he  must  be  content  to  have  tlie 
negro  subject  to  those  limitations  which  the 
laws  of  villeuage  imposed  on  the  lord  in  the 
enjoyment  of  his  property  io  the  villein ;  there 
beuig  no  other  laws  to  regulate  slavery  in  this 
country.  But  eveu  those  laws  did  not  permit 
that  high  act  of  dominion  which  Mr.  Steuart 
has  exercised;  for  they  restrained  the  lord 
from  forcing  the  villein  out  of  England.  The 
law,  by  which  the  lord^s  power  over  his  villein 
was  thus  limited,  has  reached  the  present 
times.  It  is  a  law  (e)  made  in  the  time  of  the 
first  William,  and  the  words  of  it  are,  <  probi- 
*  bemus  nt  nuUus  vendat  hominem  extra  par 
« triam*  (/). 

If  Mr.  Steuart  had  claimed  the  negro  as  e 
servant  by  contraet,  and  in  his  return  to  the 
Habeas  Corpus  had  stated  a  written  agreemeal 
to^leave  England  as  Mr.  Steuart  should  re- 
quire,  signed  by  the  negro,  and  made  after  his 
arrival  io  England,  when  he  had  a  capacity  of 
contracting,  it  ought  then  have  been  a  ques* 
tion,  whether  such  a  contract  in  writing  wouM 
have  warranted  Mr.  Steuart  io  compeMing  the 
performance  of  it,  by  forciblv  transporting  the 
negro  out  of  this  country  f  J  am  my^lf  satis- 
fied, that  no  contract,  however  solemnly  enter* 
ed  into,  would  have  justified  audi  violence. 
It  is  contrary  to  the  genius  of  the  English 
law,  to  allow  any  enforcement  of  agreements 
or  contracts,  by  any  other  compulsion,  than 
that  from  our  courts  of  justice.  The  exercise 
of  such  a  power  is  not  lawful  in  eases  of 
agreements  for  property ;  much  less  ought  it  tQ 
be  so  for  eoforcioflf  agreements  against  the 
person.  Besides,  is  it  reasonable  to  suppose, 
that  the  law  of  England  would  permit  that 
against  the  servant  by  contract,  which  is  de« 
nied  against  the  slave?  Nor  are  great  autho<* 
rities  wanting  to  acquit  the  law  of  England  of 
snch  an  inconsistency,  and  to  shew,  that  a» 
contract  will  not  warrant  a  compulsion  by  im- 
prisonment, and  consequently  milch  less  by 
transporting  the  party  out  of  this  kingfdom. 
Lord  Hobart,  whose  extraordinary  learaing^ 
judgment,  and  abiKties,  have  always  ranked  iue 
opinion  amongst  the  highest  authorities  of  law, 
expressly  says  (g),  that  the  body  of  a  freeman 
cannot  he  made  subject  to  distress  or  imprison- 
ment  by  contract,  but  only  by  judgments 
There  is,  however,  one  case,  in  whidi  it  io' 
said  that  the  performance  of  a  service  to  be 
done  abi^ad,  may  be  compelled  without  the 

(e)  Wilk.  Leg.  Saxon,  p.  S99,  et  cap.  65» 
Leg.  Gulielm.  1. 

(f}  This  law  furnishes  one  more  argument 
against  slavery  imported  from  a  foreign  coun-/ 
try.    If  the  faw  of  England  did  not  disallow; 
the  admission  of  snob  a  slaverv,  would  it  re* 
strain  the  master  from  taking  bis  slave  outtf* 
the  kingdom  f  ,(g)  Rob^61.  ^  .. 

.   F 
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ioterfcntion  of  a  court  of  justice ;  I  mean  the 
case  of  an  infant -apprentice,  bound  by  proper 
indentures  to  a  mariner  or  other  person,  where 
the  nature  of  the  service  imports,  that  it  is  to 
be  done  out  of  the  kingdom  (A),  and  the  party, 
by  reason  of  his  infancy,  is  liable  to  a  coercion 
not  justifiahle  in  ordinary  cases.  The  Habeas 
Corpus  Act  (i)  goes  a  step  further ;  and  per- 
sons who,  b^  contract  in  writing,  agree  with 
a  merchant  or  owner  of  a  plantation,  or  any 
other  person,  to  be  transported  beyond  sea,  and 
receive  earnest  on  such  agreements,  are  ex- 
cepted from  the  benefit  of  that  statute.  I 
must  say,  that  the  exception  appears  very  un- 
guarded;  and  if  the  law  as  it  was  previous  to 
this  statute,  did  entitle  the  subject  to  the 
Habeas  Corpus  in  the  case  which  the  statute 
excepts,  it  can  only  operate  in  excluding  him 
ID  that  particular  case  from  the  additional  pro- 
risioDS  of  the  statute,  and  cannot,  I  presume,  be 
justly  extended  to  deprive  him  of  the  Habeas 
Corpus,  as  the  common  law  gave  it  before  the 
making  of  the  statute. 

loncioiion.  Upon  the  whole,  the  return  to 

the  Habeas  Corpus  in  the  present 


by  reference  to  the  violent  manner  in  which  it 
has  been  attempted  to  enforce  that  right,  will 
appear  equally  unworthy  of  this  court's  ap- 
probation. By  condemning  the  return,  the 
revival  of  domestic  slavery  will  be  rendered  as 
iinpracticable  by  introduction  from  our  colo- 
nies and  from  other  countries,  as  it  is  by  com- 
mencement  here.  Such  a  judgment  will  be 
no  less  conducive  to  the  public  advantage,  than 
It  will  be  conformable  to  natural  justice,  and  to 
principles  and  authorities  of  law  ;  and  this 
court,  by  effectually  obstructing  the  admission 
of  the  new  slavery  of  negroes  into  England, 
will  in  these  times  reflect  as  much  honour  on 
themselves,  as  the  great  judges,  their  prede- 
itessors,  formerly  acquired,  by  contributing  so 
uniformly  and  successfully  to  the  suppression 
•f  the  old  slavery  of  villeuage. 

Arguments  of  tub  othbr  Coumskl. 

Mr.  Alle^ne, — ^Though  it  may  seem  pre- 
fumption  in  me  to  offer  any  remarks,  after  the 
elaborate  discourse  josi  now  delivered,  yet  1 
hope  the  indulgence  of  the  Court ;  and  shall 
eonfine  my  observations  to  some  few  points, 
oot  included  by  Mr.  Hargrave.  It  is  well 
known  to  your  lordships,  that  much  has  been 
asserted  by  the  ancient  philosophers  and  civi- 
lians, in  defence  of  the  principles  of  slavery: 
Aristotle  has  particularly  enlarged  on  that  soh- 
ject.  An  observation  still  it  is,  of  one  of  the 
most  able,  roost  ingenious,  most  convincing 
writers  of  modem  times,  whom  I  need  not 
hesitate,  on  this  occasion,  to  prefer  to  Aristotle, 
the  great  Montesquieu,  that  Aristotle,  on  this 
aabject,  reasoned  very  unlike  the  philosopher. 
Be  draws  his  precedents  from  baroarous  ages 


(A)  Hob.  184.        (4  31  Cba.  !^  o.  f,  §  13. 
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and  nations,  and  then  deducei  maxims  from 
them,  for  tb^  contemplation  and  practice  of 
civilized  times  and  countries.  If  a  naan  who 
in  battle  has  bad  his  enemy's  throat  at  bis 
swonPs  point,  spares  him,  and  says  therefor* 
he  has  power  over  bis  life  and  liberty,  is  this 
true?  By  whatever  duty  be  was  bound*  t9 
s|>are  him  in  battle,  (whicn  he  always  is,  wbea 
be  can  with  safety)  by  the  same  he  obliges 
himself  to  spare  the  lire  of  the  captive,  and  re- 
store his  liberty  as  soon  as  possible,  consistent 
with  those  considerations  from  whence  he  was 
authorised  to  spare  at  first ;  the  same  isdis- 
pensible  duty  operates  throughout.  As  a  con- 
tract:  in  all  contracts  there  must  be  power  oa 
one  side  to  give,  on  the  other  to  receive ;  and  a 
competent  consideration.  Now,  what  power 
can  there  be  in  any  man  to  dispose  of  all  the 
rights  vested  by  nature  and  society  in  him  and 
his  descendants?  He  cannot  consent  to  part 
with  them,  without  ceasing  to  be  a  man  ;  for 
tbey  immediately  flow  from,  and  are  essential 
to,  bis  condition  as  such  :  tbey  cannot  be  taken 
from  him,  for  they  are  not  his,  as  a  citizen  or 
a  member  of  society  merely ;  and  are  not  to  be 
resigned  to  a  power  inferior  to  that  which  gave 
them.  With  respect  to  consideration,  what 
shall  be  adequate?  As  a  speculative  point,  sla- 
very may  a  little  differ  in  its  appearance,  and 
the  relation  of  master  and  slave,  with  the  obli«> 
gations  on  the  part  of  the  slave,  may  lie  coa- 
ceived ;  and  merely  in  this  view,  might  b* 
thought  to  take  effect  in  all  places  alike ;  as 
natural  relations  always  do.  But  slavery  is 
not  a  natural,  it  is  a  municipal  relation ;  an  in^ 
stitution  therefore  confined  to  certain  places, 
and  necessarily  dropt  by  passage  into  a  coun- 
try where  such  municipal  regulations  do  not 
subsbt.  The  negro  making  choice  of  bis 
habitation  here,  has  subjected  himself  to  the 
penalties,  and  is  therefore  entitled  to  the- 
protection  of  our  Ismvs.  One  remarkable 
case  seems  to  require  being  mentioned :  some 
Spanish  criminals  having  escaped  from  exe« 
cotioo,  were  set  free  in  France.  [Lord  Mans* 
field. — Note  the  distinction  in  the  case:  in 
this  case,  France  was  not  bound'  to  judge 
by  the  municipal  laws  of  Spain ;  nor  waa. 
to  take  cognizance  of  the  offences  supposed 
against  that  law.]  There  has  been  started  an 
objection,  that  a  company  having  been  estab- 
lished by  our  government  for  we  trade  of 
slaves,  it  were  unjust  to  deprive  them  here.-«» 
No :  the  government  incorporated  them  with 
such  powers  as  individuals  had  used  by  cus- 
tom, the  only  title  on  which  that  trade  sub- 
sisted ;  I  conceive,  that  had  never  extended, 
nor  could  extend,  to  slaves  brought  hither ;  it 
was  not  enlarged  at  ail  by  the  incorporation  of 
that  company,  as  to  the  nature  or  limits  of  its 
authority.  It  is  said,  let  slaves  know  they  are 
all  free  as  soon  as  arrived  here,  they  will  flock 
over  in  vast  numbers,  over-run  this  country, 
and  debate  the  plantations.  There  are  too 
strong  ^Kvalties  by  which  they  will  be  kept  iu; 
nor  are  the  persons  who  might  conrey  them 
over  much  indu^  to  attempt  it;  the  desyic^ 
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Ue  taMm  in  which  neg^roes  bftf  e  the  mis* 
fvrtOM  to  he  eoDfidered,  effe<$to»11y  prevents 
tbdr  iaportatioD  in  any  cousiHertble^^egree. 
Ought  we  not,  oo  oor  part,  to  guard  and  pre- 
ferretliallibertv  by  which  wearedistiogaisbed 
Ij  aU  the  earth!  to  he  jealooa  of  whatever 
aetmre  bat  a  teodency  to  dimioish  the  veoe- 
ntioa  doe  to  the  fini  of  bletsinga?  The  horrid 
crueltiea,  icaroe  credible  in  recital,  iierpetrated 
ia  inerica,  might,  by  the  allowance  of  slaves 
iOMNi^  OS,  be  iDtrodoced  here.  Could  your 
Jocdsbip,  could  any  liberal  and  ingenuous  tem- 
per, enduie,  in  the  fields  bordering  on  this  city, 
Is  lee  a  wretch  bound  for  some  trivial  offence 
Is  a  tree,  torn  and  agonizing  beneath  the 
aoowgeP  Such  objects  might  by  time  become 
fimiiur,  become  unheedH  by  this  nation ; 
aerdsedy  as  thev  are  now,  to  far  different  sen- 
tiDeats,  may  those  sentiments  never  be  ex« 
tiaei!  ibe  fcieliBga  of  bamanity  !  the  generous 
lal&ei  of  free  minds !  May  such  principles 
never  be  oormpted  by  the  mixture  of  slavish 
flOilsnsi  Nor  can  1  believe,  we  shall  suffer 
asyisdividuat  liying  here  to  want  tliat  liberty, 
WBMe  effects  are  glory  and  happiness  to  the 
pabfieand  every  individual. 

Mr.  Wallace, — ^The  question  has  been  stated, 
srhedier  the  right  can  be  supported  here ;  or, 
if  it  am,  whether  a  course  of  proceedings  at 
law  be  not  nacessary  to  give  effect  to  tt^e  right  P 
It  is  found  in  three  quarters  of  the  globe,  and 
ai  part  of  the  fourth.  In  Asis  the  whole  peo- 
ple; in  Africa  and  America  far  the  greater 
|art;  in  Europe  great  nnmbers  of  the  Rus- 
MM  and  Polaaders.  As  to  captivity  in  war, 
the  Christian  princes  have  been  need  to  give 
ile  to  the  prisoners ;  and  it  took  rise  probably 
iatbeCnisades,  when  they  gave  them  life,  and 
MBKtimes  enfranchised  them,  to  inlist  under 
the  standard  of  the  cross,  against  the  Mabo* 
■elUML  The  right  of  a  conqueror  was  abso- 
Iste  m  Europe,  and  is  in  Africa.  The  natives 
•re  brought  from  Africa  to  the  West  ludies; 
Viirohase  is  made  there,  act  because  of  positive 
bw,  but  there  being  no  law  against  it.  It  can- 
Bst  be  in  ooosideration  by  this  or  any  other 
coort,  to  see,  whether  the  West  India  regula- 
tisMare  the  best  possible;  such  as  they  are, 
while  they  eontiooe  in  force  as  laws,  thc;y  most 
Is  adhered  to.  As  to  England  not  permitting 
ihfery,  there  is  no  law  against  it ;  nor  do  I 
I  lod  any  atleaipt  has  been  nsade  to  prove  the 
aiHenee  of  one.  Villenage  itself  has  all  but 
the  name.  Though  the  dissolution  of  monas- 
hries,  amongst  ouer  material  alterations,  did 
soeaiion  the  decay  of  that  tenure,  slaves  could 
bratha  io  Enghmd  :  for  villeins  were  in  this 
eeantry,  and  were  mere  slaves,  in  Elizabeth, 
fteppanl's  Abridgment,  afterwards,  savs  they 
vera  worn  out  in  bis  time.  [Lord  Mansfield 
^eatieBs  an  assertion,  but  does  not  recollect  the 
Mtbor,  thai  two  only  were  in  EngUnd  in  the 
tee  of  Charles  the  Sd*  at  the  time  of  the  aboli- 
tieaof  tenures.]  In  the  cases  cited,  the  two 
iitt  directly  afl&rm  an  action  of  trover,  an  action 
NfrnpriatM  to  mere  common  chattels.  Lord 
Hfff 8  ofiaioii^  ia  a  mere 


onsnpported  by  precedent.  And  if  it  be  obt 
jected,  that  a  proper  action  could  not  be 
brought,  it  is  a  known  and  albwed  practice  in 
mercantile  transactions,  if  the  cause  ariset 
abroad,  to  lay  it  within  the  kingdom :  therefore 
the  contract  in  Virginia  might  be  laid  to  be  in 
London,  and  wouM  not  be  traversable.  With 
respect  to  the  other  cases,  the  particular  mode 
of  action  was  alone  objected  to ;  had  it  l>een  an 
action  '  |)er  quod  servitium  amisit,'  for  loss  of 
service,  the  Court  would  have  allowed  it.  The 
Court  called  ihe  person,  for  the  recovery  of 
whom  it  was  brought,  a  slavish  servant^  in 
Chatiiberlayne's  case.  Lord  Hardwicke,  and 
the  afterwards  lord  chief  justice  Talbot,  then 
attnroey  and  solicitor-general,  pronouuced  a 
slave  not  free  by  coming  into  England.  It  is 
I  necessary  the  masters  should  bring  them  over ; 
!  for  they  cannot  trust  the  whites,  either  with 
the  stores  or  the  navigating  the  vessel.  There- 
fore, the  benefit  taken  on  the  Habeas  Corpus 
Act  ought  to  he  allowed. 

Lord  Matufield  ohserves.  The  case  alluded 
to  was  upon  a  petition  in  Lincoln's  Inn  Hall, 
after  dinner ;  probably,  therefore,  might  not, 
as  he  believes  the  contrary  is  not  unnsnid  at  that 
hour,  be  taken  with  much  accuracy.  The 
principal  matter  was  then,  on  the  earnest  soli* 
citation  of  many  merchants,  to  know,  whether 
a  slave  was  freed  by  being  made  a  Christian  P 
And  it  was  resolved,  not.  It  is  remarkable, 
though  the  English  took  infinite  pains  before 
to  prevent  their  slayes  being  made  Christians, 
that  they  might  not  lie  freed,  the  French  sng- 

f jested  they  must  bring- their's  into  France, 
when  the  edict  of  1706  was  petitioned  for,)  to 
make  them  Christians.  He  said,  the  distinc- 
tk>n  was  difficult  as  to  slavery,  which  could  not 
be  resumed  after  emancipation,  and  yet  the  con* 
dition  of  slavery ,  in  its  full  extent,  could  not  be  to* 
lerated  here.  Much  consideration  wasnecessaryi 
to  define  how  far  the  point  shonld  he  carried. 

The  Court  must  consider  the  great  (de- 
triment to  proprietors,  there  being  so  great 
a  number  in  the  ports  of  this  kingdom,  that 
many  thousands  of  pounds  would  he  lost  to  the 
owners,  by  setting  them  free.  (A  gentleman 
observed,  no  great  danger;  for  in  a  whole 
fleet,  usually,  there  would  not  be  six  slaves.) 
As  to  France,  the  case  stated  decides  no 
farther  than  that  kingdom ;  and  there  freedom 
was  claimed,  because  the  slave  had  not  been 
registered  in  the  port  where  he  entered,  con* 
formably  to  the  edict  of  1700.  Might  not  a 
slave  as  well  he  freed  by  going  out  of  Virgmia 
to  the  adjacent  eoontry,  where  there  are  ne 
slaves,  if  change  to  a  place  of  contrary  custom 
was  sufficient  r  A  statute  by  the  legislature,  to 
subject  the  West  India  ph>perty  to  payment  of 
debts,  I  hope,  will  be  thought  some  proof;  an> 
other  act  devests  the  African  company  of  their 
slaves,  and  vests  them  in  the  West  India  Com* 
pan^  :  I  say,  I  hope  these  are  proofs  the  law 
has  niterfered  for  the  maintenance  of  the  trade 
in  slaves,  and  the  transferring  of  slavery.  As 
for  want  of  application  properly  to  a  court  of 
juftice }  a  comnMHi  saryant  may  be  eonrected 
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here  by  bis  mailer's  private  authority.  Habos 
Corpus  acknowiedgeis  a  rigfht  to  seise  persona 
by  force  employed  to  serve  abroad.  A  ri^irhtof 
compulsion  there  must  be,  or  the  master  will 
be  under  the  ridiculous  oecessity  of  iie<rtecliog 
his  proper  business,  by  stayinjf  here  to  have 
their  serrSoe,  or  must  lie  quite  deprived  of  those 
•laves  be  bos  been  obliged  to  bring  over.  The 
case,  as  to  service  for  life,  was  oot  allowed, 
merely  for  want  of  a  deed  to  pass  it. ' 
•  The  Court  approved  Mr.  Alley ne's  opinion  of 
the  disttnotion,  how  far  muuicipal  laws  were  to 
be  regarded  :  instanced  the  right  of  marriage ; 
which,  properly  stdemniaed,  was  in  all  pkices 
tbe  ^ame,  but  the  regulations  of  power  over 
children  from  it,  and  other  circumstances,  very 
•various;  and  advised,  if  the  merchants  thought 
it  so  necessary,  to  apply  to  parliament,  who 
could  make  laws. 

J.    Adjourned  till  that  day  se'nuight. 

Mr.  Dunning. — It  isinoombenton  me  to  jus- 
tify captain  Know  lea's  detainer  of  tbe  negro ; 
this  will  be  effected,  by  proving  a  right  in  Mr. 
JBteuart;  even  a  supposed  oiie;  for  till  that 
niatter  was  determined,  it  were  somewhat  un- 
accoontahle  4hat  a  negro  should  depart  his 
•ervioe,  and  put  the  means  out  of  his  power  of 
triyng  that  right  to  effect,  by  a  flight  out  of  tbe 
kingdom.  I  will  explain  what  appears  to  me 
tbe  foundation  of  Mr.  Steuart's  claim.  Before 
the  writ  of  Habeas  Corpus  issued  in  the  preseOt 
caae,  there  was,  and  there  still  is,  a  great  num^ 
ber  of  slaves  in  Africa,  (from  whence  thci  Ame- 
rican plantations  are  supplied)  who  are  saleable, 
and  in  fact  sold.  {Joder'all  these  descriptions 
is  James  Sommersett.  Mr.  Steuart  brought  him 
aver  to  England ;  purposing  to  return  te  Ja- 
inaica,  the  negro  chose  to  depart  tbe  service, 
•and  was  sloptaod  detained  by  captain  Rnowtes, 
until  bis  master  should  set  sail  and  take  him 
away  to  be  sold  in  Jamaica.  Tbe  gentlemen 
en  the  other  aide,  to  whom  I  impute  no  blame, 
but  on  the  other  hand  much  commendation, 
hufe  advanced  many  ingenious  propositions ; 
part  of  which  are  undeniably  true,  and  part  Tas 
18  usual  in  compositions  of  ingenuity)  very  dis- 
jputable.  it  is  my  misfortune  to  address  an 
jsudience,  the  greater  part  of  which,  I  fear, 
^e  pt'ejudiced  tbe  other  way.  But  wishes,  I 
mm  well  convinced,  will  never  enter  iutxi  your 
Jordshipa'  minds,  to  influence  the  determination 
of  the  point:  this  cause  must  be  what  in  fact 
And  law  it  is ;  its  fatfe,  1  trust,  therefore,  de* 
Deads  On  fixi  invariable  hiles,  resulting  by  law 
from  tl»e  nature  of  the  case.  For  myself,  I 
woliM  not  be  understood  to  intimate  a  wish  io 
faFOur  of  alatery,  by  liny  means ;  nor  od  the 
other  side  to  be  siippoaed  the  malntaidet'  of  an 
opinion  contrary  to  my  own  judgmenft  I  am 
bound  by  duty  to  maintain  those  argOmtents 
which  are  mosjt  usefbl  to  captain  Knowles^  as 
far  as  is  consistent  with  truth  ;  and  if  his  con- 
duct has  been  agreeable  to  the  laws  throughout, 
i  am  under  a  farther  indispensible  duty  to  sup^ 
port  it.  I  ask  no  other  attention  than  may 
l!tatwiMj  Ni«H  ff»Hii  AiQ  ipipomiico  ff  the 


question:  less  than  this  I  hare  nd  t#tMn  U^ 
expect;  more,  I  neither  demand  nor  wM  t» 
have  allowed.  Many  alarming  appn^hensioha 
have  been  entertained  of  tbe  consequente  of  the 
decision,  either  way.  About  14,000  slaves, 
from  the  most  exact  intelligence  I  am  Me  t6 
procure,  are  at  present  here ;  and  some  Ittlfe 
time  past,  166,914  in  Jamaica;  there  mre, 
besides,  a  number  of  wild  negroes  in  th^  woods. 
The  computed  value  of  a  negro  in  those  parts 
50/.  a  head.  In  tbe  other  islands  I  cannot 
state  with  tbe  same  accuracy,  but  on  tbe  who1%.. 
they  are  about  aa  many.  The  means  of  oou- 
veyance,  I  am  told,  are  manifold  ;  every  family 
almost  brings  over  a  great  number;  and  will^ 
be  the  decision  on  which  side  it  may.  Mdst 
negroes  who  have  nM>ney  (and  that  desoriptfon 
1  believe  will  include  nearly  all)  make  interest 
with  the  common  sailors  to  be  carried  hither. 
There  are  negroes  not  falling  under  tbe  pn^t* 
denomination  of  any  yet  mentioned,  desceb- 
dants  of  the  original  slaves,  thfe  aborigint^s^  if  1 
may  call  them  so ;  these  hate  gradually  ac- 
quired a  natural  attachment  to  their  coAntry 
and  situation;  in  aU  insurrections  they  sid6 
with  their  masters :  otherwise  the  vast  disprO« 
portioo  of  the-negroes  to  the  whites,  (tiot  less 
probably  than  that  of  100  to  one)  would  have 
been  fatal  in  its  consequences.  There  are  very 
strong  and  particular  grounds  of  apprehen-^ 
sion,  if  the  relation  in  which  they  stand  tb 
their  masters  is  utterly  to  be  dissolved  on  th<B 
mstant  of  their  coming  into  England.  Hkiv^y« 
say  the  gentlemen,  is  an  odious  thilig ;  the 
name  is :  and  the  reality  ;  if  it  were  as  one  haa 
defined,  and  the  rest  supposed  it.  If  it  were 
necessary  to  the  idea  and  the  exIsteuOe  dr 
James  Sommersett,  that  his  master,  ^eb  Her<^ 
might  kill,  nay,  might  eat  him,  might  sel lilting 
or  dead,  might  inake  him  and  bis  desdehdanU 
property  ahenabie,  and  thus  transmissible  to 

rterity ;  this,  how  high  soever  my  id^aia  mdjr 
of  the  duty  of  my  proibssion,  is  what  I 
should  decline  pretty  much  t6  def<^nd  dr  U^-t 
sert,  fbr  any  pnriiose,  seriously ;  I  sboulti  only 
speak  tif  it  to  testify  my  contempt  add  b^- 
borrente.  But  this  is  what  at  present  I  ant 
not  at  all  concerned  in ;  unless  captaiii  Ktroyvles, 
or  Mr.  Steuart,  have  killed  or  eat  bim*. 
Freedom  has  been  assorted  as  a  natural  rigfafj 
and  thOrefore  unalienable  and  uUrestraibUble  ; 
there  is  pferhiips  no  branch  of  this  right,  but  in 
some  at  all  times,  and  iti  all  places  at  diffi^rent 
times,  has  been  t-estraioed  *.  nor  eouM  society 
otherwise  be  Oonceived  to  exist.  Fo^tbe  viretk 
b^fit  of  the  public  and  iiidividnals,  Aaturil 
liberty,  whieh  coni^ists  in  dofhg  what  otft;  Kk^; 
is  altered  to  the  dohig  what  one  ought.  TBd 
gentlemen  who  have  spoke  with  so  tiiotsh  %M; 
have  supposed  different  ways  by  «»htcb  ^^^^^ 
commences;  but  htive omitted  one,  and  Hft^^'j^ 
for  it  would  have  ^iveo  a  more  fdvourabltf  IdM 
of  the  nature  of  th\ait  poweih  d|fainst  wbidb  thelj 
ix>mbat.  We  are  apt  (dthi  gr^t  AollmrHlet 
support  this  way  of  speaklHg)  to  call  khtUt  istt^ 
ttdns  unive^telly,  whose  internal  pdli<^  ti^b  «^ 
iiriiorbltl  ef,  bbrWatti ;  (thai  the«W6M,  ^ 
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r4lS€. 


ftMibcousidered,  were  tuT 
n^MiBndable  tiiaii  tVftetr 


loacr  customt, 

justifiable 

^  i_     ir         w  ._     O^^Nrti  x)   Tinfbrtu- 

iwf,  w«  camlig  ihetb    D«&i-l>mx-ians,  w^  are 

i|(»iftiiiktfiem  90,  and  amipr  c^onclafiions  ac- 

fa^y.  There  arts  slari^  its   Air tc»  toy  cap- 

NTi9tar>jttheDamber   tajp    Troin  great; 

fc«Btr)fii«fiiiea  into    mstoy    b malt,  same 

fimtermoria,  who  do,  m  IH^tr  wnrs  with  one 

Miier,iKt]nBcoBiom.      T%ere  are  of'  these 

faille, ntt  vbo  have  a  setise  oF  the  rigrfat  and 

nIr  if  (fwdom  ;   but  ^wbo   imai|i^ine  that  of- 

ftteii^ttiwi  society  are  ptmiBhiLble  joaDy  by 

fcwwhw  of  aeiritu^e.      For  eritufes  against 

pt^.aeanMd^rabte  addition  is  ntade  to  the 

McrofdaTM.     They    b«tve    a   proce^  by 

vM.tlie  qoaotlty  tif  tbe  ^ebt  Is  ascertainea ; 

lid  if«ll  the  property  of   tlie    debtor  in  goods 

ftaickurls  19  ioisumcient,   be  'ti^ho  ha^  thus 

iiiHitti  All  he  has  besideo,   ia  deemedph)- 

y^l^iaself;  the  prooer   nfflker  fahefiflr  we 

ttty  oH  him)  ae'izes  tne   maotTeni,  Und  dii- 

pnaoThiWi  as  a  slave,      l^e  iloti*t  contend 

nAr  irhieh  of  these  the  ontbrtunate  man  in 

latlita  fi;  hot  his  eondHloil  vvas  that  of  ser- 

viadeiii  Afnea;  the  Y4w  of  the  land  of  that 

•ntry  disclosed  of  hiitt   as   property,  with  all 

thecBMn^aeDces  of  transnaiasioD  and  alietiS- 

te;  Ihe  vtatutes  of  tbe    British  legislature 

ttafina  this  eondttion  ;  and  thus  he  was  a  slave 

^  m  law  and  fact.     1  do  not  aim  at  proving 

Arc  pointa;  not  hecatiae  they  want  evidence, 

hit heeaose  they  have  not  been  controverted,  to 

ftytvc<A\eetion,  and  are,  1  think;  incapable  of 

na).  Mr.Bteaart,  with  ^is  i^ght,  tirossed  the 

ftfthatJe,  and  waS  not  to  have  the  satisfaction  of 

dBcovenntr.tiU  after  hia  arrival  in  this  country, 

ftst  all  relation  between  him  and  the  negro,  as 

^Mster  and  servant,  was  to  be  matter  of  con- 

bvvcrsy ,  and  of  tong  legal  disquisition.    A  few 

^srds  may  be  proper,  coticerning  the  Russian 

itave;  and  the  proceethogs  of  tbe  House  of 

fVuiMions  on  that  case,     tt  is  not  absnrd  in 

|be  idea,  as  qaoted,  nor  hnprobable  as  matter 

if  &fct;  the  expression  has  a  kind  of  absurdity. 

1^  thibk,  withotit  an^r  prejudice  tb  Mr.  ^i^oaH, 

ibe  merits  of  this  cause,  1  may  admit  th^ 

oat  poaaihie  to  be  deaireO,  as  far  as  the 

of  tnat  slave  goes.    The  ma^er  and  slave 

both,  (or  should  have  been  at  leaist)  on 

cooing  here,  new  creatures.   Russian  ^1S- 

terj,  aad  eveti  the  subohlihatibn  amongst  them- 

■efvcB,  ia  the  degree  they  use  it,  is  not  here  to 

be  taierited.     Mr.  Allejtife  justly  observes,  the 

wiaicipat  regulations  df  one  coantry  sre  not 

Iwdili^'  oo  another ;  but  does  the  relation  ceas^ 

btae  tbe  modes  of  creatitig  it,  tbe  degrees  in 

Mueb  it  Bdbsists,  tary  ?  1  have  not  heard,  not, 

t  fioc^,  ia  there  aby  intention  to  affirm,  the 

tif  alasier  and  servant  ceai^es  here  f    I 

ibe  municipal  relations  differ  in  dif- 

colooies,  accot'ding  to  humanity,  and 

be;     A  dlslioetion  Was  endeavoured  Id 

Westabfhlbed  betw^n  batiiral  and  muiiicipsl 

HiMfbs;    but  ibb  natural  relations  ari^  not 

t^M  ably  wbii^h  attend  thd  person  of  tho  tiiao, 

^Giieai  jb  io  tif0  J  WttUr  Wfiich  the  idtihici^al 


are  tnost  closely  connected :  niiimcipal  lawi, 
strictly,  are  those  confined  to  S  paVticular  place  \ 
political,  are  thdse  in  which  the  munichtal  laws 
Of  nfiany  iftates  ihay  aud  do  concur,  lae  rela- 
tion of  huabaod  and  wife,  1  think  myself  war* 
rSnted  in  <^iiiesti6ning,  as  a  natural  relation : 
doe^  it  subsist  for  life ;  or  lb  answer  the  natural 
purposes  which  mSy  reasonably  be  supposed 
ofteu  io  terminate  sooner  f  1f et  this  ia  one  of 
those  relations  which  follow  a  roan  every 
where.  If  only  natural  relations  had  that  pro- 
perty, the  effect  would  be  vei-y  licdited  indeed. 
In  fact,  the  municipal  laws  are  principally  em- 
ployed in  determining  thte  manner  by  which 
relations  are  created  ;  and  which  manner  varieb 
In  vaHoos  countries,  and  in  tbe  same  coubtry 
itt  different  peKods ;  tbe  political^relation,  itsetf 
coiitinUing  usually  unchanged  by  the  chabge 
of  place.  'There  is  but  one  form  at  present 
^itti  us,  by  which  the  relation  of  husband  and 
wifb  ciiu  be  constituted ;  there  was  a  time  when 
otherwise :  I  ueed  not  say  other  nations  have 
their  own  modes,  for  that  and  other  ends  of 
noci^ty.  Contract  is  not  the  only  means,  on 
tbe  other  hand,  of  producing  the  relstion  of 
master  and  servant ;  the  magistrates  are  em- 
powered to  oblige  persons  under  certain  cir- 
cumstances to  serve.  Let  me  take  holice,  nei« 
ther  the  air  of  England  is  too  pure  for  a  slav^ 
to  breathe  in,  nor  nave  the  laws  of  £nglan4 
rejected  servitude.  Viilenage  in  this  country 
is  said  to  be  worn  out ;  tbe  propriety  of  the 
eJcprHsibil  strikes  me  a  little.  Are  the  lawl 
not  existing  by  which  it  was  created  ?  A  mat- 
ter of  ihore  curiosity  than  use,  it  is,  to  enquire 
when  that  set  of  people  ceased.  Tbe  statute  of 
tenures  did  not  however  abolish  viilenage  ii| 
gross;  itieft  bersons  of  ihat  condition  in  the 
same  state  as  oefore  ;  if  their  descendants  ar^ 
all  dead,  the  gentlemea  are  right  tb  say  ih^ 
aulgect  of  those  laws  is  gone,  but  not  the  law i 
if  the  subject  i-evives,  tne  law  will  lead  tli^ 
sniject.  If  the  statute  of  Charles  tbe  2d,  eyb^ 
be  repealed,  the  law  of  viilenage  revives  in  itf 
full  fottre.  If  my  leartied  brother  the  Serjeant* 
dr  the  otbeir  gentletnen  who  argued  on  the 
8opt)08ed  subject  of  freedond,  will  go  through 
an  operation  my  rtodiog  aiwures  rii^  wifl  be 
sufficient  for  that  purpose,  1  shall  claim  .'theni 
as  properly.  I  won't,  I  assure  them,  na^ke^ 
rigorous  use  of  iny  power  ;  I 'will  neither  seij 
them,  eat  them,  nor  part  with  them.  It  woul^ 
b^  a  great  sui'priz^,  and  sohie  inconVenience| 


niigbt  have  the  luck  to  invent,  tie  diun 
find  his  way  to  London  oh  foot.  He  tel|s  his 
iertant.t>o  ibi<i ;  the  servant  replies,  j^elbre  I 
do  it,  1  think  fit  to  inform  you.  Sir,  tbe  firb( 
step  On  this  happy  land  sets  all  men  on  a  per<^ 
feet  level ;  yoii  are  jusfc  as  naucb  obliged  ib^ 
obcly  my  Commands.  Thus,  neither  superior^ 
or  inferior,  both  go  without  their  dinnei^^     Vf  e 
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lioo*      The  motietDeD  hftve  collected  more 
reading  tban  I  hft?e  leiaure  to  collect,  or  in- 

J Of  try  (I  must  owe)  if  I  had  leisure :  very 
ludable  pains  ha?e  been  taken,  and  very  inffe- 
niousy  in  collecting  the  sentinaents  of  other 
coantries,  which  1  shall  not  much  r^;ard,  as 
afTectinff  the  point  orjurisdiction  of  this  court. 
Id  HolTiind,  so  far  mm  perfect  freedom,  (I 
apeak  from  knowledge)  there  are,  who  without 
being  conscious  of  contract,  ha?e  for  offences 
perfMAual  labour  imposed,  and  death  the  con- 
dition annexed  to  oon- performance.  Either 
all  the  different  ranks  most  be  allowed  natural, 
which  is  not  readily  conceiTed,  or  there  are 
political  ones,  which  cease  not  on  change  of 
soil.  But  in  what  manner  is  the  negro  to 
be  treated  P  How  far  lawful  to  detain  him  f 
My  footman,  according  to  my  agreement,  is 
obliged  to  attend  me  from  this  city,  or  he  is  not ; 
if  no  condition,  that  he  shall  not  be  obliged, 
from  hence  he  is  obliged,  and  no  injury  done. 

A  senrant  of  a  sheriff,  by  the  command  of 
btt  master,  laid  hand  genuy  on  another  ser« 
Taut  of  his  master,  and  brought  him  before  his 
master,  who  himself  compelled  the  servant  to 
bis  duty;  an  action  of  assault  and  battery, 
and  hke  imprisonment,  was  brought ;  and  the 
principal  question  was,  on  demurrer,  whether 
the  master  could  command  the  senrant,  though 
be  might  have  justified  his  taking  of  the  ser- 
Tant  by  bis  own  hands  ?  The  convenience  of 
the  public  is  far  better  profided  for,  by  this 

I»ri?ate  authority  of  the  master,  than  if  the 
awfulness  of  the  command  were  liable  to.  be 
Utigated  every  time  a  servant  thought  fit  to  be 
negligent  or  troublesome. 

Is  there  a  doubt,  but  a  negro  might  interpose 
in  the  defence  of  a  master,  or  a  master  in  de- 
fence of  a  negro  ?  If  to  all  purposes  of  ,ad- 
Tantage,  mutuality  requires  the  rule  to  extend 
to  those  of  disadvantage.  It  is  said,  as  not 
formed  by  contract,  no  restraint  can  be  placed 
by  contract.  Whichever  way  it  was  formed, 
the  consequences,  good  or  ill,  follow  from  die 
lelation,  not  the  manner  of  producing  it.  1 
may  observe,  there  is  an  establishment,  by 
which  magistrates  compel  idle  or  dissolute  per- 
sons, of  various  ranks  and  denominations,  to 
serve.  In  the  case  of  apprentices  bound  out 
hf  the  parish,  neither  the  trade  is  left  to  the 
choice  of  those  who  are  to  serve,  nor  the  con- 
tent of  parties  necessary;  no  contract  there- 
fore is  made  in  tho  former  instance,  none  in 
the  latter ;  the  duty  remains  the  same.  The 
case  of  contract  for  life  quoted  from  the  year- 
books, was  recognized  as  valid ;  the  solemnity 
only  of  an  instrument  judged  requisite.  Your 
lordships,  (this  varietv  of  service,  with  divers 
other  sorts,  existing  by  law  here,)  have  the 
option  of  clMsing  bim  amongst  thfinm  servants 
which  he  most  resembles  in  condition :  there- 
fore, (it  seems  to  me)  are  by  law  authorised  to 
enforce  a  service  for  life  in  the  slave,  that  be- 
big  a  part  of  his  situation  before  his  coming 
liitber ;  which,  as  not  incompatible,  but  agree- 
in|^  with  our  laws,  may  justly  subsist  here:  I 
Ibiiik,  I  might  say,  mast  Decessarilj  subsist, 


as  a  consequence  of  a  previous  right  In  Mr. 
Steuart,  which  our  institutioos,  not  dissolving, 
confirm.    1  don't  insist  on  all  the  consequences 
of  villenage;    enough  is  established  for  oar 
cause,  by  supporting  the  continuance  of  tbc 
service.      Much   has   been  endeavoured,   to 
raise  a  distinction,  as  to  the  lawfulness  of  the 
negro's  oommencing  slave,  from  the  difficulty 
or  impossibility  of  disoovcary  by  what  means, 
under  what  anthority ,  he  became  such.    This, 
I  apprehend,  if  a  curious  se^ch  were  made, 
not  utterly  inexplicable ;  nor  the  legality  of  his 
original  servitude  difficult  to  be  proved.    But 
to  what  end  f  Our  legislature,  where  it  finds 
a  relation  existing,  supports  it  in  all  soita« 
ble  consequences,  without  using  to  enquire 
how  it  commenced.    A  man  enlists  for  no  spe- 
cified time;   the  contract  in  construction  of 
law,  is  for  a  year :   the  legislature,  when  oooe 
the  man  is  enlisted,  interposes  annually  to 
continue  him  in-  the  service,  as  long  as  the 
public  has  need  of  him.     In  times  of  pnblie 
danger  he  is  forced  into  the  service ;  the  laws 
from  thence  forward  find  him  a  soldier,  make 
him  liable  to  all  the  burden,  confer  all  the 
rights  (if  any  rights  there  are  of  that  state) 
and  enforce  all  penalties  of  neglect  of  any  dotj 
in  that  professioo,  as  much  and  as  absolutely, 
as  if  by  contract  he  had  so  disposed  of  him- 
self,   u  the  Court  see  a  necessity  of  entering 
into  the  large  field  of  argument,  as  tO' right  of 
the  unfortunate  man,  and  service  appears  to 
them  dedudble  from  a  discussion  of  that  na- 
ture to  him,  I  neither  doubt  tbey  will,  nor  wisli 
they  should  not     As  to  the  purpose  of  Mr* 
Steuart  and  captain  Knowles,  my  argument 
does  not  require  trover  should  lie,  as  for  re- 
covering of  property,  nor  trespass :  a  form  of 
action  tnere  is,  the  writ  Per  Quod  Servitiuoi 
Amisit,  for  loss  of  service,  which  the  Court 
would  have  recognised ;   if  they  allowed  the 
means  of  suiof  a  right,  they  allowed  the  right* 
The  opinion  cited,  to  prove  the  negroes  free  oa 
coming  hither,  only  declares  them  not  sale*' 
able ;  does  not  take  away  their  service.  I  wooM 
say,  before  I  conclude,  not  for  the  aake  of  the 
court,  of  the  audience ;    the  matter  now  in 
question,  interests  the  zeal  for  freedom  of  no 
person,  if  truly  considered ;    it  being  only^ 
whether  I  most  apply  to  a  court  of  justice,  nik 
a  case,  where  if  the  servant  was  an  £iig1iali« 
man  I  might  use  my  private  authority  to  en- 
force the  performance  of  the  service,  accord* 
ing  to  its  nature,)  or  may,  without  force  or  out* 
rage,  take  my  servant  myself,  or  by  anotber* 
I  hope,  thereiore,  I  shall  not  suffer  in  the  opi- 
nion of  those  whose  honest  passions  are  fired 
at  the  name  of  slavery.     1  hope  I  have  not 
transgressed  my  duty  to  humanity  ;  nor  doubt 
I  your  lordship's  dischai^ge  of  yours  to  justioe. 

Dooy,  Serj. — ^My  learned  friend  has  thoogbt 
proper  to  consider  the  question  in  the  begin* 
ning  of  his  speech,  aa  of  great  importance : 
it  is  indeed  so ;  but  not  for  Uiose  reasons  prin^v 
cipally  assigned  by  him.  1  apprehend,  injr 
I  lord,  the  hoBoor  of  Sngland,  the  bonoor  of 
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IbetencTcvcry  EwHshmaD,  here  or  abroftd, 
Wmv  riMemed.     He  obserret,  tbe  namber 
k  K0H>  or  15,000  ;  if  80»  hi|pb  time  to  pat 
IB  oil  to  the  practice;  more  especially,  tiiice 
iftrr  Bost  be  sent  back  aa  tlares,  thoogb  ser- 
fMisbere.    The  increaae  of  such  iDbabitaota, 
Ml  mtereated  in  the  prosperity  of  a  country, 
iiTay  pemiciofia  ;  io  an  idaod,  whicb  can,  as 
flch,  sot  ezteed  its  limits,  nor  consequently 
BiiitBa  aiore  than  a  certain  number  of  inba- 
liiul^  daiigeroos  in  excess.     Mone^  from  fo- 
nigi  traite  (<ir  aoy  otber  means)  is  not  tbe 
veshb  fif  a  natioD ;  nor  conduces  any  tbiog  to 
isppsrt  it,  any  iarlber  than  tbe  produce  of  tbe 
csrdi  «3I  answer  the  demand  of  necessaries. 
Is  tbat  case  oaooey  enriches  tbe  inhabitants, 
as  bang'  the  common  representatire  of  those 
Beeeasaries  ;  hat  this  representation  is  merely 
isBgiasiy  and  nseless,  il'  the  encrease  of  peo- 
ple eioeeds  the  annoal  stock  of  provisions  re- 
fmaie  for  their  subsistence.     Thns,  foreign 
supoiaoos  inhabitants  augmenting  perpetu- 
ally, are  in  to  be  allowed  ;  a  nation  of  enenues 
JB  die  heart  of  a  state,  still  worse.  ^  BIr.  Dun- 
UBf  araiVed  himself  of  a  wrong  interpretation 
if  the  word  ^  natural :'  it  was  not  osed  in  the 
mse  in  which  he  thought  fit  to  understand 
tet  dprtwinn  ;  it  was  used  aa  moral,  which 
BB  bws  can  supersede.    All  contracts,  I  do 
Bsi  ventnre  to  assert,  are  of  a  in9ral  nature; 
kat  1  Imow  not  any  law  to  confirm  an  immoral 
emtracC,  and  execute  it     The  cbntract  of 
Bsniagets  a  moral  contract,  established  for 
iBBral  nnrpooes,  enforcing  moral  obligations ; 
&e  right  of  taking  prepay  by  descent,  the 
Itgiiimacy  of  children;  (who  in  France  are 
eeosidcred  legitimate,  though  born  before  the 
■arriage,  in  England  not) :  these,  and  many 
«lber  consequeooea,  flow  firom  the  marriage 
pnytily  solemnized ;  are  g^oTemed  by  the  mu- 
lapal  laws   of  that  particular  state,   under 
«hose  inatitotiona  the  contracting  and  disposing 
puties  li^e  as  subjects ;  and  by  whose  esta- 
~  forms  they  submit  the  relation  to  be  re- 
Bo  far  as  its  cons<>quecces,  not  con- 
tbe  moral  obligation,  are  interested. 
la  tiie  case  of  Thorn  and  Watkinr,  in  which 
year  locdahip  waa  counsel,  determioeil  before 
lord   Hardwicke— >A   man    died  in  England, 
with  eflects  in  Scotland ;  having  a  broUier'of 
lie  whole,  and  a  sister  of  the  half  blood :  tbe 
Islter,  by  tbe  biws  of  ScoUand,  could  not  take. 
Ihe  hrother  applies  for  administration  to  take 
fc  whoie  estate,  real  and  personal,  into  bis 
hasMls,  for  hia  own  use ;  the  sister  files  a 
ia  Chaneery.    Tbe  then:Mr.  Attorney- Ge- 
'  pots  in  answer  for  the  defendant ;  and  af- 
tbe  estate,  as  being  in  Scotland,  and  de- 
_  firom  a  Scotchman,  should  be  go- 
by that  law.    Lord  Hardwicke  over- 
^  the  obfectioD  against  the  sister's  taking ; 
there  was  no  pretence  for  it;  sad 
Id  this  effect,  and  nearljr  in  the  fol- 
rds^ — *'  Suppose  a  foreigner  baa  ef- 
■isr  stocks,  and  dies  abroad ;  they  most 
^^(■fiated  according  to  tbe  laws,  not  of 
^/te  irbera  turn  efiecU  were^  hot  of  that  to 


which  as  a  sulyect  he  bdaoged  at  the  tin* 
of  his  death."  All  relatioaa  governed  by  mu- 
nicipal laws,  most  be  so  far  dependant  on 
them,  that  if  the  partiea  change  their  eoontry- 
the  municipal  laws  give  way,  if  contradietorjr 
to  the  political  regiiUtiona  of  that  other  country. 

[Seethe  cases  cited  in  Fabrigaa  «.  Mostyn,  if{/'.l| 
n  tbe  case  of  maater  and  slare,  being  no- 
moral  obligation,  hot  founded  on  principle, 
and  supported  by  practice,  utterly  foreign  to* 
the  laws  and  cnatoms  of  this  countrv,  the  law 
cannot  recognize  such  relation.  The  argu- 
ments founded  on  municipal  rq^latioos,  con- 
aidered  in  their  proper  nature,  have  been  treated 
so  fully,  80  learnedly,  and  ably,  aa  acaroe  to 
leave  any  room  for  obserrations  00  that  sub- 
ject :  any  thing  1  could  offer  to  enforce,  would 
rather  appear  to  weaken  the  nroposition,  con»- 
pared  with  the  strength  ano  propriety  with 
which  that  subject  has  already  neen  explained 
and  urged,  I  am  not  concerned  to  dispnte^ 
the  negro  may  contract  to  aerve ;  nor  deny 
the  relation  between  them,  while  be  continQeo 
under  hia  original  proprietor'a  roof  and  pro- 
tection. It  is  remarkable,  in  all  Dyer,  (for  I 
have  caused  a  search  to  be  made  aa  far  as  the 
4th  of  Henry  the  8U1,)  there  is  not  one  inatanca 
of  a  man's  being  held  a  villein  who  denied 
himself  to  be  one ;  nor  can  I^nd  a  confeasion  of 
villenage  in  those  times.  [Lord  Manefieldi — 
The  last  confession  of  villenaffe  extant,  ia  in  the 
19tb  of  Henry  the  6th.]  If  the  Court  would 
acknowledge  the  relation  of  maater  and  aer- 
▼ant,  it  certainly  would  not  allow  the  most  ex- 
ceptionable part  of  slavery;  that  of  being 
obliged  to  remove,  at  the  will  of  the  maater, 
from  the  protection  of  this  land  of  liberty,  to  a 
country  where  there  are  no  laws ;  or  hard  laws 
to  insult  him.  It  will  not  permit  slavery  sua-  • 
pended  for  a  while,  anspended  during  the  plea-* 
sure  of  the  master.  The  instance  of  maater 
and  servant  commencin|^  without  contract ;  and 
that  of  apprentices  agamst  the  will  of  the  par- 
ties, (the  latter  found  in  its  consequences  ex- 
ceedingly pernicious ;)  both  these  are  provided 
by  special  statutes  of  our  own  municipal  law.  • 
If  made  in  France,  or  any  where  but  here, 
they  would  not  have  been  binding  here.  To 
punish  not  even  a  criminal  for  offences  aeainst 
tbe  lawa  of  another  country ;  'to  set  free  a 
galley-slave,  who  is  a  slave  by  his  crime;  and 
make  a  slave  of  a  negro,  who  is  one,  by  bis 
complexion ;  is  a  cruelty  and  absurdity  that  I 
truat  will  never  take  place  here :  such  'as,  if 
promulged,  would  make  England  a  disgrace  to 
all  the  nations  under  heaven  :  for  the  reducing 
a  man,  guiltless  of  any  offence  against  the- 
laws,  to  the  condition  ofslavery,  the  worst  and 
most  abject  atate.  M  r.  Dunning  lias  mentioned, 
what  he  is  pleased  to  term  philosophical  and 
moral  grounds,  I  think,  or  something  to  that 
effect,  of  slavery ;  and  would  not  by  any  means 
bare  oa  think  disrespectfully  of  those  oationa, 
whom  we  mistakenly  call  barbarians,  merely 
for  carrying  on  that  trade :  for  my  part,  we  . 
may  be  warranted,  I  believe,  in  affirming  the. 
moiaiity  or  propriety  ^f  the  practice  doesaot* 
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•olttp  tWrbeidi;  they  nakc  tlayef  of  vliott 
Ihey  Unink  fit.  for  the  air  of  Eoglaud;  I 
tbinli,  bofvever,  it  ha*  been  ifradoaUj  purifyiniip 
«rer  aimse  tbe  reign  ef  Elisabeth.  Mr.  Dan- 
mo^  aioeaia  to  have  <liaoe?ered  ao  mncb,  aa  he 
fioda  il  flhaiijffea  a  alaf e  into  a  aervant ;  though 
unhappily  1^  daea  not  think  it  of  efficacy 
enough  to  prevent  that  pestilent  disease  re- 
TiTing,  the  iDstaAt  the  poor  man  is  obliged  lo 
quit  (v^uetaHly  quits,  and  legally  it  seeois  we 
osght  to  say,)  this  baftpy  country.  However, 
it  baa  been  asserted,  and  is  now  repeated  by 
me,  this  air  is  too  pure  for  a  slave  to  bmatlie  in  : 
}  tcest,  I  shall  not  qoit  tliia  court  without  cer- 
tain eoDviclien  of  the  truth  of  thai  aaaertion. 

Loud  Jl«iis^/tf.«— The  quesiiee  i»,  if.tbe 
owner  had  a  right  ce  detain  ibe  slave,  for  the 
evading  ef  him  over  to  be  sold  in  Jaroiaica. 
In  five^ir  six  cases  of  this  nature^  1  have  known 
i^  te  he  aecommodated  by  agreement  between 
the  parties :.   on  its  first  oaniing  before  me,  I* 
eiroeglyiieeeiiiinendedithere.  Butifthefiavtiea 
will  hive  it  decided,  we  eousC  give  our  opinion. 
Qompy^ion  will  not,  on  the  one  band,  ner  in* 
eenvcnience-OB  the  other,  be  to  decide ;  but  the 
lew:  to  which  the  difficulty  will  be  principally 
Horn  the  ineonvenience  00  both  sid^    Con- 
tract for  sale  of  a  slave  is  good  here ;  the  sale 
is  a  mutter  to  iVhicb  the  law  properly  and  rea- 
dily attachea,  and  will  maintain  the  price  ae-» 
cording  to  the  agraemfent.    But  here  tbe  per^i. 
son  oiP  the  slave  himaelf  is  iromedfistely  the 
ol^ect  ot'  f  nqniry  ;   which  makes  a  rery  ma«*- 
tcrial  diffirenoe.    The  tiow  question  is,  Wbe« 
.  ther  any  deroiuion,  authority  or  coercion  can 
he  exercised  in  (bis  country,  on  a  slave  ateord* 
ieglo  thci  American  laws?  Thoilifficulty  of 
a£p(ing  the  relation,  without  adopting  it  iu. 
all  its  consequeneea,  is  indeed  extreme;  and 
yet,  many  of  theee  eoosequ^eea  are  absolutely 
contrary  to  tbe  nunieipai  law  of  England. 
We  have  no  autboirity  to  regulate,  tbe  condi* 
tione  in  which  law  shall  operate.     On  the 
other  hand,  should  we  think  toe  coercive  power 
cannot  be  exerciaed :   it  is  now  about  50  years 
since  t lie  opinion  given  li^  two  of  the-  ei^eatest 
men  of  their  own  or  any  times,  (since  which  no 
contract  has  been  broogbl  to  trial,  between  tbe 
maateiB  and  slaves;)  ibe  service  performed  by 
the  slavea  without  wages,  is  a  clear  indication 
they  did  not  think  tliemselires  free  by  coming 
Uther.    The  setting  14>000  or  15,000  men  at 
once  loose  by  a  solemn  opinion,  is  very  dis- 
agreeable in  the  effeeta  it  threatens.    There 
is  a  case  in  Hobart,  (Coventry  and  Wood£Ul,) 
where  a  oian  had  contracted  to  go  as  a  ma- 
liner:  but  the  now  case  will  not  come  within 
t^t  decision.    Mr.  8teuart  adf ancesjio  chums 
on-  contract ;  he  rests  his  whole  demand  on  a 
right  to  the  negro  as  slave,  aAd  mentions  the 
purpose  of  detsinure  tote  the  sending  of  him 
aver  to  be  sold  in  Jamaica.    If  the  partiea  will 
have  judgment,  ^  fiat  justitia^  ruatceehim ;'  let 
jiiati<^  be  done  whatever  be  the  consequence. 
50/.  a- head  may  not  be  a  high  price ;    then 
4e»loie  Mewi  tp  the  ,prppm|er|  ef  .ebmre 

I 


700,000/.  sterling.  How  vfDnId  die  k^v  stand 
with  respect  to  their  settlement ;  their  wages  ? 
How  many  actions  for  any  flight  coercion  by 
tbe  master  ?  We  cannot  in  any  of  these  points 
direct  tbe  law;  tbe  law  must  rule  us.  In 
tbese  particulars,  it  may  be  matter  x^f  weighty 
consideration,  what  provisions  are  made  or  ael 
by  law.  Mr.  Steuart  may  end  tbe  question, 
by  discharging  or  giving  freedom  to  the  negro. 
I  did  think  at  first  to  pot  tbe  matter  to  a  mora 
solemn  way  of  argument:  but  if  my  brotben 
agree,  there  seems  no  occasion.  1  do  not  ima-* 
gine,  after  tbe  point  has  been  discussed  on  both 
sides  so  extremeiv  well,  any  new  light  could  he 
tbrown  on  the  subject.  If  the  parties  cbuse  to 
refer  it  Ho  the  Common  Pleas,  they  can  giie 
themselves  that  satisfaction  whenever  tbey 
think  fit.  An  application  to  parliament,  if  tbe 
merchants  think  the  question  of  gteat^  coai« 
mercial  concern,  is  the  best,  and  perils  pa  the 
only  method  of  settling  the  point  for  the  future. 
The  Court  is  greatly  obliged  to  the  gentlemen 
of  the  bai'  who  have  spoke  on  tbe  sobject ;  and 
by  whose  care  and  abilities  ao  much  has  been 
e^^ed,  that  the  rule  of  decision  will  be  re<^ 
duced  to  a  very  easy  compass.  1  cannel 
omit  to  express  particular  happiness  iq  seeiiiip 
youog  men,  just  called  to  tbe  bar,  have  beeik 
able  so  much  Xa  profit  by  their  reading.  •  I 
Uiink  it  right  tlie  matter  should  stand  over  ^ 
and  if  we  are  called  on  for  a  decision,  proper 
eotice  shall  be  given. 

rriniVy  Term,  June  28, 177t. 

Lord  Mansfield.-^Oo  the  part  of  Sommerselt, 
the  case  which  we  gave  notice  should  be  de- 
cided this  day,  the  Court  now  proceeds  to  give 
its  opioion.  1  shall  recUe  tbe  return  to  tbe 
writ  of  Habeas  Corpus,  as  the  ground  of  oim 
determination  ;  omitting  only  words  of  form. 
The  captain  of  tbe  ship  on  board  of  whioh  the 
negro  was  taken,  makes  his  return  to  tbe  wril 
in  terms  signifying  that  there  have  been,  and 
still  are,  slaves  to  a  great  number  in  Africa  p- 
and  that  the  trade  in  them  is  autboriee^l  by  the 
laws  and  opinions  of  Virginia  and  Jaqiaica  ; 
that  they  are  goods  and  chattels ;  and,  as  aucb, 
saleable  and  sold.  That  James  Sommerseit  Is 
1^  negro  of  Africa,  and  long  before  tbe  return  oC 
the  king's  ^vrit  was  brought  to  be  sold,  and  wee 
sold  to  Charlea  Steuart,  esq.  then  in  Jamaiee, 
and  has  not  been  manumitted  since ;  that  Mr* 
Steuart,  having  occasion  to  transact  busineaa^" 
came  over  hither,  with  an  intention  to  retura  ; 
and  brought  Sommeraett  to  attend  and  abide  with 
him,  and  to  carry  him  back  as  aeon  as  the  busi* 
ness  abonld  be  transacted.  -That  each  intea« 
tion  has  been,  and  still  continues ;  and  that  Ito 
t  negro  did  remain  <iiU  the  time  of  bia  departure 
in  tbe  service  of  bis  master  Mr.  Stenarl,  aod^ 
quitted  it  without  his  consent ;  and  tberaopon,* 
hetbre  the  return  of  the  king's  writ,  the  said. 
Charles  Steuart  did  commit  the  shive  on  board> 
the  Anne  and  Mary,  to  safe  cuatody ,  to  bekept 
till  he  should  set  sail,  and  then  to  be  tahem. 
with  him  to  Jamaica,  and  there  sold  aaaalave. 
Afld  this^is  the.caoae'Why  he^oaptaio  J^iiei|le%. 
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who  WM  (ben  aod  oow  it,  commander  of  the 
thort  resfd,  then  «a4  now  lying  in  the  river 
cf  ThaiDCB,  did  the  said  negro,  committed  to 
km  custody,  detain ;  and  on  which  he  now 
leadeis  him  to  the  orders  of  the  Court  We 
pay  aUdne  attention  to  theopinion  of  sir  Philip 
Yorke,  and  lord  chancellor  Talbot,  whereby 
tbey  pledged  themselves  to  the  British  phunters, 
for  all  the  legal  consequences  of  slaves  coming 
Ofcr  to  this  kingdom  or  being  baptised,  recog- 
■iz^  by  lord  Hardwicke,  sitting  as  chancellor 
OB  the  19th  of  October,  1749,  that  trover  would 
lie:  that  a  notion  had  prevailed,  if  a  negro 
came  over,  or  became  a  Christian,  he  was 
emaaripated,  but  no  ground  in  law :  that  he 
aad  lord  Talbot,  when  attorney  and  solicitor- 
geaersl,  were  of  opinion,  that  no  such  claim  for 
freedom  was  valid ;  that  thooj^h  the  atatute  of  te- 
■«i«8  bad  abol»bed  villeins  regardant  to  a  manor, 
yetbedid  not  conceive  but  that  a  man  might  still 
tecooiea  villein  in  gross,  by  confessing  himself 
soch  b  open  court.  We  are  so  well  agreed, 
tbit  ire  think  there  is  no  occasion  of  having  it 
afgaed  (as  1  intimated  an  intention  at  first,) 


before  all  the  jodgety  as  is  usiial,  for  obviona 
reasons,  on  a  retnm  to  a  Habeas  Corpus.  The 
only  question  before  us  is,  whether  the  cause 
on  the  return  is  sufficient  i  If  it  is,  the  negro 
roust  be  remanded ;  if  it  is  not,  he  must  be 
discharged.  Accordingly,  the  return  states, 
that  the  slave  departed  and  refused  to  serve  ; 
whereupon  be  was  kept,  to  be  sold  abroad.  So 
high  an  act  of  dominion  most  be  recognized  by 
the  law  of  the  country  where  it  is  uMd.  The 
power  of  a  master  over  his  slave  has  been  ex- 
tremely different,  in  different  countries.  The 
state  of  slaverjT  is  of  such  a  nature,  that  it  is 
incapable  of  being  introduced  on  any  reasons, 
moral  or  iralitical,  but  only  by  positive  law,  which 
preserves  its  force  long  after  the  reasons,  occa- 
sion, and  time  itself  from  whenoeit  was  created, 
is  erased  from  roemorv.  It  is  so  odious,  thai 
nothing  can  be  suffered;  to  support  it,  but  posi- 
tive law.  Whatever  inconveniences,  therefore, 
may  follow  from  the  decision,  I  cannot  say  this 
case  is  allowed  or  approved  bv  the  law  of 
England ;  and  therefore  the  biack  most  he 
discharged. 


549.  Proceedings  in  an  Action  by  Mr.  Anthony  Fabrigas,  against 
Licutenant-General  Mostyn,  Governor  of  Minorca,  for  False 
Imprisonment  and  Banishment ;  first  in  the  Common-Pleas, 
and  afterwards  in  the  KingVBench:  14  George  HI.  a.  d 

1773—1774.* 


[The  Mowing  Case  is  taken  from  the  Trial, 
which  was  printed  from  the  Notes  in  short- 
hand of  Mr.  Gurney,  soon  after  the  hearing. 
From  the  Address  to  the  Bookseller,  which 
preceded  the  Trial,  it  is  plain,  that  Mr.  Gur- 
ney was  employed  to  take  notes  for  the 
phuntiff,  and  that  the  Trial  was  published  by 
the  phuntiff  or  his  friends  :\    Former  Edi- 

In  the  Common  Pleas,  Guildhall. 

AimoicT   Fabrigas,   gent.   Plaintiff.     John 
MosTTW,  esq.  Defendant. 

Countel  for  the  Plaintiff.^Mr.  Seijeant 
Glynn,  Mr.  Lee,  Mr.  Grose,  Mr.  Peckham. 

Coufuel  for  the  Defendant, — Air.  Seqeant 
Davy,  Mr.  Seijeant    Burland,  Mr.  Serjeant 

Walker,  Mr.  Bnller. 

. — . — ^    

*  See  8  Blackstone,  929.    Cowp.  161. 

t  The  title  of  the  proceedings  first  published, 
being  only  the  trial  of  the  cauae  at  l^isi  Prins 
before  Mr.  Just.  Gould,  who  sat  for  the  chief 
lattice  of  the  Common  Pleas,  was  thus  ex- 


LHE  Court  beiug  sat,  the  jury  were  called 
over,  and  the  following  were  sworn  to  try  the 
issue  joined  between  the  parties. 

Jury. 


Thomas  Zachary.  esq. 
Thomas  Ashley,  esq. 
David  Powel,  esq. 
Walter  EaTcr,  esq. 
Mr.  William  Tomkyn, 
Mr.  Gilbert  Howard, 


Mr.  Thomas  Bowlby, 
Mr.  John  Newball, 
Mr.  John  King* 
Mr.  James  Smith, 
William  Hurley,  esq. 
Mr.  James  Selby. 


"  The  Proceedings  at  large,  in  aCause  on 
ao  Action  brought  by  Anthony  Fabrigas,  gent. 


Mr.  Peckham.  May  it  please  your  lord- 
ship, and  you  gentlemen  of  tne  jury,  this  is  an 
action  for  an  assault  and  false  imprisonment, 
brought  by  Anthony  Fabrigaa  against  John 
Mostyn,  esq.  The  plaintiff  states  m  his  decla^ 
ration,  that  the  defendant,  on  the  1st  of  Sep« 
tember,  1771,  with  force  and  arms,  made  an 
assault  upon  him  at  Minorca  and  then  and 
there  imprisoned  him,  and  caused  him  to  be 

against  lieutenant-ffeneral  John  Mostyn,  go- 
vernor of  the  island  of  Minorca,  colonel  of  the 
first  regiment  of  dragoon  guards,  and  one  of  the 
grooms  of  his  majesty's  bed-chamber;  for 
False  Imprisonment  and  Baniahment  from  Mi- 
norca to  Carthagena  in  Spaiu.  Tried  belore 
Mr.  Just.  Gould,  in  the  Court  of  Common- 
Pleas,  in  Guildhall,  liondon,  on  the  IStb  of 
G 
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OMiicd  froiil  lliii0fim  t»  C«rtK«g«iHi  in  SptSiv. 
There  ii  a  seeood  oount  in  tile  dictarfttient  for 
•n  MMuit  ani  f  aim  imprieiiBinent,  in  wiHeli  t^ 
ImiflinMttt  n  einfitted.    Tbeae  fojcnries  be  laj* 


«■ 


Joly,  177S.  Oootaioiiif  Ihe  t?ideDoe«erft«h0i 
tt  MivcKd  by  the  wiIuomei;  wkb  all  tbe 
mecfaev  and  aiyooieDti  of  fbe  oeaaael  aod  of 
the  court.** 

Before  tbe  Trial  tbere  wai  tbe  fblloiriiig  Ad- 
dress to  the  Bookedter. 

"  I  am  Tory  glad  to  iod>  vMi  «re  ^mg  to 
poUiftb  the  trial  betweea  FaMgaa  aod  Afoatjm, 
aa  tbe  knowledge  of  tbe  fMutioalars  of  ihria  in- 
terealhig  cause  nusi  be  worCby  tbe  Ultentit^ 
of  the  pablic. 

'*  As  1  hare  paesed  a  great  part  of  my  life 
jo  Minoreay  aod  bare  some  koowled^  of  tbe 
parties,  i  was  indmsed  from  emrioshy  with  maoy 
others  to  attend  this  trial  at  Gmldball,  where  I 
was  greatly  snrprieed  to  hear  tbe  sccoant  sfireo 
by  goverMir  BfosQrn's  witnesses,  Mess.  Wright 
smd  Maojceliar,  of  the  eonsthatioa  and  form  of 
gureronoent  of  that  bland.  - 

'*  I  did  indeed  expect  that  Mr.  Fabrigas's 
coausel  would  hare  called  witnesses  to  contra- 
dict the  rerv  extraordinary  account  those  gen- 
tlemen had  giren,  which  they  might  easily 
have  done  by  any  person  who  had  tbe  least 
knowledge  of  tbe  matter.  I  suppose  they 
did  not,  either  from  thinking  the  subject  im- 
material to  their  case,  or  perhaps  to  preserve 
to  Mr.  Serj.  Glynn  the  closure  of  the  trial  by 
that  moot  eloquent  and  masterly  reply  with 
which  it  was  concluded. 

<«  Wbaterer  the  motires  of  Mr.  Fabrigas^s 
counsel  miffht  be  for  leering  this  account  on- 
eontradided,  I  think  it  rery  material  that  the 
world  should  not  now  be  misled,  as  they  would 
be,  should  they- rend  tbe  eridence  of  these  gen- 
tlemen, and  not  be  informed  of  their  mistakes ; 
J  call  them  mistakes,  for  howerer  extraordinary 
some  parts  of  their  depeaitioos  may  sppear  to 
an  oboerrant  render,  I  am  unwiinng  to  chaige 
them  with  any  other  crime  than  ignorance. 

*<  I  am  therefbre  Induced  to  trouble  you  with 
this  letter,  that  (if  not  too  bte)  you  may  pub«- 
lish  it  with  the  trial ;  m  v  sole  object  is,  that  the 
public  may  be  apprized  of  the  misinformation 
gtren  by  these  gentlemen,  f  do  not  expect 
that  tbe  bare  cnotradietion  of  an  anonymous 
person  sboobl  orerset  thedeclantHMis  upon  oath 
of  two  gentlemen  giren  in  open  court.  All  I 
mean  is,  to  apprise  tbe  puMfe  of  tbe  tnith,jand 
to  tenrethem  to  make  aneh  ftttber  faiqttiry  as 
they  shall  think  fit.  ^ 

<•  The  pvrport  of  that  part  of  the  eridence 

Siren  by  those  gentlemen,  wfaicb  I  mesb  to 
ispnte,  was,  that  a  part  of  the  island  called 
the  amral  of  St.  Phillip's  is  not  under  the  juris- 
dictiOQ  of  the  magistrates,  nor  goremed  by  the 
name  laws  which  prerail  in  the  rest  of  the 
ishind,  bnt  is  under  the  sole  autliority  of  the 
goremor,  and  has  no  law  but  his  Will  and 
pleasor^. 

^  it  should  seem  that  so  rery  extraordinary 
%«onNttiilbD  as fthsoliiie despotisiii for  a  con- 


«a  bis  damage  at  10,000/.  To  this  Aednmtiov 
dm  defendant  bee  pleaded.  Not  Guilty ;  awd 
Ibr  Airther  plea,  has  admitted  the  charges  ka 
tliedeelarsition  mentioned,  hot  justifies  what  bm 


number  of  inhabitants,  in  a  country 
goremed  by  Uw,  and  which  is  part  of  tbe  do- 
miuiens  of  the  crown  of  Ckeat  Britain,  sbonid 
hare  bad  some  rery  urgent  and  apparent  cauott 
to  make  necessary  that  slarery  which  Eaglisk- 
men  abhor,  and  if  it  exists,  must  bare  been  ea« 
tablished  by  Some  particular  prorisioo.  If  ii^ 
bad  keen  said,  that  in  tbe  fort  of  St.  Phillip's, 
in  time  of  actual  siege^  an  absolute  military  giK 
rernment  must  prerail,  the  objects  and  the  ren- 
sons  could  easHy  be  understood.  But  to  WKf 
that  in  time  of  profound  peace  not  only  (he  in* 
habitents  of  Ibrt  St.  Phillip's,  but  all  those  of 
the  aTraral,  which  contains  a  lar^  district  •€ 
country,  with  many  hundred  inhabitants,  Kring^ 
out  of  all  reach  of  the  garrison,  should.be  sub- 
ject not  to  roiiitsjry  goremment,  for  that  has  il« 
written  laws  and  forms  of  trial,  but  to  the  ab- 
solute will  of  tbe  gorernor,  without  any  law  on 
trial,  is  in  itself  so  absurd,  and  so  coiitradictorT 
to  erery  idea  of  reason,  justice,  and  tbe  spirit 
with  which  this  country  gbrerns  its  foreign  do- 
mimons,  that,  I  trust,  my  countrymen  will  not 
beliere  such  a  monster  exists  in  any  part  of 
tbia  empire,  without  better  proof  than  the  m- 
formation  of  these  greollemen. 

**  1  would  not  hare^tlie  render  think  that  thin 
strange  idea  originated  in  tbe  brain  of  Mesa. 
Wright  and  Mackellar,  for  I  know  it  is  a  fa- 
rounte  point,  which  tbe  gorernor  of  Minorca 
has  endearoured  to  establuih  ;  not  so  much,  I 
beliere,  for  the  pleasure  of  exercising  absolotn 
authority,  as  on  account  of  some  good  perqin- 
sites,  which  he  enjoys,  and  which  can  be  de- 
fended on  no  other  ground. 

•*  To  establish  this,  it  has  been  endearoured 
to  alter  the  ancient  distribution  of  the  districta 
or  terminos  of  the  island  from  four  to  five. 

<«  The  four  terminos  Cieutadelia,  Alayor, 
Maicadal,  and  Mahon,  have  |heir  aeparate 
magistrates  and  jurisdictions,  and  comprehend 
the  whole  island.  The  arrtfral  of  St.  Phillip** 
was  always  a  part  of  the  termino  of  Hohon  j 
in  order  therefore  to  establish  the  governor's 
claim,  it  became  necessary  to  set  up  tiie  arra- 
ral  of  St.  Phillip's  as  a  separate  and  disdndl 
termino.  If  this  could  be  done,  it  ceased  to  he 
within  Uie  jurisdiction  of  the  magistrates  of  the 
iaiand,  who  have  power  only  in  their  four  ter- 
minos, and  accordingly  Mess.  Wright  and 
Mackellar  advance,  that  there  are  five  terminos 
instead  of  (bur;  but  tttose  who  are  acquainted 
with  tbe  island  well  I*  now,  that  tbifi  is  ar  modem 
invention;  that  in  the  records  of  the  countrvi 
there  is  not  tbe  least  foundation  for  such  aa 
idea ;  on  tbe  contrary,  that  erery  proof  of  the 
reverse  exists.  The  robabitants  of  the  arraral 
are  subject  to  the  particular  jurats  of  Mahon , 
they  differ  in  no  respect  IVom  the  other  inhabi<« 
tants  of  that  termino,  and  tbe  judges  posseaa 
and  exercise  the  same  jurisdiction  and  autho- 
rity in  the  amra!,  as  tfaiey  doia  the  other  parii 


FuMgoi  Ik  Motf^ 


«5] 

hu  ime^  hy  alle^iii^  that  ih%  ^ , 

voucriiterMitanmtiay  amoagf  the  iahahi* 

teatf  of  HkMica,  whereupoa  the  delWidaatt  «• 

fpraraor,  waa  obliged  to  seixe  the  plaiotiff»  |o 

•cMfioe  him  aix  daya  in  priton,  and  then  to  ba- 

aiib  him  to  Cariba^ena,  at  it  was  lawfal  lar 

Mm  to  do.     To  this  plea  the  plaintiff  rapliae, 

ind  Mjrs,  that  the  defendant  did  aaiattlt,  impri- 

MB,  aad  banish  him  of  his  own  wrong,  and 

wilJMBt  any  uieh  cause  as  he  has  aboro  al- 

lodged,  and  therenpon  issae  is  ioined.    This, 

gMtlemea*  ia  the  nature  of  the  pleadiags.  Mr. 

Scfjeaat  Glynn  will  open  to  you  the  tacts  on 

which  oor  dodaration  is  founded,  aad  if  we 

support  il  by  evidence,  we  shall  be  entitled  to 

ysor  rerdid^  with  such  damagea  as  the  iiyury 


A.».  HTa. 
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Seij.  G^pmi.  May  it  pleaae  your  lordship, 
•aadyoo  gentlemen  of  the  jury,  I  am  of  coun- 
ail  Ml  this  cause  for  the  pwimiff.  GentleaMn, 
this  is  an  action  that  Mr.  rabrigas,  a  native  and 
iwbabiiant  of  the  island  of  Minorca,  has  bronght 
agsJBst  the  defiNidant,Mr.  Mostyn,  his  mi^ly 's 
g»v«nior  in  ihat  island,  for  assaulting,  fiuse  im- 
primoiiig,  and  banishiDg  him  to  a  foreign  conn- 
Hy,  the  iloauoions  of  the  king  of  Spam.  Mr. 
ibstyn  has,  in  the  first  place,  pleaded  that  he  is 


ef  the  island,  which  could  not  ha  the  case,  if 
the  elaim  set  up  by  the  governor  really  existed. 
<*  No  proof  whatever  has  been  or  can  be 
produced  that  this  daim  has  any  foundation ; 
nsr  indeed  did  Mem.  Wright  and  Mackellar  at- 
tempt to  give  any  but  Sieir  own  assertions. 
The  only  thing  that  bad  the  least  similitude  to 
pvoof,  was  thiir  saying,  that  in  one  instance 
Ihe  oficer  acting  as  coroner  to  examine  a 
asKyne  that  had  met  with  a  violent  death  in  the 
amural,  asked  the  governor's  leave  before  he 


**  ThisllMst  I  do  not  pretend  to  dispute;  it 
psoves  nalhiog;  and  waa  evidently  only  a  maiic 
of  respect,  which  it  is  no  wonder  magistrates 
in  that  iaiand  pay  to  a  governor  who  really  has 
ao  maeh  power.  But  to  have  made  this  amount 
la  any  thing  like  proof,  it  ehquld-  have  been 
afaewo,  that  tlie  like  attention  was  not  paid  to 
Aha  i^ovemor  at  Mahon,  and  in  other  parts  of 
4lie  island.  The  truth  is,  that  the  inhabitants 
ana  so  dependant  oo  the  military,  that  I  have 
known  Ihe  same  civility  shewn  m  another  part 
af  the  iaUnd  to  the  officer  who  happened  to 


nnmniaud  there,  hot  certainly  without  any  ui- 
tmlieo  of  aorrmderingto  him  their  anthority 


Men.  Wright  and  Mackellar  ako  said, 
Ihai  the  Miaon|uias  claimed  to  he  governed 
•amatimfs  hy  Uie  Bnglish,  and  sometimes  by 
ihe  Spanish  hiwa,  aa  suited  best  tbrthewio- 
moal;  hot  insinuated  that  the  Spanish  laws 
faevailed,  and  lhat  by  them  the  governor  had 
a  right  hy  tiis  sole  anthority  to  baaish. 
'*The  fiict  moat  oadoobledly  is,  thai  Mi- 
a  conquered  ooontry,  preserves  its  an- 
li  (the  Spanish)  laws,  till  the  conqnetor 
tagiira  them  othen;  aodAherofoM  aa 


not  gmlty  of  those  ioJ|aries ;  in  the  next,  be  has 
offered  this  justification  for  himself,  that  the 
plaintiff,  Mr.  Fabrigas,' was  guilty  of  practioea 
tending  to  sedition,  and  that  Mr,  Mostyn,  for 
such  aaisbehaviour,  by  his  sole  authority  aa 
gover oor,  thought  proper  to  iuiiict  upon  him  as 
a  punishment,  what  Mr.  Fabrigas,  in  his  de- 
claration,  complains  of  aa  a  grief  aooe.  This 
Mr.  Mostyn  tuces  upon  him  to  io^ist,  in  an 
Eaglish  court  of  justice,  is  the  justifiable  ex- 
arciie  of  ao  authority  derived  from  ibe  crown 
of  Eqglaod.  And  the  facts  which  be  under' 
takes  thus  to  justify,  are,  in  the  first  place,  a 
length  of  severe  imprisonment  upon  a  native  of 
the  island  of  Minorca,  a  sol^eet  of  Great  Bri- 
tain, living  under  the  protection  of  the  fiagliah 
laws;  and,  secondly,  hy  his  sole  authoritv, 
without  the  iolervention  of  any  judicature,  the 
aending  him  into  exile  into  the  dominions  of  a 
foreign  prince.  Gentlemen,  some  obaervattoas 
must  strike  you  upon  the  very  stale  of  this 
plea ;  they  must  alarm  you,  and  you  must  be 
anxious  to  know  Ihe  partwulars  of  that  case,  to 
which,  in  the  sense  of  any  man  who  has  re- 
ceived his  education  in  thie  country,  or  ever 
conversed  witli  Englishmen,  it  can  be  applied 
aa  justification ;  that  case,  therefore,  I  will 
shortly  state  to  you :— Mr.  Fabrigas  ii  a  gen-* 
tiaman  of  the  iaiaad  of  Minorca,  of  as  flood  a 
condition  as  any  inhabitant  of  that  island,  of  as 
fair  and  unUembhad  a  character  too  as  thai 
island  produces.    It  is  however  enough,  for 

England  has  not  given  them  others,  it  is  true 
the  Spanish  laws  do  prevail  in  Minorca,  both  in 
civil  and  criminal  matters,  among  themselves : 
but  it  is  equally  true  that  they  have  the  pro- 
teotion  of  the  English  laws  against  their  go- 
vernor, who  cannot  be  amenable  to  their  bwal 
laws,  and  that  however  (despotically  a  Spaobh 
governor  may  formerly  have  acted,  it  cannot 
be  the  law  of  Spain,  or  of  any  couotry  (because 
it  is  contrary  to  natural  justice^  that  a  man 
should  be  condcsnned  and  pumshad  without 
either  trial  or  haanng. 

**  It  would  have  been  easy  for  gpvernor 
Mostyn,  if  Mr.  Fabrim  had  committed  a 
crime,  to  liave  foUowetTthe  mode  of  proceed- 
ing established  there  in  criminal  cases,  which 
is  for  the  advocate  fiscal  to  prosecute  in  the 
court  of  royal  government,  where  the  Chief 
justice  criminal  is  the  jndf^e. 

«*  If  i  was  not  afraid  of  swelling  this  letter 
to  too  great  a  length,  I  ehoukl  make  more  re- 
marks on  what  pamed  at  this.irial,  and  pomt 
out  many  more  inatances  of  power  ui^ustifiably 
asaumed  by  the  governors.  But  I  hope  ttiat 
what  appears  from  this  publication  will  be  suf- 
ficient to  induce  administratioa  to  consider  the 
state  of  this  iidand,  and  give  the  iohabitanta 
aome  belter  security  fiw  the  safety  of  their  |ier- 
aoos,  and  enjoy  naent  of  their  property ;  for, 
exduBive  of  the  meanness  there  is  in  ill  using 
those  who  cannot  resist,  it  is  undoubtedly  the 
best  policy,  for  the  lienonr  aud  siabiUtv  of  our 
empire,  to  make  all  its  depandsacies  happy." 
tormer  EdiiiM. 
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Chii  present  purpose,  to  say  that  Mr.  Fabrigas 
is  a  descemlaot  of  the  antient  inhabitants  of 
Minorca :  that  he  li?ed  there  under  the  capitu- 
lated riff  bts:  that,  as  such,  the  national  faith  was 
pledged  for  his  enjoyment  of  those  rights  that  his 
ancestors  capitulated  for;  but  what  is  of  more 
consideration,  being  bom  in  Minorca  since  its 
subjection  to  the  crown  of  England,  he  was  a 
Ave- born  subject  of  £neland,  and  claimed,  as 
his  birth -right,  the  privileges  due  to  that  cha- 
racter, and  the  protection  of  the  English  laws. 
There  was  a  particular  stipulation  upon  the 
surrender  of  the  island,  that  e?ery  occupier  or 
possessor  of  land  should  be  intitled,  under  cer- 
tain regulations  and  restrictions,  to  the  produce 
of  bis  lands,  and  to  such  profit  as  by  his  in- 
dustry he  could  make  of  them.  Upon  that 
l^round  a  dispute  arose,  to  which  alone  can  be 
imputed  (he  displeasure  of  Mr.  Mostyn  to- 
wards the  plaintiff,  and  the  treatment  be  re- 
ceived from  him,  in  the  progress  of  it.  Mr. 
Mostyn,  as  governor,  was  appealed  to,  and  his 
good-nature  appeared  to  be  so  serviceable  to 
the  adversary  of  Mr.  Fabrigas,  that  earjy  in 
the  morning  Mr.  Fabrigas  was  suddenly  taken 
from  his  house  by  a  file  of  soldiers,  and  by 
them  conducted  to  a  dungeon,  unaccused,  un- 
tried, unconvicted.  Thus,  without  any  form 
of  judicial  proceedings,  this  gentleman,  who 
theu  Kved  in  esteem  in  the  island,  finds  him- 
self all  of  a  sudden  committed  to  a  dungeon,  a 
dungeon  that  was  made  use  of  only  for  the 
most  dangerous  malefactors,  and  that  only 
when  they  were  ready  to  receive  the  last  of 
punishments.  In  this  gloomy,  damp,  dismal, 
and  horrid  dungeon,  was  this  man  detained 
without  any  previous  accusation,  without  any 
call  upon  him  to  make  his  defence,  or  being 
informed  there  was  any  crime  or  offence  that 
was  altedged  against  him,  and  without  any 
notice  either  to'  him  or  his  fiimily.  When  he 
found  himself  in  prison,  there  was  humanity 
enough  in  the  breast  of  the  keeper  of  that  pri- 
son to  accommodate  him  with  a  bed  ;  but  it 
seems  that  accommodation  was  by  the  power 
of  that  iskind  thought  too  much  for  him,  and 
the  bed  was  taken  from  bim ;  a  check  was 
given  to  the  lenity  of  the  keeper.  No  notice 
having  been  given  to  his  family  that  they 
might  visit  or  administer  comfort  to  him ;  he 
did,  by  bumble 'request,  desire  that  his  wife 
might  be  permitted  to  visit  hint) :  that  consola- 
tion too  was  denied  him.  In  this  manner  was 
Mr.  Fabrigas  deprived  of  his  liberty  for  a  con- 
siderable time.  It  is  unnecessary  for  me  to 
state  particularly  the  precise  time  that  this 
imprisonmei>t  continued ;  that  yon  will  hear 
from  (he  witnesses.  Nor  does  a  case  like  this 
depend  npou  minutes,  hours,  or  days,  but  this 
is  the  nature  and  bind  of  imprisonment  that 
Mr»  Fabrigas  endured:  «o  closely  watched 
that  no  man  could  hare  access  to  4iim,  deprived 
of  the  consolation  of  his  family,  severed  from 
all  communication  with  his  friends,  relations,  or 
•acquaintance,  that  could  administer  the  least 
comfort  to  him.  For  several  days  did  this  man 
4:ontinue  under  this  imprisonmeBti  nor  4Aid  his 


*  « 

sufferings  determine  with  it ;  his  removal  from 
the  dungeon  was  only  a  substitute  of  one  spe- 
cies of  cruelty  in  the  place  of  another :  for  the 
instant  he  wqa  taken  from  prison,  he  was  car- 
ried by  the  same  arbitrary  and  despotic  p6wer 
on  board  a  ship,  without  any  previous  notice, 
without  any  time  allowed  bim  to  prepare  for 
his  departure,  without  the  ordinary  visit  or 
comfort  of  friends  and  acquaintance,  from 
whom  he  was  probably  to  be  sefiarated  for  ever. 
Thus  was  this  man  taken  from  his  native  coun- 
try, and  the  insupportable  hardships  of  a  duo« 
geon  were  followed  by  an  entire  expulsion  frona 
is  country,  and  every  thing  that  was  dear  to 
him :  he  was  sent  instantly  on  board  a  ship  by 
force,  and  carried  to  Carthageoa,  a  foreign 
country,  under  the  dominion  of  the  crown  of 
Spain.  This  is  the  nature  of  Mr.  Fabrigas's 
case.  Now,  gentlemen,  for  a  moment,  1^  me 
remind  yon  of  the  pretence  under  which  this 
imprisonment  is  inflicted.  It  is  said  Mr.  Fa- 
brigas excited  sedition,  or  attempted  to  excite 
sedition  ;  that  he  acted  or  spoke  in  a  turbulent 
and  mutinous  manner ;  and  therefore  that  the 
governor,  as  his  plea  states  he  was  well  autho- 
rized to  do,  committed  him  to  prison,  and 
banished  him  out  of  the  island ;  or  rather  com* 
mitted  him  to  prison  for  the  purpose  of  banish  • 
ing  him  out  of  the  island,  for  1  believe  that  is 
the  true  state  of  his  plea.  Gentlemen,  yoa 
would  justly  accuse  me  of  a  great  and  wantoa 
waste  of  your  time,  if  1  should  say  a  great  deal 
for  the  purpose  of  exculpating  Mr.  Fabrigas 
from  the  charge  and  imputation  that  is  thrown 
upon  bim  in  this  place,  because  1  am  persuaded 
that  you,  an  English  jury,  if  you  were  sitting 
in  judicature  upon  the  case  of  confessedly  the 
vilest  of  offenders,  you  would  not  suffer  the 
atrocity  of  the  offence  to  mitigate  that  censure 
and  animadversion  which  is  due  to  a  behavionr 
like  this  of  the  governor's.  In  private  jnstiee 
to  the  character  of  Mr.  Fabriflras,  and  not  as  the 
least  relating  to  any  question  here  to  be  tried, 
gentlemen,  I  will  state  to  you  upon  wlmt 
grounds  and  pretence  this  mutiny  is  all^;ed 
against  Mr.  Fabrigas.  M  r.  Fabrigas,  as  I  have 
told  you,  claimed,  among  all  the  other  inhabi- 
tants and  possessors  of  lands  in  the  island,  a 
right  of  selling  the  produce  of  his  lands,  under 
certain  restrictions.  The  produce  of  the  lands 
is  chiefly  wine :  Mr.  Fabrigas  had  a  consider- 
able quantity.  liis  majesty,  by  his  proclams- 
tion,  had  given  free  liberty  to  the  iphabiiaats 
of  that  part  of  the  island  where  Mr.  Fabrigas 
lived,  to  sell  their  wines,  the  price  ^being  first 
settled  by  the  authority  of  the  governor : — tbst 
price  is  called  the  afforation  price.  Notwith* 
standing  his  majesty^s  proclamation,  by  an  act 
and  order,  not  of  governor  M«>styn,  but  of  his 
lieutenant-governor,  there  was  a  prohibition 
that  no  wine  should  be  sold  without  the  imme- 
diate authority  of  the  mustastaph.  An  appli- 
cation therefore,  by  Mr.  Fabrigas,  was  made 
to  this  ofiicer,  either  to  pennit  him  to  sell  bit 
wines  under  the  afforation  price,  which  would 
be  for  the  general  relief  and  benefit  of  tht 
islanders,  ai^  of  the  garrison,  or  that  be  him* ' 
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wAl  moM  bay  it  at  a  fixed  price.  This  officer 
reiiMrfto  com  ply  with  either:  Mr.  Fabrigas 
thcRiore  iras  reduced  to  the  oeoesnty  of  mak- 
inf  aa  bomble  application  to  gofernor  Meaty  d, 
^permit  him  this  altermiti?e,  either  to  aell  hia 
viae  wider  a  oerlain  afforation  and  regelated 
priee,  or  that  the  ^OFernroent  would  boy  hia 
vine  of  hioa  for  their  uae,  or  the  uae  of  the  rar- 
riaoe.  This  petitioo  was  thoaght  reaaonable  at 
first,  and  had  a  kind  answer ;  it  was  receired, 
•Bii  it  appears  to  ha? e  been  taken  into  conai.- 
drntion,  hot  nothing  was  done  in  conse^nence 
af  it  Mr.  Fabrigas  therefore  repeata  hia  ap- 
plication, and  he  receives  encouragement  to 
expect  that  the  reasonablenesa'of  hia  petition 
waald  be  taken  into  consideration,  and  that  he 
skooid  be  at  liberty  to  aell  the  produce  of  his 
land.    But,  gentlemen,  at  laat  tnia  answer  was 

Even  to  Mr.  Fahrigas:  that  if  it  appeared  to 
(tkeaeose  of  a  conatderable  number  of  the 
iahabitaBlB  of  the  island,  that  it  was  for  their 
benefit  that  such  permission  should  be  given, 
his  application  should  be  complied  with.  Mr. 
Fabr^^  then  preparea  such  a  petitioo ;  he  gets 
it  a^ed,  and  ne  presents  it  to  governor  Mosty  d  . 
Nov,  gonlemen,  here  it  is  impossible  to  state 
what  paaaed  between  the  parties.  If  it  can  be 
pretended  that  there  waa  any  tbiog  mutinous, 
Benacing,  or  improper,  in  this  last  petition,  1 
presoioe  that  petition  will  be  produced  to  you, 
and  it  will  speak  for  itaelf ;  but  some  iodigna- 
tioQ  was  conceived  by  governor  Mostyn  against 
the  plaintiff,  Mr.  Fabrigas,  which  produced 
that  strange,  unaccountable,  unwarrantable, 
and  afaurmtng  conduct,  which  we  now,  by  evi- 
deoce,  iaipate  to  Mr.  Mostyn.  For  gentle- 
men, instantly  npon  this,  Mr.  Fabrigas  is  con- 
doded  in  the  manner  before-mentioned  to  that 
horrible  dungeon,  where  he  continues  for  a 
eossiderable  time  under  such  orders  as  I  have 
stated  to  you,  till  he  was  hurried  on  board  a 
ship,  and  was  conveyed  to  Carthagena  in  Spain. 
Here,  for  the  first  time,  he  receives  intelli- 
geoee  of  what  was  the  provocation  that  he 
gave,  what  was  the  ground  of  such  treatment 
of  him,  what  charge  was  imputed  to  him,  by 
what  authority  he  was  so  detained  and  so 
treated:  lor  here* appears  a  letter  under  the 
hand  of  governor  Mostyn,  avowing  this  act, 
and  telling  him  that  be  thought  it  necessary 
and  expedient,  for  the  puniahroent  of  his  of- 
fience,  to  send  him  into  exile,  jiod  to  direct  him 
ta  he  conveyed  to  Carthagena  ih  Spain.  Here 
then  yon  6nd  the  governor  avowing  the  whole ; 
aad  if  he  did  not  avow  the  whole,  you  could 
have  no  doabt  under  what  authority  these  thinfifs 
were  done ;  because  you  will  hear  from  all, 
that  they  cannot  badoue  but  under  the  autho- 
rity of  the  governor.  Then,  gentlemen,  tlie 
inprisonroent,  and  the  sending  this  man  into 
c^,  ar«f  the  acts  of  governor  Mostyn.  The 
isipriflonoieot  under  such  strange  aggravating 
cacamstancea  of  horror  and  ignominy,  and  the 
setding*  him  without  notice,  without  time  for 
preparation,  without  giving  him  the  opportu- 
aity  of  paying'  the  leaaC  aftention  to  the  con- 
«aiit  of  his  estate  and  family,  into  exile;  these, 


gentlemen,  we  now  presome  to  treat  as  the 
acta  of  ^vemor  Mostyn;  and  the  governor 
says,  he  is  iustified  in  so  doing,  aa  governor  of 
Minorca.  I  ahould  be  glad  to  know  upon  what 
idea  of  justice  the  governor  grounds  that  pre- 
tence.  I  conceive,  that  in  this  case,  there  can- 
not be  the  least  colour  or  pretence  of  any  judi- 
cial examination,  or  the  least  form  of  judicial 
proceedings.  Governor  Moatyn,  afler  having 
been  gui£y  of  thia  outrage  to  the  plaintiff^ 
would  have  acted  much  h^ter,  if  he  had  not 
added  thia  insult  to  the  laws  of  his  country,  by 
assuming  an  authuriiy  incompatible  with  the 
leaat  possible  idea  of  justice  that  can  be  enter- 
tained in  thia  or  in  any  country  whatsoever. 
Gentlemen,  if  governor  Mostyn  complains  that 
justice  is  not  done  to  hia  defence  by  his  plea, 
that  he  is  fettered  and  embarrassed  by  it,  and 
could  now  justify  bis  conduct  upon  better 
grounds,  we  will  treely  give  him  the  opporto- 
nity  of  doiog  it;  hesh^l  do  it  in  what  cha- 
racter he  thinks  proper.  1  f  he  haa  acted  under 
the  colour  of  any  judicial  proceedings  in  civil 
judicature,  let  those  proceedings  be  produced, 
let  him  desert  and  abandon  theshameful  plea  that 
he  has  preaented ;  he  haa  even  our  liberty  to  do 
it.  If  the  governor  meaoa  to  be  justified  in  his 
military  character,  1  need  not  tell  you,  gentle- 
men, that  it  is  necessary  in  that  character,  that 
there  should  be  judicial  proceedinga  likewise 
of  a  military  court  of  justice.  I  will  be  bold 
to  say,  that  the  idea  governor  Moatyn  has 
adopted,  that  the  livea,  fortunes,  and  being  of 
the  inhabitants  of  the  island  of  Minorca  are  at 
his  mercy,  and  that  by  his  sole  authority  ho 
can  inflict  bonds  and  imprisonment  on  any 
inhabitant  of  that  island,  is  the  single  idea  of 
governor  Mostyn ;  and  I  aay  the  governor 
does  not,  in  this  caae,  talk  like  a  military  man, 
for  his  ideas  are  aa  foreign  to  the  notions  of  a 
soldier,  as  of  a  lawyer.  Gentlemen,  this  is 
the  nature  of  the  case  that  we  shall  offer  to 
you,  and  which  we  shall  produce  in  proof  to 
you  against  governor  Mostyn:  an  imprison- 
ment, if  it  had  been  attended  with  all  the  cir- 
cumstances of  comfort  that  could  have  been 
administered  to  a  person  in  that  situation,  un- 
justifiable, and  without  colour  or  pretence  of 
legal  authority,  sufficient  to  entitle  this  gentle- 
man to  call  for  considerable  damages  from  a 
verdict  of  a  jury :  a  Imnishment  into  a  foreign 
country  of  a  subject  of  England,  iotitled  to  he 
protected,  to  whom  the  laws  cannot  be  denied 
without  breach  of  public  faith,  and  a  dan- 
gerous wound  to  the  general  aystem  of  our 
constitutional  liberties.  Thus,  by  the  sofe  au- 
thority of  governor  Moatyn,  without  pretence 
of  judicial  examination,  was  Mr.  Fabrigas  sent 
into  banishment.  If  all  other  circumstances 
were  away,  the  being  sent  out  of  his  native 
country  by  an  arbitrary  act  of  the  governor  of 
that  island,  is  surely  ground  enough  to  call  for 
the  most  considerable  damages.  But,  gentle-  * 
men,  you  are  to  add  to  it  every  circumstaooe 
of  discomfort.  He  was,  during  the  whole 
time  of  his  imprisonment,  kept  in  a  gloomy 
dungeon;  no  circumataoce  o   ignominy  that 
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eoiiM  afvcft  the  mMl  of  t  man  of  feeliBg*  was 
omitted :  be  was  put  into  a  place  aet  apart  aed 
^designed  only  for  the  reception  of  the  worat  of 
malefactore,  sedaded  from  any  converaatmi  or 
-  tfommunication  with  bis  frienda  or  aoqnaint- 
ance,  hta  nearest  relations,  his  wife  or  his  fe- 
mily,  depri?ed  of  the  comfort  of  m  bed,  and 
ebligfed,  for  a  considerable  number  of  days,  to 
eubsist  upon  bread  and  water.  This  is  a  case 
of  the  most  unparalleled  cruelty ;  the  moat  in- 
l^enioos  circumstances  of  torture  beibgf  added 
to  the  most  unjustifiable  and  the  most  lawless 
exertion  of  authority,  that  I  am  persuaded  has 
ever  appeared  before  any  court.  If  governor 
Mostyn  can  support  the  powers  of  this  daim, 
end  vindicate  himself,  aa  govei-aor,  by  the 
plenitude  of  bis  powers,  and  that  the  sole  ju- 
dicature of  the  island  resides  in  his  |ierson  \ 
if  it  was  for  a  moment  possible  for  you  lo  en- 
tertain the  idea  of  the  lejs^lity  of  such  a  power 
being  placed  in  any  man,  in  conseqneDce  of  an 
anthonty  derived  from  the  crown  of  England  : 
I  say,  if  it  was  possible  for  you  tocoaceirethat 
such  a  power  could  exist ;  try  htm  even  by  that 
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*(  Qovemor,  lake  your  ideas  of  law  from  Bar- 
bary  or  Tiukey,  produce  your  precedent,  India 
or  negro  law,  vou  are  etill  unable  to  justify 
your  .conduct''  Gentleoseo,  these  are  the 
oiroumstanoes  we  are  to  lay  before  you  in  evi- 
dence. The  governor  may,  if  be  pleases,  en- 
deavour lo  chaige  this  gentleman  witli  mutuiy. 
If  be  does,  1  presume  be  will  adduce  his  proof 
of  it.  But  if  it  was  possible  lo  decide  that  Mr. 
Fabrigas  was  a  mutinous  man,  though  the  le- 
verse  of  that  character  is  but  justice  lo  him  ; 
nay,  if  you  could  decide  that  he  was  tlie  worst 
and  most  dangerous  of  offenders,  governor 
Mosty  n's  conduct  is  still  df  siitute  of  any  colour 
of  justice  or  law.  His  conduct  is  totally  ua« 
warrantable,  and  the  pretence  be  baa  here  aet 
up,  that  he  is  a  prince  with  a  power  unbounded 
and  un limited  by  any  rule  or  law  whatsoever, 
that  be  is  authorized  to  act  by  his  own  will  and 
pleasure,  must  represent  this  case  in  so  alarm- 
ing a  light  to  yoUi  that  1  am  persuaded  that 
you,  who  have  taken  your  ideas  «f  law  and 
justice  from  conversation  with  Englisbmen, 
and  observation  on  the  English  constitution, 


rule,  try  him  by  that  rule,  and  he  is  without  I  will  give  all  attention  to  the  particular  suffer- 
*.__  .1. J       .?_   .L ..    I  iogg  of  the  man,  as  well  as  to  what  you  owe 

to  yourselves,  your  country  and  posterity  (  and 
we  trust,  even  in  the  very  best  eonstructioo 
that  is  possible  to  put  on  governor  Mostyo's 
conduct,  that  you  will  think  the  damages  laid 
in  the  deolaratioo  are  not  extravagant. 

Batil  Cunningham  sworn. 

Examined  by  Mr.  Lee,. 

Mr.  Lee.  You  are  in  some  nutitary  ea- 
pacity  ?— CtinmngAam.  Yes. 

Were  you  in  ttoe  year  1771  in  the  island 
of  Minorca  i*-^  Yes. 

In  what  character? — Acting  serjeant  m^r 
for  the  royal  aKillery. 

Do  you  remember  Mr.  Aatbonia  Fabrigw 
being  at  Minorca  ? — Yes. 

Were  you  seijeant  major  at  the  time  he  waa 
aeized  and  taken  into  custody  ?— I  was,  whco 
1  saw  him  brougfit  into  prison. 

Do  you  recollect  any  orders  at  that  tinaa 
coming  in  any  body's  nsme  touebisg  his  CCNI- 
finemont  P—- There  was  a  general  order  given 
«s,  that  three  more  men  shouhi  be  added  Id 
the  artillenr  guard. 

Cotir^  Have  you  that  order  ?*-il.   No. 

Q.  Was  it  not  your  office  as  serjeant  major 
to  trausoribe  that  order  into  your  book  ? — A,  I 
gave  that  order  out  in  the  company's  order 
book. 

To  whom  does  the  oustody  of  that  erder 
book  belonir  ?^>Wben  the  4Mioks  are  written 
out,  they  give  ihem  to  the  captain  to  whom 
they  belong. 

They  pui  ihrae  additteaal  men  aentry  npoa 
that  occasion  ?— Yes. 

Court.  Whv  ?— il.  To  do  duty  upon  the 
prisoner  Mr.  Fabrigas. 

How  long  bad  Mr.  Fabrigaa  been  in  cafr- 
tody  at  that  time  when  thia  order  wias  given 
out  f  Was  it  ioamediately  upon  kuM  coming  inio 
nisiadyy  or  after  ha  iiad  keen  ^  thei>e?—- 


excuse ;  for  the  most  despotic,  the  most  arbi 
trary  and  oncontroulable  power  that  is  ever  ex- 
ercised, profosseth  at  least  to  act  by  calling 
npoa  tbe  party  accused  to  make  his  defence, 
eind  I  believe  in  no  paK  of  the  globe  is  it 
looked  upon  as  just  to  condemn  a  man  un- 
fieard.    Let  general  Mostyn  travel  into  Asia,  or 
visit  his  neighbours  on  the  cont'meat  of  Bar- 
%ary,  he  will  not  find  examples  there  to  justify 
tiis  cootlttct,  in  any  of  tbe  powers  assumed,  or 
in  the  use  he  has  asade  of  them  :  for  if  their 
fpowers  are  not  ctrcumscribed  or  restrained  by 
any  laws;  if  they  act,  as  the  genera]  profosses 
lie  has  a  right  to,  by  their  sole  will  and  plea- 
eure ;  fC  that  is  the  rule  of  their  government, 
yet  still  there  is  an  idea  of  a  principle  of  na- 
tural justice  that  should  govern  their  proceed- 
ings there ;  at  leut  an  appearance  of  it  they 
are  anxious  to  prodnce.     I  never  iieard  in  .my 
^e  that  it  was  the  avowed  privilege  of  any 
■eeontry,  that  a  nMin  shonid  be  charged  with 
an  offence,  that  be  reoeived  the  pohishment 
for  that  offence,  without  the  ofieiice  being  ex- 
plained and  Slated  to  bim,  and  an  opportunity 
given  liim  of  hearing  the  chanre  and  tbe  ev4- 
«ence  by  which  it  was  produced  ;  but  this  •  is 
the  cafe  of  a  Sransadion  in  the  dank,  a  secret 
indignation  coooeived,  that  imlignntion  imme- 
diately followed  by  the  most  horrid  exeitions  of 
power  upon  the  person  of  Mr.  Fabrigas — oom- 
mttted  to  a  dongesa,  and  oaapprized  of  the 
charge  against  him  ttli  sent  out  of  bis  native 
comrtry,  and  upon  the  voyage  to  the  destined 
place  of  bis  ^banishfnent.    The  offer  made  to 
genpral  Mostyn  not  to  tie  him  down  merely  to 
the  justification  specified  in  his  plea,  but  to  give 
him  leave  to  o^r  any  justification  that  may 
be  oonsislem  with  the  idea  of  civil  or  military 
jtmiee,  may  be  called   insidious,  because  I 
wrnst  disbelieve  every  thing  suggested  on  any 
irnst,  tf  1  think  the  offer  can  be  of  no  benefit 
lo4imif  sranted;  but  ttesay  be  added  la  it, 
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T»  tUkil  ^mj  Vf«ollectioii,  I  belieTe  ■boat 
t«tiljr*fear  bo«ir«  wAer  he  btd  beeo  in  €•»- 
lirfy.ortbe  eremmif  oC  tbe  Mni«  d»j ;  1  can* 
Bot  be  cotaiii  as  to  that*  * 

TncM  t^  IB  ^hmt  mivon  it  was  thai  Mr. 
MifM  was  GoimnHied  tof^^A  He  nva  pul 
iato  piiami  No.  1. 

WbalttflM  gr^wffal  as(  af  that  pntan P  to 
vlait  is  it  applied  ?- — All  tha  prisoiiers  that  are 
gaiitj  of  capital  offences,  or  for  deacrtiop,  we 
wmmmAy  p«t  in  there. 

Do  yea  recollect  any  dreametaaoee  attend-^ 
ii|^  n*.  Pahri|^*a  iinprisoDiiieiit  f  mention 
uj  that  occur  to  y€m.  Do  yoa  recollect  the 
Dunoer  io  which  lie  was  hroaght  or  eoofiued  ? 
^Ta  Ae  best  of  m  v  reoonection  he  was 
braagfal  by  a  party  of  aoliliera,  wh^her  of 
ihe  25th  regifoent  or  the  6th,  1  caa't  aay  ;  he 
vaalraafrht  ia  hCDchMriBTed,  I  think,  but  am 


Hew  laog-  was  be  confioed  there  f — As  near 
aa  I  eaa  raeollectv  aboot  fit e  or  six  daya. 
la  that  prison  T- — Yes. 

Dorag'  Ilia  GoaliaeiDent  there,  can  yon  tell 
tbe  ceart  or  jur^  whether  he  was  permitted  to 
ke  vialed  by  hia  mfe  or  family  ?~No :  tbe 
ordera  that  he  should  hare  no 
any  body  bat  the  prereat 


Do  jou  know  of  any  orders  that  he  should 
■I  be  seen  but  by  the  prerost  marshal  ? — ^The 
Miy  ioforoied  me  that  was  hia  orders ;  be« 
aiB^  it  was  put  into  the  geueral  orders  too. 

8cf}.  Dsvy.  Jf  yoD  mean  to  affect  the  defeo- 
^salwith  that,  yoa  ahoald  prodaoe  tlie  order. 

Mr.  Lte,  Well  then,  we  shall  produce  it. 

<L  la  faet,  do  yoa  know  whether  any  body 
vas  aemutted  to  visit  him  hot  this  preroat  mar- 
Mf— ^.  I  doBHkBowof  any ;  if  they  did,  it 
aaseasilrarT  to  ordera. 

Da  you  know  if  aoy  body  applied  to  aee 
boi? — His  wile  ap^ied  to  see  bim,  but  waa 
adaaed,  aa  I  wasioformad. 

What  ia  thia  pref«at  marshal  f — One  that 
bss  the  ebacge  of  all  pnaoaere  that  are  cen- 
isad  Ibr  capital  crimes;    he  haa  the  keys  of 


la  iliiaaB  «seGtttio&ar  too,  as  well  aa  a  gaoler  f 
-No.  ^ 

€ba  yea  tell  as  tbe  cauae  for  which  this  gen- 
oommilted — the  occasion  of  it  F — I 


Dq  yoa  know  what  Mr.  Fabrisas  is  f-~He 
■  la  iobabitant  of  the  island  of  Minorca. 

A  natire  P — Yes:  a  Hinorquio. 

Do  you  know  whether  Mr.  Fabrigaa  ia  a 
*^  ef  any  property,  or  was  a  grower  of  any 
^~  apoD  that  island  ?  Do  you  know  in  what 
be  lived  h^Be  lired  like  a  gentleman 


^tn  yoa  aeqaainted  with  any  dispates 
^^Bag  his  liberty  to  sell  his  winef — 1  know 
■"^iagaiaUof  iC 

^  JOU  know  any  thing  of  what  happened 
^  bim  after  his  confinement  in  this  prison  P 
*^*breaaM  of  bim  aflac  f— -He  waa  sent  out 
'^ishmd. 

M 
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Da  yiM  kaow  of  year  owa  kaowledge  f — 
I  did  not  ace  htm  taken  away. 

Do  yott  know  ef  aay  orders  toocbiag  bis 
being  sent  P — I  did  not  aee  aay  ordera. 

"Yon  being  at  8t.  Pblllip'a  at  thia  time,  whoM 
he  wss  in  prison,  yoa  can  tell  aa  whether  he  waa 
tried  fir  any  oifeace  prerieaa  to  his  commit* 
■Mat  there,  or  afW  P — No :  be  waa  not  tried. 

Oroaa- examination  by  Seij.  Dot^. 

Hew  long  had  jroo  kaown  thia  Fabrigae  be- 
Ibre  the  time  of  his  being  brought  to  this  pri» 
aon  ? — I  had  seen  him  different  times,  beiogin 
the  island  for  between  eight  and  niae  years.  < 

I  wish  to  know  in  tbe  first  ptace  whether  fas 
waa  a  quiet  aobjecr,  or  otherwiae  ?<^l  nerer 
heard  any  thing  to  the  contrary. 

What  r  but  that  he  waa  a  quiet,  inoffeiisifa 
subject  P — I  never  heard  to  tbe  coatrary. 

He  was  looked  upon  aa  a  rery  good  friend 
to  the  garrison,  1  beKere  P — 1  really  can't  tell 
what  be  was ;  he  was  an  inhabitaRt  of  the 
island.  I  don't  know  that  erer  I  apuke  to  him 
ia  ray  life. 

What  part  of  tbe  bland  did  he  lire  io  P— At 
St.  Phillip's. 

There  it  waa  he  waa  imprisoned,  I  presume  P 
---Yea :  he  waa  brought  a  prisoner  to  St.  Phil-; 
lip's  castle. 

I  think  you  aay  yoa  hare  been  in  the  island 
five  years  P-— Almost  nine  years. 

Then  you  were  there  berore  Mr.  Mostyn  was 
appointed  governor  ?— Yea. 

You  were  there  in  governor  Johnston's  time  P 
—Yea. 

Were  yoa  there  in  governor  Blakeney'e- 
time  P— No. 

James  TmeedU  a  worn. 

Examined  by  Mr.  Grose, 

What  were  yon  in  the  year  1771 P— A  cor- 
poral in  the  royal  artillery  in  the  island  of  Mi- 
norca. 

Did  yoa  aee  the  plaintiff  brought  to  tbe 
castle P — No:  I  did  not  see  him  brought;  I 
was  a  segeaot  of  the^uarda  when  he  was  de- 
li vertid  up  tu  me,  from  the  61st  regiment. 

Court.  Can  you  recollect  the  time  P — A*  No  ; 
it  was  some  time  about  the  middle  of  Septem- 
ber, to  tbe  best  of  my  knowledge,  in  tbe  year 
1771. 

In  what  way  was  he  delivered  P— He  waa 
delivered  to  me  in  the  prison  N®  1. 

What  were  the  particulars  of  that  delivery 
to  you?  in  what  way  was  he  delivered? — He 
was  in  but  a  very  mean  habit;  for,  by  what  I 
could  learn,  his  clothes  and  every  thing  that  he 
brought  in  with  him  had  been  taken  from  him. 

Counsel  for  the  Defendant.  That  will  not  do. 
What  condition  waa  he  in  P — A.  He  was  in  the 
prison ;  he  had  been  in  the  prison  almoajt 
twenty-four  hours,  before  be  was  delivered  to 
tbe  artillery. 

What  orders  did  you  receive  concerning 
him  P— *That  I  was  to  suffer  no  person  to  ap- 
proach the  grate. 

What  grate  P-- The  prison  4oor. 
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From  whom  did  you  receive  these  orders  f— 
From  the  adjutant  lieuteoaut  Frost;  he  was 
•ur  aetio^  adjutant ;  he  read  the  orders. 

Not  to  let  aoy  one  come  to  that  grate  ?— Or 
ooDverse,  or  have  auy  commnnicatioa  with 
Jum,  upon  anv  acconnt. 

Whose  orders  does  the  adjutant  lieutenant 
give  out  ? — I  imagined  it  was  a  general  order. 

What  do  you  mean  by  a  general  order  ? — 
Coming  from  the  commander  in  chief. 

Do  you  mean  from  governor  Mostyn?— 
Yes :  be  was  commander  in  chief  then  of  the 
island. 

What  order  ? 

Serj.  Davy,  I  will  give  you  no  trouble  about 
these  things.    With  regard  to  orders,  you  have 

given  us  notice  to  produce  the  orders.    The 
ict  is  as  you  ^contend.     We  mean  to  conceal 
DO  circumstances. 

Court.  1  think  the  right  way  will  be,  as 
it  is  now  admitted,  Utat  this  was  done  by  the 
defendant's  order,  to  proceed  with  your  parole 
evidence,  and  read  that  at  the  conclusion. 

Counsel  for  the  Plaintiff,  If  your  lordship 
pleases,  we  will  read  the  order  of  imprison- 
ment, and  the  sentence  of  banishment. 

The  Asiociaie,  The  title  is, 

**  Orders  given  out  to  the  troops  in  Minorca  by 
lieutenant  general  Mostyn,  governor  of  the 
island,  who  arrived  the  21st  of  January, 
1771.  September  15:  In  order  to  relieve 
the  main  guard  at  St.  Phillip's,  which  now 
wants  a  sentry  extraordinary  upon  Antonio 
Fabrigas,  confined  in  prison  >i*  1,  general 
Mostyn  orders,  that  three  men  be  added  to 
the  artillery  guard  in  the  castle  souare,  as 
they  are  most  contiguous ;  and  that  duty 
taken  by  them,  the  sentry  must  be  posted 
night  and  day,  and  is  to  suffer  no  person 
whatever  to  approach  the  grate  in  the  door 
of  the  said  prison,  either  to  look  in,  or  have 
any  communication  with  the  prisoner,  the 

Iirevost  marshal  excepted,  who  is  constant- 
y  to  keep  the  key  in  his  possession." 

"To  Anthony  Fabrigas de  Roche. 

"  You  Anthony  Fabrigas,  inhabitant  of  the 
'arraval  of  St.  Phillip's,  are  by  me,  chief  gover- 
nor of  Minorca,  banished  this  island  for  twelve 
months  from  the  date  hereof,  not  to  return 
hither  until  that  time  is  expired  at  your  peril, 
for  your  seditious,  mutinous,  and  insolent  be- 
haviour to  me  the  governor,  and  for  having 
tdared  most  dangerously  and  seditiously  to  raise 
doubts  and  suspicions  amon&fst  the  innabitants 
of  the  arraval  of  St.  PhilUp's,  and  to  excite 
them  to  dispute  my  authority,  and  disobey  my 
orders ;  and  for  having  further  presumed  most 
dangerously  to  insinuate,  that  his  majesty's 
troops  under  my  command,  without  any  au- 
thority from  them  for  such  false  and  scanda- 
lous insinuations,  were  imposed  upon. 

«•  J.  Mostyn,  Governor." 

«  JlfaAon,  17th  day  of  September,  1771." 

Q.  You  say  you  received  this  order  to  per- 
mit no  pentoQ  to  approaeh  the  grate  of  the 


prison,  or  have  any  communication  with  the 
plaintiff:  did  you  obey  this  order? — A.  Yes. 

Did  you  obey  it  stnctly  ? — Yes,  as  strict  as 
it  waft  in  my  power. 

Did  any  person  apply  to  see  the  plaintiff  ^— 
Yes,  his  wine  and  two  children. 

Were  they  permitted  to  see  himf— ^No. 

How  near  were  they  permitted  to  come  to 
the  prison? — As  nigh  as  I  can  guessy  about 
thirty  yards. 

They  were  not  permitted  to  cbme  nearer  ?-— 
They  were  not  permitted  to  come  nearerr 

Do  you  know  in  what  way  the  plaintiff  laid  f 
— He  lay  upon  the  boards. 

Were  there  no  beds  ?— No  beds. 

Was  any  bedding  sent  to  him  ? — I  saw  his 
wife  with  bedding,  which  was  not  permitted  to' 
be  brought  to  him. 

In  short,  tell  the  jury  whether  the  gmrd 
would   suffer  any  thing  whatsoever  to  pass 
them  ? — If  they  did,  they  were  sure  to  come 
to  trouble,  to  punishment,  by  it ; '  and  I  am  ^ 
certain  they  nev^er  did. 

Tell  us  what  his  subsistence  was? — Bread 
and  water. 

What  sort  of  subsistence  has  a  deserter  if  he 
is  confined  in  this  place  ? — It  is  a  general  rule 
in  Minorca,  that  deserters  and  prisoners,  even 
for  capital  crimes,  should  have  provisions  seot 
them. 

What  provisions? — Such  as  the  island  af- 
fords, bread  and  beef. 

Court,  Do  you  know  whether  any  provisioiia 
were  brought  him  ? — A,  1  never  saw  any ;  there 
was  such  a  strict  order,  that  nobody  ever  al* 
tempted  it. 

1  believe  there  was  an  air-hole  at  the  top  of 
the  prison  ? — Yes. 

Was  any  body  placed  over  the  air-hole  ?— - 
No ;  but  there  Mtbb  a  sentry  upon  a  bastioo 
near  to  it,  who  had  orders  given  him,  that  no- 
body  should  approach  this  air-hole. 

Upon  what  account  ? — For  fear  any  tliiD^ 
should  be  dropped  down  to  him. 

Court,  Was  that  particularly  upon  this  oc- 
casion, or  generally  when  deserters  were  there  f 
--No;  I  never  heard  a  circumstance  of  the 
kind,  but  during  the  time  Mr.  Fabrigas  was  in 
^  prison. 

Did  you  know  the  plaintiff? — Yes,  1  hare 
been  at  bis  house  several  times ;  I  was  at  the 
island  almost  nine  years. 

What  family  bad  he?— A  wife,  when  he 
was  in  prison,  and  five  children,  to  the  beat  of 
my  knowledge. 

Now,  during  the  time  you  have  known  him, 
have  you  never  heard  him  say  any  thing  dia- 
respectful  of  the  governor  ? — No ;  he  ooty 
complained  of  his  hardships,  of  bis  own  bodily 
sufferings. 

IVilliam  Johns  sworn. 
Examined  by  Mr.  Peckham, 

Q.  Was  yon  at  Minorca  in  1771  ?—A.  V 
In  what  situation  and  capacity  ?-<^I   v 
garrison  gunner. 


97]  Fair^^as  v.  Moffyik 

How  faaf  weie  joo  in  the  itiaod?— AimMt 


A.  D.  177S. 


[98 


M  joa  know  Mr.  Fabrim  P^Yes. 
DM  joa  know  Mr.  Fabrigms's  ntoation  in 
ifo  iriand  ^^He   lived  very  i^teel  in   St 

Did  he  live  in  tbe  same  atote  at  the  principal 
■hibilanis  of  St.  Phillip's  ?— Yea,  aa  much  ao 
H  aaj  man  in  SL  PhiUip'a. 

Do  yea  remeinber  any  thing  of  his  being 
■npiioncd  ?— i  aaw  him  lirooght  to  the  priaon. 

la  what  manner  waa  he  brought  P — By  a  file 

•fBMB. 

Were  hia  bnnda  bonnd  ?— I  cannot  tay. 

8ej.  Dm.  I  admit  that  he  waa  wiUi  hia 
hinda  bounif,  ^^  the  firat  witneai  aaid,  and  that 
ha  WW  kept  in  priaon  by  order  of  tbe  governor. 

Mr.  Peekkam.  Do  yon  admit  that  he  waa 
hand-cnfledf 

Scry.  Davy.  Yea,  that  he^waa  hand-cnffed, 
and  kqpl  in  the  way  deacribed  by  the  former 


(2.  Waa  he  kept  hand-cnflTed  in  priaon  P — A. 
Ibelierenot. 

What  sort  of  a  place  ia  tbia  prison  ?— It  ia 
art  apart  lor  capital  punishments,  for  priaonera 
thstare  ooder  aentence  of  death. 

Ia  it  a  priaon  dng  out  of  a  rock  P— It  ia  a 
■Jill  11  ■nnniis  place  in  tbe  body  of  the  castle. 

Ia  it  and^  ground  f — ^No,  under  the  top  of 


Is  it  a  ground  floor? — A  gronntf  fldor,  I 


Thia  keing  the  prison,  and  yon  atandinjjr  there 
ts  guard  bim^  do  yon  remember  any  of  hia  cbil- 
dica  oomlng  to  aee  him  ? — I  saw  his  son  the 
int  day  he.  waa  confined  there,  a  l>oy  about 
15,  cove  to  aee  him. 

What  did  he  come  for  ?— He  bad  soine  pro* 
visiaoa  ia  a  haaket. 

Did  he  apply  to  yon,  that  those  provisions 
■a^bt  be  given  to  his  lather  P — He  applied  to 
the  reipaient  tlien  upon  duty  to  give  them  to 
kis  fetlier,  bat  was  denied.     « 

SeQ.  lAray.  I  admit  he  was  sent  hand-cuffed 
ta  liw  pria$on«  aa  described  by  tbe  former  wit- 
B8» :  1  oseant  to  include  the  inatters  of  belief 
aa  well  aa  mattera  of  knowledgie. 

Csarf.  For  my  part,  1  like  to  hear  the  evi- 
deace  io  any  caae,  to  know  the  trutb,  and  then 
we  have  no  aquabblea  afterwards. 

John  Craig  sworn. 
Examined  by  Mr.  Serjeant  Glynn. 

What  are  you  P— A  matruas. 

Was  you  in  the  island  of  Minorca  in  1771 P 
-Yea. 

Do  yoo  know  Mr.  FabrigaaP — Yea. 

Bow  long  have  you  been  in  Minorca  P-— 
Phetty  nigb  nine  years. 

What  condition  waa  Mt.  FabrigasinP — In 
very  good  circumstances  there;  he  is  reckoned 
saeef  the  best  in  circumstances  in  tbe  island. 

Do  you  remember  the  time  when  he  was  in 
^dnngeoa  there  P*-Very  welK 

Yea  did  not  do  any  duty  upon  him,  I  sun- 
IMP^Yea,  I  did. 
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Do  TOO  remember  whether  people  ware  ^ad- 
mitted to  see  him  P — I  am  sore  there  were  none 
admitted  to  see  him. 

Do  you  know  whether  any  neraon  came  to 
see  him  that  waa  refused  P — I  know  his  wife 
and  children  came,  and  they  were  refuaed. 

Do  yon  know  of  his  being  taken  out  of  the 
priaon  P — I  saw  him  pnt  on  board  a  ship  in  the 
narbonr. 

How  many  days  after  hb  first  imprison- 
ment P«-I  am  not  certain  of  the  days. 

About  what  number  of  days  waa  he  in  con- 
finement P — Five  or  six  days,  to  the  beat  of  my 
knowledge. 

In  what  manner  was  he  taken  out  of  prison, 
and  put  on  board  a  ship  P^I  happened  to  be 
down  at  the  quay,  and  saw  him  put  on  board  a 
boat,  to  be  taken  to  tbe  veasel. 

What  time  was  this  P — Early  in  the  morning, 
I  am  not  aura  to  the  time,  bat  to  the  beat  of  my 
knowledge  I  think  between  three  and  four  id 
the  morning. 

Had  he  any  time  allowed  him  on  shore  P*^ 
No,  he  was  hurried  on  board;  his  wife  and 
family  were  coming  down  to  speak  to  him,  and 
the  aoldiers  kept  them  off,  and  would  not  let 
them.  I  wanted  to  speak  to  him  myself,  an«| 
the  soldiers  would  not  let  me. 

You  saw  bis  wife  and  children  come  to  him, 
do  you  remember  whether  tbey  brought  any 
thing  for  him  P^I  think  they  had  some  beif- 
ding,  to  see  if  tbey  could  i^et  it  on  board  tbe 
ahiji  he  was  goinff  to,  and  it  was  turned  back 
again,  they  woula  not  allow  any  thing  to  come 
Io  him  ;  he  was  put  ou  board  a  boat  and  taken 
into  a  ship  which  was  laying  in  the  harbour 
there,  tbe  ship  was  under  sail* 

6erj.  Davy.  1  admit  be  was  banished  to  Car- 
tbagena. 

Coun.  for  the  Plaintiff.  You  admit  he  was 
banished  by  governor  Mosty n '  for  a  year  P 

Ser}.  Davy.  Yea»  J  do. 

Colonel  JohnBiddulph  sworn. 
Examined  by  Mr.  Lee. 

Q.  You  are  an  officer  in  the  regiment  that 
waa  at  Minorca  ?-— il.  I  was  not  in  Minorca  at 
the  time  this  matter  passed. 

But  you  have  been  at  Minorca  P— Yea. 

Did  you  know  Mr.  Fabrigas  P — Yes ;  1  knew 
him  from  tbe  time  I  arrived  in  the  island  until 
I  left  it. 

When  did  you  arrive  there  P — I  think  in  the 
year  1763,  aliout  May  or  June,  and  stayed  about 
eight  years. 

When  vou  knew  Mr.  Fabrigas,  in  what  con- 
dition andcirenmstances  was  he  P— He  seemed 
to  me  to  be  of  the  second  sort  of  people  in  the 
island ;  he  had  aome  vineyards  and  aome 
houses,  and  some  property,  and  was  received 
not  asiof  the  first  quality,  but  as  a  gentleman  ; 
he  was  esteemed  a  man  of  property  :  I  should 
call  him  a  gentleman  larmer. 
'  While  you  knew  him  what  character  did  he  '*" 
bear  P  or  how  did  he  behave  himself,  as  far  aa 
you  had  an  opportunity  of  observing  P—Aa  far 
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ar  I  flOuM  obeerre,  be  behaved  very  well,  ibd 
bad  a  ver^  grood  character.  1  oaed  to  em- 
ploy him  m  g^etting  wine  for  me,  and  other 
things  the  bland  i^rodtioed,  becauae  I  had  a 
family  ;  and  often  he  waa  very  useful  to  me  in 
procuring  things  at  a  reasonable  price.  When 
1  Was  at  Citadella,  at  the  other  end.  of  tfae 
island,  became  there,  am)  was  with  some  of 
the  bettjer  kind  of  people ;  be  was  always  with  a 
don  Vigo,  or  a  don  Sanchio,  who  were  reckoned 
the  principal  people  of  the  place ;  they  are 
nobles  ii  that  island* 

While  ^ou  knew  him,  I  ask  you  wfa%t  was 
bis  behaviour  ?  Did  he  behave  like  a  peaceable 
subject,  or  tike  an  unrulv  and  factious  ooeP-~ 
He  always  bebtved  with  very  greal  decency 
aad  decorum. 

Cross-examined  by  Serj.  Burland, 

Q.  Do  you  know  whether  be  was  a  man  of 
property  in  the  island  ?— ^.  As  far  as  I  under- 
atand  he  was,  but  it  is  impossible  for  me  to  eay 
positively ;  he  was  reported  such-. 

tie  had  a  father  living?-*!  believe  he  had, 
an  old  man. 

You  do  not  know  whether  it  was  bis  own 
j^roperiy  or  not  ? — It  seemed  to  be  his. 

He  conversed  with  the  two  noblemen  yon 
mentioned  ? — Yea ;  he  was  at  their  bouses  as 
ft  gentleman. 

Did  yon  use  to  visit  at  his  house  ?-«I  have 
been  there. 

Did  vou  ever  dine  or  sup  with  him  ?— -I  think 
1  dtned  with  bim  once. 

•  Courts  The  gentlemen  suggest,  but  you 
don't  mean  to  make  a  diatinclion  between  the 
classes  there  ? — A^  I  do  make  a  great  distinctbn. 

Q,  What  promotMu  has  general  Bfostyn  in 
the  army  at  tnis  time  ?— -il.  He  is  a  liemenant 
general,  and  commander  in  obiefof  the  island  of 
Minorca. 

Has  he  any  military  promotion  at  home? 
bas  he  any  regiment  ? — Yes. 

WhatTegiment  is  it  P^ I  dont  recollect  the 
Dumber  ;  it  is  a  regiment  of  dragoons. 

Do  you  know  of  any  office  that  the  general 
Ims  about  hia  majesty's  person,  any*  plac^'  at 
oourt  r — I  don't  teoollect  it  $  1  believe  he  has. 

Serj.  G/yan,  My  lord,  we  have  dooe  for  tfae 
plaintiif. 


fierj.  Dotry  for  the  defendant.    May  it  pli 

four  lordship,  and  you,  gentlemen  o^  the  jury, 
tan  of  counsel  in  this  cauae  for  the  defendant, 
general  Mostyn,  wh^  is  charged  with  a  misbe- 
naviour  towards  the  plaintiff,  in  the  defendant's 
capacity,  aa  governor  of  this  island;  the 
iHatnCiff,  Fabrigas,  being  a  subject  of  the  crown 
pi  Bngland,  a  native  of  that  island,  a  Minor- 
•uin  by  birth,  and  living  in  the  town  of  Kt. 
PhiiKp'a,  (there  is  a  reason  wliy  his  residence 
|n  the  town  of  St.  Phillip's  is,  in  my  apprehen- 
^mi,  material,  tor  some  matters  which  I  shall 
trouble  you  with  before  I  sit  down.)  The  de- 
fcndant  was  appointed  governor  of  the  island  of 
Minorea  on  tfae  god  ol  March,  1760.  His  pre- 
waa  governor  Johnston,  wboae  prede* 


cessor  was"  general  Btakeney.,  So  far  I  am 
able  to  trace  back  the  governors  of  this  island, 
whom  the  (|uestions  before  you  have  any  sort 
of  relation  to ;  and  any  further  is  unnecessary. 
I  don't  know  whether  it  may  be  new  to  any  of 
you,  gentlemen,  to  inform  you,  most  probably 
not,  the  history  of  yourcountry  will  tell  you,  that 
this  island  of  Minorca,  whoae  situation  is  in  tfae 
Mediterranean,  and  which  is  of  extreme  uae  ia 
the  protection  of  the  Mediterranean  trade,  wan 
taken  in  queen  Anne's  wara  from  the  crown  of 
Spain,  and  was  ceded  by  that  crown  to  Great 
Britain,  by  the  treaty  of  Utrecht  in  1713 :  thafc 
upon  the  ceding  of  that  island,  the  condition 
annexed  was«Tequiation  on  the  part  of  Spain, 
which  was  acceded  to  on  the  part  of  Great 
Britain,  that  the  inhabitanta  of  this  island  of 
Minorca  should  continue  in  the  Iree  exercise  of 
the  Roman  Catholic  religion,  which  could  be 
no  fiirther  than  was  consonant  to  the  laws  of 
Gfeat  Britain.  For  whereaa  the  laws  of 
Great  Britain  will  not  allow  the  pope'a  bulla, 
excommunication  from  the  court  of  Rome,  the 
inquisition,  and  some  other  matters  of  that 
sort ;  therefore  a  free  exercise  of  the  Romaa 
CathoKc  religion  was  not  with  the  exerdae  of 
any  powers  in  the  bishop  of  Rome,  but  wfani 
were  aoknowMged  by  the  lawa  of  Great  Bri- 
tain. They  had  only  tfae  Iree  exercise  of  tfae&r 
relijuiott,  as  Roman  Uatholiea.  All  other  rigtifcs 
wfaicfa  they  had,  and  all  laws  by  which  tbe3r 
were  to  be  governed,  were  to  be  given  to  them 
by  the  king  of  England.  He  was  to  estafaliah 
vpfaat  code  of  laws  fan  lbo«gfat<proper  in  that 
country.  They  vrere  to  be  subject  either  to  civil 
jurisdiction  of'^paiticnlar  sorts,  or  oailitary,  er 
whatever  sort  tfae  king  of  England  pleased. 
They  were  a  conquered  people,  a  conquered 
island,  and  no  terms  were  annexed  to  that  treaty 
of  Utrecht,  but  only  the  exerciBe  of  the  Romaa 
Roman  Catfaolks  religion.  The  king  waa  to 
appoint  his  governor  of  the  island,  to  govern 
tnem  by  such  laws  aa  be  thought  proper  to 
direct ;  an  arbitrary  despotic  gevemmenty  or  a 
qimlified  government,  or  wfaatever  government, 
mder  whatever  sort  of  magistrates,  or  whm* 
ever  order  the  crown  of  England  should  think 
|m>per.  There  is  a  manifest  and  very  wide 
tystinction,  to  be  sure,  between  a  Miiiotquin  by 
birth  (i  don't  apeak  of  an  Engliabman  tbnt 
goes  over  there),  and  the  case  of  an  Enfliab- 
man :  1  just  mention  these  things,  which  will 
be  very  proper  for  your  consideration  through- 
oiit  the  progress  of  the  several  facts- 1  shall 
mention  in  this  cause.  They  are,  in  my  bum- 
ble apprehension,  essentially  necessary  to  your 
consideration.  Some  time  after  these  people 
(I  don't  know  exactly  tfae  date  of  it)  bad  tie- 
conw  subject  to  tfae  orown  of  Bngland ;  after 
1713  they  petitioned  for  a  confirmation  of  the 
usages  and  customs  of  Spain,  and  to  be  go- 
verned by  the  bws  of  Spain,  as  they  had  beae 
used  to  be  before:  and  that  waa  granted,  ao  fiw 
as  the  wisdom  of  tfae  crown  tbougbt  proper  to 
grant;  and  there  were  certain  regulations^ 
vrfaicb  1  will  take  notioe  of  by-and-  by.  Many 
regulations  were  made  from  time  to  time 
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M^j,  hf  tba  CTDwn  of  Great  Brhain,  for 
tUioifraarpoKcs  «f  the  islaod.    QeoUemeii, 
I  itaU  iiilbriD  veil  teo,  Uiat  tbe  iilaiid  of  Mir 
umg  eeuistf  of  live  aeparale  4if  itiooe  or  die- 
liiofik    III  four  of  tbeie  tbey  have  maffistratea 
laaaally  elected.    la  tbe  fifth,  which  la  ealM 
thearrafaUf  St*  Pbillip'a,  which  ia  the  fart 
aflbeklaocf  and  its  aecnrity ,  there  the  particular 
dimiet  which  is  just  the  auburba,  which  tahca  ia 
tbetawDot'St  PhiUip'aa^J^oiniDgcleaetothofoot 
af  the  citadel,  thai  diatnd  ia  luider  the  imvBO- 
diale  govemnaeat  of  the  governor  of  the  iniaad 
ap|»iated  by  the  crown.    There  are  no  juiata, 
which  the  common  name  of  the  maoiatratea 
ia  tbe  otJier  diTiaaonay  who  are  elected  by  the 
peoplB ;  hot  the  proper  officer  far  the  pohce  of 
tbaanaral  ia  appointed  by  the  gerarnor  him* 
»lf,  and  I  think  hia  title  la  mvatasUph :  he  ia 
tbe  officer  appointed  by  the  gorernor  of  the 
iitaad.    There  ia  an  extreme  neoeeaity,  that 
DMve  particular  eare  ahould  be  taken  in  the  re- 
gubtiee  of  the  police  of  that  part  of  tbe  iahind 
wbicb  ii  iinmediaielv  contigooua  to  the  fort  of 
8l  Piiillip'a,  and  where  there  ia  a  perpetoal 
garriioo,  for  tbe  sake  of  preserving  military 
4ba'pline.   A  law  of  this  island,  amongst  others 
whieb  is  neoesswy  to  mention  to  you,  because 
tbe  history  of  the  tranaaction  has  immediate 
leipeet  to  it,  is,  that  tbe  jurats  in  the  sereral 
ptrts  of  the  islaad  in  the  four  other  districts  of  the 
Jdsad,  and  tbe  snnstastaph  in  the  arraval  of  St. 
Pbillip'a,  wbicb  is  tbe  fifth  dependent  diitriot 
■ader  the  immediate  dependence  and  govern* 
meut  of  the  governor  himself,  set  a  price,  and 
ralue,  and  meaaiare,  npon  the  several  commo- 
dities.    1  doo'a  knov^  whether  it  includes  all 
cuBHioditiea,  but  wine,  and  corn,  and  other 
tbiags,  which  they  call  the  afibration,tbst  is  the 
aiHie,  or  price  to  be  paid,  upon  commodhiea  to 
be  aoU.    Gentlemen,  in  the  year  1752,  (the 
dale  here  is  naaterial,)  there  wos  a  regulation 
sppoinied  by  the  crown,  made  by  tbe  king  in 
CQQBcil.     I  extract  that  part  of  it  that  regards 
Ibt  present  qucsstioo ;  that  is,  that  tbe  jurats  .of 
all  tbe  universities  (now  universities  are  the  dis> 
tficts,  and  you  see  there  are  no  jurats  of  any 
aaivernties,  hut  theae  four :  districts  and  uui- 
fffiitica  are  syaonymoua'  terms)   <  that   the 
'jaraia  of  all  the  universities  be  left  at  full 

*  bbertv,  without  the  intervention  of  the  oom- 
'  mamianl,  or  any  other  of  th«  royal  officers, 
'  ta  sMke  the  afforationa,  and  aettle  the  aasiae 
'  and  prioea  of  all  manner  of  com,  and  all  man- 
'  Bar  of  provisiona,  the  prudnce  of  the  island  $ 

*  aad  alao  |b«  pricea  of  com  imported  into  tlie 
'  isbad,  and  bought  by  the  universitiea  for  the 

*  good  of  the  publie ;  .and  that  the  oatives  and 

*  tbe  iahaliitauia  be  at  ai)  timea  permitted  to  sell 
'  tbe  same  at  or  under  tbe  afloration,  without 
'aay  intervention  of  tbe  governor  or  secre- 

*  lanes,  or  any  other  person  or  persons  acting 
'  aadar  his  authority.'  You  see,  gentlemen, 
Ibat  thia  order  of  couacil  iroporta,  that  these 
ftspla  are  under  the  absolute  despotism*  if  I 
Bay  BO  say,  of  the  erown  of  Great  Britain,  he- 
csnse  this  ia  iaa  bngoage  that  we  in  thit  eoiHir 
l^aiaittaofiiaiiiiadwitb.  WhatbtttftafUtfr 
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boy  our  goods,  or  not,  doea  not  suit  an  English 
genius,  tSpgeiMus  of  the  English  Uw.  Tliis  is  an 
order  made  by  the  king,  in  council,  in  the  year 
1759.  That  ord«r  of  council,  and  aome  other 
prpviabas  that  were  made  by  that  order,  ooca<^ 
aioned  some  uneasineaa  and  misapprehension  | 
therefore  another  order  of  couocil  was  mado 
the  following  vear,  the  IQth  of  Aoguat,  trsSi 
Wbibh  yo|i  will  in  tjie  oourse  of  the  evidence 
have  read  to  too.  There  are  aome  mattera  in 
it  I  will  trouble  yon  with.  It  was  made  upon 
the  eoasidepftion  Qf  several  papera  transmitted 
from  Minorca  by  g[eiiaral  filakepey,  who  was 
governor  at  that  time.  8evesal  thinga  weri 
adviaed  by  the  privy  council.  Among  the 
rest,  I  shall  jtist  extract  a  few  thingra.  Witk 
rcapect  of  tbe  first  article  in  the  civil  branch* 
relating  to  the  making  the  afibrationa,  about 
which  great  complaiota  have  been  exhibited, 
that  the  governor  be  instructed  to  require  the 
jurata  of  the  several  terodnoa  in  tbe  island,  a| 
all  proper  times  and  seasona,  to  make  tbe 
same  afforationa :  and  in  ease  the  said  jtt«i 
rats  ahould  refuse  or  nes teot  to  comply 
with  his  command  therein,  that  then  the  aaid 
governor  be  anthorised  to  make  the  said  afibra^ 
tiooa  himaelf :  but  doe  care  is  to  be  token,  that 
the  aaid  afforatioas  be  made  e<pial  and  general, 
as  to  all  tbe  thiogs  and  persons  subject  to  tbe 
said  aflforations,  as  well  as  at  all  proper  aeasons. 
This  word  *  seasons'  will  have  some  meaning 
by-and-by.  Then  they  go  on  with  a  great 
many  r^ulations.  Amongst  the  rest  is,  advis'* 
ing  the  king  for  the  future,  by  his  letters  patent 
under  the  seal  of  Great  Britain,  to  authorise  the 
governor,  or  in  his  abaence  the  lieutenant- gO't 
vernor,  or  commander  in  chief  for  the  time 
being,  to  exerciae  the  power  of  civil  goverat 
ment,  as  well  as  those  of  the  military,  taking 
care  to  preserve  the  one  separate  and  diatinei 
from  the  other :  and  that  they  should  receive 
all  this  power,  but  that  they  should  be  subject 
nerertheless  to  such  instructions  as  should  he 
given  by  his  mi^esty.  « He  is  to  govern  ae« 
cording  to  theae  directions  contained  in  tbe  lett 
tors  patent,  as  also  to  such  instruotions  aa  ahall 
be  given  to  him  by  tbe  kiog.*  Then,  among 
other  things,  here  is  a  direction,  and  this  is  very 
material:  you  see,  it  mentions  aome  ooafu- 
sions  that  have  arisen  in  respect  to  the  regular 
tions  made  before  in  1759 :  that  it  aaay  bf 
proper  for  the  governor  to  endeavour  to  make 
the  inhabitants  sensible  of  the  great  happioaai 
they  enjoy  under  the  king's  protection  and  ge<» 
vemment,  and  to  ahew  them  that  they  have  not 
only  at  ail  timea  been  treated  with  justice  and 
equity,  but  with  lenity :  that  the  increase  of 
riches  amongat  them  is  owing,  amongst  ether , 
things,  to  tbe  great  soma  of  money  constantly 
circulated  from  the  pay  of  the  king's  foreaa, 
and  from  the  number  of  foreiguoTM  now  setr 
tied  among  them  on  account  of  their  trade: 
and  also  the  extension  of  their  trade,  tbey 
being  permitted  to  carry  on  commeree  in  like 
manner  with  the  rest  of  his  majesty's  British 
subjects :  and  that  it  is  thersibre  expected,  that 
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real  benefits,  most  heartily  and  effectually  con- 
cur with  his  majesty's,  gpoveraor  in  any  thinff 
lie  shall  iiropose  for  hit  msjesty's  serf  ice,  and 
the  good  of  the  island,«aDd  demean  themselfes 
as  become  good  subjects,  &c.  and  it  may  not 
be  im))roper  for  the  said  governor  therefore  to 
inform  them  of  all  their  privileges.  Geotle- 
men,  observe  these  are  founded  upon  the  11th 
article  of  the  treaty  concluded  al  Utrecht,  on 
the  13th  of  July  1713;  and  that  they  cannot 
he  entitled  to  any  other  privileges  than  those 
signified  therein.  And  for  the  better  informa- 
tion thereof,  that  they  do  lay  the  said  articles 
liefore  them,  a  copy  whereof  was  annexed 
thereunto ;  by  which  it  appears,  that  they  are 
allowed  to  enjoy  their  honours  and  estates,  and 
have  the  free  use  of  the  Roman  catholic  reli- 
l^ion,  and  that  means  shall  be  used  to  secure  it 
to  theni  so  far  as  is  sgreeable  to  the  laws  of 
Great  Britain,  which  they  still  continue  to  en- 
joy without  the  least  interruption,  and  without 
any  fear  or  dread  of  the  court  of  inquisition ; 
and  that  at  the  ^me  time  may  inform  them, 
that,  by  the  ancient  laws  of  this  country,  the 
pope's  bulls,  &c.  are  not  permitted  to  be  exe- 
eatetf  in  his  majesty's  dominions,  nor  any 
penalty  levied  or  punishment  inflicted  under 
such  decrees,  without  permission  of  the  crown 
of  Great  firitain :  and  then  it  goes  on  and  gives 
litrther  directions  with  regard  to  the  governor's 
authority,  and  the  necessity  of  these  persons 
demeanmg  themselves  cheerfully  to  the  order 
of  the  governor  ;  which  i^  the  government  and 
constitution  of  that  country.  Now,  gentlemen, 
yon  see  that  in  1753  some  considerable  regu- 
lations were  made,  to  explain,  and  in  some  re- 
spects to  alter,  the  regulations  which  bad  been 
made  in  the  year  1759.  And  another  thing  is 
clearly  observed ;  that  the  tenor  of  all  the  in- 
struments I  have  read  some  parts  of  to  you, 
these  regulations  neither  in  1753,  much  less  by 
the  explanation  of  them  in  the  subsequent  year, 
1753,  with  regard  to  the  afforation,  could  not 
possibly  extend  to  the  arraval  of  St.  Phillip's,  for 
the  jurats  were  the  persons  who  were  to  make 
the  afforation  in  their  several  universities,  or 
districts,  or  terminos,  as  they  are  called.  Now, 
in  the  arraval  of  St  Philfip's,  there  were  no 
jurats  at  all;  consequently,  that  was  to  be 
made  by  the  pipper  officer  appointed  by  the 

fovemor  himself,  namely,  the  mustastaph. 
n  case  of  the  failure  of  the  jurats  making  the 
afforation,  the  governor  waa  to  make  it  him- 
self: but  in  this  district  there  are  no  jurats. 
There  is  another  thing  to  be  noticed  ;  and  that 
Is,  that  if  particular  care  was  not  taken  as  to 
the  afforation  and  manner  of  selling  wine  in  the 
arraval  of  St.  Phillip's,  that  is,  where  the  gar- 
rison is ;  if  great  care  was  not  takep  of  that,  it 
might  tend  to  the  intoxication  of  the  soldiers  of 
the  ^rrison,  and  might  he  attended  with  most 
pernicious  consequences.  For  this  reason 
general  Blakeaey,  when  he  was  governor  of 
the  island,  soon  fifier  an  explanation  of  the 
former  regulation  now  made  in  1753,  that 
was  continued  afterwards  by  his  soccesior  go- 
vernor Ji>imstoD|  made  a  very  proper  ragida- 


tion  with  regai-d  to  wine,  particniarly  in  this 
arraval  of  St.  Phillip's.  That  was  soon  after 
the  order  of  council  in  1753 ;  1  believe  it 
was  in  1753  or  most  likely  was  the  begin* 
ning  of  the  year  1754,  that  general  Blakeney 
made  the  regulation  1  am  now  going  to  men*' 
tion  to  you.  The  mustastaph  was  an  officer 
there  that  did  the  office  of  jurat  in  the  other 
districts :  he  was  appointed  immediately  by  the 
governor.  The  jurats  in  the  other  districts 
were  chosen  annually  by  the  |ieople,  in  order 
to  avoid  any  partiality,  and  to  take  care  that 
the  mustastaph  shall  do  his  duty  regularly, 
that  the  inhabitants  that  have  wine  to  sell  shall 
sell  their  wine  by  turns ;  that  all  the  people 
within  the  arraval  of  St.  Phillip's  shall  sell 
their  wines  by  turns ;  for  if  they  were  at  li- 
berty all  to  sell  their  wine  as  fast  as  they  could 
sell  it,  that  would,  as  I  mentioned  just  bow, 
tend  to  the  intoxication  of  the  soldiers,  and  to 
the  ruin  of  the  island.  And  the  way  that  was 
appointed  by  general  B|akeney  in  tlie  year 
1754  was,  that  they  should  ballot^  or  cast  lots, 
for  turns ;  and  then  the  several  people  that  had 
the  lots  to  sell,  should  sell  at  an  afforation  set- 
tled-by  the  mustastaph,  at  such  a  given  time. 
Then  the  others  shall  come  to  their  turn,  as 
bal  lotted  for ;  so  that  every  one,  in  the  course 
of  his  turn,  taking  the  chance  of  the  ballot, 
will  sell  bis  wine  Sit  or  under,  if  he  pleased,  the 
afforation  price,  during  the  time  specified. 
This  was  a  regulation  governor  Blakener 
made  upon  the  order  of  council.  The  peopje 
of  that  district  were  all  very  well  pleased,  and 
things  went  on  in  very  gmid  order.  The  peo- 
ple were  glad  to  he  so  regulated.  This  bein^ 
approved  of,  and  consequently  being  found  bjr 
experience  to  be  a  very  good  regulation, 
and  to  answer  all  the  good  ends  of  govern* 
ment,  it  was  continued  during  all  the  re- 
mainder of  the  time  that  general  Blakeney 
was  governor  of  the  island  of  Minorca. 
When  governor  Johnston  succeeded  to  the 
government  of  the  island,  he  found  this  ro- 
gnlation,  and  the  island  in  very  good  order  and 
tranquillity.  He  found  the  regulation  had  an- 
swered all  the  good  ends  proposed  by  it,  and  he 
continued  the  regulation  during  all  the  time 
that  he  was  governor  of  the  island.  In  tliis 
situation  the  island  was  found  by  general 
Mostyn,  the  present  defendant,  when  he  sac- 
ceeded  Mr.  Johnston  to  the  government,  on  the 
Snd  of  March,  1768,  now  five  years  ago.  The 
present  governor  found  it  just  as  governor  John- 
stoa  had  found  it  before,  and  which  certainly 
bofe  testimony  to  the  wisdom  of  general  Blake- 
ney, as  well  as  of  the  government  from  whom 
he  received  his  onlers.  It  had  been  ap|irnved 
of  in  England,  and  was  approved  of  by  the  in- 
habitants there,  the  Minorquins.  It  answered 
all  the  good  ends  proposed  by  it.  It  produced 
peace,  tranauillity,  and  harmony  in  the  island, 
which  had  been  torn  by  seditions  and  diapates 
before,  as  the  order  in  1753  recites.  General 
Mostyn  continued  it.  And,  gentleawB,  the 
continuance  and  obaeryance  of  that  order  is  the 
vary  cause  of  the  eompkiint  now  befors  you  t 
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•ad  flM  Btde  my  friend  so  paiticular.    There 
b  Bfldifiifi'  more  nor  less,  m  yon  will  tee  by- 
«&d-ly,  man  his  oontiniiation  of  the  order  of 
gwerament,  which  bad  been  prescribed,  yon 
lee^  in  1754,  and  oonttoned  all  the  time  down, 
till  the  revoltinff  spirit  of  the  plaintiff  thoaght 
proper  to  breu  through  all  order.    Gentle- 
■en,  it  will  be  time  now  for  rae  to  take  notice, 
at  I  have  so  far  gone  into  the  general  history, 
of  another  circorostance,  which  is  notoriout  to 
tH  the  gentlemen  who  have  been  tettled  in  that 
iiland,  as  weirgoremors  as  the  other  military 
^Hmen  that  have  been  there, that  the  native 
inhabitanls  of  Minorca  are  but  ill  affected  to  the 
Eaglisb,  and  to  the  Engliah  government.    It 
ii  not  moch  to  be  wondered  at.    They  are  the 
deteendants  of Spaniarda.  They  contider  Spain 
at  the  conntiy  to  which  they  oo^ht  naturally 
ttbelooff ;  and  it  is  not  at  all  to  be  wondered 
at  that  these  people  are  not  well  diaposed  to  the 
fingUthy  who  they  consider  at  their  conquerort. 
A  tlron^  instance  of  that  happened  at  the  time 
of  the  invasion  of  Minorca  by  the  French, 
when  the  French  took  it,  which  1  believe  was 
in  the  year  1756,  the  beginning  of  last  war : 
and  it  is  very  singular  that  hardly  a  Minorquin 
fsok  arms  in  defence  of  the  island  against  the 
Pireach ;  the  stronsest  proof  in  the  world  that 
they  were  very  weH  pleased  at  the  country  be» 
bg  wrested  from  the  hands  of  the  English. 
The  French  did  take  it,  as  we  all  very  well 
kaow;  hot,  thank  God,  we  have  it  again.    Of 
all  the  Minorquins  in  that  island,  perhaps  the 
phintiff  stands  singularly  and  most  eminently 
the  most  seditions,  torboleot,  and  dissatisOeo 
sabject  to  the  crown  of  Great  Britain,  that  is 
to  be  found  in  the  island  of  Minorca*    Gentle- 
men,  he  is,  or  chuses  to  be,  called  for  this  pur- 
pose the  pntriot  of  Minorca.    Now  patriotism 
IS  a  very  pretty  thing  among  ounetves,  and 
we  owe  much  to  it ;  we  owe  our  liberties  to  it : 
b«l  we  should  have  but  little  to  value,  and  per- 
haps we  should  have  but  little  of  the  liberty  we 
BOW  enjoy,  were  it  not  for  our  trade.    And  for 
ihe  sake  of  our  trade  it  is  not  fit  we  should  en- 
eoarage  patriotism  in  Minorca;  for  it  is  there 
destrtMtive  of  our  trade,  and  there  is  an  end  to 
ovr  trade  in  the  Mediterranean  if  it  goes  there. 
But  here  it  is  very  well ;  for  the  Mdy  of  tbe 
people  of  this  country  they  will  have  it:  they 
bave  demanded  it,  and  in  consequence  of  their 
demands  they  have  enjoyed  liberty,  which  they 
will  eontinae  to  posterity ;  and  it  is  not  in  the 
er  of  this  government  to  deprive  them  of 
Bat  th^  will  take  care  of  all  our  cou- 
ld.   If  that  spirit  prevailed  in  Mi- 
k,  the  consequence  of  it  would  be  the  loss 
of  that  coontns  and  of  course  our  Mediterra- 
nean ttade.    We  should  be  sorry  to  set  all  our 
abves  line  in  our  plantations.    Gentlemen, 
haviai^Dow  troubled  ^^ou  so  far  in  general  con« 
ceminfitbe  law,  tbe  situation,  and  government, 
ef  thb  islaad,  and  given  yon  a  hint  too  of  tbe 
spirit  ef  the  plaintiff,  which  I  don't  wish  to 
make  the  leMt  Impresswn  upon  you,  unless 
the  evidence  of  facts,  which  we  shall  produce, 
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descend  to  the  particular  ciroomtianees  which 
gave  rise  to  the  matter  now  complained  of. 
The  plaintiff,  Fabrigas,  was  a  native  of  the  town 
of  St.  Phillip's,  and  within  the  arraval  of  St. 
Phillip's,  and  consequently  under  theimme* 
diate  eye  of  the  governor  himself,  as  he  was 
within  that  district  which  is  regulated  by  the 
mnstastaph.  In  July  1771  he  thought  proper 
to  present  a  petition  to  governor  Mosiyn,  the 
defendant,  in  this  form :  *'  Sbewelb,  that  yonr 
petitioner  has  now  by  him  twelve  casks  of  wine 
of  the  produce  of  bis  own  vineyards,  without 
having  pnrohased  so  much  as  a  grape  of  any 
other  person,  of  which  be  has  not  sold  a  drop, 
when  several  otherinhabitants  of  the  town  have 
sold  all  theirs,  as  well  from  the  produce  of  their 
own  vineyards,  as  what  they  bought  to  make 
a  profit  by ;  and  this  with  Mr.  Allimundo  the 
mustastaph's  permit  That  the  petitioner,  on 
the  98th  instant(July)  applied  to  Mr.  Allimunde 
for  measures  to  sell  wine  by,  of  the  rate  of  two 
doublers  per  quarter  less  than  the  afforatioa 
price,  which  would  have  raised  a  profit  to  the 
troops  and  the  poor  inhabitants  of  St.  Phillip's: 
but  notwithstanding  his  demand  was  very  rea- 
sonsble,  and  conformable  to  the  express  ditpo* 
sition  (direction  1  suppose  he  meant)  of  the  first 
article  of  his  majesty's  regnbtions  of  1759,  re- 
gulating this  island,  where  it  isejrpressly  men* 
tinned  that  the  inhabitants  shall  always  be  per* 
mitted  to  sell  at  the  price  of  the  afforation,  or 
under  it ;  Mr.  Allimundo  refused  bis  petition, 
telling  him  that  he  would  not  buy  his  wine  i 
and  that  this  is  not  only  against  the  resson  and 


regulatii 

that  the  mustastoph  had  made  fifty  casks  of 
wine,  and  sold  them.  Now,  gentlemen,  two 
or  three  observations  occur,  before  we  go  any 
further.  In  the  first  place,  this  gentleman,  if 
I  may  call  him  so,  this  Fabrigas,  gom  npon  the 
idea  of  the  regulation  of  1753  being  disan- 
nulled. In  the  second  place,  he  goes  upon 
the  idea,  that  the  order  that  was  mam  of  1759, 
was  universal  over  all  Ihe  island,  without  dis« 
tinction  of  this  district  in  the  sfrevalof  St.  Phil- 
lip*s,  in  both  which  you  see  be  was  mistaken. 
Another  thing,  which  don't  strike  so  imme- 
diately from  what  I  bave  read,  and  yet  here 
ffive  me  leave  to  take  notice  of  it— it  is  art- 
fully thrown  into  this  petition,  as  if  the  good 
of  the  garrison  was  very  mbch  concerned  in 
his  having  his  petition  granted.  And,  gen- 
tlemen, I  do  amert,  and  shall  be  justified  in 
the  assertion,  1  dare  say,  by  your  opinion, 
before  I  bave  done,  or  at  least  before  tbe  evi- 
dence is  gone  through,  that  his  design,  from  the 
beginning  to  the  end  of  it,  was  to  stir  up  sedi- 
dition  and  mutiny ;  and  amongst  the  rest,  par* 
ticniarly  to  point  to  the  passions  and  incliiiatione 
of  the  soldiers  of  the  garrison  to  take  hia  part- 
against  tbe  goveroor.  This  petition  being  pre* 
sented  to  the  governor,  the  governor  called 
upon  Mr.  Allimundo  to  give  an  answer  to  thin 
man:  for  you  see  he  compUiined,  that  he, 
Fabrigas,  had  not  tbe  permimioB  to  sell  hii 
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owD  wine,  Allimoodo  ba? iofp  refaed  bim  the 
measure  bj  which  be  should  tell  it ;  and  iu  the 
next  place,  that  Allimuodo  himself  had  sold  his 
wine.  AUimuudo  did  give  an  answer  to  this ; 
for  the  goyenior,  willing  to  senre  every  body, 
and  to  act  with  the  most  impartial  justice,  and 
being  uneasy  himself,  that  any  Minorouin 
should  be  uneasy ;  for  the.  uneasiness  of  a  Mi- 
noirquin  perhaps  diffuses  itself  further  than  a 
particular  man,  and  is  a  fit  matter  to  be  at- 
tended to  by  government ;  be  called  upon  AlU- 
mundo  to  explain  this  matter.  Allimundo 
gave  a  full  and  clear  answer  to  the  matter ; 
and  stated  in  that  answer,  that  Fabrigas's  com- 
plaint was,  because  his  turn  for  selljng  wine 
nad  not  come,  according  to  the  lots  f  men- 
tioned just  now,  and  that  ,was  the  only  reason 
why  he  bad  not  yei  sold  a  drop ;  for  no  man 
could  sell  a  drop,  till  by  balloting  his  time  was 
come :  so  that  Fabrigas  had  nothing  to  com- 
plain of.  But  he  insists,  that  no  man  ought 
to  be  bound  by  the  lots,  but  that  everjr  man 
bad  a  right,  by  the  regulation  of  1752,  not 
taking  notice  of  the  regulation  since  tliat,  but 
that  any  man  might,  sell  under  the  afforation 
price :  therefore  be,  offering  to  sell  under  the 
afforation  price,  ought  to  be  permitted  to  sell 
bis  wine  witbont  waiting  for  ballotting.  He 
was  mistaken  here :  first,  because  that  order  of 
1753,  hail  been  rescinded,  and  was  not  the 
binding  order :  second,  that  he  lived  in  a  dis- 
trict, where  it  was  not  to  be  regulated  by 
jurats*  but  bv  order  of  the  governor :  thirdly, 
that  the  regulation  which  bad  been  obtained  m 
the  former  governor's  time  had  been  the  way 
I  have  represented  tu  ^ou :  in.  all  which  parti- 
cular heads  he  was  groalv  mistaken;  and 
therefore  he  bad  no  cause  of  comphunt  that  be 
had  uot  sold  any  of  bis  wine,  his  time  for  sale 
betpg  not  yet  arrived,  according  to  the  regula*- 
tion  of  the  lots.  With  regard  to  the  other  part 
of  the  cJmplaint,  tliat  AJIimundo  apld  his  winie ; 
Allimundo  freely  insistedi^  that  he  had  a  right 
to  do  so.  He  claimed  a  right  which  had  bees 
enjoyed  by  all  his  predecessors,  abd  which  be 
could  not,  without  an  order  from  the  governor, 
depart  from,  not  only  for  hif  own  sake,  but  for 
the  sake  of  his  successors ;  that  he  had  a  right 
to  sell  his  own  wine  without  resorting  to  the 
lots,  and  that  he  bad  not  bought  any  wine,  but 
■old  his  own  wine.  This  answer  being  given 
by  Allimondo  to  the  governor,  the  governor 
upoQ  that  sent  word  to  the  plaintiff,  that  he  had 
enquired  (for  he  had  not  taken  AlUmundo's 
word  for  it,  but  bad  enquired)  into  the  matter, 
and  found  what  Allimundo  had  done  was  right, 
and  afforded  no  cause  of  complaint.  This  was 
■ome  time  in  July.  Upon  the  11th  of  August, 
this  Fabrigas  thought  proper  to  prefer  another 
petition  in  these  words,  "  1  had  the  honour  to 
present  a  memorial  to  your  excellency,  shew- 
ing, the  transgressing  and  not  observing  in 
the  said  town  two  regolations  given  upon  the 
$8th  of  May  1758,  by  his  Britannic  ma» 
jesty  [still  aohering  to  the  order  of  1759,  as 
if  there  had  been  no  subsequent  order]  that 
tbo  inhibitant  ibould  h«  perautted  to  sdi 


fruit  tt  the  fixed  price,  the  afforation,  or  ooder  s 
secondly,  that  no  commander,  judge,  or  o& 
ficer,  be  allowed  to  have  any  traffic,  hargaiiiv 
or  so  forth :  [It  cites  a  great  deal  of  this  order, 
and  then  he  takes  notice]  that  Allimundo,  who 
does  the  functions  of  mustastaph,  bougl>t 
grapes  and  made  wine.  And  then  be  offers  to 
sell  to  the  inhabitants  in  the  garrison  of  St» 
Phillip's,  tteelve  casks  of  wine  that  he  has  goi 
by  him  of  his  own  vineysrd's  .produce,  at  two 
doublers  less  than  the  ordinary  afforation  and 
fixed  price.  The  petitioner  has  applied  several 
times  to  yonr  secretary's  office  for  your  excel-* 
lency's  decree  [that  is,  for  his  answer].  Your 
secretary  told  your  petitioner  verbally,  thai 
your  excellency  wassatisBed  with  the  answer 
given  by  Allimondo ;  at  which  he  is  surprised, 
as  he  is  ready  to  prove,  in  a  judicial  way,  tho 
truth  thereof."  [Then  he  prays  the  governor  - 
to  ffive  his  decree  at  the  foot  of  the  memoriaU 
and  to  have  the  satisfaction  to  justify  bimeeli* 
and  to  prove  his  charges  against  Allimundo.] 

Gentlemen,  this  second  petition  being  pr^ 
sented  to  the  governor  upon  the  10th  of  Au- 
gust, which  was  five  days  af^er  the  date  of  it, 
governor  Mosty  n  took  the  only  possible  step  for 
a  man  in  his  situation  to  take,  consistent  with 
wisdom  and  justice ;  and  that  is,  to  refer  botb 
the  petitions,  or  memorials,  as  well  the  tbrmor 
as  the  second,  to  the  proper  offioera  of  justice, 
for  their' determination.  Accordingly  be  did 
refer  not  only  the  two  petitions,  but  also  the 
answer  or  justification  of  Allimundo.  He  re* 
ferred  all  these  papers  to  the  only  proper  officer 
there  to  refer  this  matter  to,  namely,  the  soli* 
citor  general  of  the  island,  and  Dr.  Markadal, 
the  first  law  officer,  in  order  that  they  might 
enquire  into  the  matter  of  complaint,  and  ioi* 
part  their  opinions.  They  made  their  report 
JUDon  the  Slst  of  August  to  the  governor. 
Now  you  will  see  what  were  the  opinions  of 
the  lawyers  of  the  isUnd  ai  that  very  tiane,  that 
the  orders  of  his  maie^ty  in  couaeiH  of  tho 
year  1 758,  relative  to  the  sale  of  wine,  had  never 
been  executed  in  the  suburbs  of  the  castle  of 
St.  Phillip's.  You  see  it  is  just  what  1  told 
you  at  first;  that  is,  the  arravsl  of  Si.  Phillip'*, 
that  order  of  1759,  was  never  understood  lo 
extend  to  that  particular  district,  which  is  under 
the  immediate  government  of  the  governor 
himself,  that  is  the  place  where  this  man  dwelt* 
Then  they  say,  secondly,  that  the  custom  eh* 
served  in  the  suburbs,  upon  the  sale  of  tho 
wines  of  the  inhabitants,  has  been,  that  the 
mustastaph  bad  the  directHm  of  distributiog 
the  measursa  among  those  inhsbitsnts,  whicb 
was  continued  till  some  years  past ;  when  lieu- 
tenant general  James  Johnston,  lieutenant  go* 
vemor  of  the  island,  in  order  to  aeoid  cooh 
plaints,  formed  a  regulation,  dividing  the  said 
snburbe  into  four  quartera,  and  oiSered  that 
the  wine  should  be  sold  by  such  of  the  inho* 
bitants  unto  whom  it  should  fall  (1  oee  I  aaa 
mistaken;  it  was  intiodoced,  I  see,  by  go* 
remor  Johnston),  wbteh  regnlatieo  at  tbiati«Ao 
exists.  The  third  ie,  that  Antunio  AUimnndo 
wae  elioled  mustaHapb*    Ffiiityy>  tbnl  All»» 
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Brand*,  hm^  N«fto^  Ralph  Preter,  and  Jo- 
tepli  Iiolii^  who  are  the  pereomthat  have  exe* 
•uttd  the  efioe  of  mttstaataf  b  of  the  said 
aotei^  for  aeveral  years  past,  have  been  ac- 
castmed  la  purchase  grapes  for  mMng  wines : 
—this  is  the  ilefeoce  of  Alliflsundo.    Then, 
Mhlyy  that  the  bailifis,  jurats,  mustastaphs, 
aad  other  suhKc  officers,  make,  and  have  heen 
aeewtosMd  to  make  wine  freoi  grapes  hooght 
ky  tfieowelves.      And  then   lastly,  that  the 
■akiag  of  wine  from  grapes  booght  had  not 
Ufa  reckoned  an  iHieit  traffic,  nor  incom* 
pitMe  with  the  office  of  baililf,  jurat,  m«sla- 
Haph,  and  ao  forth.    Now  see  what  method 
thoe  officer*  took  to  be  iDformed  of  this  matter, 
ia  seder  to  give  the  answer  to  the  gorcraor. 
**  This,  air,  is  what  in  obedience  to  your  excel* 
lead's  otdtor,  we  can  inform  yo«  of,  accordng 
to  a¥at  ofifiears  to  result  from  the  dechiratioDs 
which  we  kmre  received  upon  oath  from  the 
fn^tt^  feraoos,  whose  original  depositions 
ig  the  archives  of  the  royal  go- 
These  two  observatious  naturally 
Iq  the  first  place,  that  the  governor 
taek  the    oely  method  he  could,  upon  the 
osmpiaiat  wf  thia  man,  to  refer  it  to  the  only 
pifMer  officer  ef  the  island,  upon  whose  report 
be  Bight  depend,  with  the  power  of  examma- 
tin  by  this  officer,  of  all  proper  persons  upon 
sath,  for  their  inlormation.    That  upon  the  re* 
Silt  of  dte  report  of  this  officer,  it  appears  tliat 
the  coeapbrnt  of  Pabri^  was  groundless.    It 
was  groaDlHess  both  wrth  rcanect  to  his  claim 
sf  right  to  sell  out  of  the  order,  by  easting  of 
kn:   it  was  groundless,  likewise,  with  regard 
Is  his  eouaplaint  against  Allimuodo,  for  having 
aiki  wioe  bimoelf.    For  they  say  that  the  re- 
guhlisu  made  in  1752,  had  never  applied  to 
the  district  of  St.  PhiHip's,  that  is,  the  arraval 
of  Si.  Phillip's.    .  They  say,  secondly,  that 
' '  lis  that  district  they  had  always  sold  their 
by  h»ts«      And  they  say,  thirdly,  that  the 
ksteph,  and  the  Slher  officers  that  do  fix 
the  sffiiration,  have  always  sold  wine  the  way 
that  AlUnundo  has.      This  was  the  answer 
that  was  givco,  and  thia  the  report  that  was 
to  the  governor,  in  consequence  of  his 
referrMl  to  them  the  two  petitions  of 
s,  as  well  as  the  aaswer  of  Alliroundo 
to  the  petition.     Oentlemeii,  they  aflerwards 
asde  aoother  report ;   for  this,  I  told  you,  was 
•B  the  Slst  of  August.    They  made  another 
four  days  a^  upon  the 4th  of  Septem- 
they  save  an  aeeouut,  for  the  governor 
very  desirous  to  know  in  what  manner 
getlcmen  liad  proceeded.     (Yon  see 
is  a  general  slhwion  at  the  foot  of  the 
■sport,  to  their  having  examined  proper  per* 
sms  WOOD  oath.)    The  governor  was  exeeed- 
iagly  desiroas  to  know  m  what  order  these 
ffmtlsasen  had  proceeded,  to  see  whether  all 
~ble«sie  had  been  taken  to  avoid  eampiaint, 
from  a»  earnest  desise  he  had,  that  all 
of  coaaphnot  might  subside,  that  there 
be  o»e  unisefsal  rule  of  good  govera- 
preserved  amoag  the  Jffiioorqafns;  aad 
bs  wamu  be  answersMe  to  the  crown 
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of  Gttat  BriiaiD  for  any   improper  conduct. 
«  We,  npoa  the  same  day,  the  16th,  that  is  the 
day  of  reference,  we  wrote  to  the  said  AUimua* 
do  and  Fabrigas,  citing  them  by  oar  commis- 
sion, OBd  ordering  thm  to  appear  upon  the 
SOth ;  and  in  obedience  to  which  they  having 
appeared,  we  a|^ain  ordered  them  to  appear  on 
the  SSd  foliowmg  with  ibeir  proofs  and  docu* 
moots.    At  their  appearing  on  the  t^,  we^e* 
manded  of  them  their  prooft  and  justification  ; 
when  Fabrigas  answered,  he  did  not  intend 
to  enter  into  the  same,  tiH  he  had  obtained  the 
decree  of  the  dd  memorial,  that  is^  the  aaswer 
of  the  goverwor  fli  writing.    On  the  atMb,  Fa* 
brigaa  was  coovslMd  in  your  excellency's  of* 
fice,  where  it  was  asked,  wtiat  actioo  it  was  hc 
intended  by  tliese  measariaJaaffainst  ANiUMado, 
whether  civil  or  crioMBal  f  And  having  tioM 
given  him  to  answer,  he  replied,  a  civil  cfhet 
all  which  appears  faytbe  acts  lo  wbidi  we  re- 
fer.   As  the  said  Fabrigas  hath  not  this  day 
reprmented  before  us  any  proof  by  way  of  jna* 
tifieatioo  of  his  said  two  memorials,  we  there- 
fore, fo/tbis  reason,  have  the  honour  to  submit 
the  same  to  the  ooosiderttioB  of  your  excel* 
leaey's  wisdom,  that  you  may  not  impute  to 
us  the  least  omission  of  the  lively  desire  we 
have  to  execute  the  ordeis  of  your  excellency." 
This  is  dated  the  4th  of  fiieptember.    Upon 
this  order,  this  report  that  was  thea  made 
upon  the  4th  of  September,  which  gave  a 
clear  satisfaction  that  every  tbin^  had  beea 
done  with  proper  care  and  caution  to  pre- 
vent any  complaint,  this  Fabrigas  presented  a 
third  petition  or  memorial.    I  call  them  peti* 
tioos,  remonstraaces-*-!  don't  know  what  name 
to  call  them  by,  btitstill  they  have  the  title  of 
a  petition'-^he  called  it  the  bnnUe  petition—* 
aad  in  this  third,  as  in  the  second,  he  had  com- 
plained of  Allimuodo.     Now  here  is  a  remon- 
strance agamst  the  judges : 

That  •*  whereas  the  judges  delegated  by 
your  excellency"—— 

CaurU  Of  what  date  is  thii? 
Serj.  Davi/,  1  have  no  precise  dale  to  it.  **  The 
judges  have  denned  him  a  communication  of  the 
answer  given  by  Allimuado,  who  dees  the  func* 
tions  of  mustastaph  of  St.  PhilKp's :  prays  yo« 
will  be  pleased  to  order  the  judges  to  receive  the 
witnesses  which  are  prodooed  to  justify  the 
articles."  And  then  follows  upon  thu,  no 
less  than  twelve  articles  of  impeachmeat,  as 
if  were  ;  articles  opqn  which  the  witnesses 
were  produced  to  prove  some  facts  committed 
by  ^llimnodo  against  his  majesty's  orders, 
and  to  prove  some  injustice  done  by  Alii* 
muado  against  the  Mhiofqulns  Inhabiting  the 
town  of  Ht.  Phillip's,  and  against  his  BHiJesty's 
troops  of  that  garrison.  Then  follows  a  ttrmg 
of  twehre  artides^  which  I  doo't  mean  to  read 
to  yo«  uow :  you  will  have  them  by -and-by 
m  doe  order.  Then  he  speaks  of  the  prieea  of 
OMat,  fish  and  sevseal  other  Ihhigs,  all  Which 
he  conplaiDed  are  not  WeH  doae ;  and  there  is 
a  general  cpmfriaiiit  tbroaghoat  the  gar  era* 
meat  of  all  the  officsM,  that  ail  the  Minarquiaa 
by 
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his  goT^rmnent  there:  least  of  all  could  he 
ever  wrsh  to  oppresf  or  injure  this  man,  too 
incoDsiderable  in  bis  own  particular  private 
station  of  Kfe,  too  remote  from  *&  connexion  or 
acquaintauce  with  the  gfovernor,  for  him  to 
have  made  him  the  object  of  vindictive— I 
won't  call  it  justice,  but  of  any  vengeance  or 
Resentment  upon  any  occasion  whatsoever; 
When  the  man  made  a  complaint,  he  wished 
to  enquire  intojthe  grounds  of  it ;  and  when  be 
fbund  it  was  groundless,  and  the  man  reiterated 
the  cot^ptaint,  however  he  might  be  teazed  by 
this  reiterated  complaint,  (for  it  is  grievous  and 
troublesome  to  a  man  to  bl^  teazel  with  new 
remonstrances  and  petitions,  when  he  sees  the 
impropriety  and  impossibility  of  granting  what 
is  rejjuested)  still  takes  all  possiUe  occasion  to 
(enquire  into  the  groauds  of  (he  complaint,  to 
answer  the  complaint.  But  when,  after  every 
means  had  been  tried,  the  man  threatens  the 
dissolution  and  destmction  of  government  in 
the  island,  it  became  his  doty  then  to  treat  this 
with  some  seriousness  i  and  yet  for  the  ffeneral 
good  of  the  island  he  did  it,  never  complaining 
of  these  two  hundred  men  that  were  to  be  arm- 
ed, only  laying  hold  of  the  man  himself,  and, 
as  soon  as  a  ship  could  be  got,  tQ  send  him  out 
of  the  island.  And  now  {governor  Mostyn  is 
called  upon  in  an  action.  The  la^  of  a  ibreign 
country,  gentlemen,  are  matters  of  lart  here; 
and  it  is  very  well  worthy  consideration — it  is 
▼ery  well  worthy  of  consideration  indeed  (I  do 
not  mean  to  trouble  you  with  a  dunussion  of 
Ihat  question ;  bat  since  his  lordship  has  hinted 
about  it,  it  is  very  well  worthy  of  consideration) 
whether  such  conduct,  upon  such  occasions,  in 
such  a  place,  can  be  the  subfect  of  litigation  in 
a  court  of  justice  in  England ;  it  is  very  well 
deserving  of  consideration.  I  know  very  well, 
upon  a  rormer  occasion,  when  an  action  was 
brought  against  the  goremor  of  the  island  of 
Barradoes,  by  a  man  who  succeeded  in  his 
absence  to  the  government,  without  any  parti- 
cular aj^pointment  so  to  do,  and  having  been 
guilty,  m  the  governor'6  absence,  of  some  mal- 
practice, (he  was  ap|K>iuted  by  him,  but  had 
not  took  the  oath)  there  was  an  action  in  that 
case  brought  a^inst  the  governor  ibr  some 
proceedings  against  his  deputy,  as  was  the 
aulgectof  an  action,  and  there  was  judgment 
m  that  case  given  for  the  plaintiflT;  but  a  writ 
of  error  being  brought,  ana  that  being  removed 
afterwards  to  the  House  of  Lords,  that  judg- 
ment was  reversed.  As  well  as  I  recollect  it, 
one  of  the  chief  grounds  insisted  upon  on  the 
part  of  the  defendant  was,  that  being  a  matter 
abroad, — (for  that  it  was  upon  demurrer  to  a 
plea)— that  being  upon  a  matter  abroad,  it  v^as 
not  cognizable  by  the  courts  of  justice  in  Eng- 
land.   In  answer  to  that,  it  was  insisted— 

Count'  Was  it  not  the  main  question  in  that 
trial,  whether  the  council  of  state,  or  the  go* 
vernor  of  Barbadoes,  had  a  po^er  to  cdmlnit  f 

tSerj.  Davy.  That  ivas  a  question.  I  have 
fHir  Bartholomew  Shower's  parliamentary  cases 
Upon  the  table. 

Court.  I  think  the  coorta  keU  they  had  no 
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power  to  commit :  the  House  of  Lords  held 
they  had  a  power. 

-oeij.  Davy.  Your  lordship  will  find  the  par* 
ticular  reason  of  the  reversion  of  the  judgment 
is  not  stated,  but  only  that  the  judtfmeot  was 
reversed.  But  one  of  the  particuTar  reasons 
was  that  the  island  might  be  governed  by  par- 
ticular laws,  and  that  he  was  not  responsible 
here  for  what  he  did  there.  To  this  it  was  an- 
swered and  insisted  upon  by  the  other  side,  that 
they  were  governed  by  En^plish  laws ;  that 
they  were  not  a  conquered  colbntry ;  that  they 
were  inhabited  by  the  subjects  of  the  crown  of 
Great  Britain,  who  came  of  English  or  Britan- 
nic subjects,  going  from  Great  Britain  to  that 
country  to  reside  and  settle  there,  and  were  not 
like  the  case  of  a  conquered  country.  The 
reason  of  it  does  not  appear.  Upon  that  re- 
port, the  House  bf  Lords  thought  proper  to 
reverse  the  judgment.  In  the  present  case^ 
see  how  strong  it  is !  for  every  objection  made 
upon  that  case  applies  with  double  force  here. 
Suppose  it  comes  to  that  question  of  law,  will 
not  that  question  be  of  too  mat  magnitode  ibr 
me  to  say  a  single  syllable  Aout  it  f  This  that  I 
have  now  mentioned,  and  your  lordship  has 
gone  before  me  in  what  I  was  goin^  to  sav,  is 
a  very  importatit  question  of  law  indeed;  a 
very  jfreat  question ;  a  question  of  the  fbrat 
magnitude,  and  which  wilf  therefore  deserve  to 
be  discussed  and  determined  bjr  the  hi|^heBt 
court  of  justice  this  kin^om  is  acquainted 
with.  It  is  a  question  of  infinite  difficulty  and 
^reat  importance,  with  regard  to  the  respon- 
sibility of  the  governor  in  a  conouered  isb&d, 
with  respect  to  their  being  amenable  to  foreum 
subjects,  with  regard  to  bebg  amenable  ror 
their  conduct 

Seij.  Glynn,  Tbey  are  the  descendants  of 
foreigners,  all  of  them. 

Baj,  Davy,  1  mean  those  that  are  bom  in  Mi* 
norca,  that  descend  from  the  ancient  inhabitants 
of  the  island.  They  are  subject  to  be  governed 
bv  whatever  laws  the  king  of  Great  Britain 
shall  think  proper  to  impose  upon  them.  The 
kingf  of  Great  britain  may,  if  he  pleases,  alter 
his  government  of  that  island,  and  give  what 
laws  he  pleases  under  a  general  ratification ; 
and  they  are  all  bound  by  it.  I  say,  a  disco's- 
sion  of  that  question,  as  a  question  of  law,  is  of 
great  magnitude.  I  do  not  mean  to  trouble 
you  with  it  To  be  sure,  it  is  too  much  for  my 
grasp ;  it  is  too  much  perhaps  for  the  grasp  of 
any  one  man  sitting  in  judgment,  much  more 
for  me  standing  here  as  a  counsel,  who  have  no 
judgment  at  all,  only  a  duty  1  owe  my  client ; 
and  perhaps,  and  most  probably,  it  will  be  aques- 
tion  to  be  referred  to  the  determination  ot  the 
court  above.  And  you,  at  the  same  time,  witt 
certainly,  if  you  think  proper  to  find  a  special 
verdict  in  this  cause,  which  I  suppose  ^ou  will^ 
yon  will  do  well  to  consider  the  subiect  with 
regard  to  the  damages,  which  we  call  contin- 
gent  damages ;  it  was  therefore  exceeding  111 
to  hiention  all  those  circumstancei  to  you,  not 
only  with  regard  to  the  matter  of  fact,  but  also 
for  your  oonsideratioa  with  regard  to  Ui# 
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teugw.    FQraoppote(itisupontliatgroiuid 
I  Boir  address  joo)  suppoee  tbe  gweroor  niii« 
lofik  tbe  law  apoa  this  occasion ;  suppose  he 
imwtmig^vidwi^t  not  to  have  proceeded 
ji  ttm  way  ;  suppose  thai  notwithstaodiag  all 
lbs  dpiflioiiB  be  bad  took,  as  well  from  the  dfil 
sffieeis  IB  their  different  departments^  tbe  kw 
ofioen^  and  tbe  asseswur  jndjpes,  and  so  forth, 
eDsfirmed  by  all  the  military  officers,  whom 
kt  assembled  together  npon  tbe  threat  of  the 
issorrectioii ;     suppose,   notwithstanding^    all 
Ifaeas  opioicMis,  be  ought,  inatesd  of  doing 
what  be  did,  rather  to  h4re  kept  this  man  a 
priioBer,  and  brought  him  before  aome  tribonal 
Is  bs  tried:  suppose  that  ongbt  to  he  his  con- 
dnct ;  tbaft  tberelbre  be  did  wrsng.  Instead  of 
it,  to  inprioon    tbe   man  immMiately,  and 
kub  bim,  npon  bis  own  aotbority ;  now  to 
be  sore  the  assesssoent  of  damages  by  voa 
most  go  npon  that  soppontion.    I  tbioK  I 
speak  fiirlv  npon  the  occasion :  1  mssn  in  this 
SM  sll  other  occasions  to  act  with  character : 
I  soppsse  that  to  be  so :  what  mighty  damages 
osgbt,  on  that  oocasioQ,  to  be  gi?en  against  tbe 
governor?    He  in  that  instance  mistook  the 
Ess  of  his  duty ;  he  acted  as  be  thought  for 
tbe  best,  for  tlie  safetyof  the  island ;  oat  be 
acted  precipitately.    Why,  let  Mr.  Fabrigas 
sr  his  meads  (for  I  do  not  know  whether  he  is 
in  Englaiid  himself  or  no),  let  them  pot  one 
Mslion  to  thonselres  to  decide  it^    If  general 
Hsstrn  had  done  the  thing,  the  not  doing  of 
which    they   now  complain   of;    if  general 
Mostjn  bad  brought  this  man  to  a  trial,  what 
BMgbt  hare  been  his  fate?    Tbe  least  surely 
coqM  bare  been  that  which  he  now  complins 
sf,  banishment  for  a  single  year;  for  with  re- 
gard Id  the  imprisonment,  it  is  not  an  unusual 
thing   in    any    oouniry.      Upon   grea(.  and 
cmefgent  oceasioos,  it  is  not  an  unusual  thing 
la  confine  a  man  for  a  few  days,  and  debar  him 
tbe  access  of  his  friends:  that  is  not  an  extra- 
snfinary  thing.    But  suppose  m  that  be  did 
vning  :  I  will  suppose  the  whole  to  be  wrong. 
Wbenrin  is  it  wrong?    It  is  wrong  from  a 
Bisapprebension  of  judgment,  from  a  mistake: 
it  is  wrong. merely  in  respect  to  mistake.    It  is 
set  wrong  from  malice,  from  wilful  wicked- 
ness towards  this  man,  from  a  tyrannical  dis- 
sosilaon,  from  a  desire  to  oppress  or  hurt  him. 
If  this  bad  been  tbe  case ;  if  the  goremor, 
respectable  as  bis  character  is,  could  for  a  mo- 
Bent  be  suspected  to  be  capable  of  aetinff  in 
this  manner,  from  tyrannical,^  cmel,  or  widied 
motires,  be  would  liare  done  ill  to  call  upon 
me  to  be  bis  advocate ;  for  though  eren  in  that 
case  I  would  discbarge  my  duty  towards  him, 
1  eonid  not  bare  spoke  with  cheerfulness  for 
Bot  here  1  consider  him,  and  the  whole 
of  bis  conduct  bids  me  so  to  do,  as  a  gen- 
m  wilting  to  diccbarge  his  doty  to  the 
oown ;  to  preserve  this  island,  as  it  was  his  duly, 
Is  tbe  commonwealth  of  England ;  willing  to 
da  ail  that  was  good,  right,  and  just,  withonl 
asj  riodictire  motive  to  this  man,  to  whom 
be  is  a  stranger.    But  upon  this  occasion  the 
gtrenor  wliD  pardon  me,  if  I  take  notict  upon 
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this  occasion,  of  what  is  too  well  known  ever 
to  be  questioned,  his  general  good  character. 
And  yet  I  have  less  need  to  ask  his  particular 
pardon  upon  this  occasion,  because  that  gentle- 
man from  whom  I  received  my  instructions, 
the  attorney  in  the  cause,  has  filled  my  brief 
with,  I  think,  not  less  than  thirty  of  the  first 
names  in  this  kingdom,  who,  I  am  told,  are  all 
attending  here,  or  within  a  moment's  call  from 
this  ball,  some  of  the  most  respectable  charac- 
ters in  this  kingdom,  some  of  the  highest  rank, 
and  gentlemen  of  the  first  character  in  this 
kingdom,  to  tell  vou  that  they  have  at  difierent 
times  served  on«fer  general  Sfoetyu,  and  that 
they  do  not  know  in  all  their  acquaintance,  a 
man  of  a  more  cool,  dispassionate  temper,  a  roan 
of  greater  character,  bnroanity,  and  justice, 
then  general  Mostyp ;  as  celebrated  for  it  as 
any  man  of  any  rank  or  of  any  degree  of  ho- 
nour in  the  world ;  and  yet  gencnd  Mostyn 
must  be  supposed,  in  order  to  justify  vindictire 
or  exemplary  damages  upon  this  occasion,  must 
be  supposed  to  be  actuated  by  potives  which 
his  heart  abhors,  and  which  motires  never 
actuated  his  heart  a  moment  in  his  life.  I 
leave  it  upon  this  idea,  that  if  he  has  acted  im- 
properly in  every  step,  yet,  upon  the  idea  of 
Its  being  a  mistake  in  general  Mostyn,  I  appre- 
hend the  plaintiff  baa  no'right  to  expect  exem- 
plary damages. 

Ser).  Burland,  I  suppose  it  is  a  fact  ad- 
mitted between  us,  that  this  is  a  conquered 
island,  ceded  by  the  treaty  of  Utrecht? 

Mr.  Lee.  Minorca  was  ceded  to  this  crown 
by  the  llth  srticle  of  the  treaty  of  Utrecht. 

James  Wright^  esq.  sworn. 
Examined  by  Serjeant  Burland. 

Q.  Yon  resided  some  years  in  Minorca  ?«« 
A.  From  about  January  1771,  to  tbe  middle  of 
17f3. 

In  what  character  ?— As  secretary  to  the 
governor. 

To  Mr.  Mostyn  ?— Yes. 

You  know  the  division  of  the  island,  do  you  f 
—Yes. 

What  are  tbe  districts  they  are  divided  into  ? 
—I  believe  originally  five;  nut  two  are  blended 
together,  that  there  now  are  but  four. 

Do.  you  mean  to  include  in  one  of  these  dis- 
tricts the  suburbs  of  the  fort  of  St.  Phillip's  ? 
*-Tbey  never  do,  when  speaking  of  them ; 
that  is,  extrajudicial  of  the  common  officer  of 
tbe  island. 

Under  whose  particular  jurisdiction  is  that  ?— > 
I  always  understood  it  to  be  under  the  direc- 
tion of  the  governor. 

What  do  you  call  that  district  ?— The  arra- 
val  of  St.  Phillip's. 

Are  you  sore  you  understood  it  to  be  distinct 
and  separate  from  all  the  other  districts  ?— 
Yes;  insomuch. that  I  was  always  led  to  be- 
lieve, and  told,  that  no  magistrate  of  Mahon, 
-  ^  which  is  the  district  next  adjoining  to  U,  ever 
did  go  there,  or  could  go  there,  to  exercise  anjr 
sort  of  function,  without  leave  had  of  tbe  go- 
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Ternor;  and  wheoever  there  was  occasion  to 
Heud  any  of  them  down  there,  the  fort-noajor 
receif  ed  orders  for  their  admission. 

Are  these  laws  yaried  at  ao^  time,  and  hy 
what  authority  ?— -The  island  is  governed  by 
Spanish  laws,*  subject  to  be  Taried  by  the  go- 
vernor, with  regard  to  all  interior  matters.  A 
proclamation  of  the  governor  is  as  binding 
there  to  try  a  man  upon  a  trespass,  as  any  laws 
"whatsoever,  subject  to  be  varied  by  the  order  of 
the  governor ;  not  in  respect  to  property,  not 
with  regard  to  meum  and  tuum^  but  with  regard 
to  the  internal  police. 

What  do  you  mean  by  proclamation  ?-^That 
if  the  governor  issues  a  proclamation,  and  in- 
flicU  a  penalty  for  the  breach  of  it  all  over  the 
island,  and  if  any  person  is  guilty  of  the  breach 
of  that  proclamation,  he  is  aobject  to  the 
penalty  of  it,  and  Cpr  want  of  payment  is  im- 
prisoned. 

I  suppose  you  mean  they  enforce  an  obedi- 
ence to  that  proclamation  by  imprisonment  ? — 
There  it  there  the  chief  justice  criminal,  and 
the  chief  jiMtice  civil :  both  have  their  separate 
courts.  If  the  governor's  proclamation  is 
broke  with  any  penalty  annexed  to  it  of  impri- 
sonment or  fine,  the  man  is  seized  and  broo^ht 
into  that  court :  the  proclamation  is  exhibited 
a^nst  him,  and  by  that  he  is  condemned  to 
cither  fine  or  imprisonment,  though  that  procla- 
matioq  was  made  perhaps  but  the  dajf  before. 

According  as  that  proclamation  aflwcts,  whe- 
ther a  civil  or  criminal  matter  ? — I  do  not  r^ 
collect  any  of  a  civil  matter. 

Court.  Wbatare  the  natureof the  proclanw- 
tions  yott  are  speakine  of  P*-il.  In  ail  the  me- 
morials presented  to  the  governor,  he  issued  an 
order,  that  no  memorials  or  petitions,  except 
lor  mercy,  should  be  presented  to  him  without 
lining  signed  by  an  Skdvocato  admitted  in  the 
courts. 

Q.  You  mean  governor  Mostyn  issued  thu  ? 
^A.  Yes. 

Whether,  though  the  Minorquins  by  the 
treaty  of  Utrecht  are  governed  by  the  Spanuh 
laws,  yet  whether  our  government  here  do  in 
fact,  or  not,  from  time  to  time  make  alterations 
and  regulations  in  those  laws?-^The  king  in 
council,  upon  all  occasions  of  application  to 
tbem,  issues  out  such  orders  as  the  case  re- 

Snires,  and  they  are  recorded  in  the  royal  court 
bere,  and  are  as  binding  as  any  laws  what- 
•oever. 

Tliey  are  registered  there,  are  they  not  ? — 
Yes. 

What  do  you  call  the  royal  court?— The 
court  of  royal  government  is  the  criminal  and 
the  civil  court. 

You  know  iHr.Fabrigasf — Perfectly  well. 

What  is  he  in  the  Island  ? — I  was  directed 
by  governor  Mostyn,  who  was  very  much 
teazed  by  his  repeated  applications,  to  enquire 
what  sort  of  a  man  he  was. 
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Fiist,  as  to  bis  quality  in  the  island ;  what 
stotion  is  he?— -His  father  holds  s6me  vine- 
yards, very  small.  He  himself  I  believe  tc- 
tually,  for  his  bread,  labours  and  digs  tnd 
prunes  tlie  vineyards,  and  talks  and  chatters 
about  politics  perhaps  five  days  out  of  six.  It 
has  been  repeatedly  said,  Mr.  Fabrigas  is  a 
man  of  property.  1  believe  he  bad  at  that 
time  no  property  upon  the  earth.  Geoeral 
Mostyn  ordered  me  to  make  enquiry,  and  that 
was  the  result  of  it. 

We  know  what  the  station  of  general  Mostyn 
is ;  that  be  was  then  and  is  now  lieutenant- 
governor  of  Minorca ;  that  he  is  commander  of 
a  regiment,  and  a  man  of  family  :  what  is  his 
character  as  a  man  and  as  an  officer  ?  Is  he  n 
man  of  humanity  P— I  believe  as  much  so  u  it 
is  possible  for  a  man  to  have;  that  is,  in  my 
opinion.  I  have  seen  much  of  him.  1  do  not 
believe  there  exists  in  the  world  a  man  of  teiH 
derer  feelings,  for  any  ill  eflects  that  may  bo 
produced  from  him. 

Is  that  bis  general  character?— I  belieiro 
him  to  be  much  more  so  than  common.  I 
think  that  is  his  conduct  that  will  be  found 
upon  evary  enquiry  that  can  be  made  of  him. 

And  it  has  been  so  under  your  own  know- 
ledge f — I  am  sure  of  it :  1  have  had  many 
opportoniiies  of  seeing  the  working  of  it  in  m 
very  surprising  manner. 

Will  von  let  us  know  as  mnch  as  you 
know  of  this  transaction  between  Mr.  Fal 
and  the  governor  ? —  May    1,  refer  to 
minutes  Ihave here P 

Counsel,  Yes. 

Sen.  Glynn.     Did  you  take  them  at  tbo 
timer-— il.    No;    but  all  within  three  days. 
1  hope  I  shall  be  excused  if  i  sliould  mske  an  j 
mistakes  in  respect  to   date.    Mr.  Fabrigno 
presented  a  memorial,  I  believe  to  myself,  to  be 
delivered  to  governor  Mostyn — that  was  the 
3 1st  of  July  1771 — complaining  that  Mr.  Alii- 
mundo,  the  mustastaph,  the  only  officer  in  the 
arraval-— I  think  that  was  the  first  petition, 
complaining  of  some  abuses  in  buving  wine. 
The  ffovernor  said.  What  does  the  fellow  want  T 
He  bid  me  order  Allimundo  to  answer  it,  for  be 
knew  nothing  about  it.    1  sent  for  Allimundo 
up  to  the  bead-quarters.    The  musia>»taph  is 
the  only  civil  officer  of  St.  Phillip's,  that  In,  ua 
the  arraval :  he  is  put  in  by  the  governor,  and 
turned  out  by  him  at  pleasure. 

Did  yon  order  Allimonilo  to  give  in  an  nn* 
swer  to  it  ?— 1  sent  for  him,  and  desired  him 
to  come  up  to  me.  I  gave  him  the  roennoriel, 
and  told  him  it  was  the  governor's  order  thmt 
he  answered  it.  Upon  Allimondo's  answer 
coming  up,  it  was  read  to  the  governor. 

Coumel  That  answer  is  dated  the  8th  of 
August  1771  f'-A,  I  read  it  to  the  governor. 
The  governor  ordered  me  to  tell  Mr.  Fahrigfns 
and  Allimundo,  br  an  interpreter,  that  he  srasi 
▼ery  well  satisfied  with  the  defence  Allimando 
had  made  to  Fabrigas's  charge.  I  told  thenn 
both  so.  Fabrigas  came  again,  and  deotred  to 
see  the  defence  that  Allimundo  had  made.  I 
told  him  I  was  not  aotborissd  to  shew  it  hina^ 
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Mr  did  I  Cbink  it  was  a  matter  for  bim  to  de- 
naod.  fle  (same  again  the  next  day,  or  the 
daj  ifler,  giving  in  another  memorial,  desiring 
tJhil  tbal  niiglit  be  tbeirn  to  tbe  governor. 

CnmL  Tbat  was  delirered  tbe  IStb  of 
UipAf-'A.  Yes :  in  short,  desiring  to  see 
diejnstification  of  Allimundo,  and  shifung  tbe 
grMBd  ^  his  oompldint,  and,  1  think,  adding 
•BStber  article. 

Yoa  shewed  these  two  memorials  to  the  go- 
mnor?— I  did.  Governor  Mostyn  ordered 
Alt  Dr.  Marfcadal,  who  then  acted  as  chief 
jmtice  df iJ,  should  receive  and  hear  any  com- 
fliiBtsthatFabrigas  had  to  make  against  Alli- 
■sods ;  and  be  added  to  him  tbe  advocate  fis- 
at,  tbe  second  officer  in  the  island  that  acts 
voder  the  king's  commission :  tbe  chief  justice 
dfil  b  tbe  fint,  tbe  chief  justice  criminal  is  Uie 
leoood,  the  advoeate  fiscal  is  tbe  third,  next 
after  the  governor :  he  gave  them  authority  to 
send  for  papers  and  persons,  and  whatsoever 
nigbt  be  useful  in  the  enquiry  in  bis  name. 
Br  my  memorandum,  1  think  it  was  tbe  30tb 
or  itugoit,  that  these  two  law  gentlemen,  as 
fSBuaiMoners,  met,  and  ordered  Fabrigas  and 
illtnioodo,  who  were  then  present,  to  attend 
Ibw  the  SSd  following.  It  may  be  necessary 
to  ibKrve,  that  though  these  two  gentlemen 
voe  then  sittings  in  their  own  civil  conrta, 
Ihey  acted  as  commissioners  ot  enquiry,  be« 
ttsie  the  man  was  one  of  the  arraval  of  St. 
PhilSp's.  I  won't  charge  my  memory  by 
Ntb,  but  I  am  wery  sore  they  had  a  separate 
eommifsion  on  purpose  under  tbe  governor's 
ova  seal. 

Was  the  inquiry  made  f— On  the  88d,  Fa- 
liins  deelared  he  would  proceed  no  further 
tin  he  was  anoired  to  aee  the  defence  that  Al- 
linaBdo  bad  made,  and  given  in  to  tbe  go - 


Where  was  that  dedaration  made? — In  the 
SMrt  before  the  commissioners.  Mr.  Fabrigas 
pRseated  a  third  memorial  to  governor  Mostyn, 
■ying  nothing  more  than  what  be  had  aaid 
km  tbe  comndiasionerB,  that  he  could  not 
ineeed  till  he  bad  seen  AUimundo's  answer  to 
ins  petition. 

Before  the  third  inemorial  that  was  present- 
ed, bad  the  conanaisaioners  made  any  report? 
— None. 

Do  yon  recoHect  whether  the  third  memo- 
tial  was  afWr  or  before  tbe  report  ?-  -I  am  pretty 
■are  before. 

Serj.  Burland.  Tbat  is  the  third  memorial, 
containing  the  19  articles  be  exhibitf  against 
Atthminib :  there  is  no  date  to  it. 

d  Can  you  fix  the  date  to  that  ?— -J.  I  think 
ilnast  be  between  the  SSd  and  26tb  of  August, 
^caeral  Mosijrn  referred  him  to  tbe  commis- 


What  waa  done  afterwards?— Tbe  commis- 
^en  reported  to  tbe  governor,  that  Mr.  Fa- 
■risaa,  by  tbe  manner  of  his  carrying  on  this 
against  Allimund<K 


When  waatbeir  report  ?-TbeS4th  of  August, 
InugBia:  herein  their  report 
tW<.  I  dare  sajthLi re^rt  heiaspeftkii^ 
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of  DOW,  don't  contain  the  commissioners  an- 
swer about  tbe  H  articles  ?— J.  There  are  two 
reports. 

Serj.  Davy.  I  took  a  ^;reat  deal  of  pains  to 
collect  dates,  and  1  did  it  from  the  contents : 
I  believe  they  were  right,  as  I  opened  it. 

Wright,  There  were  two  reports,  one  tbe 
3 1st  of  August,  the  other  tbe  4th  of  September, 
that  Fabrigas,  by  the  manner  of  carrying  on 
tbib  charge,  intended  to  sow  dissention. 

Se^.  Davy,  Mr.  Wright,  I  find,  coofonnda 
two  reports  together:  it  is  the  third  report 
where  they  report  that  it  is  to  breed  aedition. 

Q.  Then  be  presented  this  thini  memorial 
containing  the  19 articles? 

Mr,  Just.  Gould,  My  brother  Davy  atated« 
that  it  was  the  lOih  of  September  that  tbey 
took  notice  of  the  articles. 

Q.  Was  there  another  report  about  tbe  lOtb 
of  September?— -il.  Yes,  there  is.  On  the 
S6th  of  August  the  governor  ordered  me  to 
desire  the  criminal  chief  justice,  and  the  civil 
chief  justice,  the  advocate  fiscal,  and  tbe 
secretary  to  the  court  of  tbe  royal  govern- 
ment, to  come  to  me  next  morning,  that  be- 
ing the  86th.  Fabrigas  came  there.  I  ask- 
ed him  in  the  governor's  name,  by  an  inter- 
preter, what  he  meant;  whether  a  civil  prose- 
cution to  recover  damages  against  AlKmundo, 
which  he  bad  sustained  r  or  whether  be  meant 
to  make  an  example  of  bim  for  any  iabuse  ha 
bad  committed  in  hiroffice?  Theae  gctatlemen 
were  present. 

What  answer  did  be  make  ?— None ;  I  could 
get  no  answer  from  bim. 

Serj.  Dawf.  Tbat  is,  upon  tbe  articles. 

Court.  Is  that  subsequent  to  the  delivery  of 
the  articles  ? 

Seij.  Davy,  Yes. 

Q.  This  question  arose  upon  his  presenting 
the  12  articles  to  tbe  governor  ?— ii.  Upon  tb# 
whole  of  his  conduct 

But  that  was  after  be  presented  the  articles  P 
—Yes. 

What  did  he  say  to  that?— He  said  nothing. 
I  desired  bim  to  make  some  kind  of  answer^ 
that  I  might  tell  the  governor.  His  answer  at 
last  by  extortion  was,  tbat  if  1  would  give  bmi 
a  quarter  of  an  hour,  be  would  go  and  come 
back  with  an  answer. 

Being  confounded  at  tbe  question  at  first,  and 
giving  no  answer  for  some  time,  at  length  he 
said  that  ? — He  did  not  know  which  he  wanted 
nor  what  he  wanted.  He  gave  no  answer  at 
last,  but  only  asked  that  he  miffht  have  a  quar- 
ter of  an  hour.  I  toM  bim  that  be  was  not 
confined  to  a  quarter  of  an  hour  ;  hut  it  hmg 
then  between  10  and  11  o'clock,  1  believed  that 
they  would  he  so  attentive  to  biro,  that  he 
might  call  again  at  19  o'clock  if  he  pleased. 
He  came  back  again  within  the  time,  and  gave 
notice  that  he  meant  a  civil  action. 

Seij.  G/ynn.  I  would  not  interrupt  this  evi- 
dence, as  it  does  not  appear  to  be  of  great  con- 
sequence to  us ;  but  1  submit  to  your  lordship, 
whether  this  is  properly  evidence,  tbe  answer 
oottveyed  threqgii  an  mlerpreter?   and 
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vbether  the  ioterprettr  should  noibe-prodacedy 
who  knowf  what  aaswen  were  giTen  F 

Mr.  Lee.  We  are  now  to  take  the  answer 
from  a  naaa  that  does  aot  know  what  the  ques- 
tions  were,  in  a  lang^oage  the  witness  does  not 
understand,  and  consequently  cannot  report  if 
there  were  any,  or  what  answers  given ;  where- 
as there  is  a  man  liriog  in  the  world  who  could 
report  the  answers  that  wen)  giren.  I  should 
not  object  to  it,  if  that  gentleman  could  himself 
understand  the  answers  that  were  given. 

Mr.  Just.  Gould.  I  think  it  is  very  clearly 
•ufficient  evidence. 

Mr.  Peckham*  The  interpreter  was  appoint- 
ed by  the  gove/nor,  or  by  bis  order,  therefore 
we  cannot  tell  whether  that  interpreter  gave 
the  fair  and  true  constructions  of  the  conver* 
eation  which  passed  between  Mr.  Fabrigas  and 
Mr.  Wright;  but  from  the  person  appointing 
bim,  we  nave  reason  to  apprehend  the  contrary. 

Court,  First,  it  is  very  clear,  from  what  Mr. 
Wright  says,  and  I  suppose  nobody  will  doubt 
from  the  subsequent  action,  but  that  this  in- 
terpreter very  fairly  and  rightly  interpreted, 
fhat  this  man  desired  to  have  a  quarter  of  an 
bottr  to  consider  of  it :  that  is  clear.  He  has 
two  hours  given  him.  He  comes  back  again, 
and  then  the  same  interpreter  officiates.  The  act 
proves  that  he  had  explained  the  first  very  clear- 
ly, because  he  went  away  in  consequence  of  it. 

Wright,  The  assesseur  criminal  talks  as  good 
English  as  any  genlleman  in  court,  and  be, 
whenever  there  was  the  least  mistake  or  con- 
fusiOD  of  sound  or  words,  set  it  right  instant- 
ly. He  returned  again  and  said  he  meant  a 
avil  action. 

How  long  time  do  you  think  he  was  absent  T 
—Within  two  hours,  probably  an  hour,  the 
assesseurs  both  of  them  walked  out  and  came 
in  ag[ain.  The  commissioners  not  finding  Mrl 
Fabrigas  would  attend  them,  were  desired  by 
the  general  to  send  him  an  answer  in  writing  to 
aixquestions. 

When  was  tbisF — Subsequent  to  his  saying 
he  would  proceed  by  civil  action. 

I  nippose  then  that  meeting  broke  upF— - 
Yes.  Tne  governor  consented  that  he  might 
have  a  civil  action  against  him.  1  reported 
it  to  the  governor. 

Did  you  tell  biro  of  that? — 1  never  aaw  him 
afterwards,  but  the  fudges  present  heard  him 
Bay  he  meant  a  civil  action.  They  told  him 
tb^  would  admit  it. 

Ar,  Feckhom,  Did  you  hear  that?— if.  Yes, 
I  did.  1  wastosiffnifytohimtbatthegorenior 
assented  to  his  having  a  civil  action,  if  he 
chose  it. 

And  was  it  signified  to  him  ?— Yes,  it  was. 

You  say  he  did  not  proceed  by  a  civil  action, 
and  therefore  nx  questions  were  propeaed  to 
himf-^The  assesseur  civil  came  to  the  go- 
Temor,  and  informed  him  this  man  did  not  pro- 
oeed  in  a  civil  action :  then  the  governor  sent 
six  questions  to  him. 

How  long  after  wai  it  that  they  were  sent 
Um  ?— I  cannot  recollect. 

Wai  it  the  aeme  day  r— No ;  it  mighty 


three  or  four  days.  The  ^n^ral  sent  for  hie 
own  information  six  questions,  relative  to  the 
eonduct  complained  of,  of  the  mustastapfa, 
for  the  opinion  of  the  chief  justice  civil,  wbe« 
ther  the  mustastaph  had  or  not  exceeded  hie 
commission.  The  questions  are  in  court,  and 
the  answers. 

Is  there  any  date  to  these  six  questions  ?— « 
The  mustasUph  of  St.  Phillip's  hearing  thia 
great  confusion,  in  which  he  was  the  great 
person  complained  of,  spontaneously  sent  up 
an  attestation,  or  rather  a  desire,  of  msny  of 
the  inhabitanui  of  tbearraval  of  St.  Phillip's,  to 
request  the  continuance  of  the  old  regulations; 
and  that  the  alterations  proposed  by  Mr.  Fabri- 
gas might  not  be  made.-  That  was  signed  by 
a  great  number  of  them,  aod  was  as  mucn 
the  object  of  conversation  there,  as  any  thing 
ever  was.  « 

Was  any  order  made  upon  that,  or  what  waa 
done  ?— On  Sunday  the  8tb  of  September,  the 
governor  having  first  asked  Dr.  Oliver's  leave, 
a  very  considerable  merchant  in  the  town,  a 
doctor  of  laws,  and  the  chief  justice  civil,  he 
gave  them  a  commission  to  go  the  next  mom* 
iog,  the  Sunday,  to  the  arraval  of  St.  Phillip's, 
to  a  country-house  the  governor  has  there^^ 
that  is  called  Stanhope's  Tower,  telling  them  be 
would  give  directions  to  all  the  people  that  dealt 
in  wine,  that  they  should  come  before  them  se- 
parately to  be  examined,  and  give  tbdr  opi- 
nions, and  whether  they  chose  the  new  resolu- 
tions, or  to  adhere  to  the  old  rule. 

What  do  you  mean  by  asking  Dr.  Oliver's 
permissiodf — He  was  no  officer.  For  thena 
to  say  whether  they  chose  the  new  institulioa 
of  general  Johnston,  or  whether  they  chose  the 
general  sale  of  wine  as  every  body  pleased.  A 
{(reat  many  of  them  did  appear  the  next  moni- 
ing ;  I  suppose  all :  I  understood  at  least  all  thai 
dMse  to  come. 

What  was  done  ? — ^They  reported  to  the  go- 
vernor, that  93  were  for  the  then  practice, 
(that  is,  general  Johnston's  institutions)  41 
were  for  the  old  regalations,  and  6  appeared 
to  be  indifferent,  and  4  wanted  some  alterations 
of  their  own. 

Which  were  the  old  ones? — ^They  oev^ 
were  in  practice  in  the  arraval  of  St.  Phillip'a; 
bnt,  upon  all  the  enquiry,  the^  could  find  that 
the  king's  regulation  subsisted  about  six 
months,  and  made  great  confusion,  but  that 
the  regulation  of  1758  never  obtained  at  all  ia 
the  anaval  of  St.  Phillip's. 

When  vras  this  reported,  and  dated  f-^ 
The  8th  of  September ;  that  was  on  a  Sundav. 

What  foUowed?  Was  this  reported  to  the 
governor  ? — Yes ;  bnt  the  governor  was  wdl 
mfiirmed  of  what  had  passed,  on  the  Sunday. 
BIr.  Fabrigas  came  on  the  Aonday  motntnif 
with  a  new  memorial,  complaining  that  it  was 
Sunday;  and  he  protested  against  what  wss 
done,  and  that  Dr.  Oliver,  and  the  chief 
justice  civil,  had  uaed  threats  and  menaoea  to 

Then  the  next  memorial  I  have  in  my  hai)d 
14  Dr.  Btwtedal,  and  Dr.  Oliver's  ?— The  go- 
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vemor  wis »  exeeediogly  cautioiM  id  evar^ 
Ihio^  i»fac<lier  of  ooDsequence  or  not,  npon  this 
BoosMcftl  memorial^  that  he  aabmitteil  eTery 
Iniiactiao  to  the  people  of  the  ialand.  He  sent 
tbu  report  to  Dr.  Markadal  and  to  Dr.  Olifer, 
ftr  tiieA  to  answer.  They  answered  it  on 
Iheimh. 

What  Mowed  the  next  day  after  that?— 
I  tbtak  it  was  the  same  day  Fahrigas  came  for 
u  aaiwer,  the  10th,  which  was  Tuesday.  Hh 
ume  to  me  to  desire  an  answer  to  his  memo- 
mi  about  the  Sunday  affair.  I  was  not  at 
kome.  He  enquired  then  for  the  governor's 
litf -df-camp,  and  gave  him  the  memorial. 

Here  is  another  of  the  10th  of  September,  of 
Dr.  Francisco  Segui,  and  Dr.  Markadal's. — 
Fraocisoo  Segui  is  the  advocate. 

Tbat  was  an  opinion  of  their's,  as  the  law* 

yen  ofthe  island  ? — I  fancy  that  accompanied 

the  answer  to  the  articles ;  l  cannot  be  positive 

to  dates.    Returning  home,  I  met  Mr.  Antonio 

Fabrijips  immediately  after  he  had  lieen  with 

the  goferaor's  aid-de-camp  ;  I  think  the  10th. 

I  ntfaerafoided  having  any  thing  to  say  to 

kJo:  I  had  had  so  mucl,  I  was  quite  satisfied. 

He  Cine  to  me.     I  called  Sejrui,  a  priest,  and 

got  John  VeUall,  who  served  for  an  interpreter. 

Mi  who  happened  to  he  in  the  street,  almost 

ssdertbe  governor's  wall.     I  desired  Mr.  Fa- 

kriga  in  3ie  most  civil  manner  I  could,  hav- 

io^dooeso  fifty  times  before,  to  say  what  he 

snhed  or  wantes).    If  he  would  only  point  out 

tbat  he  wished,  it  should  be  done :   I  would 

taderlike  to  answer,  the  governor  meant  to  do 

an;  thing  that  be  wanted  ;   bat  that  he  had 

•eled  in  such  a  manner  hitherto,  that  nobody 

knew  how  to  please  him.    Mr.  Vedall,  who 

hew  this  matter,  as  every  body  in  the  island 

did^  joined  with  ane  in  desiring  nim  to  go  home 

aad  mind  his  family  affairs.    All  his  answer  to 

lae  was,  complaining  ofthe  enquiry  being  on  a 

8saday.    I  told  him  that  it  could  not  be  altered. 

Md  vedall  joined  whh  me  in  desiring  him  to 

fo  booie,  and  not  brinff  mischief  upon  himself. 

Ma  Vedall  told  me,  he  said  he  would  come 

^aia  the  next  day  with  one  hundred  and  fifty 

^»pie.    I  think  it  was  under  his  interpreta- 

noB,  thfagh  I  bad  the  priest  there  some  part 

if  the  time. 

Q.  frcm  the  Jury,  Was  it  armed  men?—- 
wi  No,  no. 

What  did  he  sav  ?'— He  would  come  with 
Me  hnndred  and  fifty  men  to  back  the  petition, 
dr  whatever  the  word  was,  with  a  petition  and 
Me  hnndred  and  fifty  men,  or  witn  a  petition 
Wked  by  one  hnndred  and  fifty  men. 

Q.  jfrosi  the  Jury.  What  do  yon  apprehend 
1m  meant  by  that  expression  P-^jl.  Upon  my 
*ord  I  catched  at  the  expression,  and  desved 
John  Vedall  to  desire  him  to  desist  from  snch 
M  idea ;  which  John  Vedall  did,  and  treated  it 
M  Uiugfaing :  but  if  I  understood  any  thing  by 
111  il  waa  not  to  come  irith  guns,  for  they  had 
IS  sQch  thing,  but  to  come  as  a  mob. 

Q.  from  the  Jury.   Did  he  ^ptak  Spanish  or 
SajHish  at  the  time  f— ii.  Minorquin. 
What  waa  tht  othar  tottrprat^r*-^  name  r-H> 


SeguH  a  pifeM)  ^^  ofthe  Spanish  priists :  ha 
was  there  the  first  past  of  the  time,  and  ^obn 
Vedall  the  latter  pwt. 

Cour^  And  then  in  oonseaoeiiee  of  that,  yoA 
thought  he  meant  a  mob  P— J.  Yea ;  or  I  should 
not  have  got  John  Vedall  to  enter  into  a  long 
conversation  to  desire  him  to  desist. 

Q.  What  did  he  say  upon  thatP— il.  Ha 
went  on,  I  believe,  repeating  the  same  again. 
1  believe  the  conversation  waseloaed  npon  that* 

Q,fram  the  Jury.  Has  AUimundo,  by  virtue 
of  his  office  of  mustastaph,  any  paitienlar  li« 
mtted  quantity  of  wine  to  sell  ? 

Serjeant  Dat^ir.  When  the  papers  are  read, 
that  will  be  particularly  spoken  to. 

Q.  You  informed  the  governor  of  what  waa 
said  about  150  men  ? — A.  Yes. 

What  passed  after  thatP— 1  think  oa  Wed- 
nesday, the  governor  sent  his  oompliments  In 
most  ofthe  officers  of  the  corps,  desiring  they 
would  come  to  him  the  next  morning,  to  see 
the  honour  that  was  to  be  done  to  him. 

Did  they  meet  there  f —There  were  moat  of 
them  there.  Everyone,  1  believe,  expected 
a  foil  meeting  of  the  inhabitants  of  St.  Phil* 
lip's. 

What  meeting  was  that  that  was  expected  P 
— Those  people  Fahrigas  had  spoke  of.  They 
waited  some  time,  and  at  last  four  people  came, 
(I  think  all  four  were  shoe-makers)  and  they 
brought  a  memorial.  I  believe  a  gentleman  u 
in  court  that  received  it  from  their  hands.  He 
took  the  memorial  of  them,  read  it,  and  I  thmk 
colonel  Meckel lar,  after  reading  it,  told  them 
that  they  were  to  go  about  their  busmess,  to 
go  home  peaceably,  and  behave  themselves  aa 
good  subjects  to  his  majesty  ought  to  do.  I 
think  there  was  a  oonversalion  preceding,  to 
shew  they  did  not  know  the  contents  or  that 
memorial  they  were  delivering,  which  I  be* 
lieve  will,  by-and-by,  come  out.  The  general 
asked  the  opinion  of  the  general  officers,  aa 
well  as  I  recollect,  whether  they  all  knew  that 
this  was  founded  by  FabrigasS  proceeding  f 
and  the  next  d<^ybe  asked  them  wnat  they  nn- 
derstood  by  it?  They  said  they  understood  that 
the  man  was  to  be  banished  tne  island. 

You  were  not  there  whenHthey  garethehr 
opinions,  I  believe  P-*-I  cannot  tell. 

And  so,  in  consequence  of  it,  he  was  ba« 
nisbed  the  island  P->--The  general  ordered  hira» 
in  conseqoence  of  that,  to  bo  taken  up  that 
night  He  could  not  be  found.  The  gehenl 
sent  to  the  chief  justiee -civil,  and  the  chief 
justice  criminal,  and  the  advocate  fiscal,  to 
know  what  he  should  do  in  that  case;  that  he 
thought  him  not  safe  to  be  left  at  large  in  thh 
hiland.    They  told  htm— 

Q.  fromBflr.  Serjeant  Olynn,  Were  yoti  pro> 
sent,  or  do  yon  speak  from  inforosationP— J.  I 
am  speaking  of  what  they  told  me :  I  wak 
sentbjf  the  governor  to  ask  their  opinion*  Thi^ 
is  their  answer. 

Q.  What  wei«  yon  to  ask  of  them  P-^jf .  Tha 
governor's  powet  npon  this  occasion.  Thejr 
sakl,  the  govemor^s  po#er  extended  o?e^  thV 
mai),  and  ha  might  do  vrith  hkn  what  h# 
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pleased ;  and  if  be  chose  to  baoish  him,  tbey 
woaid  ansvrer  for  it  with  tbeir  ears. 

These  fi^entlemeD  are  themselves  Mioor* 
qains? — Yes;  and  both  talk  very  good  Eng- 
lish. 

Court.  This  answer  yoa  carried  back  to  the  ge* 
neral  ? — A,  Yes ;  and  tbey  told  it  biro  vivdvoce. 
The  chief  justice  civil,  upon  my  having  many 
doubts  about  it  myself,  and  saymg  that  it  was 
not  quite  the  idea  of  Englishmen,  and  that  we 
had  not  any  such  law  in  England,  said  it  orer 
and  over  again.  He  gave  me  a  piece  of  paper 
with  his  own  band,  which  he  called  a  quota- 
tion from  the  law  of  that  land,  a  royal  order  in 
the  year  1500  and  something  else ;  a  positive 
order  from  the  then  kin^  of  Spain,  wherein  the 
king  says,  that  the  opinion  of  Ute  assesseur 
criminal  is  consultative  only ;  that  the  governor 
may  be  guided  or  not  by  it,  as  he  pleased  ;  but 
not  so  in  civil  cases.  Although  the  governor 
is  absolute  in  regard  to  the  politics  and  oecono- 
mical  government  of  the  island,  it  is  not  im- 
proper, but  very  prqdent  to  take  the  advice  of 
the  assesseur  criminal,  as  has  been  recom- 
mended by  the  king  of  SpMo  to  the  governor ; 
although  it  must  oe  observed,  that  in  these 
cases  the  assesseur  only  gives  bis  advice,  and 
GOttsequenlly  il,  is  in  the  governor  whether  he 
will  follow  it  or  not,  and  is  not  decisive,  as  in 
civil  cases.  This  man  being  a  Minorquin,  tbe 
governor  wanted  to  know  how  be  should  ap- 
prehend him,  no  officer  of  his  knowing  him. 
The  assesseur  criminal  said,  that  the  officer 
that  attended  him  as  tipstaff  was  an  old  fellow. 
Says  tbe  other,  "  You  shall  have  mine,  who  is 
a  young  able  man :"  and  he  was  apprehended 
by  the  tipstaff  who  walks  before  the  assesseur 
civil  every  day  of  his  life  when  he  goes  in  or 
put  of  court. 

How  long  was  he  kept  in  prison? — I  do  not 
know ;  the  books  will  shew  it. 

Was  he  put  in  the  common  and  usual  prison  ? 
—There  is  no  other  prison  in  the  arravat  of  St. 
Phillip's,  but  where  he  was  put,  I  believe. 

Why  do  they  call  it  N"*  1  ?--l  do  not  know. 

Court,  It  has  been  particularly  described  to 
me  and  to  the  jury  as  the  prison  where  capital 
offenders  are  confined,  and  is  called  N^  1 :  why 
is  it  called  N°  1,  if  there  is  not  some  other  pri- 
aon  ?— it.  There  are  gentlemen  better  informed 
of  the  castle  of  St.  Phillip's  than  I  am.  I  be- 
lieye  there  is  no  other  prison.  That  may  be 
M°  1  room  in  the  prison. 

Cross-examined  by  Seij.  Glynn, 

I  think  you  told  us  your  residence  in  Mi- 
norca was  about  a  year  and  a  half:  who  was 
ffOTemor  during  the  time  of  your  residence  ? — 
Upon  our  arriral  there,  the  lieutenant-ffovernor 
commanded ;  and  upon  our  arrival  the  com- 
mand devolved  upon  general  Mostyn. 

Then  the  command  immediately  devolved 
upon  him  P— Within  two  days,  or  so. 

And  the  other  two  days  Mr.  Johnston,  as.  his 
lieutenant,  commanded  r — I  believe  the  general 
oame  there  on  Monday,  and  took  the  command 
on  Tkuiiday,    Reports  aoder  general  John- 


ston's signature  that  the  goveroor  was  arrived 
made  it  necessary. 

Then  your  experience  of  the  laws  of  Mi- 
norca has  been  collected  in  that  residence  f— 
That  is  all  I  know  of  them  in  the  world. 

Which  has  been  durinpr  the  government  of 
governor  'Mostyn  or  his  lieutenant.  Now  you 
told  us,  that  the  proclam{^tioi^of  tbegovemor, 
with  regard  to  the  criminal  coprt,  was  the 
same  as  a  law;  and  you  distinguish  the  court 
of  property,  which  regards  tneum  and  tuum^ 
from  it? — Quite. 

Do  you  mean  that,  without  apy  Ijmitatioa 
whatsoever?  Suppose  the  governor  intended  to 
inflict  a  capital  punishment  upon  any  offender, 
must  that  law  be  obeyed  by  tbe  judges? — I 
should  imagine  it  would.  It  is  only  my  ima* 
gination,  oMerve. 

I  think  you  were  so  kind  before  as  to  tell  as, 
that  though  that  proclamation  came  out  but  tbe 
morning  before,  it  would  be  equally  obligatory 
upon  the  courts' of  justice  ? — ^I  understand  so. 

Now  this  mustastaph,  Allimnndo,  seUs  wine, 
does  he  not? — He  makes  wine  of  his  own 
vineyards,  and  boys  grapes  of  other  people  to 
make  wine,  and  seUs  it  in  the  arraval.  He  does 
not  sell  it  retail. 

That  was  a  regulation  of  governor  John- 
ston's ? — I  believe  so. 

I  would  ask  you,  whether  AUimundo  had 
not  a  lot  himself  to  sell  his  wine,  and  exclude 
every  other  person  ? — 1  think,  as  the  papers 
are  upon  the  table,  they  will  speak  for  them- 
selves. I  think  Allimundo  for  bis  own  vindi- 
cation urges 

But  I  ask  you,  of  vour  own  knowledge, 
vvhether  tbe  lot  did  not  fall  upon  him  ? — 1  be- 
lieve he  did  not  draw  any  lot  at  all ;  it  is  not 
the  custom  for  the  mustastaph  to  draw  lots. 

You  think  he  did  not  draw  lots  ?— No. 

You  did  not  understand  the  Minorquin  Ian- 
gaag-e?— No. 

It  is  a  mixture  of  Italian  and  Spanish  ? — Yet^ 
1  believe  so,  and  a  kind  of  bad  Spanish. 
.  You  have  told  us  of  the  two  interpreters :  I 
think  you  don't  recollect  exactly  the  words  the 
last  interpretcfr  said  ?  -  You  think  father  Se^oi 
was  gone  before  Fabrigas  said,  "  I  will  come 
with  a  petition  with  160  men,  or  backed  by 
150  men  ?" — I  cannot  be  sure ;  I  think  it  was 
Vedall ;  and  the  more  so,  from  his  joining  with 
me  in  endeavouring  to  persuade  him  froA  his 
intention. 

I  think  you  communicated  this  matter  to  the 
governor  ?— Yes. 

Did  you  carry  Vedall  with  you  ? — ^No. 

Did  you  make  any  enquiry  after  the  150 
people?— No. 

You  yourself  were  the  person  that  reported 
the  conversation  to  the  governor  ?— Yes. 

What  time  did  you  write  this  paper?— 1 
fancy  the  memorandums  of  that  paper  were 
wrote,  1  should  think,  I  could  not  swear  to  it 
so  particularly,  1  should  think,  within  an  hoar 
of  every  one  of  these  transactions  beppenio§f. 

Then  1  take  it  for  granteil,  that  this  is  % 
faithful  oopy  of  a  faithfiU  collection,  accordlnfl^ 
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to  ymxr  aMBory,  witbiD  an  bonr  and  half  after 
wch  trmBMCtion  ? — It  was  not  put  down  for 
the  pabfie  eye^  bot  to  refresh  my  own  mind. 

linn  joa  did  not  fnit  down  any  thing  which 
yM  did  not  believe  to  be  true  ? — No,  I  abonld 
■otdream  of  aadi  a  thing, 

flow  loB^  after  did  yon  communicate  to  the 
gafcmor  what  Fabrigas  bad  faidf— I  never 
vwhNiger  between  ooromunicating  to  Fabrigas 
what  the  governor  said,  and  to  the  governor 
vbat  Fabrigas  said,  than  going  from  this  wall 
ts  {hai ;  unksa  the  governor  was  not  arrived 
IB  the  momiog,  and  1  wailed  his  retnm. 

Then  you  could  make  no  mistake  of  what 
Fafanigas  bad  said.  Yoo  communicated  to  the 
gsvenwr  what  yoo  put  down :  you  are  sure 
van  are  under  no  mistake  on  that  bead  f — I 
kaoif  I  might  mistake. 

Bat  I  do  not  aak  you  about  any  mis-spelling 
or  misdates,  bot  the  effect  of  the  conversation  ? 
—Upon  my  soul,  1  believe  so. 

8eij.  Glynn.  Then,  Sir,  1  will  read  it.-^ 
'*  The  same  day  Mr.  Fabrigas  caine  for  an  an- 
swer 10  his  petition,  and  told  the  governor's 
aecrelary  he  should  come  the  next  day  with  a 
peiitfoo  of  people  concerned  in  grapes  and 
lines,  which  they  will  sign  and  coma  with 
Ihemselvea,  to  the  number  of  150." 

8c^.  Gfymn.  I  desire  it  may  be  read  ;  but  I 
won't  aak  Mr.  Wright  any  more  que^itions.— 
(It  is  rend  by  the  A»ociale.) 

Mr.  PccAAom.    Pray  read  the  next  para- 

Anodaie.  «' On  Wednesday  the  11th  the 
%  having  the  field  officers  in  and  near 
with  him,  received  a  memorial  from 
Ibur  men,  signed  by  persons  of  St. 

Pbfllif'a,  desiring  the  old  practice  might  be 
penocd :  to  which  be  answered,  that  me  four 
MMB  abcHild  return  home,  and  behave  them- 
sefaFcsan  good  and  peaceable  subjects  to  his 
majesty  ought  to  do." 

Mr.  Lee»  Your  lordahip  will  give  me  leave 
la  adc  upon  ibis  paragraph  a  question  of  Mr. 
Wrigbft.  You  say  there  were  tour  men  came 
with  a  onemoriat  signed  by  persons  of 

Sl  Phillip's,  ileairing  the  old  practice  might  be 
1;  did  you  see  that  memorial?— A  1 


CSan  you  take  upon  yon  to  affirm  by  what 
■amber  it  fvas  signed?—!  shall  speak  merely 
ftoaa  ooemory,  for  they  were  all  scratches :  I 
da  not  believe  there  were  ten  names  legible  to  it. 

What  number  of  signatures  were  tb^re  upon 
lUs  paper  ?— 1  have  already  said  1  really  and 
npoe  my  word  do  not  know. 

Were  there  nearer  150  or  100  ? — It  is  mere- 
ly a  matter  of  memory  ;  there  were  from  41 
to  47,  I  believe. 

Now  can  you  take  upon  you  to  affirm,  that 
Ihtre  were  not  more  people  signed  this  me- 
toarial  than  had  signed  the  memorial  for  the 
new  instiitttion  f 

Cmut,  1  ^understand  it  is  in  the  report. 
There  is  a  report  of  the  assesseur  civil  and 
Br.  Oliver,  tliat  93  were  for  governor  John- 
itoa's  JQstitatkMi,  and  41  for  tho  old  regula- 
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tion ;  6  appeared  to  be  indifferent,  and  4  want* 
ed  some  alterations  of  their  own. 

Q,  There  were  90  odd  for  the  new  inatita^ 
tionP— -il.  My  memorandum  says  so. 

Can  you  tell  me  whether  there  were  or  were, 
not  upon  this  memorial  which  was  brought  by 
the  four  men^  the  signatures  or  requests  of 
more  or  less  than  that  number  for  the  old  in- 
stitution?-^! have  already  said  ten  times,  thai 
I  cannot  take  upon  me  to  ascertain  the  number 
of  signatures  upoa  this  last  memorial ;  but  I 
do  know  Allimundo  proved  many  of  them  to 
be  false. 

Yon  know  that  is  not  an  answer  to  my  ques- 
tion. 1  did  not  ask  you  what  were  the  number 
of  men  that  signed  this  memorial :  !  don't  mean 
you  should  answer  with  that  precision,  whether 
46,  50,  or  150 :  but  my  question  is,  whether 
you  can  take  upon  you  to  affirm  at  this  distance 
of  time,  that  the  memorial  which  was  brought 
by  tour  men  was  signed  by  more  or  less  than 
90  P— I  can  say  no  more :  if  I  knew,  1  would 
tell  you.  !  looked  at  the  memorial,  it  was  ful! 
ofcrospes;  and  what  makes  roe  think  it  was 
between  forty  and  fifty  was,  because  I  count- 
ed it. 

Then  you  did  count  it? — I  did  begin  to 
count  it. 

Did  yon  proceed  to  count  them  through?— « 
What  signifies  answering  that? 

Because  1  expect  an  answer.  What  signi- 
fies counting  numbers,  and  not  going  through, 
it? — I  wish  your  head  was  capable  of  retaining 
every  little  circnmstance  of  no  consequence'. 

Court,  The  gentleman  means,  whether  yoa 
have  now  such  a  certain  recollection  of  the 
number  of  signatures  upon  that  paper  as  to  say^ 
whether  there  were  more  or  less  than  90?-* 
A,  I  don't  recollect  any  thing  but  one ;  that  is^ 
that  I  began  counting;  any  other  circum- 
stances that  shall  lead  me  to  the  number,  whe-  * 
ther  I  lell  off  at  40  or  what. 

We  understand  that  a  considerable  majority 
signed  this  very  memorial — we  want  to  knonr 
tlwt  fact? — Every  attention  was  employed^ 
every  argument  used,  and  every  possible  means ' 
was  taken,  for  finding  out  the  true  sense  of  the 
inhabitants;  and  amidst  the  various  methods 
taken,  there  did  not  appear,  when  enquired 
into  fairly  and  honestly,  to  be  one  in  ten  of  all 
the  names  that  vffire  presented  to  the  general 
in  support  of  Fabrigas's  complaint.  Mr.  AIH- 
rounoo  was  supposed  to  be  a  man  that  woul(| 
produce  the  truth.  The  fort-major  was  sent  to 
examine  with  him. 

Mr.  Lee.    The  serjeant  will  tell  you,  that  is  • 
no  evidence  at  all.   Let  me  ask  you,  when  this 
particular  paper  was  copied  that  !  have  in  my 
band  ? — A,  Am  soon  as  !  was  at  leisure  to  do 
it  myself. 

VVhen  was  this  particular  paper  copied  ? — I  • 
have  said  half-a-doaseu  times,  as  soon  as  1  had 
time  to  put  all  the  bits  of  paper  together;  in- 
stantly. 

Was  this  paper  copied  from  a  memorial  iu 
which  tbia  number  is  stated  blank  as  it  is  here» 
or  have  yon  that  original  memoria!  by  yoaf 
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In  whose  pMsesnoD  wai  that  memorial  ?-^Not 
ID  mine. 

To  whom  was  it  giveo  ? — I  think  to  colonel 
Mackellar. 

He  was  an  officer  of  the  governor's? — Com- 
mander in  chief  of  the  corps  of  engineers. 

So  be  had  the  possession  of  that  memorial, 
the  consents  of  which  you  hare  stated  by  blank 
persons  P — AH  I  can  recollect  of  that  particular 
memorial  that  you  speak  to  is  this,  that  four 
people  brought  it;  it  is  a  bard  thing  to  he 
pinned  down  to  sach^a  thing  as  that  The 
mustastaph  himself  was  present.  I  think  col. 
Mackellar  ^was  talking  of  this  memorial:  I 
think  I  had  it  out  of  his  hand,  and  was  going 
to  read  it,  and  count  it.  1  believe  he  or  Alli- 
mundotook  it;  and  I  beliere  Allimnndo  took  it 
borne  to  confute  many  of  the  names,  which  he 
did  afterwards. 

And  that  you  conceive  to  be  the  reason  why 
you  did  not  get  through  them,  why  yon  did 
not  proceed  to  tell  the  number  f— I  should  be* 
lieve  so,  upon  my  word  and  'honour. 
,  You  do  still  take  upou  yon  to  affirm  that 
there  was  nothing  like  the  number  in  this,  that 
there  were  for  the  other  regulation? — I  did  not 
attempt  to  say  such  a  thing. 
V  Upon  the  inspection  you  then  had,  TOu  can- 
not take  upon  you  to  affirm  that?-— I  nave  told 

on  all  I  know  of  it:  I  fiuicy  there  was  much 


you 
Jess 


Serj.  BurUnd.  Yon  were  asked  about  the 
lieut.  governor  being  general  Moatyn's  Ueut. 
governor;  I  believe  the  governor  does  not  ap- 
point hia  own  Ueut.  governor? — A,  No. 

I  believe  those  regulations  made  by  general 
Johnston  were  some  years  before  ffeneral  Mos- 
tyn  was  governor ?-*-The date willshew  it. 

I  suppose  about  1758  ?— O  no ;  since  that. 

I  meant  1763  ?~I  believe  pnor  to  the  exe- 
cntion  of  the  office  of  mustastaph  by  Bfr.  Alli- 
mnndo. 

Prior  to  the  time  Mr.  Mostyn  was  made  go- 
Ternor  ?— Yes. 

You  were  asked  a  good  deal  about  that  me- 

•inorial  that  had  these  crosses  upob  it :  yon  said 

AlUmundo  took  it  away  with  him  in  order  to 

confute* ■         I  know  he  had  it ;  I  don't  know 

whether  he  took  it  away. 

Had  the  governor  any  reason  to  apprehend 
that  those  names  at  the  bottom  of  that  memo- 
rial were  not  put  there  by  the  persona?— Yes, 
lie  had  reason  to  believe  it. 

Did  he  enquire  into  it?— Yes. 

What  was  the  result  of  his  enquiry  ? — The 
report  made  to  him  was,  that  a  certain  number 
of  their  names  were  alMolutely  forged ;  that 
the  handa  of  others  were  obtained  under  a  sup- 
position that  the  memorial  related  to  oil. 

Court,  You  said  Just  now,  that  upon  a  strict 
enquiry  there  did  not  appear  above  one  in  ten ; 
did  you  yourself  make  enquiry  of  what  was  the 
ffeneral  sense  of  the  inhabitants  ?— J.  To  every 
body,  and  with  every  body  tlist  could  possibly 
give  me  iofonbation;  and  from  the  general 
conversation  I  had,  it  did  not  appear  to  me  that 
there  iras,  1  mightaay  one  in  twenty  that  ever 


wished  it;  and  it  would  be  worth  year  lord* 
ship's  attention  to  see  wtiat  these  regulatione 
are. 

Court.  Then  by  tiie  general's  direction  you 
made  the  strictest  enquiry  you  possibly  could, 
to  see  what  the  sense  of  the  people  might  be, 
aud  did  not  find  above  one  in  ten  that  wished 
for  this  alteration  that  Fabrigas  desired?— il.  I, 
according  to  my  own  opinion,  give  a  great  el* 
lowance  when  I  sat  that. 

Did  you  inform  the  governor  of  this  ? — ^Whcn 
I  use  the  word  report,  I  don't  mean  an  idle 
story  picked  op  from  one  or  other,  but  a  mili* 
tary  term,  an  answer  to  the  enquiries  made  by 
the  governor. 

Then  the  intelligence  yon  oonveved  to  the 
general  was,  that  the  opinion  of  by  far  tbe 
ffreeter  minority  was  against  this  Fabrigaa'e 
desire? — ^All  almost:  1  save  my  oalh  by  say- 
ing almost,  but  there  was  almost  all. 

John  Pl^del  sworn.  • 
Examined  by  Seij.  Walker, 

Q.  Yon  were  aid-de-camp  to  general  Bf  oetyn, 
I  believe  f-^A,  Yes. 

Upon  the  9th  of  September  1771,  give  en 
account  of  what  yon  know  of  this  afiair  when 
F^rigas  came  to  the  governor's  ?-^He  aaked 
me  to  see  the  governor  in  the  moruing.  I 
told  him  he  could  not  then  see  the  go- 
vernor, bat  I  was  aid -de  camp  to  the  go* 
vemor,  and  any  Ikvour  or  any  thing  he  bed 
for  the  governor  I  was  ready  to  receive. 
After  a  litUe  hesitation  he  gave  me  a  paper,  a 
memorial :  he  desired  at  the  same  time  I  woold 
inform  the  governor  that  he  should  come  the 
next  day  for  an  answer ;  he  said  he  should 
ceme  aooompanied  by  SOO  or  S50  of  the  inha- 
bitants of  St.  PhUlip's. 

Twe  hundred  or  250?— 1  don't  exactly  re» 
member  the  words. 

Was  that  all  the  conversation  you  had  with 
him?-«Yes.  I  imnoediately  acquainted  the 
governor  with  this  message :  I  read  the  me- 
morial to  the  governor  immediately/ and  in- 
formed the  governor  of  what  he  had  said  to 
me.  I  think  it  was  that  day  the  governor  sent 
to  the  field-officers  of  the  garrison  and  to  tbe 
commanding  officers  of  the  corps,  to  meet  at 
his  house  the  next  day,  in  order  that  tbey 
might  be  witnesses  of  the  manner  in  which  be 
should  receive  this  Fabngas  and  the  people  he 
mentioned  to  come  along  with  him.  Only 
four  men  came  the  next  day,  and  brought  e 
memorial. 

Were  any  of  the  commanding  officen  there  f 
— Yes ;  I  think  all  the  commanding  officers 
were  there  when  these  men  came. 

What  were  the  sense  of  the  commanding 
officers?— I  think  the  sense  of  tbe  command- 
ing officers  was,  that,  in  short,  this  man  should 
be  taken  up. 

Why  would  they  take  him  up? — As  a  troa* 
bleeome,  seditious,  and  dangerous  peinon  ip  the 
island.  The  governor  mentioned  to  roe,  that 
he  had  consulted  the  chief  Minorqmn  jm^ee  ef 
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the  timL  I  know  he  had  cooralted  them, 
which  eomboratcd  the  opiDion  of  the  field- 
efids  thai  wen  there  attending. 

Who  ie  this  Mr.  Fabrigas  ?-<»An  inhabitant 
ef  Ihe  ttimval  of  St.  Phillip^s. 

Of  thai  dialrict  that  doei  not  bekme  to  the 
Ibar  where  there  arejurata?— Yee,  and  is  dose 
hy  the  glhds  of  the  fort 

What,  has  he  thera  any  property  N-Hli 
lohcr  m  aJire;  he  takes  eare  or  his  Ihther's 
fineyards,  i  bdieve«  That  is  aU  the  property 
he  Ma. 

That  is,  the  libsrty  of  woridng  in  his  father\i 
vinejard  ? — 1  betiere  so. 

What  sort  of  a  eharaeler  does  he  bear  there? 
—He  is  geaerally  suppossd  to  be  a  seditioos, 
tarbnlent  man ;  that  is  the  geaeral  charaeter 
of  the  man.  General  Mostyn  is  Tery  far  firom 
hnng  a  tyrannical,  overbearing  nan.  I  had 
mere  opportnnity  of  knowing  him ;  1  serred 
immcdittely  under  him  the  greatest  part  of  the 
last  war. 

A  man  of  temper  and  hnmanity  ?-««Ye8, 
Tciy  mocn  so. 

Cross-examined  by  Mr.  Lee, 

<^  Yoa  were  aid-de-camp  to  general  Mos- 
tyn?— iJ.  Yes. 

Do  you  remember  Fabrigas  declaring  that 
not  day  he  woald  come  accompanied  with 
S50  men  ?— Yes. 

Do  you  know  whether  there  bad  not  been  a 
dispute  araoogst  the  inhabitants,  and  upon 
wldch  aide  there  was  a  majority,  ijrhether  for 
Ihe  new  or  old  regulations?—!  cannot  tell. 

What  were  these  350  men  to  come  for  ?— I 
JamgiMd  it  was  to  give  weight  to  the  netitioo. 

Do  yon  eoneeive  that  the  object  of  iilr.  Fa- 
brigas was  to  bring  800  or  S50  men  that  were 
of  his  opinion  to  gi?e  weight  to  his  request  ?•— 
Yes. 

Hy  learned  friend  thought  he  meant  to  at* 
lick  the  garrison  of  St.  Pbiljip's.  You  did  not 
apprehend  he  meant  to  take  the  garriiion  of  St 
Phillip's,  that  lUood  out  agaiast  tbs  whole  force 
of  Francis  for  a  considerable  time,  and,  by  the 
hn^  might  have  staod  out  a  great  while  longer  ? 
Yea  did  not  uodenrtand^that  he  was  to  come 
at  Ihe  head  of  these  armed  peasants  ?— Not  of 
armed  peasants. 

Ctmrt*  You  aporehend  he  was  to  bring  these 
neoole  to  shew  there  were  so  many  people  to 
sack  bis  petition ?-^J.  No;  I  apprehend  ho 
It  a  aioh  that  wottM  braed  eonfosion  in  the 


Whether  yon  understood  that  he  meant  to 
iheae  200  people  to  occasion  and  raise  a 
Mmult,  or  whether  he  meant  to  bring  so  msny 

rple  to  shew  they  favoured  bis  petition  ? — 
many  people  together  in  a  garrison  wonld 
Wesd  confusion. 

Cbwrf.  What  did  you  understand?— A  I 
really  thought  he  meant  to  give  weight  to  his 
petiooo. 

Had  TOO  heard  at  the  tine  that  Fabrigas 
spoke  of  bringing  ^00  or  250  of  his  friends--*- 
mi  yoa  heaid  ef  a^y  dispute,  whether  there 


were  mere  of  one  opinion,  or  more  of  the  gtber ; 
or  had  it  been  asserted  that  the  people  in  gew 
nemi  of  the  arraval  of  St  Phillip's  were  con- 
senting to  the  new  regulation!  ?— I  think  the 
people  in  general  wish^  to  have  the  old  regu- 
lation contmaed ;  I  took  it  in  that  light 

What  do  Tou  mean  by  the  old  custom  ?  the 
custom  Fabrigas  contended  for,  under  the 
order  ef  eonncU  in  1759  ?*—Yes. 

I  dare  say  the  serjeant  will  not  acknowledge 
thai  you  mean  that 

Serj.  Davy.  No  more  he  docs. 

CourL  Vo  you  mean  by  the  old  custom, 
that  whioh  was  settled  by  governor  Johnston  f 
— A,  I  do;  it  was  some  yeare  before  general 
Mostyn  csme  to  the  island. 

Omri.  Or  do  jou  oaean  a  custom  that  was 
before  the  order  of  175S  ?— J.  1  do  not. 

Mr.  Lee.  Then  am  J  to  understand  you,  that 
you  think  the  majority  of  people  were  affainsi 
the  opinion  of  Mr.  Fabrigas  ?— :d.  That  is  my 
opinion. 

Doyoureooliecithat  having  been  alledged 
to  governor  Mostyn  as  the  general  opinion  ?—« 
Yes. 

Do  TOU  recollect  that  having  been  alledged 
to  Fabrigas,  that  the  popular  opinion  was 
against  him  ?-~I  don't  exactly  recollect. 

Don't  you  recollect  that  the  very  end  he 
bad  in  view,  and  professed  to  have  in  view,  in 
bringing  a  number  of  his  friends  and  a  num- 
ber of  people  concerned  in  vineyards  to  present 
this  memorial,  was  for  the  purpose  of  convinc- 
ing the  general  that  a  majority  of  people  were 
with  him,  and  not  against  him  ?— 1  sopposche 
most  mean  so. 

Did  not  you  understand  him  so  at  that  time, 
when  he  talked  of  bringing  a  memorial,  and 
coming  accompanied  by  900  or  360  men  ?  Did 
not  you  understand  him  to  mean  that  such  a 
number  of  people  that  were  concerned  in  the 
wine  trade  and  in  the  produce  of  vineyards 
would  eome  and  signify  that  to  be  thei^  inten* 
tion  ?— Certainly  be  meant  so. 

Were  you  present  when  the  four  men,  not 
the  800  or  950,  came  with  the  mesDorial  sign^ 
ed  bv  others  ?«-- 1  was. 

Was  that  memorial  oTer  in  ^^oor  hands .^— I 
don't  remember  ever  having  it  in  my  hands.  I 
saw  it  in  colonel  Mackellars  band,  the  Chief 
engineer,  when  he  questioned  them  about  it; 
and  these  very  people  seemed  shocked  when 
be  explained  to  tnera  the  tenor  of  the  memorial. 
It  was  wrote  in  English,  and  they  seemed  not 
to  understand  the  import  of  it. 

They  were  Minorquina?— Yes.   - 

Can  yon  tell  me  what  number  of  signatnrce 
were  in  that  memorial? — 1  cannot  guess  at  it e 
I  should  think  mjnch  about  50  or  60,  hot  can- 
not guess. 

You  did  not  count  them  at  all  ?— No. 

Robert  ffudton  sworn* 
Examined  by  Mr.  Buller, 

You  were,  I  beUere^  fort- adjutant  at  tUl 
time?— Yes. 
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Wai  way  application  made  to  yon  by  the 
e'ml  magiatratesr— Yes;  the  moatasUpb  of 
8t.  Phillip's  came  to  me  on  the  10th  or  11th  of 
September,  and  told  me»  apon  readiogf  aome 
orders  of  general  Mostyn,  that  Fabrigas  said 
be  would  come  with  a  mob,  and  said  they  were 
^  Bull  and  void,  and  they  would  see  better  days 
to-morrow. 

Mr.  Feckham,  You  need  not  mention  what 
the  mnstastaph  told  you  ;  that  is  not  regular. 

Counsel  for  Defendant.  That  is  the  regular 
method  there. 

Mr.  Feckham,  It  may  be  regular  there,  hut 
it  is  f  ery  irregular  here,  and  cabnot  be  admitted 
as  erideoce. 

Mr.  Just.  Gould,  I  should  be  glad  to  know 
liow  the  governor  can  be  apprized  of  any  dan- 
fer^  unless  it  is  by  ene  or  other  of  his  officers 
mformiog  him  there  is  likely  to  be  such  and 
•uch  a  thing  happen  P  I  suppose  be  gives  the 

Sovernor  an  account  of  what  he  has  hearvl,  then 
kegovernor  makes  an  enquiry  into  the  matter. 
Inr.  Feckham.  Hearsay  is  no  evidence. 
Besides,  ihe  mustastaph  is  an  interested  and  a 
prejudiced  person;  at  least  he  appears  so 
throughout  the  different  parts  of  this  cause. 
Jfow  can  what  he  has  said  in  Minorca  to  this 
witness  be  admitted  as  evidence  here?  The 
mustastaph  is  living ;  why  don't  they  produce 
liim  ?  If  they  had  brought  him  here,  we  should 
Iiave  his  evidence  on  oaih,  and  could  croaa*eza- 
nine  him  to  the  Diets. 

Court.  We  do  not  take  it  for  granted  that  it 
is  realty  so ;  only  that  this  gentleman,  hearing 
of  this,  tells  the  governor. 

Mr.  Lee.  It  is  no  evidence  of  the  fact:  if 
you  mean  it  only  as  a  report,  we  do  not  object 
to  it. — A.  The  mustastaph  told  me,  that  upon 

f'ivin^  out  some  orders  to  the  inhabitants  of  St. 
hillip's,  some  orders  relative  to  the  selling 
wine  m  St.  Phillip's,  he  came  with  a  mob,  and 
said,  '<  It  is  nuA  and  void,  and  we  will  aee 
bettor  things  to-morrow."  He  further  said, 
that  if  there  were  not  some  immediate  measures 
taken  with  this  Fabrigas,  he  was  afraid  of  the 
consequence,  the  rising  of  the  people. 

This  was  enough,  Ishould  think,  to  give  an 
alarm.  Did  you  acquaint  the  governor  of  it  ?-^ 
Yes,  1  did« 

What  was  done  after  that  ?  Did  the  gover- 
■or  call  you  together?— I  was  not  pnvy  to 
what  the  governor  did  in  consequence  of  this ; 
my  post  was  two  miles  off. 
.  Court.  Gentlemen  of  the  jury,  then  all  this 
comes  to  nothing ;  he  proves  no  fact — 

Serj.  Dtfvy.  No:  this  is  to  introduce  ihe 
next  evidence,  of  the  governor  summoning  the 
officers  together. 

You  knew  this  Fabrigas ;  what  was  his  be- 
baviour  in  the  island  .^—Extremely  troublesome, 
AS  was  represented  to  me :  there  never  was  any 
objection  to  governor  Johnston's  regulation  till 
by  this  man.  Governor  Johnaton  did  this,  be- 
cause the  wine  used  to  turn  sour,  by  every  body 
being  allowed  to  sell  wine  at  a  time  .*  they  dis- 
tfCBsed  one  another  by  opening  too  many  casks 
•t  ft  tima.    The  general  made  this  regvlatioB, 


in  order  that  no  more  might  be  opened  at  % 
time  than  could  be  sold  before  it  was  sour. 

Court.  I  chose  to  hear  the  reason  and  finm* 
dation  of  the  regulation.  * 

Q.  What  is  the  consequence  of  that  among 
the  soldiers  f-^A.  Disorders  of  different  kinds^ 
fluxes  and  the  like. 

Court.  There  being  no  cellars,  I  snppoM 
they  couM  only  buy  from  band  to  mouth. — it* 
In  general  they  are  open  sheds;  they  am 
hardly  better  than  sheds. 

Q.  Did  that  produce  any  disagreemenis 
among  the  sellers  themselves,  that  they  under- 
sold each  other  P — A.  Some  poor  people,  that 
had  but  little  wine,  were  almost  starved:  the 
several  years  after  governor  Johnston  made  this 
regulation,  there  never  was  known  to  be  aeaak 
sour. 

Court,  I  was  rather  apprebeiiaive  that  thk 
might  enhance  the  price. — A.  The  price  was 
never  raised  upon  that  account 

Mr.  Buller.  There  was  an  affbration  priee. 

Mr.  Lee.  Yes;  but  this  was  a  liberty  of 
selling  below  li.^A.  The  town  of  St.  Philtip'a 
was  divided  into  four  divisions,  and  four  paopl« 
used  to  sell  at  a  time. 

Colonel  Fatrick  Mackellar  sworn. 
Examined  by  Seijeant  Davy. 

Were  you  at  the  garrison  in  Mmorca  ia 
17ri  ?— Yes. 

Did  you  know  Mr.  Fabrigaa  before  the  tiuM 
of  bis  being  apprehended?— -1  have  known  him 
by  character  a  great  while ;  they  called  him 
Red  Toney. 

You  happened  to  say  yon  knew  him  by  cha- 
racter ;  what  was  the  character  he  bore  P— A 
very  bad  one  ever  aince  1  have  been  in  th« 
island,  and  for  some  time  before. 

Of  what  sort  P — He  was  seditious,  trouble- 
some; a  drinking,  gambling  fellow;  sai  up  of 
nigbta  with  low*lifo  people;  and  he  kept 
women. 

In  short,  he  is  a  man  of  an  ordinary  cbarac* 
ter  ?— Yes. 

But  the  eharaeter  that  I  wanted  chiefly  to 
be  informed  about  was,  concerning  hbobp^i- 
ence  to  government,  whether  he  is  a  tori>uleiit 
man  f— I  have  had  many  complaints  of  htm 
from  two  mu^tastaphs,  when  I  have  been  com- 
manding oiBcer  of  the  garrison. 

How  long  have  you  been  there? — I  was  one 
of  the  first  that  went  there  when  the  island 
was  restored  after  the  last  war,  and  had  been 
there  a  good  many  years  before.  1  went  first 
in  If  36,  and  left  it  in  1750.  1  went  in  May 
1763,  and  remained  there  till  May  laat. 

Then  yon  must  be  pretty  well  acquainted 
with  the  lawa,  and  government,  and  constitotion 
of  this  country  P— I  have  a  good  deal  of  know- 
ledge of  it,  as  much  as  a  military  man  caa 
have :  we  cannot  study  these  things  aa  lawycm 
do. 

Pray  is  there  not  a  district  Ihey  call  by  the 
name  of  the  arraval  of  St.  Phillip^s  P— Yea. 

How  far  is  thatP— It »  eneLoaed  by  a  line 
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Will  on  mt  nde,  anil  •ammnded  by  water  on 
tbeaifcer. 

PMjr  acur  U  the  fort  f— WitbiD  a  musket- 
abot 

Tbadatricl  wttbin  tbis  line  i«  called  tbe  ar- 
nfalof  81.  Pbillip'8r...Ye8. 

Wbat  do  yoa  mean  by  tbe  word  royalty  ?— 
It  is  where  the  governor  has  a  greater  power 
than  any  where  else ;  where  the  jodf^es  of  tbe 
ishad  cannot  inter|iose  their  aotbority  or  power, 
hot  by  bin  permisfton ;  and  people  of  tbe  arra- 
^  have  pniticalar  pririleges  on  that  account. 
The  judges  cannot  convene  any  person  to  ap- 
pear before  them,  hot  by  tbe  governor's  appro- 
batiSD,  within  the  arraval. 

It  is  not  ao  in  the  other  parts  of  tbe  island  ? 
-No. 

Yon  have,  I  believe,  in  tbe  other  parts  of  the 
idand,  officera  called  jurats  ?— Yes. 

Is  there  any  such  in  tbe  arraval  P— No ;  the 
ttostsataph  is  the  only  magistrate  there. 

Then  there  is  an  officer  within  this  royalty, 
within  this  arraval,  called  a  mnstastapb,  who 
is  the  only  magistrate  there? — Yes. 

la  otho'  parts  of  the  ishind  there  are  other 
magistiatea  of  different  names,  jurats  and  so 
ArthF^Yea. 

When  is  the  mnstastapb  of  tbe  arraval  of  St. 
Phillip's  appointed  by  ?-  •Thegerernor ;  or  com- 
■aader  in  chief,  when  there  is  no  governor. 

Does  he  displace  him  at  his  pleasure?— Yes. 

What  is  the  office  of  roustastaph  ? — He  takes 
care  of  the  wdghts  and  measures  of  markets ; 
lakes  an  account  of  all  the  wine  that  is  made, 
and  of  the  ezpenditnre  of  the  wine ;  and  settles 
any  Kttle  disputes  among  the  inhabitants,  in 
whiBt  thejr  coll  the  first  instance. 

What,  is  that  with  r^pard  to  tbe  afforation, 
or  setttrng  of  the  price  of  the  wine  ?— That  is 
done  by  the  magistrates  at  Mahon.  The  mar 
gisWates  of  Mahon,  as  they  do  every  where 
else,  set  a  price  upon  the  wine,  which  they  call 
an  afibratioo  or  market  price,  and  the  arraval  of 
8t  Phillip's  is  always  ruled  by  the  afibration  at 
Mahoo ;  the  magistrates  at  Mabon  do  not  put 
the  price  apon  It,  hot  it  is  always  adopted. 

Who  la  the  officer  that  in  point  of  form  settles 
tbeaffimtion  price? — ^There  are  different  prices 
in  diftreDt  terminoa,  hot  that  is  governed  by 
the  price  that  is  fixe«l  at  Hahon.  Mahon  is  the 
nearest  district  to  8t.  Phillip's. 

Who  is  the  person  that »  point  of  form  does 
so  adopt  it?— The  mnstastapb  is  tbe  officer 
that  doca,  and  he  only  signifies  what  the  price  is. 

He  is  tbe  trumpet,  the  month  by  which  they 
awdiistsnd  what  is  tbe  afforation  price,  he 
bring  regulated  and  governed  by  tbe  affora- 
tion at  Mahon  ? — Yes ;  tbe  price  that  is  paid  at 
Mshon  is  always  paid  at  St.  Phillip^a. 

What  is  the  general  law  ?  Are  the  Minor- 
^■iaa  governed  by  the  Engliah  or  Spanish  law, 
«r  what  aort  ?— They  always  plead  the  Spanish 
laws,  aa  it  was  aettled  by  the  treaty  of  fjtrecht ; 
hot  when  tbe  English  laws  are  convenient  for 
Ihsm,  they  plead  uiem. 

8s  that  which  is  convenient  they  will  plead. 
Awthalanmortauttablof^Yca. 
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But  which  is  the  law  that  most  prevails  ?— 
The  Spanish  law.  When  tbe  island  was  given 
up,  1  believe  nothing  at  all  was  settled  with  re- 
lation to  them,  and  therefbre  we  were  sop- 
posed  to  receive  them  upon  tbe  same  ibotiog 
that  tbe  French  had  them ;  but  since  that  time 
they  made  interest  at  home  to  restore  to  ibem 
the  same  laws  and  privileges  that  took  place 
before  tbe  island  was  taken,  that  is,  the  Spa- 
nish laws. 

Were  yon  there  when  the  place  was  taken  by 
the  French  ? — No ;  I  was  in  America. 

Pray  what  is  the  temper  of  tbe  Minorquins  in 
general  ?  Are  they  well  affected  to  the  English 
government  ? — Some  are  very  well,  1  believe  ; 
others  are  not  so. 

Pray  do  yon  remember  the  occasion  ?  were 
you  one  of  those  that  were  invited  to  meet  go- 
vernor Mostyn,  with  the  other  gentlemen,  upon 
tbe  occasion  of  being  consulted  about  Mr.  F*a« 
brigas  ?— I  was,  once  or  twice. 

Had  yon  been  acquainted  that  it  was  a  mat- 
ter of  public  notoriety  of  wbat  had  happened 
with  regard  to  Fabrigas  ?-— 1  have  been  at  the 
presenting  several  memorials  to  the  governor. 

Did  you  bear  of  the  report  of  what  had  pre- 
vailed,  the  general  talk  of  tbe  pboe? — Yes. 

What  was  the  universal  opinion,  if  there  was 
but  one  ?  or  if  there  were  various  opinionsi 
what  was  tbe  opinion  of  yonand  the  rest  of  tbe 
gentlemen  that  were  called  in  ?-^The  opmkm 
of  the  other  gentlemen  as  well  as  my  own 
was,  that  be  was  a  very  dangerous  and  trou- 
blesome man.  By  his  former  history,  and 
from  some  anecdotea  of  those  times,  it  was 
thought  a  very  unsafe  thing  to  let  him  be  at 
liberty ;  that  it  would  be  a  right  thing  to  take 
him  up,  and  bring  him  to  punishment  lest  hi^ 
who  was  a  man  very  likely  to  be  practised 
upon,  would  take  other  measures  productive  of 
mischief* 

Wbat  was  agreed  open  ? — It  was  in  looae 
conversation  thovght  best  that  he  should  bo 
banished. 

According  to  the  practice  of  former  times,  dd 
yon  remember  a  practice  of  that  kind  having 
been  done  ?— I  have  heard  of  several ;  when 
the  English  were  in  possession  of  the  island,  aa 
well  as  when  the  Spaniards  were. 

Mr.  Lee.  This  is  proving  a  prescriptkiB.-^ 
A.  I  tell  you  what  I  na? e  Manl. . 

Seij.  (jrlynn.  It  is  Impossible  that  it  can  bo 
admitted :  if  be  had  known  an  instance,  bo 
might  have  mentioned  it. 

Vtmrt.  It  is  onequestk>n,  whether,  according 
to  the  exigence  of  the  case,  tbe  general  might 
inflict  this  baniahment  ?  and  another  thing, 
whether  it  is  the  ordained  law  established  ih 
such  a  case  to  be  applied  to  such  behaviour  ? 
Now,  if  you  go  into  a  usage  of  that  kind,  yon 
must  prove  particular  facto,  not  produce  thia 
gentleman  to  ssy  be  has  heard  such,  things :  it 
does  not  follow  irom  hence  that  this  might  hp 
the  proper  punishment. 

Sen.  Davy,  You*^ave  known  general  Moa- 
tyn,  1  helievo,  a  great  while?— il«  Only  sinao 
ha  baeama  goremor  of  the  iilaod. 
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].  with  to  know  of  yon,  wbtt  is 

and  behaTiour  ?^A  alwaji  beard  a  chanuster  of 
him  M  a  good  officer,  a  polite,  well-bred  mao, 
that  earned  his  oommsad  io  the  geoteelesl 
manner* . 

Is  be  a  man  of  hamanitjr)  or  rather  ferocity  t 
—I  always  understood  him  to  be  a  man  of 
great  humanity. 

Cross-examined  by  Mr.  Lee, 

Q,  Yon  say  the  general  opioion  of  the  field- 
officers  was  asked,  of  which  you  are  one?— 
A.  I  do  not  belie?e  the  geoeral  opioion  was 
asked ;  I  believe  it  was  private  conversation. 

Did  general  Mostyn  then  call  for  your  opi- 
nion, or  the  opinion  of  anv  other  general  officer, 
touching  what  he  should  do  to  FabrigasP — 
Afterwards  we  thought  upon  the  subject. 

After  the  man  was  gone  to  Canbagena?— 
The  same  day,  perhaps  an  hour. 

The  same  day  you  were  assembled  there?— 
Yes. 

The  day  that  Fabrigas  had  spoken  of  as- 
•embling  a  number  of  bis  friends  together,  the 
general  sent  to  convene  a  body  of  you  f  ^-Yes. 

C&urt,  You  were  a  field-officer  f — A*  Yes. 

Did  you  and  the  other  field-officers  meet  to- 
gether at  the  governor's  ?'-<-We  came  there  by 
Sis  order,  by  his  desire. 

Q.  He  proposed  to  you  then  for  yoor  opi- 
nion, what  should  be  done  with  this  man ;  and 
vou,  partly  from.tbe  former  hi8torv,and  partly 
from  modern  anecdotes,  thought  he  should  lie 
liaBisbed?— J.  Yes,  1  did  so. 

That  was  the  ground  of  the  ttoousation; 
§omev  hbtorr,  and  late  anecdotes?— Yes. 

Court*  1  shall  certainly  hear  his  evidence,  if 
you  ask  him  the  motives  and  grounds. 

Mr.  Lee,  I  only  ask  wheuer  1  had  taken  it 
right. 

Courts  Did  not  yon  object  to  enquiring  into 
Ibrmer  instances  of  banishmentP 

Mr.  Lee.  No;  he  bas spoken  of  fiNrmer  in- 
•tances  of  bad  conduct  in  Fabrigas. 

(2.  Did  any  of  jrou  propose  to  the  general, 
m*  did  he  propose  himself,  to  hare  any  trii4  of 
this  gentleman  before  his  banishment  ?— J.  I 
believe  he  never  did  propose  that ;  for  the  judges 
there  gave  it  as  their  opinion,  that  that  was 
lodged  entirely  in  the  governor's  own  breast ; 
two  of  them  particulariy,  that  it  was  entirely 
in  hb  own  breast* 

And  needs  no  trial  at  all  ?—l  do  not  know 
that  there  was  any  form  of  trial  thene* 

You  beard  of  no  trial  P«-I  heard  no  trial 
mentioned. 

Yon  tell  me  the  opinioB  of  the  field-offioers 
was  this?— Yes. 

As  I  don't  know  exactly  who  all  the  field- 
officers  were,  and  as  I  wish  to  deliver  as  many 
of  (hem  as  I  could  from  the  imputation  of  that 
opinion,  pray  did  major  Norton  ooncnr  in  that 
opioion  f — I  do  not  remember  particularly 
whether  he  did  or  not. 

Seij.  Davy.  That  is,  whether  he  was  there 
or  not  F — A,  He  was  there,  but  I  do  not  remem* 
bcr  what  his  opinion  was  upon  the  occaaioB. 
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Then  yon  cannot  take  imon  yon  to  say  whe- 
ther it  was  a  majority  of  opinion,  or  nnani* 
mity  of  opinion?— A  majority  of  opinion.  I 
believe  there  might  be  a  difierence  of  opinion. 

Do  you  know  a  colonel  or  a  major  Rigby  ; 
I  do  not  know  what  rank? — ^Miyor. 

Was  he  there?— Yes. 

Did  he  concur  in  that  advice  to  the  gover- 
nor?—Both  the  gentlemen  are  here»  and  ca* 
tell.  We  were  talking  among  one  another; 
our  opinion  was  in  general. 

Those  that  chose  to  give  an  opinion  in  Ihr 
vour  of  banishment  ^ave  it,  and  those  of  ano* 
ther  opinion  either  might  give  it  or  were  silent? 
»-It  was  not  talking  of  giving  an  opbion,  hi4 
talking  of  the  man's^case,  and  what  ought  to 
be  done. 

Then  you  cannot  tell  what  number  dissented  ? 
—No. 

Court.  Were  there  any  of  the  field-officers 
present  that  did  dissent  to  it  ?— ii.  i  do  not  rer 
member  that  any  did  indeed. 

Edward  Blakeney  awom. 
Examined  by  Serj.  Burland. 

Q,  I  believe  you  officiated  as  secretary  ti^ 
genertil  Blakeney?— il.  Yes;  I  was  there 
about  seven  years. 

What  sort  of  power  does  the  governor  exeiy* 
aM%  in  the  arraval  of  St.  Phillip's  ?— There  is 
no  writ ;  nothinff  can  be  executed  there  with* 
out  his  eommissioo. 

What  authority  does  he  execute  there?— 
An  abscjuie  authority ;  it  is  a  royalty. 

Have  you  known  any  instance  of  people 
being  sent  out  of  the  arraval  ? — A  few  months 
after  geoeral  Blakeney 's  arrival,  he  banished 
two  Franciscan  friars  immediately  by  his  ow« 
attthority. 

Where  did  he  send  them  to  ?— To  the  ooi|« 
tinent 

Omrt,  Into  Spain  ?— il.  I  cannot  tell  wb^ 
ther  to  S^in  or  Ital  v. 

Q.  from  Jury.  Was  it  in  peace  or  war  this 
happened? — A*  In  peacetime.  Tbey  found  the 
way  to  Rome,  and  complained  to  the  general  of 
the  Franciscan  order,  who  oorrespon<led  with 
the  general  upon  the  subject.  Several  letters 
passed ;  and  general  Blakeney  wrote  in  one 
of  his  letters,  if  they  did  not  behave  better  fisr 
the  future,  be  aaid  he  would  banish  all  the 
Franciscans  out  of  the  island,  and  make  bar- 
racks of  their  con  vent.  1  ntercession  was  mads 
for  them:  they  asked  pardon  for  the  ofieoce 
they  had  committed,  and  upon  a  promise  of 
behaving  well  they  were  allowea  to  ooono 
back. 

Did  you  ever  hear  that  the  power-  of  ttas 
governor  upon  that  or  a  like  occasion  was  ever 
called  in  question  in  the  island  ?— No  ;  I  Uxifc 
It  for  granted  it  was  handed  down  by  the  Spsr 
nish  governor,  and  they  were  governed  hjr 
Spanish  laws. 

Are  they  Governed  by  Spanish  laws?— Yes. 

We  are  told^he  arraval  is  a  distinct  juris* 
diction  from  the  rest  of  the  islaadi  and  there  is 
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■ore  ivtbority  ctereiMd  by  tbe  goremorf— - 
Yet ;  it  M  wilbiD  guo-thol  of  the  Ibrt.  Tbe 
jodgct  beve  applied  to  me  to  obtain  leave  for 
ibcfli  ID  execute  writs  id  the  arraTal. 

Jdoo'l  know  whether  yon  renoember  any 
oikcr  iDstances  of  baoishiDent  but  these  two 
^  have  meotioiied  ? — I  reaoeinber  au  instanoe 
•fa  prieat.  I  will  tell  you  tbertly :  tbe  ease 
VBitbio.  Four  Te|;imeDts  were  sent  out  by 
tbe  bte  king,  to  relieve  four  regiments  that  had 
beea  a  long  time  then  in  the  garrison.  The 
|ovenM»r  reeeived  orders  lo  send  home  every 
fNslore  belonging  to  the  four  regiments  then 
tboe :  Ihey  hi2i  been  many  years  in  tbe  island. 
A  report  had  been  made  to  nrai,  that  a  daughter 
sf  one  of  tbe  military  people  was  missing.  An 
CB^oiry  was  made:  she  was  proved  to  be  last 
fa  the  pnesswsion  of  a  priest  The  priest  was 
csHed  upon ;  he  denied  knowing  any  thing 
about  her,  or  of  her.  He  was  brought  before 
tbe  governor ;  \MjpLi%  ball  of  two  people ;  (this 
WW  a  mtttlary  aflair  entirely)  and  next  day  he 
was  dewed  to  produce  her.  He  did  not.  The 
governor  embarked  him  directly,  and  sent  him 
on  board,  1  believe,  in  the  very  transport,  that 
was  to  carry  this  young  woman  away.  The 
isst sailed  to  Gibraltar;  and  application  was 
made  immediately  to  the  governor  by  the  ma- 
giitratesof  Blahon,  and  by  the  religious  order, 
bsggiiythe  governor  to  forgive  hf  m,  and  slay 
the  ship,  and,  if  the  governor  wonid  give  leave, 
U  pnt  the  girl  on  board,  and  bring  back  the 
primer.  They  begged,  and  petitioned,  and 
prayed  the  governor.  Upon  that  the  girl  was 
dcfavered  up,  brought  from  the  ricar-general, 
lived  tt  a  remote  end  of  the  island.  She 
brought  to  me.  The  story  she  told  me 
thai  the  vicar-general  bad,  out  of  charity 
and  comi^assion,  taken  careof  her.  She  was  a 
very  pretty  girl.  She  was  put  on  board  the 
mnsport,  %,wA  sent  afWr  the  fleet,  and  the  priest 
was  brought  back,  and  there  were  great  re* 
jsiciiigs  upon  his  mrrivaL 

Hn  Lu*  Yon  know  how  little  material  that 
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Q.  In  what  office  were  you  f n  this  place  f — 
jL  Secretary  to  tbe  governor  and  commander 
m  diief  by  the  king^s  commission. 
^  When  did  you  go  first  P— In  the  year  1748. 
'  You  wen  in  Minorca,  I  ikncy ,  when  a  positive 
order  canse  from  England,  that  if  any  friar  of 
the  Prandsean  order,  not  a  native  of  the  island, 
sbouM  come  into  that  island,  he  should  not  be 
suffered  to  remain  upon  it?  Do  you  know  of 
any  such  order  in  the  first  place  P— Be  so  good 
ss  to  repeat  the  order. 

"  That  in  case  any  friar  of  the  Frandscan 
sider,  not  being  a  native  of  Minorca,  but  an 
idaerant  friar,  sbAll  come  into  the  island,  he 
■ban  not  be  permitted  to  tike  his  residence 
Affe,  te.'*  You  don't  recollect  any  thing  of 
Ibis,  or  that  it  was  in  obedience  to  the  order 
sf  esoadi  that  this  Franciscan  was  sent  away  P 
8s  you  forget  this,  though  it  happens  onf'or- 
tanttdy  when  the  governor  obeys  the  order  of 
bis  superior,  that  is  now  to  be  quoted,  as  a  pre- 
Mcat  of  kin  own  regal  autbonty  P 


What  Wis.  tbe  priest  P— A  .native  of  Minorca. 

And  the  friar  P—F understood  them  to  be  Mi- 
Dorquins. 

Can  you  be  positive  about  that  P--*!  do  be« 
lieve  that  as  a  certainty  and  a  fact :  I  am  mo* 
rally  certain  of  it|  1  was  not  present  at  theitf 
birth  or  registry. 

It  seems  that  yon  have  forgot  even  that  such 
au  order  existed,  till  1  reminded  you  .^— J  am 
not  clear  that  I  remembered  such  an  order  ex- 
isted ;  1  have  been  l&ver  a  great  deal  of  ground 
since. 

Was  it  the  nature  of  your  office  to  acquaint 
von  with  all  the  orders  of  the  council  of  £Qg« 
land  P— It  came  through  my  hands,  yet  very 
likely  and  probably  I  forgot  it.  ' 

But  yon  might  not  have  forgot  it  at  the  time 
the  friars  were  ordered  away  P 

Mr.  Lee.  This  was  in  1763.— J.  That  is 
long  subsequent :  the  affair  of  the  friar  wafe  in 
1748  or  1749. 

Serj.  Burland,  Then  you  admit  that  tho 
king  has  a  right  to  make  such  orders  P 

Serj.  Glynn.  No ;  the  council  may*  make 
such  orders,  but  we  do  not  admit  them  to  be 
legal. 

Court*  The  esse  of  the  priest  was  some 
yesrs  after  tbe  case  of  the  two  friars  P—^.  Not 
a  great  while ;  about  a  year  1  believe,  somd 
such  time:  it  is  a  great  many  years  ago;  I 
cannot  be  positive  to  a  few  months. 

C%ptain  Jamei  Solaire  sworn. 

Examined  by  Mr.  Serjeant  Walker. 

Q.  I  think  you  are  a  native  of  Minorca  P— • 
A.  I  am. 

You  know  Mr.  FabrigasP— Not  very  partl-i 
cularly. 

I  thought  YOU  bad  known  him  at  fort  St 
Pbillip^sP — I  know  he  is  an  inhabitant  of  that 
place. 

You  have  seen  him.therep— Several  times. 

What  sort  of  a  temper  and  disposition  has 
heP — I  cannot  answer  very  psrticolarly. 

Do  you  know  any  thing  of  his  general  cha- 
racter P— No;  I  do  not. 

Serjeant  Burland.  I  have  a  very  long  and 
respectable  list  of  persons  here  to  S|ietdc  to  the 
character  of  general  Mostyn,  and  his  general 
behaviour:  1  suppose  the  gentlemen  on  the 
other  side  don't  dispute  the  general  character 
which  has  been  given  of  him. 

Serjeant  Glynn.  I  shall  not  make  the  least 
attempt  to  asperse  General  Mostyn  *s  character; 
I  shall  found  mysdf  upon  the  facts. 

Raphael  Praia  sworn. 

Examined  by  Mr.  BuUer. 

(He  not  speaking  English,  an  inteipreter  W9M 

sworn.) 

Q.  Do  you  know  Mr.  Fabrigas  tbe  [daintifff 
^A.  Yes. 

What  character  has  he  borne  fpr  some  y^nrs 
past  in  the  island  of  Minorca  P  Is  he  a  peace- 
able man,  or  whatP-^A  troublesome  man,  thai 
meddles  too  muoh  with 
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/What afiain  do  you  mean? — With  the  go- 
Ternment 

Court.    The  qaestion  is,  whether  opon  the 
facts  and  circumstaDcea  of  the  transaction  it- 
self, the  If eneral  was  jastified  in  what  he  did ; 
otherwise  they  may  empty  the  island. 
Mr.  Lee,    Yes,  this  island  of  all  the  people. 

.  Q.  to  Mr.  Wright.  You  delivered  io  these 
different  memorials  and  papers :  all  that  you 
delivered  in,  are  they  g^enuine  papers  or  copies 
of  papers  that  were  presented  in  Minorca?— 
A,  All,  except  the  last,  which  was  delivered  to 
the  general's  aid-de-camp,  were  delivered  to 
me;  that  is  endorsed  on  the  back—* 

Reads: 

*<  To  his  excellency  general  Mostyn,  go- 
vernor and  commander  in  chief  of  the  island  of 
Minorca,  &c.  The  humble  Petition  of  Antonio 
Fabrigas,  a  native  and  inhabitant  of  St.  Phillip's 
in  the  said  island,  sbeweth,  that  your  petitioner 
has  now  by  hitn  twelve  casks  of  wine,  the  pro- 
duce of  his  own  vineyard,  without  having  pur- 
chased so  much  as  a  grape  of  any  other  per- 
son, of  which  he  has  not  sold  a  drop,  when  se- 
veral other  inhabitants  of  the  said  town  have 
sold  all  theirs,  as  well  of  the  produce  of  their 
own  vineyards,  as  that  proceeding  from  what 
they  bought  to  make  a  profit  by  ;  and  this  with 
the  permit  of  Mr.  Alliroundo,  who  does  the 
function  of  mustastaph.    That  the  petitioner, 
on  the  36th  of  July,  applied  to  the  said  Alli- 
mundo  for  measures  to  sell  wine  by  the  rate  of 
two  doublers  less  than  the  current  price,  which 
would  have  raised  a  benefit  to  the  troops  and 
poor  inhabitants  of  St.  Phillip's ;  but  notwith- 
standing this  demand  was  very  reasonable,  and 
conformable  to  the  express  condition  of  the  first 
of  his  m^esty's  regulation  of  the  17th  of  May 
1752,  regarding  this  island,  where  it  is  ex- 
pressly mentioned  that  the  inhabitants  of  this 
island  shall  alwajfs  he  permitted  to  sell  at  the 
price  of  the  afforation  or  under  it,  Mr.  Allimundo 
refiised  your  petitioner,  telling  him  he  should 
not  sell  bis  said  wine.    And  as  this  is  not  only 
Jigainst  the  reason  and  justice  of  the  public, 
and  the  garrison  of  St.  Phillip,  but  also  contrary 
to  his  majesty's  order  in  the  said  regulation, 
where  it  is  mentioned  that  the  inhabitants  may 
•ell  their  wines  whenever  they  please  without 
any  permit,  under  the  afforation- price  in  the 
island ;  therefore  he  prays  your  excellency  will 
be  pleased  to  order  Mr.  Allimundo  to  be  more 
regular  in  this  ffor  he  has  made  above  50  casks 
of  wine  himself,  of  fnpen  he  bought  to  make 
a  profit  by,  of  which  he  sold  more  than  the 
half,  in  prejudice  of  those  persons  who  have  old 
and  new  wine  by  them),  and  to  give  your  peti- 
tioner the  correct  and  just  measures  at  the  atbre- 
•aid  rate  of  two  doublers." 

Court,  There  is  no  date  to  this  petitioni  I 
•bserveP— if.  No. 

Mr.  Uoyd,  It  is  marked  on  the  back,  <'  deli- 
Tered  the  Slst  July,  1771." 

The  next  is  inclosed  in  the  answer  of  the 
■ittstastaph's  reply  to   Fabrigas  the  7tb  of 


•August,  1771.  '*  To  his  excellency  lieutenant* 
general  Mostyn,  urovemor  and  commander  in 
chief  of  the  isfand  of  Minorca,  The  bumble  Pe- 
tition of  the  under- written  inhabitants  of  the 
suburbsof  St.  Phillip's,  shews,  That  durin|gth« 
government  of  his  excellency  lieutenant-ffo* 
vemor  Johnston,  on  account  of  some  complainls 
that  were  made  Concerning  the  direction,  and 
selling  wine,  a  regulation  was  made  in  the  foU 
lowing  manner :  that  the  suburbs  of  St.  Phil- 
lip's shall  be  divided  into  four  wards ;  that  thtt 
people  shall  draw  lots;  that  they  who  shall 
come  out  shall  have  the  liberty  to  sell  their 
own  wine,  the  accidents  of  the  casks,  and  the 
preference  of  the  poor  helpless  people  beiiiff 
entirely  under  the  direction  of  the-mustastaph. 
That  regulation  was  accepted  by  the  inhabi- 
tants of  the  suburbs,  and  they  are  glad  of  its 
continuance  as  it  is  observed  to  this  day.  The j 
have  heard  that  some  of  the  inhabitants  are  in- 
tending to  destroy  the  aforesaid  regulation,  in 
order  that  every  one  might  sell  their  wine  at 
the  place  they  please,  without  dividing  the 
wards.  This  will  be  not  only  the  total  ruin  of 
the  inhabitants,  but  it  will  also  make  them  care- 
less in  the  culture  of  their  lands,  and  less  car^- 
ful  in  making  their  wines,  and  consequently  - 
there  will  be  very  little  wine  of  a  good  quality  ^ 
therefore  your  petitioners  humbly  crave  your 
excellency  to  he  so  good  as  to  cast  an  eye  of 
pity  upon  them,  in  not  permitting  that  such  m 
good  regulation  should  be  ever  altered:  and 
as  in  duty  bound  shall  ever  pray."  Signed 
by  58. 

Seij.  Gfynn.   Are  they  marka  or  names  f-.* 
A,  Most  of  them  marks. 

Directed  to  lieutenant-general  Mostyn. 

'*  TJie  humble  petition  of  Antonio  Allimumlo^ 
mustastaph  of  St/  Phillip's,  sbeweth,  that  your 
excellency  desiring  to  be  informed  about  a  peti^ 
tion  made  by  Anthony  Fabrigas  of  St,  Phillip's, 
relating  to  the  selliuff  of  wine,  says,  that  lor- 
meriy  the  selling  of  Uie  wine  of  Uie  iohabitanto 
of  St.  Phillip's  was  under  the  direction  of  the  • 
mustastaph  of  that  suburb ;  but  as  several  dia- 
putes  and  difficulties  arose  from' this,  his  excel- 
lency  lieutenant-governor  Johnston  found  it 
proper  to  make  a  regulation  for  the  •elUog  of 
the  wine,  which  was  accepted  with  an  entire . 
satisiaction  by  ail  the  inhabitants  of  St.  Phil- 
lip's, and  bv  them  practised  to  this  day.    At 
the  time  1  had  the  honour  to  be  made  mustas-  . 
taph  of  that  suburb,  the  aforesaid  regulation 
was  in  its  full  force  and  execution,  and  the  said 
lieutenant-governor  charged  me  particularly  to 
have  it  carefully  observed.     In  consequence 
of  this,  the  said  Anthony  Fabrigas  having  ap- 
plied to  me  a  few  days  ago  for  the  measures  to 
sell  his  own  wine  two  doublers  cheaper  than 
the  common  price,  I  thought  it  was  impossible 
to  grant  it  to  him  without  forfeiting  tlie  diitj 
of  my  employ,  because  his  demand  was  con- 
trary to  the  said  res^ulatioo,  bv  which  the  in- 
habitants of  that  suburb  are  |)ermitted  to  sell 
their  wine  only  by  turns,  after  they  bav#) 
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fovote;   for  wbich  reason  your  petitioner 
told  tbe  aid  Fabrig^as,  that  be  coald  not  sell 
bis  viae;  intendinfif  to  say,  by  this,  that  he- 
cooM  noi  sell  it  in  ttie  manner  be  had  proposed, 
Ifot  is  to  say,  without  drav?iD^  lots,  it  being  in- 
esBsistent  with  the  tfaid  regfulation ;  thinking  it 
WIS  bis  doty  to  have  it  observed  till  sach  time 
asyoorezcdleDCj  onlered  him  to  the  contrary, 
la  the  former  petition  be  had  the  honour  to 
present  yoor  excellency,  he  thinks  to  bare  the 
same  privileges  with  other  inhabitants  of  St. 
Phillip's,  that  is,  to  bay  grapes,  to  nrkake  wine, 
aod  sril  it ;  and  besides,  seeing  that  bis  prede- 
eeasrs  sold  this  trine  when  they  pleasecl,  not- 
withslandiDg  the  said  regulations,  be  thought 
Ibai  the  mostastaph  of  St.  Phillip's  was  not  in- 
dailed  in  it ;  id  which  case  your  petitioner  did 
not  think  it  was  proper  to  prejudice  bis  rights, 
or  tbose  of  his  successors,  unless  your  excel- 
kocy  ordered  him  to  the  contrary ;  but  to  com- 
ply with  the  inhabitants  of  that  suburb,  that 
dwy  nigbt  be  satisfied,  your  petitioner  always 
imposed  a  rule  upon  himself  to  sell  his  wine  at 
^Sereai  times,  and  sometimes  by  the  cross, 
isMiDacfa  that  most  of  the  inhabitants  of  that 
aahiirb  have  sold  the  half  of  their  wine,  whilst 
jsor  pecitiooer  has  not  yet  sold  a  third  part  of 
u.    If  Ambon  J  Fabrigas,  or  his  father,  says, 
tfaathewiU   not  sell    his  wine  under  the  com- 
Mm  price,  and  that  be  has  sold  none  of  it  as 
yd,  the  former  having'  none  co  sell,  the  reason 
Bflaly  because   his  turn  did  not  come  at  the 
time  when  the  lots  were  drawn,  to  which  all 
the  rest  of  the  inhabitants  of  St.  Phillip's  are 
agreed;    bat  his  wine  will  be  sold  when  bis 
time  shall  come." 

The  Petttion    of   Anthony  Fabrigas,  Aug. 
IStb,  177  ly  directed  as  before. 

**  The  bumble  petition  of  /Vnthony  Fabrigas. 
Ontbedlst  of  July  1771,  the  petitioner  had 
the  boDour  to   present  a  memorial  to  your  ex- 
cellency, shewing  the  transgression  and  non- 
skervaace  in  -the  said  town  of  two  regulations 
ipren  on  the  8th  of  May  1752,  by  his  Britan- 
aie  majesty,  Ike   Sec,  viz.  that  any  native  or 
iahaiiitant  of  this  island  shall  be  permitted  to 
sett  bb  fruits  at  the  fixed  price  of  the  afibration, 
without  any  person's  authority :.  secondly,  that 
■0  ootiunaoder,  judge,  nor  officer,  directly  or 
iadirectly,  for  himself  nor  through  any  other 
persons,  shall  be  allowed  to  have  any  concern 
IB  any  traffic,  bargain,  or  commerce  whatso- 
ever:   yoor  petitioner  having  likewise  repre- 
sealtd  to  your  excellency  that  Antonio  Alli- 
nondo,  who  does  the  function  of  mnstastaph 
ia  8t.   Phillip's,  has  bought  grapes;  to  make, 
as  be  really  made  afterwards,  50  casks  of  wine, 
if  which  be  sold  more  than  one  half,  in  preju- 
of  the  ipbabitatits  of  St.  Phillip's,   who 
the  old  wine  by  them ;  and  that  yourpe- 
waoted  to  enjoy  tlie  liberttei  granted  to 
bim  in  the  said  regulations,  offering  to  sell  to 
the  iababttants  and  garrison  of  St.  Pliillip^s, 
13  casibs  of  wine  be  has  by  htm  of  his  own 
fndiice^  at  two  doublers  less  than  the  ordinary 
iffNatioQ  or  fixed  price^  &c.  yesterday,  the 
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12tb  of  August,  your  excellency's  secretary 
told  your  petitioner  verbally,  &c  at  which  your 
petitioner  was  greatly  surprised ;  as  he  is  ready 
to  prove  judicially,  before  any  one  of  bis  ma- 
jesty's judges  of  this  island  that  your  excellency 
may  think  proper  to  appoint,  all  that  he  has 
said  in  his  last  and  this  present  proposal;  in 
which  case,  &c.  being  sure  from  the  justice  be 
has  in  his  favour,  and  from  your  excellency's 
good  administration  to  administer  it,  prays 
your  excellency  will  be  pleased  to  give  his  de- 
cree at  the  foot  of  this  memorial  to  your  peti- 
tioner. He  hopes  thereby  to  be  at  liberty  to 
sell  his  wines  at  two  doublers  less  than  the 
afforation  set  by  the  mustastaph  of  St.  Phil- 
lip's, &c.  and  that  the  mustastaph  has  acted 
unbecoming  the  office  be  exercises  of  musta- 
staph of  St.  Phillip's  ;  which  being  evidently 
f proved,  will  undoubtedly  oblige  jour  excei- 
ency  to  give  the  necessary  orders  for  the  relief 
and  better  advantage  of  the  inhabitants  and 
garrison  of  St.,  Phillip's.  ** 

Serj.  Glj/nn,  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me  la- 
this  cause  by  way  of  reply.  Considering  tho 
length  of  time  that  has  been  spent  already  iu 
this  cause,  T  should  ask  your  pardon  and  in* 
dulgence  for  adding  more  than  1  could  wish  to 
the  time  that  you  have  already  spent,  in  an- 
swer to  those  arguments  that  have  been  used 
in  behalf  of  the  defendant,  and  in  submit- 
ting to  you  sudi  observations  as  occur  to  me. 
For,  gentlemen,  the  cause,  as  I  conceive,  hav- 
ing already  wandered  very  far  from  its  trua 
merits,  and  being  perplexed  with  matters  very 
foreign  to  the  question,  it  is  incumbent  upoa 
me  to  make  such  an  attempt  as  my  poH'ers  will 
enable  me  to  do,  to  recal  }'our  attention  to  tba 
real  and  true  question  in  this  cause. 

The  quQstion,  gentlemen,  is  shortly  stated  ; 
the  discussion  of  it,  hovrever,  requires  soma 
time.— The  question  is  merely  what  satisfac- 
tion and  repardtion  Mr.  Fabrigas,  a  subject  of 
Great  Britain,  as  much  as  any  man  even  born 
in  the  city  of  London,  has  a  right  to  demand 
for  the  treatment  he  has  received,  tie  is  a 
native  of  the  island  of  Minorca,  born  in  tho 
Britannic  dominions  ;  and  his  lordship  vtill  tell 
you  that  every  person  that  is  so  born  is  a  free- 
born  citizen  of  Great  Britain,  intitled  to  all  its 
liberties  and  privileges. 

The  question  therefore  is,  how  a  man  thVis 
circumstanced  is  intitled  to  have  his  case  con- 
sidered by  an  Enirlish  jury,  and  what  satisfac- 
tion you  shall  think  due  to  him  for  such  kind  of 
treatment  as  he  has  undergone ;.  such  tortures 
of  tbe  most  studied,  and  the  most  perplexing* 
and  excrnciating  kind,  Tif  you  take  into  consi- 
deration the  feelings  ot  a  man's  mind,  as  well 
as  his  corporal  sufferings)  as  have  by  the  wan- 
tonness of  power  been  inflicted  upon  him. 

pentlemen,  in  the  discussion  of  this  question, 
I  shall  now  barely  mention  to  you  one  topic . 
upon  which  a  great  deal  of  your  time  has  been 
taken,  and  which  I  mention  merely  for  the  ' 
purpose  of  clearing  the  cause  of  it»  and  dig- 
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missing  it  totally  from  yoor  consideration; 
and  that  is,  what  respects  the  character  of  Mr. 
Mostyn  the  defendant.  You  are  told  of  the 
high  and  respectable  names  of  great  men  that 
have  given  their  attendance  here  to  ooante- 
nance  that  character  which  you  are  told  Mr. 
Mostyn  indisputably  possesses.  My  answer  to 
it  is,  that  if  be  had  brought  the  |>rivv-councily 
if  he  had  come  with  testimonials  in  bis  hands 
from  the  two  houses  of  parliament,  it  would  not 
have  varied  the  coosideration  of  this  cause. 
The  question  here  is  wide  of  all  consideration 
of  character :  vou  must  decide  it  upon  the  facta 
which  appear  oefore  you  in  evidencci  and  from 
them  you  must  judge  of  the  merits  of  this 
cause.  The  motives  of  Mr.  Mostyn's  conduct, 
and  every  circumstance  that  is  material  or  re- 
lative to  that  questiont  vou  are  to  decide  upon ; 
and  beyond  that,  gentlemen,  it  is  neither  my 
desire  nor  my  duty,  it  is  far  from  my  province, 
and  far  from  my  roclination,  to  attempt  throw- 
ing any  kind  of  calumny  or  aspersion.  Let 
^  Mr.  Mostyn,  with  all  my  heart,  it  he  can,  re- 
concile that  conduct  that  has  appeared  before 
yoQ  to  such  a  character,  to  that  verdict  which 
I  am  con6dent  yon  must  pronounce  upon  this 
cause.  Let  Mr.  Mostyn  enjoy  the  esteem  of 
his  great  and  noble  niends;  I  have  no  desire 
to  deprive  him  of  it :  1  have  however  a  zeal  for 
the  justice  of  this  country,  that  goes  something 
bevond  the  mere  line  and  duty  of  an  advocate, 
— i  owe  it  to  humanity,-— I  think  it  is  a  ques* 
tion  of  humanity,  not  depending  upon  the  par- 
ticular laws  of  any  country :  but  it  is  a  ques- 
tion highly  affecting  the  honour  of  the  British 
nation^  and  a  question  that  will  throw  disgrace 
upon  our  laws,  our  constitution,  and  the  hu- 
manity of  our  judicature,  if  this  man  should  be 
sent  liack  into  the  island  of  Minorca  with  his 
wrongs  unredressed,  and  an  aocnmiilation'  of 
ezpenoes  upon  him. 

I  own  therefore,  gentlemen,  upon  these 
grounds  and  these  considerations  1  feel  a 
warmth  and  a  zeal  in  this  cause,  whioh  I  hope 
will  justify  me  for  the  naina  that  I  mean  to 
take,  if  my  strength  will  support  me  in  it,  in 
laying  before  you  what  I  conceive  necessary 
for  your  consideration.  1  have  said,  that  1 
mean -to  deprive  general  Mostyn  of  nothing 
that  is  not  necessary  to  the  reparation  of  the 
wrongs  of  this  much- injured  plaintiff;  that  he 
•hall  enjoy  hia  good  name  and  his  character 
as  far  as  my  duty  will  permit  him  to  enjoy 
them  ;  1  shall  make  no  ooservations  m>on  him 
but  what  arise  from  the  cause  now  before  you. 
1  have  some  reason  to  wish,  and  to  complain 
that  the  like  conduct  has  not  been  observed  on 
the  other  side.  General  Mostyn  is  to  be  graped 
vith  the  countenance  of  great  men;  and  a 
plain  English  jury  is  to  hear  the  titular  testi- 
monies of  the  character  of  a  man  invested  with 
•  high  office,  in  high  power,  and  possessed  of 
great  riches  ;  yet  the  cnaracter  of  a  poor,  un- 
Eappy,  helpless  individual,  an  inhabitant  of  an 
ialand,  part  of  the  territories  belonging  to  the 
larowu  of  Great  Britain  (confident  too  that  he 
liv^  under  the  protection  of  the  constitution  of 
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Great  Britain,)  is  to  be  treated  as  a  subject  of 
ridicule,  because  be  is  not  a  man  of  hig[h  rank, 
though  you  are  told  he  is  a  man  of  character 
and  of  fortune,  such  as  has  intitled  and  recom- 
mended him  to  the  company  of  men  of  rank  ia 
that  island.  Have  we  not  some  reason  to 
complain,  that  such  matters  are  now  introiluced 
to  reoutt  his  just  and  well-founded  expectationa 
to  receive  satisfaction  from  an  E;i|^lish  jonf 
for  the  wrongs  he  haa  already  sustained  P — 19 
it  not  enougu  that  this  man  has  endured  an 
imprisonment  of  six  days,  under  the  most  uo* 
paralleled  hardahips  of  rigour  and  cruelty  that 
can  be  inflicted  upon  a  human  being  P  is  it  not 
enough  that  he  has  endured  a  banishment  froni 
his  native  country  P  but,  to  heap  calumny  and 
obloquy  upon  the  head  of  a  man  that  he  has 
injurea,  shall  he  with  impunity  be  permitted  to 
digress  wide  from  the  facts  in  thb  cause,  to  tell 
you  that  he  is  a  profligate  idle  man  ;  that  wiiji 
a  family  he  neglects  ail  the  duties  of  a  husband 
and  the  master  of  a  family  ;  that  he  is  devoid 
of  moral  character  P  Is  a  poor  helpless  stranger 
in  this  kingdom  thus  to  oe  represented,  after 
having  been  driven  out  of  his  own  by  cruelty 
unparalleled  id  the  British  history?  Nor  can 
any  history  be  produced,  even  of  any  other 
country,  that  did  not  receive  a  most  signal  dis- 
countenance from  the  power  of  that  country. 
A  man  thus  driven  out,  seeking  refuge  from 
the  English  laws,  friendless  in  this  country, 
ignorant  of  its  language,  is  treated  in  this 
manner !  A  gentleman  comes  forth,  and  en^ 
tertains  you  with  the  connexions,  characteri 
and  acquaintance  of  the  powerful  defendant: 
he  then  enters  into  the  private  concerns  and 
private  character  of  the  plaintiff,  and  dwells 
upon  the  ignominy  of  it,  and  endeavours  to 
impress  you  with  a  prepoaaession  that  it  will 
not  be  in  hia  power  to  remove  it.  I  Iruat  this 
conduct  has  not  escaped  you.  Not  a  word  has- 
fallen  from  us  of  tne  character  of  general 
Mostyn ;  1  mean  on  that  head  to  he  silent  for 
ever ;  and  if  I  had  it  in  my  power  to  asperse 
his  character,  unless  it  was  something  relative 
to  the  cause,  that  made  it  my  duty  to  produce 
it  before  you,  I  should  be  very  silent  about  it. 

Having  dismissed,  I  hope,  from  the  cauao 
these  considerations,  let  us  now  recur  to  the 
defence  that  is  set  up  by  general  Mostyn. 
And,  gentlemen,  the  defence  set  up  by  the  ge- 
neral IS,  that  Mr.  Fabrigas  is  a  man  dang:eroos^ 
seditious,  and  turiiulent;  that  he  was  in  the 
act  of  perpetrating  sedition  in  the  garrison  of 
Minorca ;  that  there  was  danger  even  of  the 
loss  of  Minorca  itaelf ;  that  it  affected  the  com- 
mercial interests  of  this  country  ;  and,  as  well« 
wishers  to  this  country  and  the  commerce  of 
it,  you  are  called  upon  to  give  a  verdict  for  the 
defendant,  or  to  reduce  the  consideration  of 
damages  so  as  to  pronounce  something  worse 
for  the  plaintiff,  if  possible,  than  even  a  verdict 
for  the  defendant. — Gentlemen,  their  state  of 
it  is,  that  this  man,  Mr.  Fabrigas,  being  a  fac« 
tioua,  turbulent,  and  unquiet  man,  waai^ursa- 
ing  general  Moatyn  with  an  improper  impor- 
tunity ;  that  lio  was  endeavouring  to  ijproad 
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teditioo,  to  r^e  dlseontents  in  Ibe  garrison  H- 
lelf  tbtf  affipcled  the  very  safety  of  the  $^* 
fenuneBt,  and  the  bland  was  in  danger ;  that 
ie  ottered  a  threat  that  would  ha? e  made  ge- 
leraJ  Mostyn  responsiUe  with  bis  bead,  if  be 
M  not  prevented  such  a  scheme  from  being 
ssiried  into  execution ;  that  be  said,  if  bis  pe- 
tition was  again  rejected,  that  he  wonkl  come 
at  the  bead  of  150  men,  a  menace  represented 
SB  if  it  imported  a  threat  that  be  would  come 
St  the  bead  of  an  armed  force :  such  was  the 
esBstroction  bis  connsel  put  npon  it,  that  be 
woald  appear  in  such  a  way,  as  to  make  it  ne- 
cessary for  the  general  to  comply  with  bis  de  < 
msnds ;  that  there  was  an  end  of  all  govern* 
meat  and  all  order  in  the  island  of  Minorca, 
and  a  ?aloabie  part  of  the  British  dominions 
ky  then  at  the  mercrv^  of  our  enemies.    Gen- 
tlemen, this  is  a  wefi-drawn  picture,  and  was 
▼«y  powerfully  urged  to  yon.    It  was  soroe- 
ftking  orer-painted,  as  I  conceive   yon   will 
jndge.    And  the  necessity  of  doing  it  is  an  ob- 
servation that  vrill  not  escape  yon ;   for  less 
than  tthj  I  do  conceive  (I  rest  myself  satisfied 
■I  the  general  humanity  that  prevails  in  the 
breasts  of  Engtiabmen,  and  inhabitants  of  the 
aty  of  London)  less  than  this  could  never  have 
served  as  any  colourable  justification  for  such 
condact   as    has  been  proved   upon  general 
MosiTtt:  this  therefore  was  necessary  to  be 
ittfed  to  yon,  that  it  was  extorted,  (contrary 
t»  the  feelings  of  bnmanily  which  are  said  to 
sway  and  influence  that  gentleman  in  all  bis 
condnct)  that  this  was  extorted  firom  necessity ; 
that  there  was  no  time  for  consideration  t  that 
it  was  an  emergency  he  was  required  to  decide 
sn ;  it  superseded  therefore  all  forms ;  it  was 
abaolately  necessary,  for  bis  government  would 
net  have  existed  if  be  bad  b^n  at  all  induced 
ts  posApone  it ;  and  that  possession  of  which 
be  was  the  g^oardian,  and  for  which  he  is  said 
ts  be  responsible  with  his  bead,  was  in  danger 
sf  being  lor  ever  lost  to  Great  Britain.    1  can 
coneeive  a  case  like  that,  adding  more  circum- 
unices  Chan  even  the  ingenuity  of  the  counsel 
fannshed,  which  would  not  justify,  though  it 
might  extenoate  bideed,  the  conduct  ot^  the 
eonmander.    But  was  there  any  thing  like  it 
in  this  casef  This,  I  submit  to  you,  gentle- 
waeoy  is  a  case  that  the  counsel  thonght  neces- 
mrj  to  open ;  and  less  than  this  furnishes  no 
RcieBee  orcolonr  of  justification  for  general 
mmiju.     Gentlemen,  when  this  cause  was 
opened  to  yoo,  and  wben  the  general's  de- 
fiSMe  was  stated  la  you,  that  the  genera!  was 
sUiged  to  act  in  an  emer^ncy ;  bound  by  the 
most  re1i|gioiis  of  sil  duties,  to  look  with  cfr* 
cnmspectjon  to  the  care  of  the  garrison  in  in- 
tfsat  dnnger,  it  was  necessary  to  act  as  be  did ; 
it  was  an  act  tbereibre  not  of  inclination  nor  of 
dAcrationy  it  was  an  act  of  absolute  cogent 
incsistible  necessity,  and  which  be  had  been 
wqusMbMs  if  he  had  either  omitted  or  de- 
ftrred  for  a  day.    That  is  the  nature,  and  that 
is  tbeeofmnr  of  the  general's  jn^tificaiSon :  but 
dU  the  general  know  bow  different  the  ca^e 
ihtt  wDulii  appear  open  efidieiice  wouM  be 
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from  thai  which  he  bad  instracted  his  counsel 
to  represent  to  yont  It  was  necessary  that 
the  defence  should  be  guarded ;  and  then  there 
is  a  prefatory  defence  made,  which'  in  my  opi- 
nion very  much  deserves  your  consideration. 
General  Mostyn,  with  the  prudence  that  from 
this  boor  I  shall  think  makes  part  of  his  cha- 
racter, chose  to  decline  the  jurisdiction  of  an 
English  jury.  1  don't  wonder  that  he  did ; 
and  I  am  not  amaxed  that  you  are  told  that 
this  is  a  matter  extraneous  to  the  jurisdiction 
of  the  courts  of  judicature  in  this  country  $ 
that  you,  as  a  jury,  are  incompetent  for  its  de- 
cision :  it  is  ot  all  cases  in  the  world  that  case 
which,  as  a  defendant,  general  Mostyn  nmst 
be  inclined  to  wish  might  never  appear  before 
an  English  j  ury .  It  is  a  tribunal  tbst  be  must 
dread;  it  is  a  tribunal  that  he  must  shrink 
from  ;  i^nd  be  acts  upon  the  soundest  motives 
of  policy  and  prudence  when  he  endeavours  to 
evade  it, — If  that  should  prove  insufficient  to 
him,  the  next  resort  is  in  the  general  law  and 
doctrine  respecting  the  power  of  the  (governor 
In  the  island  of  Minorca;  and  you  are  re- 
peatedly cautioned  not  to  consider  yourselves 
as  administering  justice  by  the  lawa  of  Eng- 
land. You  are  told,  that  you  are  deciding  a 
Jnestion  of  the  laws  of  another  country,  far 
ifferent  indeed  and  materially  opposite  to 
those  of  the  laws  of  England :  you  are  called 
upon  therefore  to  judge  this  cause  by  another 
Tule,  and  by  another  standard,  tlian  that  which 
you  are  in  the  habit  of.  Considering  and  try* 
ing  causes  by  something  more  than  this  must 
be  desired  of  you,  before  the  ends  of  the  de- 
fendant can  be  completely  answered.  You 
are  desired  to  divest  yourselves  too  of  the  feel- 
ings of  humanity ;  and  they  are  endeavoured 
to  be  suppressed  by  representing  to  you  circum- 
stances of  horror  and  danger  to  the  general 
trade  of  this  country,  in  case  you  should  suffer 
even  principles  of  law,  of  justice  and  humanity, 
to  prevail  m  this  cause.  Gentlemen,  it  was 
stated  to  you,  that  in  this  island  of  M'inorca 
there  is  no  law  whatsoever;  that  the  form  of 
government  is  despotism ;  that  what  may  be 
called  the  law,  is  the  will  and  pleasufe  of  the 
peraon  that  governs;  that  the  king  is  al>so- 
lutely  despotic ;  that  he  may  change  and  alter 
the  laws  of  this  island  as  Ire  pleases ;  and  not 
only  he  himself  can  do  it,  but  that  he  has  de- 
rogated that  power  to  his  substitute;  that  he  is 
sent  over  to  govern,  not  by  any  fixed  invariable 
plan  of  laws,  but  such  as  he  thinks  proper  to 
make,  such  as  be  thinks  proper  to  prescribe  to 
the  inhabitants,  at  any  time  that  in  his  wis- 
dom it  shall  appear  just  and  expedient  that  i^ 
should  be  so.  This  is  the  state  of  an  English 
government,  and  this  is  the  construction  put 
upon  an  En^^lish  patent  that  passes  the  great 
seal  of  Great  Britain .  1  will  be  bold  to  say ,  that' 
if  that  construction  is  ever  attempted  to  be  put,  it' 
must  be  put  repugnant  to  the  words  of  thai  pa- 
tent. I  will  be  bold  to  say,  that  if  a  patent' 
passes  the  great  seal  containing  such  words^ 
there  is  not  so  feeble  a  judicature  in  this  king- 
dom that  would  not  dare  to  pronouass  it  void. 
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tod  every  act  done  under  it  iU^^l.  Aud  I  will 
TeDtare  to  say  too,  it  is  impossible  that  the 
great  doiao  that  should  dare  to  put  the  great  seal, 
aud  prostitute  public  authority  to  a  patent  of 
that  kind,  but  be  naust  answer  to  public  justice 
with  his  head. — And  yet  this  has  been  con- 
tended to  be  the  true  genuine  construction  of  an 
JBnglinh  patent,  the  authority  under  which  this 
name  treneral  Mostyn,  thisgovernor  of  the  island 
of  Minorca,  has  presumed  to  act.  Gentlemen, 
having  stated  how  repugnant  it  is  to  every  idea 
and  principle  of  law  and  justice,  it  gives  me 
concern  to  hear  in  what  habits,  possessed  with 
what  ideas,  men  return  from  the  island  of 
Minorca.  It  has  been  contended  to  be  right, 
because  it  has  been  done  before.  If  it  has  been 
done  before,  I  say  it  is  alarming,  and  it  is  time 
to  put  an  end  to  it.  You  have  had  gentlemen 
with  military  commissions  appearing  here  in  red 
coats,  to  give  yon  legislative  constructions  ;  to 
tell  you,  as  lawyers,  what  is  the  law  of  the 
island  of  Minorca.  You  have  had  a  gentleman 
who  served  as  a  secretary  to  governor  Mostyn, 
who  comes  home  and  tells  you,  that  the  go- 
vernor with  respect  to  the  administration  of 
laws  that  regard  only  questions  of  civil  pro- 
perty, is  limited  by  the  laws  of  the  country  ; 
but  with  regard  to  criminal  jurisdiction,  his 
power  is  uncircumscrihed,  and  totally  unli- 
mited ;  that  by  his  proclamation  he  can  change 
)aws  whenever  he  pleases,  and  the  law  of  to- 
night IS  not  the  law  of  to-morrow,  if  that  man 
thinks  proper  to  issue  bis  proclamation  to  re- 
peal it ;  tnat  the  courts  of  justice  are  under  a 
ty  e  to  respect  these  proclamations  as  laws ;  that 
the  individuals  of  the  island  are  all  to  be  bouud 
by  it,  and  if  these  laws  are  issued  hut  an  hour 
before,  they  are  as  binding  as  if  of  long  standing 
in  the  island. 

These  are  the  ideas  of  law  that  tlTese  gentle- 
men bring  from  the  island  of  Minorca,  under 
the  government  either  of  this  general  Mostyn, 
at  his  lieutenant-general ;  and  upon  the  autho- 
rity of  these  gentlemen  that  have  furnished 
themselves  with  such  ideas  of  law  and  justice, 
you  are  at  once  to  be  prevailed  upon  to  deter- 
mine that  the  laws,  liberties,  and  privileges  of 
this  kingdom  in  no  respect  extend  there.  It  is 
something  shocking  to  English  ears;  a  des- 
potic, an  arbitrary,  an  unlimited  power !  (for 
even  the  words  have  not  been  spared)  and 
yon  are  here,  as  an  English  jury,  to  pro- 
nounce that  tlie  king  of  Great  Britain,  and 
persons  acting  under  him,  are  to  exercise 
this  unlimited  power  within  a  part  under  the 
jurisdiction  of  the  judges  of  England.  If  this 
is  offered  in  extenuation  of  ihe  conduct  of  ge- 
neral Mostyn,  added  to  the  strong  irresistilile 
calls  of  justice  and  humanity  that  must  press 
\our  minds  more  than  words  can,  there  must 
Be  added  to  it  the  most  powerful  political  consi- 
deratious ;  fur  you  have  been  told  in  the  c^^urse 
of  this  argument,  that  the  island  ol  Minorca  is 
an  insecure  possession  to  the  crown  of  Great 
Britain ;  that  its  inhabitants  are  in  a  great 
measure  disaffected.  If  they  are,  has  not  the 
cause  of  the  disaffection  been  very  explicitly 


set  forth  to  you?  Is  not  the  cure  as  e?id^t  F 
Correct  these  ffentlemen,  who  think  that  their 
hands  are  not  bound  by  law  and  justice,  that  go 
over  to  exercise  power  over  these  helpless 
men.  Teach  the  poor  Minorquins  that  the 
English  law  will  protect  them  ;  that  their 
governors  are  bound  by  law  and  justice  to 
teach  them  the  blessings  of  an  English  govern- 
ment ;  •you'll  remove  disaffection ;  you'll 
get  a  stronger  guard  than  all  the  caution  and 
wisdom  of  governor  Mostyn,  his  becretary  and 
friends,  powerful  and  titled  as  they  are,  and 
this  fatal  system  of  military  despotism ;  yoa 
will  have  the  island  to  serve  you,  you  will  have 
the  affections  of  the  iohabitanls  to  assist  yoa, 
you  may  command  them  whenever  you  will. 
Vet,  gentlemen,  it  has  been  dwelt  upon  as  a 
topic,  that  this  island  is  disaffected ;  that  their 
inclinations  are  against  the  English  govern* 
ment  And  who  can  wonder  at  it,  if  what  Mr. 
Blakeney  says  he  is  clear  in  his  recollection  of? 
I  hope  he  is  not ;  I  dcm't  mean  to  derogate  from 
his  veracity  ; — that  a  power  like  ibis  has  been 
used  of  arbitrarily  sending  a  man,  a  native,  aa 
inhabitant,  from  the  island,  his  friends  living 
there,  his  possession  there,  for  no  offence  com- 
mitted, but  at  the  absolute  will  and  pleasure  of 
the  governor.  You  have  heard  a  great  deal  of 
Turkey,  you  have  heard  something  of  the  lawn 
of  Japan,  you  have  heard  of  other  despotie 
powers,  whose  names  I  trust  are  sufficiently 
odious  in  the  ears  of  all  Eugiish  hirers ;  and 
yet  you  are  told  that  the  governor  of  this  island 
IS  equally  despotic  with  any  of  these  powers^ 
that  he  has  no  limits  but  his  will,  no  bound* 
but  his  pleasure,  no  law  but  his  inclinatione  ; 
that  the  lives  and  persons,  if  not  the  properties, 
of  all  the  inhabitants  of  this  islanii  lie  prostrate 
before  him,  and  they  must  depend  upou  bis 
natural  good  inclination  and  humanity  in  what 
degree  they  are  permitted  to  enjoy  them. 

This  is  the  state  nf  this  island  ;  and  i  will  be 
bold  to  say^it  would  be  speaking  injuriously  of 
the  government  of  Japan, — it  would  be  speak- 
ing injuriously  ofthe  government  of  Turkey,— 
it  would  be  speaking  injuriously  ofthe  emperor 
of  Morc»cco's  government,  to  describe  that  as 
the  general  state  of  these  subjects  ;  it  never 
was  in  the  idea  of  even  despotism  itself  till  this 
f  ery  hour :  it  is  violence  and  outrage,  it  is  the 
law  of  robbery  ;  it  never  obtained  in  any  place 
where  the  idea  and  form  of  a  civil  governmaat 
ever  was  allowed  ;  because,  if  the  legislatiTe 
power  and  the  executive  meet  in  one  person, 
that  distinguishes  a  despotic  government  from 
the  happy  state  that  we  enjoy  in  this  kingdom* 
Our  king  can't  prescribe  us  laws,  but  he  must 
administer  us  justice  by  those  laws  that  our  re- 
presentatives make  for  us.  That  is  the  steie 
of  this  country,  happily  distinguished  from  the 
state  of  despotic  countries.  But  in'  no  despotic 
country  whatever  did  this  idea  ever  obtain,  tbet 
the  prince,  the  despotic  sovereign,  call  him  by 
what  name  you  will,  was  to  administer  justice 
by  his  incident  pleasure,  will  and  power.  If 
he  made  laws,  he  made  them,  proclaimed  and 
divulged  them,  and  the  subjects  were  governed 
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kj  theaii  and  tbeir  kings  were  raled  by  thow  1 

km.  Bot  here  this  geDileman,  Mr.  Blakeoey, 

gOM  vxie  beyoBfl  bis  coansel,  (his  oouosel 

vmU  Dot  state  any  thing  like  this)  but  ao 

ttdnig  to  this  gentlenkan,  the  inhabitants  of 

tfcii  iibiod,  without  the  least  imputatioo  of  de- 

finqoeDcy,  withoat  any  jnode  or  form  of  trial, 

were  fsateaoed,  instantly  transported,  and  re- 

■oved  from  their  friends  and  relations  for  erer, 

wkm  it  is  the  good  will  and  pleasure  of  the 

prtrnor  ever  to  pemait  them  to  return.    I  say, 

Sii  the  most  shameful  anecdote  that  ever  was 

ftosd  of  any  go?ernment  whatever;    and  a 

kihsw  of  Eg^pt  would  merit  the  bow-striog 

Ar  behanng  in  pn  illegal  and  so  indecent  a 

moasr.     The    form,   the   appearance,   the 

SMiblsyee  of  justice,  are  all  of  importance  to 

be  dUKneAy  and  which  the  policy  even  of  the 

kvlcH  prescribe  \  yet  ba^e  our  ears  been  tor- 

tnnd,  uid  our  patience  and  time  been  spent 

nith  doctrines  of  this  sort,  by  gpentlemen  who 

biTeajoyed  trusts  in  that  island,  and  which 

hire  ooDftantly  been  ezerciaed  by  them.    This 

ji  wliil  general  Afostyn  has  set  up  in  his  de« 

ftoee. 

Hit  majesty,  it  is  said,  makes  laws  whenerer 
k  plesses ;  it  is  in  his  sole  will  and  power  to 
isipose  what  Uws  he  pleases  upon  a  conquered 
CMolry.  It  is  more  than  ever  I  heard.  The 
yrarogative  goes  further  than  any  book,  that 
crerl  reidf  can  justify  me  in  allowing ;  be- 
ciOK,  ss  1  hare  understood  it,  if  true,  the 
itrongeot  authorities  support  these  preroga- 
tives.  Oae  Christian  prince  conquers  a  Ghris- 
tiin  kiDgdom,  that  is  governed  by  its  own  laws, 
volcn  it  is  the  will  of  the  conqueror  to  abro- 
gite  diose  kws.  The  conquest  of  the  island 
of  Minorca  was  not  made  by  queen  Anne  per- 
MoaOy,  but  it  was  made  by  the  subjects  of 
Gnat  Britain,  and  bek)n|fs  to  the  supreme  state 
of  Great  Britain.  But  if  you  give  the  power 
to  the  lovereign  to  make  those  laws,  allow 
Ibem  to  be  rightly  exercised.  Can  you  sup- 
yoie  that  it  belongs  to  the  governor  appointed, 
asd  tbit  they  are  sent  out  of  this  island  not  to 
bo  governed  by  any  laws,  any  instruetiens  that 
IbejshiH  receive,  but  to  govern  and  administer 
}>ifioe  arbitrarily  and  incontrolably,  accord- 
ing to  their  own  will  and  pleasure f  For  in 
<inier  to  furnish  the  defendant  with  any  oolour- 
•Ue  defence  whatever,  he  is  to  be  justified  by 
pncedents,  which  you  roust  condemn  as  pre- 
Mdonti  of  robbery  and  borglary,  equal  in  point 
tf  violeooe  to  either  of  those  termft ;  or  yon 
nuit  allow  of  such  a  power  which  has  hitherto 
been  held  not  only  incompatible  with  the  law, 
Ibe  ipirit,  the  ffenius,  and  the  constitution  of 
Gfeit  Britain,  but  with  the  idea  of  any  law 
*bsiever  that  ever  obtained  in  any  state  or 
^nnste:  both  these  vou  must  subscnbe  to  be* 
are  yon  can  comply  with  the  request  that  is 
X'^de  yoo,  and  pronounce  a  verdict  for  gen.  Mos- 
lyii*— The  gentlemen  then  having  taken  this 
jydsnd  extensive  line  of  defence,  which  they 
^^Qght  would  contain  and  embrace  any  de- 
*^  that  they  thought  proper  to  ofier  to  you, 
^7  not  proceed  with  tkeir  defence.    And, 


gehtlemen,  yoo  are  tqld,  that  as  it'  wu  the  aa« 
Uiority,  so  it  was  the  duty  of  the  general  to 
proceed  as  he  did  $  that  he  could  have  no  per* 
sonal  malevoleooe  to  a  man  so  rennote  from  his 
situation,  so  unlikely  to  fall  in  with  his  conneo* 
tions ;  that  the  man  was  mutinous  in  the  whole 
of  his  conduct ;  and  that  at  last  he  committed 
that  dan^^erous  act  of  ^  mutiny  that  made  it  an 
indispensible  act  of  justice  in  the  ffovemor  to 
commit  him,  and  to  send  him  out  of  the  island; 
that  if  he  had  not  done  it,  and  a  consequence 
had  happened  fatal  to  the  island,  the  governor 
would  have  been  responsible  for  it.  Why, 
gentlemen,  the  state  of  it  so  much  exceeded 
the  facts,  it  certainly  was  expected  by  the 
learned  counsel  who  offered  it  to  yon  that  he 
should  prove  something  less,  and  Uierefoie 
something  that  required  bold  and  strong  posi- 
tions to  support  it ;  because,  if  he  could  have 
proved  this,  though  I  should  conceive  it  would 
byno  means  have  mtitied  the  general  to  a  verdict, 
yet  such  considerations, — an  act  of  absolute 
necessity,  the  alternative  Of  seeing  such  a  trust 
as  the  island  of  Minorca  lost  through  his  te- 
missness,  or  the  removing  of  thb  man  oat  of 
tlie  island — I  should  have  conceived  might 
very  well  have  furnished  an  excuse  for  him  in 
his  conduct:  1  am  sure  it  would  have  taken  off 
from  any  edge,  any  warmth,  or  keenness  in 
which  an  action  would  have  been  supported 
that  would  have  been  brought  against  him. 
But,  hirge  as  the  ground  was  laid,  it  was  to 
take  in  certainly  another  case  than  this.  No« 
thing,  as  I  oonceive,  and  as  I  submit  to  you,  of 
this  kind  has  been  proved.  Petitions,  letters, 
messages  have  been  given  in  evidence  before 
you,  and  commenls  are  made  upon  the  very 
petitions  themselves,  as  carrying  with  them 
strong  proois  of  a  mutinous  inclination ;  and  at 
last  there  is  a  broad  fact  asserted,  tiiat  there 
was  a  downright  threat  of  appearing  in  arms 
at  the  head  of  .150  men. 

Now,  gentlemen,  give  your  attention  to  tbesn 
letters,  to  these  petitions  that  have  been  read* 
They  are  expressed,  as  I  oonceive,  in  decent 
and  in  respectful  terms ;  and  if  it  is  an  act  of 
mutiny,  I  do  conceive  that  it  is  impossible  ibr 
any  one  roan -to  complain  that  he  has  received 
wrong  from  another,  eitlier  by  word  or  letter, 
but  he  must  be  condemned  as  a  mutineer  in  the 
island  of  Minorca ;  and  the  public  faith,  the 
national  faith  that  is  pledged  tor  the  protection 
and  enjoyment  of  their  property,  is  reduced  to 
that  state — *  You  shall  enjoy  it,  but  if  another 
presumes  to  wrong  you,  you  must  not  dare, 
upon  the  pain  of  trausportatioii  and  long  im« 
prisoDooent,  to  utter  a  word  of  complaint;  for 
It  is  judged  dangerous,  it  is  not  consistent  with 
the  wistloro  of  ifovernroent  to  permit  it,  and 
we  are  called  upon  to  punish  you  roost  severe- 
ly.' — Gentlemen,  the  transaction  appears  to  be 
this :  that  an  officer  in  the  island  of  Minorca, 
called  a  mustastaph,  was  the  man  from  whom 
the  islanders  were  to  receive  what  they  call  the 
afforation  or  the  assise  price:  this  was  the 
conception  of  Mr.  Fabrigas  the  petitioner. 
Another  notion  prevailed,  that  the  order  of 
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ffmif0B  fipsoi  tbc  ctffWBf  whioli  li  cod^ 
frilh  Omr  ctfiCiibtioo  and  the  rigfbts 
'  10  ^kem^migbi  to  be  obtenred ;  bj 
ahty  wen  at  libctty  to  adl  llieir 
a  certaia  srica  iiad  by  a  public 
aaea  mmaed^  wmch  »  called  the 
Bat  tbe  moalaataph  of  the  lalaBd 
to  aay  that  tbe  order  of  council 
by  aaother  order,  whicb  com- 
the  aedfe  penon  in  the  ^Ternroent, 
aai  the  pviocipal  at  the  time,  must  ne- 
that  order  of  aooocil ;  and 
moa  that  goremor  Johnston's 
of  the  iaexpedience  and  impro- 
prirty 'of  the  former,  most  take  place ;  and 
[  Mr.  Fabffigaa  was  wrong  in  bis  concep- 
I  af  what  ahoaM  be  understood  to  be  the  law 
Upon  his  presenting  his  oom- 


Sit  la  Mr.  Mostyn,  be  recei? ed  for  answer, 
Mr.  Mostyn  would  immediately  call  upon 
Iha  aaastsitiph  for  his  answer.    Tbe  answer  is 
wifca;  and  n  eoasequence  of  it  Mr.  Fabrigas 
m  %M  that  bit  petition  was  groundless,  for  that 
Iha  aaastastaph  had  most  perfectly  satisfied  the 
ffavaraor.    Mr.  Fabrigas  then  desires  to  see, 
lir  oonfident  as   he  was  that   he  was  well 
wroaaded  in  his  complaint,  yet  he  desires  to  see 
Iha  reasons  that  the  mustastaph  has  assigned. 
The  a^t  of  these  reasons  is  denied  him.    In 
aoasequenoe  of  that,  he  presents  another  peti- 
tion; which  is,  1  think,  reforred  to  some  of  the 
law  officers  of  the  island  for  their  considera- 
tiaa.    They  run  it  orier,  and  they  report  them- 
•elfes  satisiled ;  and  they  insert  the  answer  of 
the  mustastaph,  which  answer  the  plaintiff  Mr. 
Fabrigas  is  rery  desirous  of  seeing  and  answer- 
ing.   Tbe  business  then  proceeds,  as  it  is  said, 
ia  reneated  petitions;  Mr.  Fabrigas oonoetring 
thattae  pfovemor  is  misled,  not  that  he  wilfully 
dhsaies  him  justice,  but  is  misled  through  the 
laAuenee  and  misrepresentation  of  this  musta- 
staph ;  and  that  produces  at  last  a  conrention 
of  aoma  of  the  island,  in  order  to  take  their 
•aaae  of  the  matter.    Here  it  is  not  dear  what 
ana  the  sense  of  tbe  majority ;  but  here  the 
aauftastaph  had  weight  and  interest  enough  to  } 
gat  that  represented  ny  the  nM^ority,  which  he 
wished  to  hare  reoeired.  This  beiiig  on  a  8nn- 
4nj^  whan  many  of  the  inhabitants  were  in  the 
aaaatry  following  their  dirersions,  and  Mr. 
V^Mgas  thinking  that  the  sense  of  the  people 
hiid  not  been  nroperly  taken,  comes  again  to 
Iha  fofamor  with  another  petitioo,  not  censnr- 
l^(  3m  goremor,  not  upbraiding  the  goremor, 
iNlMaiating  the  least  disappmmition  of  the  go- 
tmaar^  conduct,  or  jeatouty  of  his  indmation, 
aaMftkad  in  terms  of  tbe  utmost  daeeno  j.    The 
aamtaninrn  of  it  was  an  answer,  which  pro- 
djasadnom  Mr.  Fabrigas  that  rery  answer  upon 
wMsh  the  defonoe  of  Mr.  MosQrn  has  been  in 
aa  giaai  a  measure  built ;  to  which  the  gentle* 
aaM  have  applied  that  eridence  which  was  pro* 
Ansedl  if  m.  Wright,  Mr.  Moitjn's  secretary. 
Mk  Wnght  says,  that  first  of  all  the  conrer- 
waa  interpreted  by  a  priest,  and  then  by 
interpreter;  but  he  does  not  know  who 
lid  taose  ezprassioni  which  fell  fi!un 


Mr.  Fabrigas,  which  be  apprehended  to  be  of 
a  dangerous  kind,  and  therefore  discouraged, 
and  advised  him  never  to  repeat  again,  lie 
does  not  know,  he  says,  whether  the  expres- 
sion was  to  this  purpose,  that  he  would  coma 
again  if  permitted,  and  that  there  should  b^ 
another  petition  backed 'with  150  men,  or 
that  he  would  come  with  150  men  to  back  hb 
petition.  1  am  sorry  for  it.  But  here  I  can't 
forbear  a  comment ;  it  would  be  betraying  mr 
cause  and.  ray  own  judgment  if  I  did.  This 
gentleman  is  very  sure  that  one  or  the  other  of 
these  were  the  expressions.  He  professed  ta 
refresh  bis  memory  by  a  paper  be  bad  written 
down  within  an  hour  and  a  half  of  the  trans* 
action ;  and  he  thought  proper  to  add,  that  it 
gave  him  an  alarm,  as  if  something  dangeroaa 
might  follow. 

Now,  gentlemen,  what  are  the  words  which 
he  has  written,  from  which  he  said  he  mada 
his  communication  to  the  governor,  and  whidi 
certainly  contains  the  truth,  as  be  recently 
wrote  it  down  P  Why,  that  Mr.  Fabrigas  said 
he  would  come  next  day  with  a  petition  of  th« 
people  concerned  in  grapes  and  wines,  which 
they  would  sign  and  come  with  to  the  namber 
of  150!  These  are  the  words  wrote  down  bw 
Mr.  Wright  himself.  Why,  gentlemen,  I 
submit  it  to  you,  whether  in  common  sense  and 
plain  honest  interpretation  there  can  be  any 
miatake  about  these  words. 

You  hear,  gentlemen,  this  was  a  contest  be» 

tween  the  mustastaph  and  Nr.  Fabrigas.    Th* 

goreraor  is  appealed  to  as  a  judge  expected  %m 

be,  and  who  ought  to  be,  impartial  between 

them :  he  was  appealed  to  with  decency  an 

one  side,  but  leaned  rather  with  friendship  on 

the  other ;  for  the  interest  of  the  governor  ia 

not  unconnected  with  the  emoluments  of  the 

mustaataph.    On  'One  aide  it  is  insisted  that 

this  was  not  the  sense  of  the  majority  of  the 

inhabitants ;  on  tlie  other  side,  notwithstanding 

what  had  anpeared  from  the  advantage  takaa 

upon  a  Sunday,  when  many  could  not  appear^ 

yet  still  that  the  real  sense  of  tbe  oiMonty  ai 

the  inhabitants  wis  on  the  side  of  FshrTgaa. 

Oentlemea,  is  not  that  the  most  natural  key  ? 

does  not  that  furnish  the  most  obvious  inler- 

pretatfon  to  tbiaP  He  would  come  with  150| 

m  answer  to  what  be  had  been  told ;  for  hin 

petition  had  been  rejected  upon  tbe  ground 

that  it  was  not  consonant  to  the  wishes  of  iha 

inhabitants,  for  they  had  been  summoned,  had 

dedared  and  signed  ag^ainst  it.    Ha  answara, 

that  1  wilt  coma  the  next  day  with  a  petitioii 

signed  by  150  men.    And  who  are  these  mad 

to  be  P  Why,  he  says,  persons  ooncemad  ia 

grapes  and  wine.    Can  you  conceivetthen  thai 

be  threatened  to  bring  an  armed  force,  that  hn 

tinaalened  danger  to  the  garrison  P  Was  it  not 

a  natural  answer  in  that  dispute  that  then  aal»> 

sisted  bkween  him  and  tbe  mustastaph  P  la  i1 

not  cleariy  exntoined  by  the  words,  **  the  par ' 

sons  concerned  in  grapes  and  wines,**  that  Ih 

meant  tbe  mistime  should  be  rectified  the  nexl 

day,  and  that  it  might  appear  from  tbe  namhai 

attending  that  petilioni  apoa  which  aide  llM 
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M^QiitjaT  the  idandera  wcfef  There  wat  no 

■an,  tkadid  not  desire  to  mbtake  it,  that  oonld 

hare  nwlaJLeD  it:  that  b  imposHble.    This  I 

vifl  be  koJd  to  saj,  that  do  man  thtt  wr»te  tliia 

■Merwoohk  have  given  the  evideooe  that  Mr. 

Wrj^t  baa  given,  and  say  he  ww  in  doubt 

idjrialbe  reeoUecUon  of  the  particular  words 

Ibtirare  osed,  whether  he  would  come  with  a 

letitliHi  backed  with  150  men,  or  that  he  would 

mut  with  150  men  to  back  his  petition.    1  am 

penoHled  that  do  man  who  had  wrote  this,  and 

vUcb  be  tells  you  is  the  truth,  could  ever  eu- 

tertaia  that  kind  of  doubt  that  Mr.  Wright  sug- 

gated  to  you.     I  am  as  eoofident  that  no  man 

snld  have  mJaAaken  this,  that  had  not  some 

iBpaiea  to  answer  by  aflfecting  to  mistake  it 

Bst  what  was  Mr.  Wright's,  what  wasthe  go« 

fwaor's  Gondoct    opon   this  occasion?    Did 

srtber  of  tbcni  enquire  after  tbeae  150  men  ? 

If  this  was  a  matter  that  would  give  such  an 

alann  ts  a  governor  of  a  garrison,  was  it  pro- 

aCT  Is  aG%aiesee  in  the  removal  of  one  only  ? 

Was  there  sny  eDouiry  made  after  the  otbera  f 

If  it  fitroek  Mr.  Wright  as  dangeroua,  would 

it  nst  have  occurred  to  him,  to  stop  Mr.  Fab- 

ligasapsa  the  instant?  Would  he  not  havede- 

■aadsd  the  names  of  these  150  men  ?  But 

Mr.  HoetyD  at  mce  abandons  all  his  character, 

ivtbe  purpoae  of  the.  cause;  he  is  now  no 

hner  that  laithful  officer,  that  good  and  trasty 

■Uicr,  that  diligent  and  circumspect  ffotemor, 

te  yott  were  before  told  he  was.    Is  it  not 

iapsseible  hot  it  should  have  occurred  to  both, 

thtt  the  proper  conduct  was,  if  this  was  a  just 

iaierpnslatioo  of  the  words  that  were  uttered,  to 

Cihe  that  man  up  f  not  to  stop  there,  but  to 

hare  interrogated  him,  to  discover  his  abettors 

md  seeomplices,  to  pursue  the  enquiry,  and 

pnserve  the  safety  of  the  garrison,  which  they 

cneeived  to  be  so  much  in  dsnger?  It  is  most 

char  froea  all  the  circumstances,  that  neither 

sf  them  apprehended  any  danger  whatsoever 

H  the  ganison  ;  they  slept  in  quiet  as  before. 

There  nmist  he  some  other  reason  for  their  pro- 

eeedsag  ia  the  manner  they  have  done  against 

Mv.  Vahrigas,  besides  that  which  arises  from 

the  aceesBty  and  emergency  which  was  re- 

to  you,  of  the  interposition  that  the 

sas  caUed  upon  by  mdispensible  duty 

Is  mmke,  for  the  sake  of  preserving  the  gar- 

lima  Irofn  being  thrown  into  confusion,  from 

Wmg  iato  the  enemy's  hands.    There  must 

W,  I  say,  some  other  reason  for  actioflr  in  this 

■■Slier  against  Mr.  Fabrim.    Mr.  Fabrigas 

assapected,  aa  they  would  have  it,  of  a  dan- 

psona  design;  that  a  dangerous  design  was 

iifcot;  yet  he  is  the  only  man  that  for  six 

^renaaina  in  the  island  in  close  imprison* 

tat,  auid  there  is  not  any  inquiry  made  after 

^  persons  presumed  to  be  concerned  with 

ha  m  the  business.     If  the  governor  had  coo- 

ftived  that  impression,  and  wished  to  beset 

%te  io  his  opinion,  the  sppearance  of  the  pe- 

«aa  the  next  dav   would  have  answereo  it. 

Wbcn  four  poor  Minorqoin^  (which  for  some 

hr|iosu   or  other  are  described  to  be  of  the 

wntl  daaa  of  aaeii,  and  which  you   will 
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tharelhra  prtsuma  to  be  the  msst  inoilensive) 
when  these  four  men  alone  came  with  the  pe* 
titioB,  did  governor  Mostyn  then  continue  ni 
the  opinkm  that  this  man  was  the  framcr  and 
contriver  of  dangerous  designs,  to  be  becked 
and  supported  b^  multitudes?  Must  not  ha 
change  his  opinion  then  ?  Did  the  imprison* 
ment  end  thenP  Were  the  sufferings  of  this 
man  then  put  an  end  to? — No,  gentlemen; 
the  man  continues  in  prison  for  six  days,  and 
is  aflerwards  by  an  order  extrajudicial,  by  an 
order  of  this  governor  Mostyn,  sent  into  exile  ; 
which  if  it  is  law,  any  thing  he  thinks  piopav 
to  do  will  be  law^  and  I  most  then  agree  with 
Mr.  Wright's  juridical  opinion,  that  the  power 
of  the  governor  can  have  no  bounds  in  cnminal 
matters.  If  he  cso  justify  this,  be  might  aa 
well  justify  capital  punishments ;  and  if  be  had 
thought  proper  to  have  ordered  him  to  imme- 
diate eocecntion,  he  would  have  done  an  act  full 
as  justifiable,  io  m^  opinion  something  mota 
agreeable  to  humanity;  for  he  sends  this  man 
to  rot  in  a  dungeon,  the  place  ordained  for  the 
vilest  and  most'  desperate  malefactors,  for  ca- 
pital offenders  only,  whether  under  ground  or 
not  is  immsteriaf,  but  it  was  gk>omy,  damp, 
and  uncomfortable  ;  it  has  all  the  horrors  of 
a  dungeon  belonging  to  it ;  and  there  this  mai^ 
is  kept  under  a  special  extraordinary  order, 
which  our  witness^  who  were  soldiers  of  the 
garrison,  who  wsre  attendants  at  the  place,  tell 

Sou,  were  unprecedented  ;  no  food  suflRered  to 
a  administered  to  him,  his  friends  debarred 
from  seeing  him,  his  wife  and  children  denied 
access  as  often  as  they  approached,  and  this 
in  consequence  of  orders  which  their  humanity 
shuddered  at,  but  which  they  dared  not  pre* 
sume  to  contradict.  Singular  and  unexampled 
as  was  thu  cmdtv  e? en  in  the  government  of 
Minorca,  which  has  the  peculiar  character  <»f 
having  a  despoUsm  belonging  to  it  unknown  in 
any  other  place  opon  the  face  of  this  globe ; 
yet  even  there,  tboogh  they  may  quote  in- 
stances to  justify  some  part  of  their  beha- 
viour, they  never  can  pretend  that  a  mati 
ever  was  treated  with  the  studied  circum- 
stances of  rigour  and  cruelty  contained  In 
these  orders:  1  mean,  that  no  such  orders  were 
ever  issued  out  before.  This,  gentlemen,  is 
the  treatment  Mr.  Fabri^as  has  undergone,  and 
this  Mr.  Mostyn  must  justify.  He  must  not 
only  justify  the  removing  this  gentleman  out 
of  the  way  of  doing  mischief,  but  he  must 
say,  that  without  hearing,  without  any  pro- 
ceeding, without  the  form  of  sentence,  with- 
out even  so  much  as  an  intimation  of  the 
offence  with  which  he  \^  charged,  he  has  a 
right  to  inflict  the  greatest  of  all  punishinents 
upon  him.  This  Mr.  Mostyn  must  say  r  and 
you  are  to  conclude,  from  the  exceeding  good 
character  of  Mr.  Mostyn,  that  all  this  pro- 
ceeded from  the  pure  benevolence  of  his  heart, 
from  the  most  upright  and  commendable  of 
aU  motives.  You  are  in  your  judgment  to  pan 
an  approbalion  of  denviog  a  man,  untried  and 
unoonficted^  all  food  for  six  days  but  bread  and 
water,  of  stripping  him  of  all  comfort,  and  of 
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Jenylog  hiin'Cfen  the  accommodation  of  a  bed. 
You  muat  pronounce  that  there  was  nothin^^ 
improper,  nothing  unlawful,  nothing^  inhuman 
in  aeparatiog^  a  man  from  bis  wife  during  this 
impmonment,  stripping  bim  of  the  comfort 
of  his  infant  children,  and  then  transporting 
bim  into  a  foreign  country,  without  giving  bim 
the  opportunity  of  providing  for  bis  voyage, 
or  receiving  that  small  assistance  which  you 
have  been  tokl  his  wife  and  son  were  ready  on 
the  spot  to  deliver  to  him.  This  you  must 
pronounce  to  be  legal  and  justifiable,  and  to  be 
agreeablo  to  liumanity,  to  be  necessarily  inci- 
dent to  the  office  and  duty  of  a  governor  of  a 
garrison.  You  are  desired,  admitting  for  a 
moment  that  you  can*t  justify  the  general  in 
this  conduct;  atlmitting  that  some  form  of 
trial,  that  calling  a  man  lo  answer  and  signify- 
ing what  he  was  charged  with  were  neces- 
•ary  forms  to  precede  the  infliction  of  anv 
punishment  whatever ;  (which  admission  will 
ne  an  affront  to  the  judgment  of  the  worthy 
gentleman  his  secretary,  who  iuaisis  upou  the 
geoerars  will  being  the  law)  but  laying  that 
aside  for  a  moment,  it  is  said  the  govemor's 
conduct  stands  so  circumstanced,  that  it  is  so 
mitigated,  that  you  can  never  find  it  consistent 
with  your  duty  to  give  any  considerable  da- 
mages against  bim,  at  the  complaint  of  this 
man.  And  tu  brand  him  with  the  most  danger- 
ous of  all  names,  you  are  told  that  he  is  a  pa- 
trioi4  that  patriotism,  however  it  may  be  in- 
troduced here,  and  may  be  serviceable  in  a 
commercial  country,  is  of  .do  use  and  benefit, 
but  of  the  highest  danger,  in  the  island  of 
Minorca ;  and  the  love  of  a  man's  country, 
which  is  called  the  first  of  virtues  in  other 
countries,  becomes  a  mark,  a  dangerous  ofienoe 
In  that  conntry.  At  the  instance  therefore  of 
such  a  man  as  that,  and  against  such  a  man 
as  Mr.  Mostyn,  you  are  told,  you  can  give  no 
damages,  for  the  great  and  the  lon^  imprison- 
ment, for  the  cruel  and  afflicting  injury  done 
him,  in  sending  him  into  a  foreign  coimtry 
from  his  wife  and  family.  You  cannot  do  it, 
because  it  is  said  Mr.  Moatyn  has  been  in  an 
error,  and  that  the  utmost  extent  of  Mr.  Mos- 
tvn's  crimes  amounts  only  to  that  of  error. 
To  support  this,  the  opinion  of  the  military 
was  asked,  and  the  opinion  of  those  wretched 
men  called  lawyers,  who  have  studied  law  in  a 
country  where  law  is  not  permitted  to  reside,  and 
where  the  will  of  the  governor  is  the  only  law. 
Upon  such  authoritiea  it  is  said  Mr.  Mostyn 
could  not  hesitate.  Clear  as  his  judgment  is, 
be  is  mistaken ;  be  is  misled  by  the  first  of 
authorities:  he  certainly  meant  well.  Gentle- 
men, if  Mr.  Mostyn  had  offended  against  any 
particular  poaitive  law  of  this  country  or  even 
Minorca,  though  clear  to  common  uuderstand- 
ings>,  yet  that  defence  might  be  open  to  bim  ; 
but  it  is  not  open  to  bim  in  this  case :  for  be 
has  offended  against  the  law  of  humanity, 
impressed  upon  every  good  mind  (no  man 
that  feels  it  can  ever  lie  mistaken^  and  he  has 
fended  against  the  first  principles  of  justice, 
tit  is  said,  be  only  erred  in  aeDding  a  man 


to  a  dangeon,  that  probaUv  might  kill  hioB  ; 
out  of  error  too,  be  issueswt  oilers  to  restrict 
bim  CO  bread  and  water  fdr  his  sustenance ;  out 
of  error  too,  he  prohibited  the  access  oif  his 
wife  and  children  ;  out  of  error,  he  banished 
bim  into  a  foreign  country,  atript  of  his  pro- 
perty, and  all  the  comfort  be  could  besuppoeed 
to  have  in  bis  banishment,  not  suffered  to  take 
that  small  provision  which    bis  family  bad 
made  for  him;   all  these  errors  are  incident* 
—•To  whom  P  To  the  governor  of  Minorca,     f 
trust  by  your  verdict  that  you  will  never  suffer 
a  man  who  has  acted  this  part,  to  call  it  ha- 
manity,  and  go  back  to  Minorca  justified  by 
your  verdict,  in  saying,   *  1  committed  theae- 
mistakes,  but  tbey  were  all  mistakes  of  tlia 
heart.'    I  am  sure  yoii  will  not  give  him  the 
sanction  and  authority  of  your  verdict.    Bat 
if  these  arguments  prevail,  you  must  do  it ; 
you  must  give  the  plaintiff  small  damages^ 
merely   because  the  defend&nt  is  mistaken. 
Governor  Mostyn,  bred  too  in  England,  lately 
gone  over  to  that  country,  does  not  recollect 
that  it  is  necessary  that  a  roan,  before  be  is 
punished,  must  be  tried:    you  are  to  call  that 
an  error  too.    I  do  conceive,  the  lowest  wretch 
that  walks  the  streets  of  London,  is  incapable 
of  falling  into  that  error :    it  must  be  an  error 
produceo  by  the  place ;    it  must  be  that  verw 
lutoxication  and  drunkenness  of  power  which 
you  ought,  by  your  verdict,  to  correct,  i  t  is  im- 
possible  that  any  Englishman,  or  any  man  bred 
in  a  civilized  country,  could  fall  into  sdch  an 
error.    And  give  me  leave  here  to  remaric  on 
one  part  of  the  case.  Gentlemen  are  brought  to 
tell  Vou  of  reports  eonvejed  to  the  governor. 
If  Blr.  Wright  reported  faithfully  what  he  wao 
authorized  to  report,  the  governor  had  little  to 
build  upon.     Another  gentleman  adds,  that 
there  was  a  report  of  somebody ;  and  it  is  mad 
it  may  justify  the  governor  as  a  report.    No«r 
did.  they  consider  bow  the  governor  is  to  be 
justified  by  a  report?  Does  a  report  justify  m 
man  in  proceeding  to  the  very  extremity  of 
punishment  instantly,  without  trial  Or  emmU 
nation  ?   Does  not  every  observation  that  can 
possiHy  be  made  turn  against  general  Mostyn  f 
If  you  pronounce  a  verdict  for  him,  must  not 
you  give  a  sanction  to  that  horrible  and  danger- 
ous doctrine  here  advanced  in  bis  suppcnri? 
Are  not  you  called  upon  then  by  every  consi- 
deration that  is  dear  to  you,  to  give  great  and 
exemplary  damages  in  this  cause P  If  ever  ex- 
aoiple  required  it,  it  does  in  this.     If  ever  the 
sunering  of  a  man  required  it,  it  does  in  this  ^ 
for  never  was  any  man  more  clearly  and  un* 
justifiably  wronged  and  injured.     It  you  aeod 
Mr.  Pabrigas,  if  he  has  courage  to  retbrn  to 
the  island,  with  a  verdict  of  a  few  hundred 
pounds,  to  give  triumph  to  a  man  whose  re« 
venue  is  seven  or  eight  thousand  pounds  a-year^ 
who  does  not  regard  what  such  a  man  as  this 
recovers ;    tfi?o  the  despicable  doctrine  of  ar* 
bitrary  power  that  the  governor  was  so  fond  of^ 
and  thought  so  well  established  in  this  island^ 
will  never  again  be  disturbed.     Is  it  not  es-* 
sential  to  the  very  safety  of  the  island,  thai 
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the  inhabilaDis  mav  be  aisured  that  tbey  are 
pcQleded  from  am  a  power,  that  tbey  iball 
scfcf  be  told  that  m  a  court  of  justice  such  a 
paper  vas  erer  insisted  .  opoB,  aud  tbat  tbe 
jiflygireooly  a  feir  bnodred  pounds  damages, 
aft  mark  tbat  tbev  did  not  bear  in  their  minds 
asy  great  disapprooation  of  it  ? 

Oo  tbe  other  hand,  it  i&of  no  great  conse* 
qseooe  whether  Mr.  Mostyn  ever  returns  to 
tkat  cooQtry  again.    It  is  my,  and  1  am  sure 
itis  yoor  wish,  thathe  may  ne?er  be  permitted 
So.ietorD.    I  wish  he  may  never  see  the  face 
sf  Mr.  Fabrigas  an^n.     1  wish  be  may  never 
lee  the  laoe  of  Mr.  Fabrigas  again  m  tbat 
idiad.    But  it  is  of  the  greatest  concern  to  the 
pesce  sod  happiness  of  that  island,  that  they 
lienfely  protected  from  such  outrages,  from 
ssch  rampant  violence  and  capricious  exercise 
af  tyruuy  and  despotism;   that  they  shall 
JHrer  be  istarbed  i^;ain  by  such  exertion  of 
anthoritv,  much  lees  that  it  shall  ever  be  ac- 
laxnrleiuied  as  the  claim  of  the  governor  of  the 
idaod ;  but  that  tbey  may  quietly  enjoy  those 
ligfati  tbat  as  natural-born  subjects  of  Great 
Britain  tbey  are  entitled  to,  and  which  the  na- 
tiooal  foith  is  pledged  to  make  good  to  them. 
Tbia  will  be  the  advantage  tbat  will  follow  the 
ginng  ample,    considerable,   and   exemplary 
daiiM^  to  the  plaintiff;  damages  that  1  must 
ny  in  this  cause  are  called  for  from  the  very 
Miore  of  the  cause  itself:  for  if  there  was  not 
aaj  veightier  consideration  in  it  than  for  the 
iH&rings  of  the  man,  the  damages  must  swell 
bigh  Indeed ;  but,  added  to  that,  you  will  pro- 
doee  this  happy  effect,  that  Minorca,  which  is 
nid  to  be  a  precarious  possession,  will  for  ever 
be  a  permanent  and  secure  possession  to  the 
crown  of  Great  Britain.    I  much  fear,  if  this 
coodnct  receives  countenance,  it  will  be  inse- 
care  indeed ;  and  much  as  1  love  the  trade  and 
coibnierce  of  this  kingdom,  I  protest  as  a  man 
af  itreting,  great  and  valuable  as  they  are,  1 
woald  not  consent  that  they  should  be  pur- 
chased, I  cannot  consent  that  they  should  be 
prcKrved,  at  the  expence  of  the  most  solemn 
nglits  of  society. 

Mr.  Jost.  dould.  Gentlemen  of  the  jury, 
Anthony  Fabrigas  is  plaintiff,  and  John  Mos- 
IjB,  ettq.  is  the  defendant.  This,  gentlemen, 
ii  as  action  of  trespass  and  false  imprisonment, 
en  which  the  plaintiff  declares  in  two  counts. 

The  first  is,  that  the  defendant  upon  such  a 
da^r  ma4^  an  assault  u}ion  and  imprisoned  the 
|laintiff,  without  any  reasonable  or  probable 
caoie, , against  the  laws  of  this  kingdom,  and 
compelled  him  to  depart  from  Minorca,  where 
be  was  there dweUing and  resident ;  and  carried 
•rcau8«d  him  to  be  carried  from  thence  to  Car- 
^hageaa,in  the  dominions  of  the  king  of  Spain, 
against  the  plaintiff's  will,  whereby  he  was  put 
te  great  ex|ience  and  trouble,  his  goods  were 
*i^  and  lost,  his  family  brought  to  great 
vanlaad  distress,  and  ha  was  deprived  of  their 
comfort.  That  is  the  first  count.  Tbe  second 
1*1  the  general  chaige  of  false  imprisonment, 
^bottt  alledging  these  circumstances.  To 
tbiatbedefeo&nt  has  pleaded  two  pleas. 
VOL.  XX. 


1u  the  first  place,  the  general  issue,  |bat  bo 
is  not  guilty. 

In  the  second  place,  he, says,  he  is  governor 
of  the  island  of  Minorca,  and  that  he  was  in- 
trusted with  all  the  powers,  privileges,  and  au- 
thorities, civil  and  military,  belonging  and  re- 
lating to  the  government  of  the  said  island  in 
parts  beyond  the  seas.  Then  be  states,  that  the 
plaintiff  was  guilty  of  a  riot  and  disturbance  of 
the  peace,  order,  and  government  of  the  islaud, 
and  was  endeavouring  to  create  and  raise  a 
mutiny  and  sedition  amongst  the  inhabitants  of 
tlie  said  island,  in  breach  of  ihe  peace,  in  viola- 
tion of  the  laws,  and  in  subversion  of  all  order 
and  government ;  whereupon  the  defendant,  in 
order  to  preserve  the  peace  and  government  of 
the  island,  was  obliged,  and  did  then  aud  there 
order  the  plaintiff  to  be  banished  the  said  island, 
and  to  leave  and  quit  the  island.  And  in  order 
to  carry  this  into  execution,  and  to  send  him 
from  aud  out  of  the  island,  be  did  (then  come 
the  words  of  form)  gently  lay  hands  upon  him 
for  that  purpose;  and  accordingly  did  causa 
him  to  be  kept  in  prison  for  a  reasonable  spacs 
of  time,  until  he  could  send  him  out  of  ths 
island  ;  and  then  at  length  he  did  seod  him  on 
board  a  vessel  from  the  said  island  to  Cartha- 
gena  in  Spain,  as  it  was  lawful  for  him  to  do. 

The  plaintiff  has  said  in  answer  to  this,  that 
he  did  it  of  his  own  wrong,  and  without  any  such 
cause  as  he  has  alledged  in  his  justification. 
Now  whether  this  justification  is  good  in  point 
of  law  or  not,  is  a  matter,  gentlemen,  that  | 
shall  not  enter  into  upon  this  occasion.  For  it 
seems  to  me,  that  if  what  has  been  laid  down 
by  the  gentlemen  upon  the  part  of  tlie  defen- 
dant is  well  founded  in  law,  tbey  ought  to  havs 
pleaded  that  matter  to  the  justification  of  the 
court.  But  they  have  not  so  done,  but  have 
pleaded  a  justification,  which  is  denied  by  the 
plaintiff;  and  that  issue  coming  here  by  the 
king's  commission  of  Nisi  Prius  to  be  tried  by 
you  and  before  me,  we  must  therefore  see 
whether  he  has  made  out  that  justification  or 
not.  And  you  will  please  to  recollect  he  says 
in  it,  that  the  plaintiff  was  guilty  of  a  riot  and 
disorder,  and  did  endeavour  to  excite  and  stir 
up  mutiny  and  so  forth  in  the  island.  Tlius 
much  I  think  one  may  say,  that  where  a  coo- 
quest  is  made  of  a  Christian  country  (there  is 
some  strange  doctrine  relative  to  infidel  coun- 
tries, as  if  infidels  had  no  laws  to  be  governed 
by,  that  I  meddle  not  with;  but  as  far  as  re- 
lates to  the  conquest  of  a  Christian  country,) 
certainly  it  is  said,  that  until  the  crown  does 
promulge  laws  among  them,  they  are  to  ha 
governed  by  their  ancient  laws.  Indeed,  com- 
mon sense  speaks  it,  because  otherwise  they 
would  have  no  laws  nor  government  anoong 
them.  However,  thus  far  may  be  said,  to  be 
sure,  under  such  a  constitutiou  in  which  we 
live,  that  at  least  natural  'equity  must  be  the 
rule,  if  there  is  a  power  that  is  not  circum- 
tscribed  by  clear,  positive,  and  precise  rules. 
Yet  both  natural  justice  and  equity  are  the 
principles  that  ought  to  govern  sucD  a  trust. 
If  any  one  was  to  write  or  apeak  upon  it,  it  is 
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impoasible  bat  they  must  lay  down  that  propo- 
aition.  Then  that  will  be  a  consideration  for 
yon  to  try  upon  this  occasion ;  considering  this 
distinction,  that  we  are  not  trying  a  cause  now 
that  does  happen  within  the  compass  of  this 
island,  but  we  are  trying  a  fact  and  a  proceed- 
ing thai  hsppened  in  a  garrison  beyond  the 
■eas,  a  place  possessed  by  the  crown  of 
Great  Britain  for  the  general  benefit  of  this 
oouotry  and  of  its  commerce. 

In  order  to  make  but  the  plaintiff's  case,  in 
the  first  place  they  hare  called  Basil  Cunning- 
ham, who  was  Serjeant- major  in  the  roval 
artillery  at  Minorca  in  1771.  He  says,  that 
the  plamtiff  was  there  at  that  time  (it  is  agreed 
noon  all  bands  that  be  is  a  natife  of  the  island 
of  Minorca.)  When  the  plaintiff  was  brought 
into  prison,  an  order  was  given  out  to  put  three 
additional  m^n  npon  the  guard  to  do  duty  over 
the  prisoner  Fabrigas :  this  was  34  hours  after 
be  had  been  in  custo<ly.  The  prison  was  called 
M*  1,  and  is  a  prison  wherd  those  charged 
with  or  guilty  of  capital  crimes  or  desertion  are 
generally  put.  fie  was  brought  there  by  a 
]»rty  of  soldiers,  and  the  witness  thinks  hand- 
cuffed. It  was  afterwards  admitted  that  he 
was.  He  was  confined  there  four  or  five  days. 
The  centinels  infi>rmed  the  witness,  that  they 
had  orders  that  he  should  have  no  conversation 
with  any  but  the  prevost-marshal,  and  that  was 
put  into  the  general  orders :  in  fact,  that  no  one 
did  vint  him,  as  he  kneiv  of.  The  provost- 
marshal  has  the  custody  of  persons  accused  of 
capita!  crimes,  and  keeps  the  key  of  the  prison. 
He  says,  that  the  plaintiff  lived  like  a  gentle- 
man in  the  island.  He  says  that  he  the  wit- 
ness was  at  St.  PhiHip's,  and  that  the  plaintiff 
was  not  tried  for  any  crime.  This  witness  is 
cross-examined,  and  says  he  has  seen  the 
plaintiff  at  different  times  for  eight  or  nine 
years :  he  never  heard  (>ut  that  he  was  a  quiet 
inoffensive  subject:  tl>i  plaintiff  lived  in  St. 
Phillip's,  and  was  imprisoned  in  St.  Phillip's 
castle.  This  witness  was  there  before  Mr. 
Mostyn  became  the  governor:  Mr. Johnston 
was  the  governor  when  the  witness  came  first 
to  that  isrand. 

James  Tweedy.— He  was  a  corporal  in  the 
royal  artillery  in  1771,  and  was  seijeant  of  the 
guard  ^  and  in  the  middle  uf  September  the 
plaintilf  was  delivered  a  prisoner  by  the  soldiers 
of  the  6l8t  regiment.  He  says  he  was  in  prison 
in  N*.l ;  thst  there  were  orders  from  the  ad- 
jutant-lieutenant not  to  let  any  one  converse 
with  him ;  he  heard  the  adjutant  read  it :  the 
adjutant's  duty  is  to  deliver  the  orders  of  the 
commander  in  chief.  To  relieve  us  from  any 
fiu-ther  examination  relative  to  that,  it  was  ad- 
mitted by  my  brother  Davy  that  it  was  done 
by  the  defendant's  order.  Then  a  book  is  pro- 
duced to  you,  ao()  the  title  of  it  is,  <*  Orders 
delivered  to  the  tvoops  in  Minorca  for  the  year 
1771."  *«  Sept.  15,  1771.  In  order  to  relieve 
the  main  guard  at  St.  Phillip's,  which  nov^ 
mounts  a  centinel  extraordinary  upon  Anthony 
Fabrigas,  confined  in  prison  N^  1,  general 
Hotlgrn  orders^  that  three  msn  be  added  to  the 


aHillery -guard  in  the  Casfie-souara,  as  thay 
are  most  contiguous,  snd  that  duly  taken  by 
them.  The  centinel  must  he  posted  nigtit  and 
day,  and  is  to  suffer  no  person  m  hatever  to  ap* 
proach  the  grate  in  the  door  of  the  said  prison^ 
either  to  \wk  in  or  have  any  communication 
with  the  prisoner,  the  provost-marshal  ex«* 
cepted,  who  is  con8*antly  to  keep  the  key  ia 
his  possession."  Then  the  witness  goes  oo^ 
and  savs  the  plaintiff's  wife  and  two  children 
applied  to  see  the  plaintiff;  that  they  were  not 
permitted  to  come  nearer  than  30  yards  of  thn 

Erison  ;'that  the  plaintiff  lay  upon  boards;  h« 
ad  no  bed :  his  wife  brought  bedding,  but  waa 
not  permitted  to  carry  it  to  him.  He  says  Ui# 
guard  was  sure  to  be  troubled  if  they  had  tfulw 
fered  any  one  to  come  to  htm,  if  they  had  been 
guilty  of  a  breach  of  the  order.  He  subsisted 
upon  bread  and  water :  that  whea  persona  ar# 
confined  for  capital  oftaces,  they  have  tim 
provisions  of  the  island,  bread  and  beeff  broa^fiil 
them.  He  says  that  no  oue  attempted*  lo  hna^ 
any  to  the  plaintiff,  because  the  onler  was  86 
strict.  There  was  an  air-hole  at  the  top  of  tli^ 
prison  ;  a  centinel  was  placed  to  keep  any  per* 
SOD  from  approaching  it ;  and  says  that  waf 
not  done  in  any  instance  before,  even  of  de» 
serters.  He  says  the  plaintiff  bad  a  wifi^  an4 
^we  children.  He  never  heard  him  speak  dia- 
rtspectfully  of  the  governor,  only  he  compkiaa4 
whilst  in  prison  of  nis  sufferings. 

William  Johns  was  garrison -gimncr  at  Mi* 
norca  in  1771.  He  had  been  there  nineyearsp 
He  knew  the  plaintiff,  who  lived  genteelly,  aa 
much  so  as  any  one  in  St.  Phillip's.  He  say  a 
the  plaiutiff  was  brought  to  prison  by  a  file  «)f 
men.  Then  he  was  going  on  about  hand^ 
cuffing,  and  so  on,  which  the  defendant's  couii« 
sel  admitted,  as  described  by  the  last  wiHiefs  ; 
but  he  was  not  kept  hand-cufled  in  prison.  H« 
says  the  prison  is  a  ground -floor,  and  is  sef 
apart  for  capital  offenders.  The  first  day  ha 
waa  in  prison,  his  son,  a  lad  of  fifteen,  came  to 
see  him,  and  had  provisions  in  a  basket.  Ha 
desired  the  men  upon  duty  to  let  him  carry 
them. to  his  father,  and  they  refused  hios. 
You  see,  gentl%!men,  it  is  owing  to  those  strict 
orders,  that  no  man  was  to  have  access  to 
him. 

John  Craig  is  a  matross.  He  says  he  waa 
at  Minorca  in  177 J.  He  had  been  there  nina 
years.  He  knew  the  plaintiff  to  be  in  very 
good  circumstances ;  that  is,  he  was  so  reck- 
oned by  people  in  the  island.  This  witnesa 
says,  that  he  did  duty  upon  him  when  lie  waa 
in  prison,  and  none  were  admitted  to  see  him : 
that  his  wife  and  child  were  refiised.  H« 
says,  that  after  Hwe  or  six  days  coofinemcnty 
the  witness  was  at  the  quay,  and  saw  him  pat 
on  board  a  vessel  that  was  under  sail.  He 
says,  this  was  done  between  three  and  fi>ur  in 
the  morning.  H«  says  his  wife  and  child 
came  down  then  to  speak  to  him,  but  the  cen^ 
tinel  would  not  let  tbera  come  near  him,  not 
let  the  witness  speak  to  htm,  though  he  wanted 
so  to  do.  Then  it  is  admitted  that  he  was  ba* 
nished,  by  Mr*  Mostya's  ardcr^  t»  fi|paia  ^ 
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Meyeir:  betrfered  bin  to  be  laafcd  •!€««• 
ibii^cDii  tod  it  was  m>  d^oe. 

Colmel  Iwiuti  Bidtttpb  mjs,  be  bes  been  at 
lliMica ;  tbftt  he  kae^  the  plahitiff  in  June 
vex  He  ilaid  Ibere,  1  think,  till  tbe  ^r 
1771.  He  nys  the  pkhitiff  appeared  to  hink 
ai  one  of  tbe  what  be  calls  the  ieoosd  sort  cf 
people:  be  was  refiuted  to  hare  some  booses 
aad  mejarda:   be  bad  a  father  liring.    He 

2s»  that  be  was  not  rceeired.as  one  of  th« 
fesse,  b«t  as  a  geatleBfiA*.  He  says,  '<  I 
ibsald  call  hilii  a  bind  ef  a  gfealkiiiaii  fiirmer." 
It  was  ssid  by  tbe  eomisel,  that  the  noMcsaa 
csmprefaefids  ail  the  gentry;  but  upos  my 
atkisf^  tbe  wilness,  be  tells  yea,  'VMo :  they 
Mke  a  very  eonsiderable  disliaetioft  of  the 
hwber  awl  inlbrior  noblesse}"  so  that  he  il 
vbst  ^w  may  call  id  ^igland  in  the  lifl^hC  of 
tbe,  middling  ckss  of  itaieo.  He  saye,  tbat  as 
fir  as  be  ofaaerred,  be  behaved  rery  well :  and 
yea  see  tfiis  gentleman  speaks  from  1763  to 
1771,  tbat  be  behaVed  rery  #ell,  and  bad  a 
tery  fsod  charact^.  He  says*  that  be  often 
CHipl^rcd  bins  to  get  ^ne  And  ottier  thiogn, 
aad  be  dtapntebed  bis  einkmisston  rery  welK 
He  says  he  ptincipally  kept  eom^any  at  CHa- 
drifafwith  a  don  Vigo  ana  don  Sandiio,  wh6 
were  two  of  tbe  first  rank  there  (that  is  1  tbii^ 
tbe  capltnl  of  tbe  island  ;)  that  he  always  be* 
bared  with  rery  great  decency.  And,gentleiiien, 
yen  are  toM,  that  the  defendant  is  a  lieuteoakit- 
aeaeralt  ^rernor  of  the  islnnd  of  Miborca,  and 
bni »  regiment  of  dra|;ooos.  This  is  tbe  eri« 
dnee  iii  aopport  of  this  aetion  by  the  plaintiff. 
HTby  then,  iMi  behalf  of  tbe  defendant,  tbey 
teO  )f on  thot  tbey  shaU  make  out  this  Justin- 
cation  \  Ibat  Ibey  shall  ahew  to  yon  that  this 
■an  behored  In  a  rery  turbufeot  and  dlsord^ly 
•■t  of  way  I  that  he  behafed  with  such  ear* 
and  in  auch  a  manner,  under  feach 
aa  teoded  to  incite  atad  to  raise 
And  certainly,  gentleoieb,  if  that 


is  tbe  onsei  it  is  a  matter  of  rery  sel-ious  And 

momentous  concero  indeed.    For  the  goremor 

if  a  ganiflon,  wkhoul  a  possibility  ol'  calling 

fe  Miolber  armed  foree  to  eupprem  it,  to  qoi^ 

them,  if  an  insurrection  shoold  be  stirred  Up 

■■d  begbi  amongst  them,  it  is  to  be  sure  of 

ray  grtat  moment  and  importance.     For  a 

persiQ  intmsled  14  so  high  and  importaoi  a 

dtatioo,  and  of  such  a  delicate  and  ticklish  sort, 

■s  the  gorefuroent  of  the  island,  the  goremor 

Aoedd  bo  extremely  rigilant  to  suppress  the 

frst  seeds  of  mutiny  and  oeditioil.    Thia  they 

aay  tbey  shall  be  able  to  shew  you.    But,  say 

tbey,  if  we  shall  not  be  awe  to  make  out  this 

jastifieailion  strictly  and  iUily«  according  to  the 

way  in  which  it  is  pleaded  ;   yet,  say  they,  we 

bhaU  lay  aw>h  ctrtumstanC^  before  you,  shew*- 

ing  Ibat  the  ffeneral  behariour  of  the  plaintiff 

was  of  that  kind,  and  of  ihat  complexion,  that 

It  will  weigh  with  you  by  no  means  to  giro 

Isffga  damages.     This  is  what  I  think  was 

fsouy  much  the  snbstanCe  of  what  Ihe'gen- 

tlsloen  hare  insisted  upon  by  way  of  opening 

the  defendant's  oaae^ 

If  by  than,  in  tbo  first  place,  though  it  was 


read  at  tb^  condnsion  of  the  parole  eridence,  I 
may  remind  you  of  Ih^  sereral  matters  in  writ- 
ing that  (lare  been  read  ;  and  1  think  it  would 
be  bot  mis-spending  your  time  for  me  to  read 
them  at  kiige  orer  again  to  yoo.    For  when  I 
hare  fo  done,  d  am  sure  I  raall  not  be  able  to 
do  it  with  more  distioctnem  thnn  the  ingenioua 
officer  under  me  has  done :  and  when  1  hare 
finished,  they  would  just  as  much  be  out  of 
your  Bsemory  as  th^y  are  now.    But  you  will 
fvmember  perfectly  the  natoro  of  the  pro^* 
ceedfBgs.  .  I  purpose  to  collect  them  as  well 
as  I  can  intoa  focus  $  to  bring  tbe  pith  of  them 
as  well  as  I  cao  to  you.    Tl^  true  gnMknd  of 
the  dispute  was  this :  This  Fabrigas  the  plain- 
tiff waated,  as  you  nndentand,  the  adrantagb 
of  an  order  of  bis  late  majesty  in  council,  in 
the  year  175t,  by  N»rbich,  keeping  under  th« 
aflbratioti,  not  «toeeding  it,  but  keeping  undeir 
H,  ere^y  one  wao  to  have  a  right  of  seUiMg 
wines  $  so  as  he  did  not  ezcebd  the  afferatioa. 
Really,  gentlemen^  aa  exceeiling  good  plin 
this  is;  and  that  is,  a  regulation  of  prices  lb 
keep  people  fir^m  imposing  in  the  moat  immo^ 
derate  manner  on  tbe  Inhabitants.  Very  likely,  , 
a  aystem  of  something  of  the  Hke  sort  would 
not  be  improner,  but  be  of  very  considerable 
nee  eren  in  this  metropolis,  for  what  I  knoit. 
But  then  it  seems  thst  thte  ortler  lasted  only 
irom  the  year  1758^  d  using  the  goremos^nt  of 
general  BlAken^y.     When  general  Johnstoh 
sttcbeeded  general  Blakeney  as  goremor  of 
this  ishind,  he  thought  pruper  to  make  an  aK 
teration  in  tbat  order;  ana  the  substance  of 
the  alteration  which  he  made  was,  that  for 
tbe  future  it  should  not  be  in  the  suburbs  of 
Bt.  Phillip's  (you  udderatand,  gentlemen,  ibib 
isk^nd  is  dirided  into,   1  think,  four  or  fire 
d^partments<^four  brides  thik  arraral,  as  it 
is  called^  of  St.  Phillip's) ;  and  that  for  the 
future  it  shall  not  be  sold  promiscuoaaly  by 
orery  one  when  the  afibration    was  made,  "- 
but  tbat  for  tbe  futuHs  the  four  wards  of  the 
arraral  of  St.  Phillip's  should  draw  lots,  and  so 
take  it  in  succession :  I  suppose,  stfll  one  after 
aootber  till  the  wine  is  disposal  of.  And  it  dads 
seem  to  me  by  tbe  evidence  wliich  has  been 
given  by  ode  of  tbe  witnesses,  which  you  will 
hear  more  fully  stated  by  uld  by,  it  seems  bet- 
ter than  when  sold  heiter  rteHel*  aud  promio- 
cuously .  And  this  regulation  wis  puraued  with 
some  adrantage.    Then  you  see  the  plaintiff 
wanted  to  ^  back  to  tbe  first  orddr  ot'  17599 
which  is  the  order  of  the  king  in  ooaocil.  From 
thetioe  you  see  all  this  business  sprung,  and 
from  Allimondo's  selling  wine.    That  is  one 
grievance  that  was  complained  df,  and  which 
seemed  to  be  pretty  material,  I  confess,  as  It 
strikes  me ;  because  I  relxillect,  that  by  one  of 
tbe  orders  it  is  expressly  forbid  that  the  officers 
or  judges,  or  any  of  them,  should  hare  any  in- 
termeddling with  trade  or  traffic.    Now  tbe 
complaint  of  the  plaintiff  against  this  Alllmondo 
»,  tbat  be  who  had  tbe  ebeck  upon  all  the 
rest,  this  muatastaph,  bays  grtet  quamlties  of 
grapes,  and  mabes  a  vast  quantity  of  wine  hiiiH 
idr    So  while  heJwpt  the  others  under  cbeol^ 
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lie  sells  bis  owu  wioe.  Therefore  that  is  ano* 
iber  \\\m^  to  be  considered  of.  Therefore  yoa 
aee  there  sre  repeated  petitions  opon  this  occa- 
sion. And  1  will  only  say  thts :  that  to  be  sure 
ft  turns  out  at  leni^th  to  have  been  a  mistake  in 
Mr.  Wri{^lit*s  evidence,  that  that  nunober  of 
150  persons  that  were  mentioned  by  the  defen- 
dant's cuunsel  as  people  by  him  to  be  produced 
to  ba<;k  Jiis  ))etitiun,  or  people  with  which  his 
petition  should  be  backed,  that  he  considered 
as  a  mob,  because  he  takes  it  down  in  writings 
himself:  and  when  it  comes  to  be  read,  it  does 
appear  that  the  expression  of  the  plaintiff  was, 
that  he  would  brin^  150  people  with  him, 
dealers  in  wine  and  grapes,  in  order  to  &hew 
that  his  petition  was  exceedingly  reasonable, 
and  would  be  agreeable  to  them.  Now  that 
you  see  is  the  substance  of  this  writing,  toge- 
ther with  ihe  several  particulars,  orders,  and 
proceedings,  which  1  dare  say  ^du  have  in 
your  memory,  i  must  observe  this,  to  be  sure, 
these  gentlemen  are  not  bred  in  the  train  of  the 
law,  and  in  a  course  of  legal  proceedings;  but 
general  Mosty  n  seems  to  me  to  be  as  inquisitive 
t»  be  possibly  can  to  find  out  the  bottom  of  this 
thing.  It  does  not  appear  from  the  witnesses 
that  the  general  had  the  least  self-interest  to 
serve  in  Uiis  business  of  his  own,  no  profit  or 
advantage  to  himself;  there  is  no  evidence 
whatever,  not  a  spark  of  that  sort  that  appears. 
He  sends  to  Dr.  Oliver  and  Dr.  Markaoal  to 
make  enquiry  into  this  matter.  He  sends  to 
them,  and  desires  to  know,  their  opinion.  He 
convokes  together  a  council  of  the  field-officers : 
and  then  they  are  of  opinion  upon  the  whole  of 
this  business,  (whether  right  or  wrong  is  not  to 
the  present  question,  but  it  strikes  me  opon 
this  evidence,  that  this  general  Mostyn  cfoes 
seem  to  me  to  be  extremely  solicitous  and  de- 
sirons  to  inform  himself  as  well  as  he  can,  what 
is  to  be  done  upon  the  occasion ;)  and  at  leoffth 
it  ends  in  a  general  answer,  such  as  it  was,  that 
it  would  be  very  right  to  banish  this  man.  Now 
they  proceed  to  call  several  witnesses. 

James  Wright  says,  he  resided  in  Minorca 
from  January  17T1  to  the  middle  of  the  year 
1772,  as  secretary  to  the  defendant  Mr.  Mostyn 
the  governor.  He  tells  you  that  this  island  is 
divided  into  four  districts,  exclusive  of  the  ar- 
raval  of  St.  Phillip's,  which  the  witness  always 
understood  to  be  separate  and.  distinct  from  the 
others,  and  under  the  immediate  order  of  the 
governor  (you  will  observe,  that  it  is  in  that 
district  that  the  fortification  stands) :  so,  says 
he,  that  no  magistrate  of  Mahon  could  go  there 
to  exercise  any  function,  without  leave  first  ob- 
tained from  the  governor.  The  whole  island, 
he  says,  is  governed  by  the  Spanish  laws,  sub- 
ject to  be  varied  by  the  governor ;  but  not  sub- 
ject to  that  variation  in  respect  to  meum  and 
/tttitn  of  property,  but  as  to  the  internal  police 
of  the  island.  And  be  tells  you,  that  bis  pro- 
clamation, with  a  penalty  annexed,  is  of  such 
force,  that  where  the  penalty  is  annexed,  if 
it  is  broken,  the  party  is  sui^ect  to  it,  and  ia 
liable  io  be  imprisoneu  for  non-payment.  He 
jKiys  that  the  party  it  aei^  ami  brought  into 


the  court  of  the  chiefjustice  criminal.t-I  would 
ask  a  question  of  Mr.  Wright.  Has  this  juilic« 
criminal  a  commission  to  try  offences? 

Wright,  He  has  the  king's  commission 
to  try  and  to  hear  all  causes  when  they  come 
before  him.  He  brings  them  to  the  governor, 
who  signs  them ;  and  till  the  governor  baa 
signed  them,  they  are  npt  valid. 

Q.  But  when  the  governor  has  once  signed 
them,  has  thisjgentleman  the  jurisdiction  to  try 
offenders? — A,  The assesseur criminal,  and  the 
officer  fiscal,  who  sits  as  judge  with  him,  bring 
their  opinion  to  the  governor,  who  hears  and 
approves  of  their  opinion,  and  signs  it. 

Do  you  aske  any  distinction  between  one  part 
of  the  island  and  another  ?— The  arraral  of  St. 
Phillip's  is  so  exempt  from  all  kind  of  juris- 
diction (at  least  was,  when  I  was  there),  that  it 
is  a  rule  in  the  island,  that  if  any  body  dies, 
comes  by  their  death  by  any  accident,  drowned 
and  fished  up,  that  the  criminal  assesseur, 
with  1  believe  the  fiscal  and  his  officers,  goes 
to  the  dead  body.  They  take  the  thunob,  and 
say,  Who  killed  you?  This  is  a  form  they  go 
through  by  way  of  bringing  about  a  kind  of 
inquHtition  taken  by  a  coroner.  Whenever  they 
hare  occasion  to  go  there,  they  ask  the  go- 
vernor leave,  if  within  the  arraval ;  and  there 
is  a  particular  instance  of  a  soldier's  wife  being 
killed  by  her  husband. 

Suppose  a  person  is  guilty  of  a  mnrderVvithin 
the  arraval,  whom  is  he  tried  by  ?— The  asses- 
seur criminal  goes  and  takes  inquisition.  That 
he  does  not  do,  till  he,bas  the  governor's  leave. 

Suppose  a  person  is  murdered,  and  the  mur- 
derer is  found  out,  tb  be  sure  yon  don't  let 
the  murderer  escape  with  impunity  ? — Ne. 

Now  let  me  ask  you,  within  the  arraval  by 
whom  is  be  tried?— The  governor  appoints, 
but  be  generally  appoints  the  assesseur. 

Then  the  governor  does  not  try  him  him- 
self .^— He  never  tries  any  thing  of  the  sort. 

Then  he  deputes  somebody  to  try  himf— 
Yes. 

Suppose  in  lesser  offences,  of  theft  or  riet, 
does  he  not  appointi  other  people  ?— In  small 
offences,  the  mustastaph. 

Mr.  Just.  Gould,  Gentlemen,  there  was 
.in  consequence  of  this  affair,  a  prodamatioD, 
that  no  memorial,  unless  for  mercy,  conM  be 
presented,  unless  it  was  fiivt  signed  by  an  ad- 
vocate, admitted  in  their  courts.  He  says  that 
the  king  in  council  issues  upon  application, 
alterations,  which  are  registered  in  the  court  of 
royal  government ;  which  includes,  as  1  under> 
stand  him,  both  the  civil  and  the  criminal  ju- 
risdiction. He  says  that  the  defendant  being 
much  teazed  by  the  plaintiff,  by  repeated  ap- 
plications, directed  Mr.  Wright  to  enquire  what 
sort  of  a  uMin  he  was.  He  tells  you,  that  the 
plaintiff's  father  has  some  small  vineyards; 
that  the  plaintiff  is  a  lover  of  politics  ;  that  be 
spends  five  days  in  seven  in  talking  of  politica  ; 
that  at  that  time  he  believes  the  idaintiff  had  no 
property  at  all.  Then  he  speaks  as  to  the  cha»> 
racter  of  Mr.  Mostyn.  It  seems  not  to  be  die* 
puted  at  least  bat  be  is  an  offioer^M  &  aa^of 
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as  grtik  bwDanif^  as  possible :   no  one  ex- 
'miBg'  bis  tenderer  feelings,  and  his  conduct  in 
fnmf  is  in  that  maoncr.    Then  this  |[entle- 
mso  goei  through  the  whole  detail  of  these 
aemu  irrllingB  which  haTe  been  read  to  you, 
wbicb,  as  I  said  before,  I  shall  not  take  up 
jMT  tine,  lor  the  reasons  I  ha? e  already  giTen 
m,  io  repeathif^  over  again,  tor  you  have 
Mtfd  them  all  r»d.    He  tells  you,  amongst 
Hbcr  thio^,  that  the  inhabitants  of  the  arraval 
mta  petitieo  to  Mr.  Mostyn  that  the  regula- 
liM  rnigfbt  continue,  and  not  be  altered,  as  the 
pUatiff  desired.     He  tells  you,  that  the  plain- 
iffhariBKbeen  with  the  general's  aid-do-oaoip, 
tbis  witacss  met  him,  and  ciriUy  desired  him  to 
point  out  what  he  wished ;   that  it  should  be 
dose.    He  says  there  was  one  Mr,  Vedall  that 
aclid  u  an  interpreter,  and  a  priest,  one  Segny , 
diat  joined  with  Mr.  Wright  to  press  the  plain- 
tiff ts  go  home  and  mind  his  affairs,  and  not 
tobriighimself  into  trouble.    Then  this  gen- 
tUtaas  iwears,  that  Mr.  Vedall  said  from  the 
phiBliff  as  interpreter,  that  he  would  come 
with  JM>  men  to  back  his  petition,  or  with  a 
pediioo  backed  wtih  150  men.    This  gentle- 
■ao  says,  he  understood  by  that  a  mob.  I  aball 
fRKotly  state  to  you,  as  I  hare  alreadv  hinted 
la  jOQ,  the  mistake  in  that  respect.    He  says 
ibcre  was  a  long*  conversation  by  Vedall  with 
tbe  ptaiotiff,  as  bis  interpreter,  to  desire  him  to 
dent:  he  still  repeated  the  same.    Then  he 
njs  that  he  informed  the  governor,  that  there 
were  people  that    he  understood  were  to  ac- 
eompany  this  roau  as  a  mob  'the  next  day. 
Tbat  the  general  sent  for  the  officers  to  meet 
bin  the  next  morning.     They  accordingly 
cune.    A  large  number  of  people  were  ex- 
pected, but  only  four  people  of  the  inferior 
^rdcr  brought  a    petition.     Thev  were  dis- 
aiaaed  to  go  home  peaceably.    That  the  result 
«f  tbe  whole  was,  that  the  phuntiff  was  ba- 
■idied  from  tbe  inland.    He  says,  that  the  de- 
Maat  sent  hinn  tbe  witness  to  the  chief  jus- 
tices dvil  and  criminal,  who  are  both  Ninor- 
faios,  to  ask  what  was  the  governor's  power 
a  this  CMC?   They  sent  wonl  back,  that  his 
pover  extended  over  the  man  in  any  shape  he 
plcaaed ;  and  if  he  chose  to  baniab  him,  he 
Bight ;  they  would  answer  it  with  their  ears. 
He  carried  the  answer  to  the  defendant;  hut 
kowever,  doubiiag  himself  of  the  law,  the  aa- 
iiMiur  civil  delivered  him  an  order  io  writing, 
Hieh  was  dated  in  1590 ;  and  that  importcn, 
tetbdog^  it  was  very  fit  for  the  governor  to 
eek  tbe  advice  of  the  assesseurs  civil,  yet  tbat 
^  l^enMr  wan  not  by  any  means  bound  to 
^«  it ;   tha^  it  was  not  decisive,  as  in  itoat- 
bva  of  property.    He  savs,  that  the  assesseur 
^1,  upon  this  occasion,  lent  his  officer,  which 
^  called  his  tipstaff,  to  the  governor,  to  ap- 
pend the  phuntiff,  who  accordingly  was 
^tbca,  was  kept  in  prison  about  five  days,  and 
^banished. 

,  Then  be  tells  you,  upon  his  cross-examina- 
^  tbat  Altimnndo  oaakes  wine  and  eells  it  in 
€>^  but  not,  as  he  believes,  in  retail.  He 
^jstbatt^e  Miaoffiiia  lai^giiage  is  very  bad 
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Spanisb.  Then  he  is  desired  to  look  at  tha 
pa(>er;  for  he  had  a  paper,  with  which,  in 
giving  his  evidenee,  be  refreshed  his  memory : 
but  upon  looking^  to  the  words  in  that  papet 
relative  to  the  150  men,  the  words  that  he  haa 
set  down  are, 

«  The  same  day  Mr.  Fabrigas  came  for  aa 
answer  to  bis  petition,  be  told  the  govemora 
secretary,  that  he  should  come  tbe  next  day 
with  a  petition  of  people  concerned  in  grapes 
and  wine,  which  they  would  sign  and  coma 
with  themselves,  to  tbeoiumber  of  150." 

So  that  you  see  this  gentleman  says,  as  I 
apprehend  him,  (  I  don't  know  whether  tbia 
paper  tbat  be  has  now  produced  is  the  original 
paper  that  he  set  down  the  minutes  on  for  re- 
collection and  for  remembrance  at  tbe  time ;  J 
don't  know  whether  that  is  so  or  not— how- 
ever,'it  may  be  a  copy  of  i^  he  said  he  set  it 
down  upon  loose  pieces  of  paper  at  first.  If 
that  be  the  case,  tbe  strong  probability  is,  that 
this  entiy  that  1  have  read  to  you  must  have 
been  set  down  reirently  alter  the  conversation. 
You  see  tbe  words  are,  that  it  was  to  be  150 
people  concerned  in  grapes  and  wines.  Then 
he  tells  vou,  thattipon  the  llth  the  governor 
and  the  neld-officers  met,  and,  as  you  heard 
upon  his  original  examination,  received  a  me- 
morial by  four  men  signed  by  blank  persona 
—  you  see  the  number  is  leA  blank.    Tbia 

fentleman  says  he  cannot  recollect  the  number, 
le  says  he  was  counting  them,  but  he  belie vea 
there  were  more  than  40,  between  41  and  47^ 
he  can't  be  exact ;  but  tbe  number  of  persona 
bv  whom  it  is  signed  is  in  this  copy  blank. 
The  purport  of  thb  memorial  is  to  desire  thai 
the  old  practice  may  be  pursued.  To  which 
he  answered  by  the  officers,  that  they  should 
return  home,  and  behavcas  good  and  peacea- 
ble subjects  to  his  majesty  ought  to  do.  I 
have  anticipated  it.  1  see  ne  says,  according 
to  his  memory,  there  were  from  41  to  47  sig« 
natures.  There  were  a  great  many  naavks, 
you  understand,  to  this  petition  delivered  by 
the  tour  men.  He  can't  say  he  counted  it 
through,  and  can't  affirm  what  tbe  numbor 
was.  He  was  further  examined :  and  he  saTS, 
that  upon  strict  enquiry  it^did  not  appear  tbat 
above  one  in  ten  supported  the  plamtiff's  da- 
sire  ;  he  is  sure  he  allows  a  greater  proportion 
than  the  troth  was :  and  he  says  he  informed 
the  defendant  Mr.  Mostvn  of  that.  He  made 
the  enquiry  at  the  defendant's  request,  in  order 
to  discover  tbe  sense  of  the  inhabitants. 

John  Pleydell,  aid-du-camp  to  the  govemor^ 
sa^rs,  that  on  the  9th  of  September  1771,  the 
plaintiff  asked  him  to  see  the  governor.  Ha 
told  him  if  he  had  any  thing  for  the  governor, 
he  would  deliver  it.  After  a  little  hesitation 
the  plaintiff  delivered  a  memorial,  and  desired 
him  to  tell  the  governor  he  should  come  tha 
next  day  accompanied  by  200  or  S50'  inbabi- 
tantaof  St.  Phillip's.  He  says  he  carried  tha 
memorial  to  the  governor,  and  told  him  what 
the  plaintiff  bad  said;  upon  which  he  says» 
that  the.  governor  that  day  sent  to  the  com^ 
manding  offioen  of  the  oorpe  to  meei  al  tha 
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gwtfertior^  Hie  next  mnmtiT^,  to  see  bow  h« 
shouM  ree^ivetbe  pkiiiitifr,  and  the  people  tiiat 
wert  to  come  vHtb  him.  Now  here  yoa  aee  in 
the  efidAioe  f  i?ea  hy  this  Mr.  Pleydell,  diere 
if  not  tliM  escpltnation  of  the  nature  i>f  the  end 
and  design  of  these  SOO  or  S50  people  beings  to 
oMae  with  hitti,  as  there  is  in  that  memo- 
VMidam  that  Mr.  Wright  prodaced  :  for  this  is 
in  tfeiKfral  said  900  or  950  people.  And  I  can't 
iMlp  remarking  to  you,  that  it  seemed  to  make 
an  imprassien  on  the  govenior,  ami  to  alarm 
him :' for  it  wns  upon  his  delivering  this  mes- 
ihge  to  him  that  Pleydell  says  he  did  desire 
the  fieM  and  commanding  officers  of  the  corps 
to  assemMe  the  next  morning,  to  see  how  he 
flbooM  receive  the  plaintiff  and  the  people  that 
Were  to  accompany  him.  But  he  saya^  ia> 
stead  of  the  plaintiff  and  such  a  iramher  of 
people,  fs«r  men  came  the  next  day  and 
Drought  %  memorial,  fle  believes  all  the 
eomoMHidiBg  officers  were  there.  He  was  told 
by  the  gtnremor  that  the  sense  of  all  the  offi^ 
eers  was,  that  the  plaintiff  should  betaken  up 
ill  4  datogerotts  and  seditious  person :  he  says 
ke  had  oonsnlted  the  Minorqoin  jadges^  and 
tAMcr  opinion  was  the  same  with  the  military 
#flicct^  He  says  this  gentleman  is  an  mha* 
kilint  of  the  arraval,  just  by  the  glacis  of  the 
fcrt :  tttd  says  that  he  keut  his  father's  yine^ 
y«rl :  and  that  the  defendant,  far  from  bei^ig 
a  tyrannical  over- bearing  man,  is  one  of  much 
temper  and  humanity,  and  the  witness  serred 
under  him  the  last  war. 

Upsa  his  cross-examinatiot^,  be  understood 
by  the  plaintiff's  saying  he  should  bring  300 
Or  650  men>  that  it  was  to  enfbire  o^give 
height  to  his  petition,  to  certify  that  that  was 
their  opinion ;  that  is,  that  they  coaenrred  in 
the  plaintiff 'A  opinion :  but,  says  he,  so  many 
^ple  coming  together  is  an  act  in  Itself  of  a 
tnmoltnous  kind.  He  says  the  people  in  |»- 
neral  wished  to  have  Mr.  Johnston's  regulanoil 
cot;tin«ed.  As  to  the  memorial  that  WM 
brought  by  the  four  men^  he  did  not  rend  it, 
imd.  bad  it  not  in  his  hand  \  but  by  nist  the 
•vperficial  glance  he  had  of  it,  he  thinks  Ibere 
ttight  be  50  or  60  names  to  it. 

Robert  Hudson,  fort- adjutant,  says,  that 
vpon  the  10th  or  11th  of  September,  the  mns- 
lastaph  of  St.  Phillip's  told  him,  that  upon  de^ 
livering  out  a  proclanration  (though  I  ought 
BOt  to  stim  that  up,  for  what  this  Allimundo 
taid  is  no  sort  of  evidence) — but  he  says  tbat 
having  received  this  intelligeuce  (so  far  it  ii 
inatertal)  he  did  give  the  governor  an  infhrma- 
tiodofit:  the  governor  was  then  in  Mahon. 
He  8ays«4hat  before  the  plaintiff  made  this  ob- 
jection, he  never  heard  any  objections  to  Mr. 
ilohnston'9  regulation  $  that  it  was  to  prevent 
the  wine  from  tjirning  sour,  by  being  sold  in 
that  hurrying  sort  of  way  ;  that  great  quanti- 
ties of  it  produce  flnxes  and  oSier  'diseases 
among  the  garrison,  for  there  are  few  cellals  it 
ieeoAs  in  the  garrison.  He  says  after  this  re* 
gulaiion,  in  several  years  experience,  none  of 
the  wine  did  turn  sour.  Then  there  was  a 
iluestiDB  that  aceured  t»  me  to  aak,  wbolhar 


the  serrtng  it  otrt  in  this  sparing  mhmier  didi 
not  infiiienee  tJhe  prioe.  They  said^  no,  be- 
ca«»e  the  affbratioti  fixed  the  prMe  that  it  couki 
not  exceed  it.  ' 

Colonel  Patriek  Mackellar  says  he  koaw« 
tbe  plaintiff;  he  was  cslled  Red  Toney:  1 
suppose  he  Ims  red  hair.  He  says  he  bora  si 
very  bad  character ;  that  he  was  a  seditiona^ 
troublesome,  drunken,  shnffltng  fellow;  that 
he  had  many  oomplainls  affainst  him  from  tw« 
mustastaphs.  He  was  in  the  iifond  from  If  36 
to  1750,  and  again  from  May  1760  to  Itot  May. 
He  tells,  you  £e  arraval  of  St.  Phillip's  is  suf- 
roonded  by  a  lime- wall  on  one  side,  and  tha 
other  side  a  ditch ;  that  the  armval  is  a  royalqr^ 
where  the  governor  haa  a  greater  power  thaa 
any  where  else ;  that  the  judges  can't  inters 
fere  but  by  the  governor's  cooseBt.~*That  eor<* 
responds  exactly  with  tha  explatiatioii  that  Mr* 
Wright  gives. — He  says^  in  ether  parts  of  iIm 
islaml  there  are  jurats,  but  in  the  royalty  thero 
is  only  thi^  mastastaph,  who  is  appointed  by 
the  governor  or  commander  in  chief,  and  is  M 
pleasure  displaced  by  him.  He  takes  cailB  of 
weights,  measures,  and  markets,  and  of  all 
wine  and  the  expenditure  of  it,  and  oettlea 
little  dispate^  between  the  inhabitants  i«  tli^ 
first  instence.  That  the  magistrates  at  Maban 
put  the  afforation  within  their  jurwdiolioii** 
This  mostastaph  does  not  make  any  afforatiaMi 
himself,  but  acquiescet  under  th4t  of  MahiNi  s 
he  only  signifies  the  afforation  that  hai  bsesi 
made  at  Mahon.  Tiie  MiOorquins  are  in  g«» 
neral  governed  by  the  Spanish  laws.  Wfea 
it  serves  their  purpose,  they  plead  the  Engliall 
laws.  Some  are  well  affected  to  our  eountry  % 
same  are  not.  He  atteoded  the.govemor  aa«a 
or  twice  on  account  of  the  plaintiff^  and  lie 
says  that  the  general  opinion  of  all  the  offi* 
dera  was,  that  the  plaintiff  was  a  danfferotts 
petvon,  aid  that  it  Was  proper  to  take  him  m^^ 
and  bfing  him  to  punishment ;  and  were  «f 
opinion  to  banish  him.  He  cays  tiie  defett^^ 
dant  is  a  good  officer,  a  polite  well-bre4 
man,  that  he  carried  bis  command  ia  the 
^enteelest  manner,  and  is  a  petson  of  groak 
hnmanity. 

On  his  cross-examination  he  feays,  that  he 
and  the  other  field-offieers  met  by  the  d^fen^ 
ani's  desire,  to  know  what  was  their  opiniaii 
Ufion  felus  business.  Two  of  the  judges  of  the 
island  thought  it  eniirely  in  the  goveraar'a 
breast  to  do  as  da  pleased  ;  but  there  was  na 
trial.  He  does  not  recollect  whet4ier  majar 
Norton  was  of  that  opinion :  it  was  tlie  opinioA 
of  the  majority.  He  was  asked  whether  «%iar 
Rifby  was  of  that  opinioa  or  not  ?  fie  sa^v 
he  can't  say  how  that  was,  but  does  not  ra» 
member  that  any  one  officer  dissented  fraoa 
that  opinion. 

Then  Edward  Blakenay,  secretary  to  the 
governor  of  that  name,  is  examined.  He  saya 
that  nothing  can  be  executed  in  the  arrhval  of 
Ht.  Phillip's  but  by  the  governor's  permisabn : 
it  is  a  royaKy ;  he  has  the  absolute  govefii«- 
ment  there.  He  says  that  gen.  Blakeney  \ 
fisw  noathi  after  hia  aiiivaliA  the  yaar  174% 
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into  Sptin  ov 
My :  lint  was  la  time  of  |Mace.  He  sajs 
there  «as  tfterwards  by  a  gfreai  deal  of  ioter- 
MiilisB  ksve  gwcn  %o  those  people  to  rdairB. 
fle  sijs  that  Ike  power  itaeir  waa  sever  dia« 
peiri  ;*Bd  lie  took  it  to  be  handed  down  from 
the  ^aaiarda,  hy  whose  laws,  as  jou  oiieerve, 
the  Ifiaenjunis  ave  sovemed,  and  at  their  own 
Kfscst.  He  says  Uie  ^ndg^  ba?e  applied  to 
As  vHaess  for  tliue  gowenw*9  leave  to  execute 
piacaBeo  in  the  arraval.  He  says  Ike  late 
khgseat  feov  FegimeDls  to  relieve  the  troops 
is^ftBcd  there,  (an  order  of  tioaDaDity,  like  bia 
Bs^y)  and  to  have  all  the  wives  and  ohiklrea 
hwg:ht  boine :  however,  a  priest  took  a  liking 
is  see  of  the  joun|f  women,  and  would  n^ 
Mhcr  her  up.  The  priest  was  banished  ;  the 
csBse^oeBce  of  which  waa,  the  girl  was  de- 
itcwd  np,  and  the  priest  was  brought  baek 
wsia.  He  gives  these  as  three  instaeces 
mnat  people  were  hamshed  from  the  island. 
He  sap  that  theee  friars,  two  Praaciacans, 
vcRy  as  be  believes,  natives,  IfinorqaiDS.  This 
is  the  parole  evidoice  that  is  given  on  the 
fsrt  af  the  defendant.  1  have  already  stated 
isysB  tne  sobolaiice  of  all  that  written  evi- 
:  you  have  heard  it,  and  you  are  fsll^ 
•f  aJi  the  eircnmitsnces  attending  this 


Hear,  gentleflnen,  H  is  for  youreonsideration, 
wkihcr  the  defendant,  general  Mostyn,  has 
Bsde  oat  bis  justification;  wlietber  he  has 
fisved  that  the  defiHMiaBt  was  gnilty  of  a  riot, 
■ri  of  a  disiarbance,  and  that  he  eMaavoHved 
ts  excite  and  to  stir  np  a  mutiny  and  a  sedition 
■I  die  garrison.  If  that  is  the  ease,  I  aboald 
iangine,  gentlemen,  the  plaintiff  will  appear  to 
yea  as  a  person  of  a  very  dangerous  disposi- 
€m  ;  and  that  some  very  strict  methods  most 
he  neoeasnry  to  be  taken  in  such  a  situa^oo,  in 
sider  to  preserve  the  garrison,  and  to  prevent 
ss  iosoneotioa.  If  it  is  insinuated  to  the  aol- 
Aers  that  they  are  abused  by  the  oficers  nader 
ibe  governor,  hy  the  govemov^s  connivance^ 
•r  by  his  remissness ;  we  will  say,  though  he. 
hia  ns  kind  of  interest  in  it,  but  by  his  gross 
CBeoarsgeflBent,  they  are  oppressed  and  im- 
pased  upon  ;^sappose  such  a  persaasion  shoald 
ie  infoaed  into  the  people  composiag  the  gar- 
risoB,  I  think  it  is  very  clear,  and  I  oeed  not 
iffgne  to  yon,  to  shew  what  dangepoos  conse- 
fpeneea  may  result  from  that.  Then  you 
w9  esnsider  how  this  case  stands  in  tbat  re- 
Yon  see  that  this  person,  after  several 
(a  new  regalatioo  having  been  noade  by 
Johnston)  is  for  setting  up  again  and 
nsiving  sb  old  regnlatioB  made  in  1753 ;  and 
Hat  he  coold  not  prevail  so  to  do.  Then  the 
Kate  of  tlie  island  was  to  be*  taken.  It  is  in 
the  gavemor's  power  to  resciod  tliis,  as  I  ap- 
iKhcBd,  because  it  is  not  disputed  but  that  bv 
m  oomoiission,  according  to  his  plea,  he  is 
mimsted  with  the  whole  civil  and  military 
tatcmmeBt  of  the  island:  and  i  presume, 
lowevcvy  if  he  was  to  have  madesacb  an  alter- 
he  had  authority  to  do  it ;  the  governor 
T>  in  short,  is  sutrualed  wiUi  it.     Then 


ftbif  parson  wanla  to  aet  tha*  old  boswesaan 
foot  again ;  and  he  does  psodocs,  (far  so  I 
mnst  take  il  from  the  writiug  wbish  that  gen^ 
tieman  has  produced)  he  deea  mean  to^  shew  as 
the  governor,  that  there  are  a  vast  nnmbsr  af 
people  of  his  saass-in  the  affair.  The  misfow 
tune  of  it  is,  however,  that  thia  is  net  expressly 
conveyed  to  the  governor  ;  beoans^  asoording 
to  the  whole  beltef  of  the  agent,  tlauigb  he 
understood  that  it  aras  meant  to  give  weight 
to  the  petilion,  not  to  proceed  la  direct  vio^ 
lenee;  for  what  I  can  find,  that  waa  naldirasb- 
ly  explained  la  general  Uostyn.  Now  yon 
will  consider  upon  this  evidence^  whether  yon 
are  satisfied  that  this  was  such  a  behaviout  in 
the  plaintiff,  aa  to  afford  a  juat  conclusion,  that 
be  waa  a  man  that  was  aboujt  to  stir  up  a  sedi- 
tion aad  a  mutiny  in  the  garrison ;  or  who* 
tber  he  meant  no  more  thaa  aasneatly  to  press 
his  suit,  and  to  endeavour  to  obtain  red^resa 
from  what  seemed  to  him  to  be  a  grievance 
If  you  shall  see  it  in  that  latter  lifi^ht,  to  be 
sure  there  is  no  question  at  alt  that  be  wiU*  be 
entitled  to  recover  in  this  action.  As  for  the 
damages,  1  shall  not  say  a  word  upon  that 
matter,  because  it  is  your  province  to  consider 
on  it  upon  all  the  circumstances.  Thep  there 
is  another  consideration,  which  will  be  a  legal 
consideration :  that  supposing  yon  should  be 
of  opbion  that  this  wasroally  a  sedilioos  behat: 
viour  in  this  plaintiff,  which  yon  will  consider 
of,  and  also  whether  he  acted  ia  such  a  memier 
aa  to  atir  uf^  seditioii,  you  will  be  pleased  to 
say,  that  when  you  bring  in  your  verdict.  The 
next  thing  ia,  that  supposing  yon  see  the  plain- 
tiff's conduct  in  that  light  as  a  mntinons  pur*- 
pose,  whether  the  defendant  eouid  be  warranted 
to  proceed  in  that  maaaer.  That  is,  to  be  sore, 
a  oiatler  of  very  great  consequence.  It  ia  not 
like  persons  in  thiacountry,  ia  England,  where 
no  freeman  shall  be  banished  his  country; 
which  is  carried  lo  such  an  extent,  that  lord 
Coke  tells  us,  that  it  is  not  in  the  power  of  the 
king  to  send  a  man  affainst  hia  will  even  to  be 
the  lord-lieutenant  of  Ireland  (I  don't  believs 
there  are  many  gentlemen,  that  would  recoil 
at  that) ;  but  it  could  not  be  done,  because  it 
would  be  ail  exile :  you  drive  a  man  against 
his  will  out  of  bis  native  country.  Bot  bow- 
ever,  this  is  a  case  you  see  in  a  conquered  iolnnd^ 
in  a  ceded  island.  And  certainly  I  ahould 
coDceive  mysetl;  that  if  in  a  gamson  where 
it  is  absolutely  necessary  to  keep  down  aM 
these  mulinoiia  spirits,  from  the  apparent  rea- 
son of  danger,  that  it  must  certainly  be  law- 
ful for  the  governor  at  least  to  lay  a  man  up  in 
prison  that  ui  turbulent  Bat  I  should  doubt  a 
great  deal  mjrself ;  it  will  be  a  matter  that  you, 
gentlemen,  will  have  an  opportanity  toconsider, 
if  yon  i^lease,  if  ^ou  shall  be  of  opinion  that 
the  plaintiff's  behaviour  was  seditious;  and 
that  IS  the  reason  that  I  desire  you  to  attend  to 
that,  and  tell  me,  when  you  give  in  your  ver- 
diot.  It  would  be  carrying  matters  to  a  very 
great  length  indeed,  in  my  apprehension,  to 
iniy»  that  yon  ahoold  exile  and  banish  a  man 
from  bis  native  seanlry.      I  cannot,  sitting 
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here,  and  as  at  present  advised,  think  that  even 
in  such  a  situation  that  could  be  warranted.  I 
cannot  think  but  that  a  person  might  be  se- 
cured and  ooniioed,in  order  to  be  brought  to 
trial,  and  properly  punished  for  it.  I  leave 
it  to  you  under  these  observations,  and  yon 
frill  cqnsider  upon  the  whole  of  it,  what  da- 
mages you  shall  please  to  give  to  the  plain- 
tiff.  As  to  the  defendant,  yon  hear  the  cha- 
racter he  bears  from  all  the  witnesses:  a  roan 
cf  great  humanity,  who  has  tieen  'guilty  of  an 
inoniinate  use  of  his  power,  but  not  with  a 
malevolent,  bad,  and  wicked  design.  To  be 
sure,  you  will  not  deal  out  the  flamages  with 
the  same  view  as  you  would  against  a  man 
that  acted  clearly  and  demonstrably  with  ma- 
lice. It  is  your  province,  gentlemen,  to  con  • 
aider  all  the  cirounistanees,  and  to  give  in  your 
verdict  accordingly. 

The  jury  withdrew,  and  in  about  an  hour 
returnetl,  and  gave  in  their  verflict  for  the  plain- 
tiff, with  3,000/.  damages,  and  all  costs  of  suit. 
•^And  at  the  same  time  said,  that,  in  their  opi- 
nion, the  plaintiff  was  not  guilty  of  mutiny  or 
•edition,  or  acted  in  any  way  tending  thereto. 

Further  Proceedings  in  this  Cause. 

The  counsel  for  the  defendant,  while  the 
jury  withdrew  to  consider  their  verdict,  ten- 
dered to  the  judge  minutes  of  a  bill  of  excep- 
tions ;  and  on  the  fourth  day  of  Michaelmas- 
term,  the  Court  of  Common-Pleas  was  moved 
for  a  new  trial. 

The  defendant's  coansel  made  his  motion  on 
two  grounds. 

First,  for  excess  of  damages ;  alledging  that 
the  jury  had  proceeded  on  a  mistake,  for  they 
had  found  that  the  plaintiff  was  not  guilty  of 
mutiny  or  sedition ;  whereas  he  insisted  it  was 
most  plain  from  the  written  evidence,  that  the 
plaintiff  had  endeavoured  to  make  the  garrison 
believe  that  he  was  their  friend. 

Secondly,  that  a  new  trial  ought  to  be 
granted,  because  this  action  could  not  be  main- 
tained, as  the  Court  liad  no  jurisdiction. 

The  rule  to  shew  cause  was,  of  course, 
granted.  . 

On  the  25th  of  November,  Mr.  Just.  Gould 
re|K>rted  the  evidence,  which  agreed  with  the 
printed  trial.  On  the  26th,  it  was  solemnly 
argued  on  the  first  objection  of  excess  of  da- 
mages, the  Court  not  permitting  the  defend- 
ant's counsel  to  argue  the  second  objection,  as 
they  said  it  would  be  introducing  a  new  mode 
of  practice,  which  might  eventually  be  preju- 
dicial to  suitors  ;  and  as  the  bill  of  exceptions 
went  with  the  record  to  the  court  of  Ring's- 
bench,  that  was  the  proper  court  to  deteilnine 
on  it. 

Lord  Chief  Justice  De  Grey  delivered  bis 
•pinion  to  the  following  purport. 

I  have  always  considered  this  mode  of  ap* 
plication  for  a  new  trial,  as  very  salutary  to  the 
suitors,  who  may  be  injured  by  mistakes ;  and 
likewise  to  the  jury,  as  it  reforms  their  errors, 


if  they  commit  any,  and  is  a  happy  snbstitut« 
for  the  much  more  grievous  proceeding  that 
the  common  law  had  directed.    With  regard 
to  the  interposition  of  the  courts  of  justice  od 
the  quantum  of  damsges^  where  the  subject  of 
the  suit  is  contract,  the  Court  has  an  easy  rule 
to  gcvbv  in  rectifying  the  mistakes  of  the  jury, 
because  there  is  a  certain  test  and  standard. 
As  for  instance,  if  a  man  should  bring  an  action 
on  a  note  for  a  100/.,  and  tlie  jury  should  give 
for  damages  i;000/.   under  the   idea  of  in- 
terest, they  would  go  upon  a  mistaken  prin- 
ciple, as  it  is  certain  the  party  could  not  have 
sustained  sn  injury  adequate  to  that  compensa- 
tion :  the  damages  would  be  excessive,  and  the 
Court   would   correct   it.      But  in    personal 
wrongs,  it  is  much  more  difficult  to  draw  a 
line.    1  do  not  go  so  far  as  to  say,  that  in  per- 
sonal wrongs  the  Court  will  never  interpoee, 
even  upon  the  article  of  excessive  damages,  if 
they  are  outrageous,  and  appear  so  to  the  Court ; 
that  is,  as  my  brother  Gould  expressed  it,  if  it 
appears,  in  giving  the  damages,  that  the  jury 
did  not  act  with  deliberstion,  but  with  passion, 
partiality,  or  corruption..    As  for  instance,  if 
two  ordinary  men  should  quarrel  at 'an  ale- 
house, and  one  should  give  the  other  a  fillip 
upon  the  nose,  and  1,(^/.  should  be  given 
for  damages,  which  is  ten  times  more  than 
both   the   parties  are  worth,  such  damages 
would  be  evidence  that  the  jury  had  not  acted 
with  the  deliberation  that  the  administration  of 
justice  requires.    It  is  a  personal  tort,  but  the 
damages  are  excessive.    There  are  other  cir- 
cumstances, where  the  Court,  even  upon  exces- 
sive damages,  might  interpose:   and  I  think 
the  counsel  for  governor  Mostyn  have  very 
wisely  endeavoured  to  ground  themselves  upon 
such  a  principle  in  this  cause ;  which  is,  that 
the  jury,  in  assessing  the  compensation  for  the 
injury,  have  proceeded  on  a  mistake.    It  is 
possible  that  in  many  instances  that  mistake 
may  arise  from  the  direction  of  the  Court ;  for 
the  Court  may  perhaps  direct  the  jury  to  at- 
tend to  a  circumstance,  that  in  point  of  law  is 
not  proved,  or  is  not  the  subject-matter  far  their 
consideration :  or  it  is  possible  that  the  jnry 
may  so  mistake  the  evidence,  as  to  believe  the 
fact  to  lie  true,  when  it  is  not  so :  then  it  comes 
to  be  a  proper  motion  for  a  new  trials  because 
the  venlict  is  contrary  to  evidence.    Or  the 
jury  may  give  credit  to  such  circumstances^ 
which  either  have  not  been  pr6ved,  or  are  not 
true,  and  they  may  aggravate  the  damages 
upon  that  account :  they  then  act  under  a  mia- 
take,  which  most  certainly  ought  to  be  rectified. 
That  is  the  ground  upon  which  the  present  ap- 
plication is  made.    But  if  you  consider  it  la 
your  own  mind,  it  will  necessarily  result  to  this 
proposition,  that  the  jury  have  found  a  fiust 
contrary  to  evidence.    As  my  brother  Davy- 
was  aware  that  there  might  be  some  difficulty 
in  maintaining  that  proposition,  he  put  it  into 
another  shsfie,  and  ssid  it  was  a  circumstance 
that  was  proper  for  the  jury  to  consider  as  ft 
ground  for  mitigating  the  damages ;  instead  of 
which,  they  had  from  that  drcumstance  mg^^ 
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fitfilarf  Ihe  davagM.    So  that,   upoD  the 

whob^  it  will  atill  recur  to  the  aame  propoa- 

tMM,  that  tb«y  have  aated  upon  a  mistake,  io 

pr'ag  afgravated  damages  open  a  fact,  wfsich 

tkj  bare  found  oeotrary  to  et idence.    For 

diejr  vera  noaniiDoosly  of'  opioioa,  that  what 

the  plaiotiir  di^y  was  not  done  with  any  sedi- 

tiaes  fiew,  or  tending  thereto,  but  was  an 

aamest  pressing  of  a  soit  to  be  relieved  from  a 

irieraoce  supposed.    That  was  the  enquiry 

Ibej  vefe  particularly  ordered  by  my  brother 

QtM  to  make  ;  and  that  was  the  answer  that 

Ibey  ||;af  e;    Now,  if  in  point  of  fact,  they  were 

as  aaiataken,  as  that  they  ought  not  to  hare 

been  of  ofHuioo  that  the  plaintiff  did  not  act 

witb  a  seditioofl  view,  but  was  only  pressing 

iB^srtnnalely  a  suit  for  relief  from  a  supposed 

fiKfaaee,  then  they  have  given  damages  upon 

a  fshe  aoppositjon ;  they  have  given  aooh  as 

are  sot  proporkioBate  to  the  injury  received. 

The  argameot  then  seenM  to  mo  to  come  to 

this,  tbat  they  have  believed  a  fact  which  they 

eagbt  net  to  f^re  believed,  because  the  proof 

vaa  i^nst  iL     We  are  therefore  to  consider, 

vbetbcr  the  damages  ought  to  have  been  raised 

80  high  or  not.     And  there  are  two  cases  in- 

Mlad  upon.    One  is  the  behaviour  of  Mr.  Fa- 

hrigas,  as  tending  to  raise  disorder  and  sedition 

is  ibe  government    The  other  is  the  conduct 

sf  lovcroor  Moaty n,  in  extenuation  of  damaffes, 

as  acting  under  a  mistake,  and  having  tULon 

tie  best  advice   the  nature  of  .his  sanation 

wsokl  admit.     In  order  to  understand  thu,  we 

■mat  aee  for  a  moment  the  situation  the  go- 

vcrsment  stood  in. 

.This  island  was  conquered  in  1708.  The 
ooB^nerers  ^no  matter  in  what  mode)  had 
a  ngbt  to  impose  what  laws  they  pleased. 
Upon  the  cession  of  the  island,  by  the  eleventh 
article  of  the  treaty  of  Utrecht,  part  of  the  right 
if  the  eonqtieror  was  jfiFen  up ;  for  it  is  stipu- 
lated, that  the  inhabitants  snail  enjoy  their 
beaeors,  estates,  and  religion.  So  far  there- 
fife  the  right  of  the  conqueror  is  restrained  ; 
Wt  with  regard  to  their  laws,  there  was  no 
■tipahtion,  nor  was  it  ever  understood  so  by 
aoier  people.  It  is  well  known  that  the  earl 
if  Stanhope  and  the  duke  of  Argyle,  as  pleni- 
pateatiaries  upon  this  subject,  and  afterwards 
aD|  lord  Boliogbroke,  did  assure  the  inhaln- 
taata,  that  they  should  enjoy  their  own  rights 
•ni  privileges,  still  subject  to  the  supreme  do- 
■iaion  of  the  opnqueror.  Those  rights  and 
pririlegea  which  the?  were  to  enjoy,  were  the 
wlahlished  municipal  laws  of  the  island,  under 
aacb  regulations  as  the  legislature  of  this  conn- 
hy  sheokl  impose  upon  them.  This  assu- 
naoa,  made  at  that  time,  has  been  attended  to 
W  government  ever  since ;  for  they  have  had 
the  enjoyment  of  their  privileges  so  assured  to 
Ibem,  and  have  had  such  regulations,  as  the 
(•temment  and  the  nature  of  affairs  have  from 
taae  to  time  required. 

The  king  in  oooocil,  in  the  year  1759,  (upon 

^iifcral  complaints  having  been  made  againat 

geaeral  Anstruther,  who  had  been  the  gover- 

asr)  made  the  regulatioBy  as  it  is  aallad,  of 
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1759 ;  by  which  the  king  in  council  intended 
to  provide  agaioft  that  ojipreaaive  power  of  the 
governor,  which  the  mhabitaots  had  com- 
plained of,  and  that  the  people  of  the  island 
ahould  be  at  liberty  to  aell  their  wines  at  the 
price  fixed  by  the  jurata  of  the  different  ter- 
minos.— These  powers  were  soon  found,  or 
thought,  to  be  abused  f  which  occasioned  a 
representation  to  be  made  by  the  then  governor 
to  the  king  in  council,  which  produced  ilie  new 
regulation  of  1753,  which  leaned  on  the  other 
side,  as  the  natives  said  :  for  as  the  former  was 
supposed  to  g^ive  too  much  power  to  the  macfis- 
trates  of  the  island^  making  them  independent 
of  the  governor ;  so  this  threw  too  much  power 
into  the  hands  of  the  governor,  and  hiid  them 
too  much  at  his  mercy. 

There  is  one  thing  mentioned  in  my  brother 
Gould's  report,  which  I  think  proper  to  take 
notice  of,  because  it  should  not  be  so  mistaken.  ^ 
One  of  the  witnesses  in  the  cause  represented 
to  the  jury,  that  in  aome  particular  cases,  espe- 
cially in  criminal  matters,  the  governor  resident 
upon  the  ishmd  does  exercise  a  legislative 
power.*  It  was  gross  ignorance  in  that  person 
to  imagine  such  a  thing.  I  may  say,  it  was 
impossible,  that  h  man  who  lived  upon  the 
island,  in  the  station  he  had  done,  should  not 
know  better,  than  to  think  that  the  governor 
had  a  civil  and  criminal  power  Tested  in  him. 
In  the  island,  the  p;overnor  is  the  king's  ser- 
vant: his  commission  is  from  the  king,  and 
he  is  to  execute  the  power  he  is  invested  with 
under  that  commission,  which  is  to  execute  the 
laws  of  Minorca  under  such  regulations  as  the 
king  shall  make  in  council.  How  does  it  stand 
afVer  the  conquest  of  this  island  in  1757,  by 
the  French,  and  the  relinquishment  of  it  upon 
the  peace?  When  general  Johnston  was  sent 
as  deputy -governor,  he  thought  fit  to  make  a 
new  regulation.  Now,  I  conceive,  it  was  a  vain 
imagination  in  the  witnesses  at  the  trial,  (for 
we  don't  want  to  go  to  Minorca  to  understand 
the  conaitution  or  that  island)  it  therefore  was 
a  vain  imagination  in  the  witnesses  to  say,  that 
there  were  five  terminus  in  the  island  of  Mi- 
norca. I  have  at  various  times  seen  a  multi- 
tude of  authentic  documents  and  papers  rela- 
tive to  that  island,  and  I  do  not  believe,  in  any 
one  of  them,  that  the  idea  of  the  arraval  of  St. 
Phillip's  being  a  distinct  jurisdiction  was  ever 
started.  Mabon  is  one  of  thd  fouf  terminos : 
St.  Phillip's  and  all  the  district  about  it,  is  com- 

Erehended  within  the  termino  of  Mahon.  Bur, 
owever,  as  it  happens  to  lie  near  the  glacis  of 
the  fortification,  and  the  governor's  power  (I 
don't  mean  his  legal  authority)  being  there 
greater  than  it  may  be  in  more  distant  parts  of 
the  island,  there  has  been  a  respect  shewn  him,  ^ 
a  decency  perhaps  to  the  governor,  which  has 
prevented  the  magistrates  interfering  without 
bis  knowledge.  But  to  suppose  that  there  is  a 
distinct  jurisdiction,  separate  from  the  govern- 
ment of  the  island,  is  ridiculous  and  absurd  :  it 
is  what  I  never  did  hear  of,  till  it  was  men- 
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tioned  in  my  brotber  GouM's  report.  General 
Johnston  made  an  alteratioo  in  tbe  arra? al  of 
8t.  Phillip's,  which  is  a  district  of  a  mile  or  two 
in  circiimfereDce,  With  some  few  hoodred  in- 
habitants. He  difided  this  into  a  snbdhrision 
of  four  other  districts,  add  annulled  by  bis  own 
autbority  tbe  regulation  of  1753,  respecting 
tbe  mode  by  which  tBe  wines  were  to  be  sold. 
As  far  as  appears  in  this  cause,  be  did  that 
without  authority.  If  he  had  the  sanction  of 
government,  bis  instructions  should  bsTo  ap- 
peared, if  tiie  defendant  intended  to  avail  him- 
self of  them.  [  only  mean  to  be  understood, 
that  general  Johnston  bad  no  authority  to  su- 

tersede  the  order  of  counsel  by  bis  own  power ; 
Dt  at  the  same  time  it  seems  to  be  a  very  sa- 
lutary provision  ;  and  if  be  bad  represented'  it 
to  tbe  king  in  council,  no  doubt  but  it  would 
have  been  approved  of.  I  may  say  that 
tbe  inhabitaots  approved  of  it,  because  from 
that  time  there  never  has  been  any  complaint 
of  it.  A  few  years  ago  there  were  a  multitude 
•f  complaints  brou^t  against  the  arbitrary 
acts,  as  they  were  called,  and  the  oppressive 
conduct  of  this  very  general  Johnston.  They 
were  heard  in  a  fufl  council  with  a  great  deal 
of  solemnity  for  a  great  number  of  days, 
and  tbe  council  came  into  a  resolutioo  upon 
them.  This  alteration  of  the  order  in  1753 
was  not  one  of  their  charges  against  him ; 
therefore  it  is  clear,  that  3ie  inhabitants  of 
the  arraval  did  BOt  at  that  time  tbinlL  it  an 
oppression. 

We  come  now  to  the  point  of  time,  when 
Mr.  Fabrigas  complained  of  it.  1  will  not 
condemn  him  for  referring  to  the  order  of 
council.  He  had  a  right  to  know  whether  this 
alteration  of  governor  Johnston  was  made  by 
iutbority,  and  whether  it  had  tbe  effect  of  the 
power  of  tbe  king  in  council ;  therefore  I  do 
not  condemn  tbe  thing  itself.  Mr.  Fabrigas 
not  having  met  with  that  success  which  he  ex- 
pected, (though  governor  Mostyn,  I  think,  till 
the  time  of  the  arrest  and  commitment,  acted 
with  a  great  deal  of  caution,  judgment,  and 
prudence,  I  can  almost  say  impartiality)  and 
not  being  satisfied  with  tbe  opinion  of  tbe  go- 
vernor upon  the  representalion  and  defence  of 
Allimundo,  which  be  bad  never  seen,  desires  to 
see  it.  His  petition  is  rejected.  This  produces 
a  peevish  application  again  and  i^;ain  to  tbe 
governor,  and  from  one  complaint  another 
arises.  New  grievances  are  supposed  to  be 
received,  not  only  by  Mr.  Fabrigas,  but  by  the 
inhabitants  of  tbe  arraval  at  large :  and  1  can- 
not say  that  I  approve  of  the  manner  in  which 
he  did  pi^secnte  bis  claim :  the  effect  of  it  is 
another  thing.  He  certainly  did  not  observe 
that  decency  and  respect  to  tbe  governor  which 
he  ought  to  have  done.  If  the  governor 
did  not  attend  to  his  complaints,  tbe  king  in 
council  was  open  to  him.  We  all  know,  that 
tbe  way  to  tbe  king  in  council  has  been  pur- 
sued very  often,  where  the  governor  has  not 
attended  to  the  complaints  of  the  Minorquios. 
His  expressions  indeed  have  the  appearance  of 
hnmility  and  respect  i  but  yet  there  is  a  petu- 


lance in  the  continuing  hb  petitions,  whidr 
might  disturb  tbe  governor.    Thus  the  matter 
goes  on ;  this  man  still  complaining,  and  ear- 
nestly pressing  of  bis  suit  upon  a  erievanct 
supposed,  till  tbe  secretary  informed  tbe  go* 
vemor,  that  tbe  plaintiff  would  come  next  day 
with  his  petition  backed  with  150  of  tbe  dealers 
in  grapes  and  wine.    This  it  is  that  is  soppoee^ 
to  alarm  tbe  governor.    Now  1  will  not  reflect 
so  much  upon  the  honour  of  any  governor  of 
the  garrison  of  fort  St  Phillip's,  as  to  soppose^ 
that  lie  really  thought  his  garrison  was  ui  any 
more  danger  than  this  court  is  at  the  pressnt 
moment ;  nor  will  I  suppose,  that  if  be  did 
think  his  garrison  was  in  danger,  that  be  would 
have  taken  such  feeble  means  to  defend  it. 
Tbe  governor  was  disconcerted  by  the  petu- 
lance of  the  HMO,  and  was  off  bis  guard ;  and 
thoogh  be  took  the  advice  of  those  who  wer^ 
tbe  proper  persons  to  advise  him  there,  yet  he 
must  have  too  much  sense  to  imagine,  that  tb« 
advice  they  gave  him  was  socli  as  be  could 
either  in  law  or  reason  follow.     I  am  not 
speaking  How  of  tbe  law  of  this  island ;  but 
it   is  totally  contrary  to  all  principles,   and 
to   every  idea   of  justice  in  any  country. 
But  the  next  day,  this  petition  is  presented 
by  four  men  only.      Then  there  is  an  end 
of  all  danger  to  the  garrison  and  tbe  govern- 
ment ;  and  yon  plainly  see  no  disturbance  was 
meant ;  nor  is  there  any  evidence  of  bis  solicit- 
ing the  people,  of  bis  breeding  cabals  amoD|^ 
them,  or  exciting  any  tumult  or  disorder.  Tb« 

{ilaiotiff  had,  to  say  the  worst,  only  behaved 
limself  ill  in  tbe  mode  of  bis  importunity ;  ami 
when  he  was  open  to  tbe  laws  sr  that  country 
(for  such  laws  i  presume  there  must  be)  if  hm 
bad  offended,  he  might  have  been  prosecuted 
in  tbe  courts  of  criminal  jurisdiction.  Whether 
he  acted  improperly,  from  not  having  SOO'- 
ceeded  in  prevailing  upon  the  majority  of  tiM 
people  to  think  he  was  rif  ht  in  desiring  to  id- 
force  the  order  of  1754,  is  not  the  qoestioii  : 
the  people  seemed  to  be  content  with  the  varia- 
tion, or  deviation,  made  by  general  Johnston. 
Now  when  all  these  matters  are  over,  this  mm 
is  committed  to  prison ;  and  there  is  tbe  fimi 
complaint :  and  I  must  take  it  upon  this  mo- 
tion, that  it  was  a  false  imprisonment.    If  thm 
K vemor  had  secured  him,  nay,  if  he  bad 
rely  committed  him,  that  he  might  bare  been 
amenable  to  )nstice;  and  if  be  had  immediately 
ordered  a  prosecution  upon  any  part  of  his  gob* 
duct;  it  would  have  been  another  questiooy  sad 
might  have  received  a  different  oonslderatioB. 
But  be  commits  him  to  the  worst  prison  in  thm 
island ;  and  in  a  way  which  I  cannot  conceive 
came  from  general  Mostyn.    What  conM  io- 
doce  him  to  use  a  man  \m\JA  such  hardship  and 
inhumanity  f  Was  not  putting  him  into  prison, 
sufficient?  Why  was  he  to  be  deprived  of  tbe 
aociety  of  Ihs  wife  and  children,  without  bevn^ 
allowed  any  thing  for  bis  sustenance  hot  tirend 
and  water,  and  to  lie  upon  the  floor  F  in  this 
condition  he  remains  for  six  days :  then  cotnan 
a  fecund  imprisonment;  tor  I  take  the  whole 
year  to  be  a  continuation  of  tbe  false  impriaan- 
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QBder  the  idea  of  a  baoiahmeDt  to  Carthageoa. 

I  do  Relieve  Mr.  Mostprn  was  led  into  this,  no- 

dcr  liieold  practice  ot  the  island  of  Mioorca,  by 

viscb  it  wsa  iisusl  to  baoisb :  1  suppose  the 

sU  Miooraoios  thought  fit  toadfise  him  to  this 

iMBiure.  Bot  the  goferoor  knew  that  he  could 

Bi  B«re  imprisoii  him  for  a  twdremonth,  than 

thit  he  could  inflict  the  torture  \  yet  the  tor- 

tsre,  u  well  as  banishment,  was  the  old  law  of 

Jfioorcs,  which  fell  of  course  when  it  came 

into  oar  possession.     Erery  English  governor 

ksew  he  could  not  inflict  the  torture ;  the  coo- 

fdlotioo  of  this  country  put  an  end  to  that  idea. 

This  OMQ  is  then  dragged  on  board  a  ship,  with 

«cb  drramstances  of  iohumaoity  and  hard- 

a»  ss  1  caoDot  believe  of  general  Mostyn ; 
be  is  carried  into  a  foreign  eoontry ,  and  of 
all esaDtries  the  worst;  for  I  believe  there  are 
diiecfioBS  giveo,  that  no  persons  should  go  to 
Spuo,  or  be  permitted  to  quit  the  port  orCar- 
tbagos.  All  his  continuance  in  Spain,  I  look 
.  upoo  Si  a  cootiouance  of  the  false  imprisoo- 
neot;  because  every  constraint  upon  personal 
IttKrty,  without  le^l  authority,  is  a  false  im- 
priaooment:  and  if  a  captain  leaves  a  sailor 
spoB  a  desert  island,  though  he  is  left  at  lib^ty 
woe,  yet  the  keeping  him  from  that  place  to 
fbich  be  had  a  right  by  law  to  come,  is  an 
iawisonment. 

If  open  proper  cause  the  courts  of  justice 
Ibcn  had  in  a  judicial  way  exercised  any  power 
vUch  their  laws  would  have  supported,  and^ 
vbicb  the  laws  of  this  country  might  not,  what 
Ibe  effect  of  that  would  have  been  has  nothing 
Is  do  with  this  cause ;  for  now  we  take  it  upon 
the  general  issue,  Not  Guilty.  In  this  case, 
lbs  Bun  has  been  imprisoned  under  circum- 
Maaess  of  great  hardship  for  twelve  months, 
sad  kept  from  the  oommnnicatioo  of  his  family 
lad  bis  own  oonoems.  In  this  situation  he 
Brians  bis  action  ;  and  the  jury  have  thought 
ftto^ve  3,000/.  damages.  Tote  sure,  3,000/. 
M  IB  immense  sum  for  a  Minorqoin  to  recover : 
isj  brother  Dav  v  thought  proper  to  use  the 
oprasion  of  its  being  an  outrageous  sum.  To 
iiy  what  IS  the  value  of  the  lilierty  of  a  ouin's 
pcnon,  secluded  from  his  family,  under  circum- 
iluees  of  hardship,  for  twelve  months,  is  a  diffi- 
cak  matter.  Men's  minds  will  vary  much  about 
it:  1  should  think  one  thing,  another  would 
Ibiok  another.  In  this  case  of  personal  wrongs, 
vhit  has  the  law  said  ?  The  law  has  said,  that 
tjacjr  of  twelve  men  shall  be  the  judges  to  de* 
wnme  and  assess  the  compensation  for  that 
pvsonal  wrong.  We  cannot  bot  recollect  what 
ptSRd  in  tboae  nnfortonate  affairs  that  happen- 
^  sbout  the  secretary  of  state  and  a  printer's 
^r.  A  servant  is  taken  op  under  a  mistake, 
vd  carried  In  a  better  boose  than  his  own,  is 
ftd  with  better  provisions  than  be  had  of  hb 
^vs,  and  is  treated  better  than  he  would  have 
Mm  treated  when  at  liome ;  yet  he  brings  an 
MioB  of  fiilse  imprisoomeut,  and  has  300/. 
*  It  was  more  than  he  could  earn  for 
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years.  The  Court  was  applied  to  for  a  oeir 
trial,  upon  excrssive  damages.  What  did  the 
Court  say  r  (and  I  never  heard  their  judgment 
in  that  matter  arraigned)  '*  We  are  not  tbe  ji:t* 
dicature  to  determine  upon  the  deliberate  judg- 
ment of  a  jury,  u|>on  such  a  subject  as  this. 
Have  the  jury  exercised  thei^jud^meot?  or,  is 
there  any  imputation  upwn  their  conduct  ex- 
cept the  idea  of  the  com|iensation  not  being 
proportioned  ?  Not  at  all.'*  How  can  a  court 
of  justice,  that  is  to  determine  upon  law,  set  a 
value  upon  this,  and  say,  itiswningP  What 
would  be  the  consequence  of  it  ?  If  we  say  thia 
is  wrong,  we  must  say  what  is  right  Then 
we  are  to  tell  the  jury,  **  You  are  not  to  fiod 
3,000/."  "  May  we  fiod  9,000/.  1,000/.  500/. 
or  100/.  P  Tell  os  where  you  think  we  should 
be  right?"  **  We  must  not  tell  yon ;  we  haTe 
no  authority  to  do  that ;  but  y^  must  not  give 
outrsgeoos  damages."  For  though  I  may 
know  in  my  own  mind  whereabouts  I  should 
compensate  the  injiirv,  without  saying  whether 
it  would  be  more  or  less  than  this,  yet  I  cannot 
prescribe  to  the  jury  what  1  think  tbe  value  of 
personal  liberty.  But  it  m  said;  that  the  go- 
vernor did  what  he  could  in  his  sitoatioo ;  but 
was  mistakeo.  If  be  was  mistaken,  it  is  a 
matter  of  mitigation  before  the  jury,  and  it 
comes  exsctly  to  the  ssme  point.  I  presume 
it  was  pressed  before  the  jury,  and  they  paid 
such  attention  to  it  as  they  thought  proper ; 
and  therefore  it  would  be  totally  evoking  the 
cause  from  its  proper  determination  to  say,  that 
the  jury  ought  to  give  some  other  damages  than 
they  have.  As  to  the  ground  on  which  the 
defendant's  counsel  have  made  this  motion,  it 
arises  from  an  accident,  and  I  think  an  acci- 
dent which  was  very  properly  provided  for: 
for  had  it  not  been,  that  the  learned  judge  who 
tried  the  cause  had  particularly  in  terms  recom- 
mended the  consideration  of  this  point  to  the 
jury,  and  taken  their  answer,  the  defendant 
could  not  have  had  any  ground  to  apply  tor  a 
new  trial.  In  my  opinion,  the  learned  judge 
did  very  right,  and  acted  with  great  prudence 
and  justice  to  tbe  parties,  and  to  the  future 
questions  that  may  arise  in  this  cause;  for  it 
looks  as  if  the  parties  from  the  beginning  in- 
tended to  spply  either  here  or  elsewhere.  Now 
it  is  a  very  different  question,  whether  the  go- 
Temor  ot  Minorca,  finding  a  subject  mutinous 
and  seditieos,  and  disturbing  bis  govemmmt, 
can  arrest  and  imprison  him  *  or,  whether  he 
can  justify  what  he  hasdonOy  the  jury  leaving 
found  that  he  was  neither  mutinous  nor  sedi- 
tions P  Had  they  found  the  contrary,  that  fact 
might  have  been  taken  into  considera^oo  in  a 
court  of  iostioe ;  but  as  they  have  exercised 
that  jurisdiction  the  constitution  has  given  them, 
I  think  there  ought  net  to  be  a  new  trial. 

Mr.  Just.  Goti/dsaid,  that  the  Court  was  not 
warranted  in  determining  that  the  damages 
were  excessive,  without  breaking  in  upon  the 
fondamental  principles  of  the  constitntioo. 

Mr.  Just.  Btaciuione  observed,  that  these 
damages  ooiUd  but  be  called  angry  or  vindietive 
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damagfet,  as  the  injary  was  as  outrageous  as 
tbe  damages  coald  be  excessive. 

Mr.  Just.  I^are$  declared,  that  Mr.  Fabrigas 
had  been  imiirisoDed  and  treated  in  such  a 
manner  ifiat  he  did  not  care  to  repeat* 

The  whole  bench  were  unanimous  in  refusing^ 
a  new  trial,  and  the  rule  was  consequeutly  dis- 
charged. 

Farther  .  Proceedings  in  the  Cause  of  Fa- 
briqas  and  mosttn. 

The  Court  of  Common  Pleas  having  refused 
governor  Mostyn  a  new  trial,  he  resorted  to  a 
Writ  of  Error,  which  v^as  allowed  on  the  14th 
•of  Deceuiber  1773. 

On  the  16th  of  December  be  was  obliged  to 
put  in  bail. 

A  rule  was  given  to  transcribe  the  record  in 
Hilary  term,  1774. 

The  first  Scire  Facias  issued  in  Easter 
term. 

The  secdnd  Scire  Facias  issued  in  the  same 
term,  on  the  16th  of  May,  returnable  in  Tri- 
nity-term. 

Mr.  Fabrigas,  the  defendant  in  error,  was 
served  with  a  summons  on  the  7th  of  June, 
that  the  plaintiff  might  have  time  to  assign 
errors  till  judge  Gould  had  put  bis  seal  to  the 
bill  of  exceptions. 

On  the  8ih  of  June,  judge  Gould  came  into 
the  court  of  King's- bench,  and  acknowledged 
|iis  seal.-T-The  errors  were  assigned  on  the  16tb 
of  June.  The  defendant  pleaded  in  nulla  at 
erratum  on  the  20th. — A  Concilium  was  moved 
lor  on  the  Slst  of  June. — It  was  set  down  for 
argument  for  the  first  Friday  in  Michaelmas 
term. 

It  was  argued  on  Tuesday  the  15th  of  No- 
Tember  1774 ;  and  the  record  is  as  follows  : 

**  The  Record  of  the  Proceedings  in  Fabrigas 

and  Mostyn. 

«  The  Writ  of  Error. 

<<  As  yet  of  Trinity-term,  in  the  14th  year 
pf  the  reiffu  of  king  George  the  third, 

**  Our  lord  the  King  sent  to  his  trusty  and 
well- beloved  sir  William  de  Grey,  knight,  his 
phief  justice  of  the  bench,  his  close  writ,  in 
these  words  ;  that  is  to  say :  George  the  third, 
hy\he  grace  of  God,  of  Great  Britain,  France, 
and  Ireland,  king,  defender  of  the  faith,  &c. 
To  our  trusty  and  well<beloved  sir  William  de 
Grey,  knight,  our  c^ief  justice  of  the  bench, 
greeting.  Forasmuch  as  in  the  record  and 
process,  as  also  in  giving  of  judgment  in  a 
plaint  which  was  in  our  court  before  you  and 
your  associates,  our  iustices  of  the  bench,  by 
our  writ  between  Anthony  Fabrigas  and  John 
Hostyn,  esq.  of  a  plea  oi  trespass,  assault,  and 
false  imprisonment,  as  it  is  said,  manifest  error 
bath  intervened,  to  the  great  damage  of  the 
«aid  John,  as  by  his  complaint  we  are  informed : 
Ve,  willing  that  the  said  error  (if  anjr  be)  be 
^uly  amended,  and  full  and  speedy  justice  done 
to  the  said  parties  in  this  bebalfi  do  command 


you,  that  if  judgment  be  given  tberAopon,  theik 
you  send  to  us  distinctly  and  plainly,  on&itt 
your  seal,  the  record  and  process  of  the  said 
plaint,  and  all  things  touching  the  same  and 
this  writ ;  so  that  we  may  have  them  in  flfteen. 
days  of  St.  Hilary,  wheresoever  we  shall  then 
be  in  England  ;  that  inspecting  the  record  and 
process  aforesaid,  we  may  cause  further  tO  bt 
done  thereupon  for  amending  the  said  error,  ak 
of  right,  and  according  to  the  law  and  eostook 
of  England,  shall  be  meet  to  t>e  done.  Witncas 
ourself  at  Westminster,  the  6ih  day  of  De- 
cember, in  the  14th  year  of  our  reign.  Hit.  A.  L. 

**  The  Return  to  the  Writ. 

**  The  Answer  of  sir  William  de  Or«f» 
knight,  chief  justice  within  named. — The  re* 
cord  and  process  of  the  plaint  within  mentioned^ 
with  all  things  touching  the  same,  I  sentf  be- 
fore our  lord  the  king,  wheresoever,  Bcc.  at  ft 
day  within  contained,  in  a  certain  record  to  the 
writ  annexed,  as  I  am  within  commanded, 
Sec.  WiixiAH  bE  Gbbt. 

'*  Pleas.  Inrolled  at  Westminster  before  sit 
William  de  Grey,  knight,  and  his  bretbreto, 
justices  of  his  majesty's  court  of  Common 
Bench,  of  Easter- term,  in  the  15th  year  of  the 
reign  of  our  sovereign  lord  George  the  third, 
by  the  grace  of  God,  of  Great  Britain,  Franoe, 
and  Ireland,  king,  defender  of  the  faith,  and  a6 
forth.    Rolls  616  and  617. 

"  The  Declaration. 

"  In  the  Common  Pleas.  London  to  wit» 
John  Moityn^  late  of  Westminster,  in  the  county 
of  ftliddlesez,  esquire,  was  attached  to  answer 
Anthony  Fabrigas  of  a  plea,  wherefore  be 
with  force  and  arms  made  an  assault  upon  the 
said  Anthony  at  Minorca,  (to  wit)  at  London 
aforesaid,  in  the  parish  of  Saint  Mary-le-Boir, 
in  the  ward  of  Cheap,  and  beat,  wonnded,  and 
ill-treated  him,  and  there  imprisoned  bim,  and 
kept  end  detain^  bim  in  prison  there  for  n 
long  time  without  any  reasonable  or  probabte 
cause,  contrary  to  the  laws  and  ctistoms  of 
this  realm,  against  the  will  of  the  said  Anthony, 
and  compelM  the  said  Anthony  to  depart  ^m 
and  leave  Minorca  aforesaid,  where  the  aaid 
Anthony  was  dwelling  and  resident,  and  carried 
and  caused  to  be  carried  the  said  Anthony  froin 
Minorca  aforesaid,  to  Carthagena  in  thie  domi- 
nions of  the  king  of  Spain,  against  the  will  of 
the  said  Anthony  ;  whereby  the  said  Anthony 
was  put  to  great  ezpence  and  trouble,  and  the 
goods  and  effects  of  the  said  Anthony  there 
were  diminished,  lost,  spoiled,  and  Gonsnmed, 
and  the  family  of  the  said  Anthony  were 
brought  to  great  want  and  distress,  aitnA  the 
said  AnthonjTi  duf^bg  all  the  said  time,  was 
thereby  deprived  or  the  comfort  of  his  said 
family  :  and  also  wherefore  the  said  John  witti 
force  and  arms  made  another  assault  upon  the 
said  Anthony  at  Minorca,  (to  wit)  at  Londeii 
aforesaid,  in  the  parish  and  ward  aforesaid,  and 
beat,  wounded,  and  ill-treated  bim,  and  tbera 
imprisoned  hun^  and  kept  and  detained  bim 
there  in  piison  for  a  long  time^  without  any 
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or  prolidUe  CMMe,  eontnry  to  tba 

laws  aad  cmuom»  of  tbit  realm,  against  the 

win  af  tte  said  Aothony ;  and  did  ather  wronipi 

ta  Int,  la  the  ^reat  iiauMii^  of  the  aaid  An* 

iteajr,  and  an^atoait  the  peace  of  oor  lord  the 

aovbn^:   ttod  tbereapon  the  aaid  Anthony, 

kyRicfaard  Gregory,  bis  attorney,  complaina, 

lilt  the  aaid  Jobd,  on  the  first  day  of  Sep^em- 

kr,  io  tlie  ye^r  of  oor  Lord  177 1,  whb^  force 

wad  areas,  (to  wit)  with  awofda,  stAvea,  sticksy 

mi  fisis,  made  an  aasaalt  opoQ  the  aaid  Ad- 

theoy,  at  MiocN-ca,  (Io  wit)  at  London  aforeaaid, 

m  die  parish  of  St.  Mary-  le-Bow,  in  the  ward 

afCtieapyand   beat,  wounded,  and  ill-treated 

bn,  and  then  and  there  iroprisooed  him,  and 

byt  and  detained  bim  in  prison  there  for  a  long 

fine,  (to  wit)  for  the  apace  of  ten  months,  with- 

aat  any  reaaoiisble  or  probable  cause,  contrary 

•stbe  lawa  and  cuatoms  of  this  realm,  against 

the  will  of  the  aaid  Anthony,  and  compelled 

the  nid  Anthony  to  depart  from  and  leave 

MiasRa  albreanid,  where  the  said  Anthony  was 

then  dwdttnif   and  realdent,  and  carried  and 

to  be  carried  the  said  Anthony  lirom 

alereaaid  to  Carthagena,  in  the  do- 

of  the  king  of  Spain,  against  the  will 

^  the  aaid  Anthony ;  whereby  the  said  An- 

ttsay  was  then  and  ibere  pot  to  great  ezpence 

mk  travble,  and  the  goods  and  effecta  of  the 

mM  Anthony    there  were   diminished,  lost, 

apsikd  and  eonsnmed,  and  the  iamily  of  the 

sad  Anthony  were  thereby  brought  to  great 

Vint  and  diatreaa,  and  the  said  Anthony  doring 

aB  the  said  time  was  deprived  of  the  comfort  of 

hii  and  family  ;    and  alao,  for  that  the  said 

Mm  on  the  said  first  day  of  September,  In  tbe 

year  of  our  Lord  1771  aforesaid,  with  force  and 

aroM,  (to  wit)  with  swords,  stares,  sticks,  and 

istt^  Buide  another  aasaolt  upon  the  said  An- 

tbaoj|r,  at  Minorca,  (to  wit)  at  London  afoie- 

aaid,  in  the  parish  and  ward  aforeaaid,  and  then 

aad  there  beat,  wounded,  and  ill-treated  him, 

ind  then  and  there  imprisoned  him,  and  kept 

aad  detained  him  there  io  prison  for  a  long 

(to  wit)  for  the  space  of  other  ten  months, 

any   reaaonable  or  probable   cause, 

to  toe  laws  and  customs  of  tbis]realm, 

.    the  will  of  tbe  said  Anthony ;    and 

aad  there  did  other  wrongs  to  him  the 

Anthony,  to  the  great  damage  of  the  said 

Anthony,  and  against  the  peace  or  our  said  lord 

tbe  kin^:    and  thereupon  the  said  Anthony 

saitb,  that  he  ia  injured  and  bath  sustained 

daaos^  to  the  value  of  10,000/.    And  thereof 

be  brmgeth  aait.  Sec. 


A.  a  im. 


[i8(r 


4( 


The  Plea. 


**  Aad  the  aaid  John,  ^y  James  Dagge  his 
illarn^,  comes  and  defefda  the  force  and  io- 
jsry,  and  says  be  is  not  guilty  of  the  premises 
above  laid  to  bis  charge  in  manner  and  form  as 
Ae  said  Anthony  hath  above  complained  there- 
if  against  hifti ;  and  of  this  he  puts  himself 
apoo  the  couotryi  dec.  and  tbe  said  Anthony 
Ml  ao  likewise.  And  for  farther  plea  in  this 
Wbalf  as  to  the  makuig  tbe  said  assault  upon 
fbe  add  Aathonj  in  the  first  cooat  In  tbe  said 


declaration  meationed,  and  beating  and  ill- 
treating  him,  and  imprisoning  bios,  and  keep« 
iog  and  detaining  him  in  priaon  for  the  said 
space  of  time  in  the  said  dedaration  mentioned^ 
and  compelling  tbe  aaid  Aotboo?  to  depart 
from  and  lea%e  Minorca  aforeaaitl,  and  carry- 
ing and  causing  to  be  carried  tbe  said  Anthony 
from  Minorca  aforesaid  to  Cartbagena,  in  tha 
domioioot  of  the  king  of  Spain,  by  the  aaid 
John  above  supposed  to  have  been  done ;  he 
the  aaid  John,  by  leave  of  the  court  here  for 
tbia  purpoae  first  bad  and  obtained,  according 
to  tbe  form  of  the  statute  in  that  caae  nuuft 
and  provided,  says,  that  the  said  Anthony 
ought  not  to  have  or  maintain  his  said  action 
thereof  against  him  the  said  John,  becauae  be 
aays  that  he  the  said  John,  at  tbe  aaid  tima^ 
Ice.  and  kmg  before,  was  governor  ^  tbe  said 
island  of  JMinorca,  and  during  all  that  time  was 
Inveated  with  and  did  hold  and  ezerciae  all  tbe 
powers,  privileipeB,  and  anthoritica,  civil  and 
military,  Monging  and  relating  to  the  govern^ 
meat  of  the  said  island  of  Minorca,  in  parts  be^ 
yond  the  seas ;  and  the  said  Anthony  before 
the  aaid  time  when,  See,  (to  wit)  on  the  said  lat 
day  of  September,  in  tbe  year  aforeaaid,  at  tbe 
said  island  of  Minorca  aforeaaid,  was  guilty  o( 
a  riot  and  disturbance  of  the  peace,  oraer,  and 
government  of  the  aaid  island,  and  waa  endea- 
vouring to  create  and  raise  a  mutiny  and  aedi« 
tioo  among  tlie  inhabitants'  of  the  said  island, 
in  breach  of  the  peace,  violation  of  tlie  laws, 
and  in  subversion  of  all  order  and  government ; 
whereupon  tbe  said  John,  so  being  governor  of 
tbe  said  island  of  Minorca  aa  aforesaid,  at  tbe 
aaid  time  when,  dee.  In  order  to  preserve  tbe 
peace  and  government  of  tbe  aaid  ialand,  waa 
obliged,  and  did  then  and  there  order  the  said 
Anthony  to  be  baniahed  from  tbe  said  ialand  of 
Minorca,  and  to  leave  aad  unit  the  aaid  island. 
And  in  order  to  banish  ami  send  the  said  An- 
thony from  and  out  of  tbe  said  ishind,  did  then 
and  there  for  that  purpoae  gently  lay  bands 
upon  the  said  Anthony,  and  did  then  and  them 
aeize  and  arrest  bim,  and  did  keep  and  detain 
tbe  said  Anthony,  before  he  could  be  banished 
and  sent  from  out  of  the  said  island,  for  a  shcfK 
space  of  time,  (to  wit)  for  the  space  of  aix  days 
then  next  following ;  and  afterwarda,  to  wit, 
on  the  7th  day  of  September,  in  the  year  afore- 
said, at  Minorca  aforesaid,  did  carry  and  caute 
to  be  carried  the  said  Aothony,  on  board  a  cer* 
tain  vessel,  from  the  island  of  Minorca  afore- 
said to  Carthagena  aforesaid*  &>  it  waa  lawful 
for  him  to  do  for  the  cause  aforesaid,  which  are 
the  same,  making  the  said  assault  npno  the 
said  Anthony  io  the  first  count  of  tbe  said  de- 
claration mentioned,  and  beating  and  ill-treat- 
ing him,  and  imprisoning  him,  and  keeping 
and  detaining  hira  in  prison  for  the  said  spaoe 
of  time  in  the  said  first  count  of  the  said  decla- 
ration mentioned,  and  compelling  tbe  said  An« 
tbony  to  depart  from  and  leave  Minorca  afore* 
said,  and, carrying  and  causing  to  be  carried 
the  said  Anthony  IVom  Minorca  to  Carthag^aa, 
in  the  dominions  of  the  king  of  BhMiin,  wheraof 
tbe  said  Anthony  hath  above  oodiplamed  agaiait 
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the  Gaildball  of  the  city  of  Loodon.  Aod 
now  here  at  this  day  oometh  the  said  Anthony, 
by  his  said  attorney,  and  the  said  justice,  before 
whom,  6ec.  hath  sent  here  bis  record  m  these 
words. 


IC 


The  Postea. 


hin :  and  this  he  is  ready  to  rerify.  Where* 
fore  he  prays  judgment  if  the  said  Anthony 
ougbt  to  have  or  maintain  bissaiil  action  there- 
of against  him,  Ace  without  this  tiiat  the  said 
John  was  guilty  of  the  said  trespass,  assault, 
and  imprisonment,  at  the  parish  of  St.  Mary  le 
Bow,  in  the  ward  of  Cheap,  or  elsewhere  out  of 
the  said  island  of  Minorca  aforesaid. 

''  Thomas  Walker. 

"  The  Replication. 

-  ^*  And  the  said  Anthony,  as  to  the  said  plea  of 
kirn  the  said  John,  bv  him  secondly  abo?e 
pleaded  in  bar,  as  to  the  said  assaulting  the 
•aid  Anthony  in  the  said  first  count  of  the  said 
dechuration  mentioned,  and  beating  and  ill- 
treating  him,  and  imprisoning  him,  and  keep- 
ing and  detaining  biro  in  prison  for  the  said 
•pace  of  time  in  the  said  declaration  mentioned, 
and  compelling  the  said  Anthony  to  depart 
from  and  leave  Minorca  aforesaid,  and  carry- 
ing and  causing  to  be  carried  the  said  Anthony 
ftom  Minorca  aforesaid  to  Carthaffena,  in  the 
dominioDs  of  the  king  of  Spain,  by  the  said 
John  above  done,  protesting  that  the  said  plea, 
and  the  matters  therein  contained  are  insuffi- 
cient in  law  to  bar  the  said  Anthony  from 
maintaioing  his  said  action  against  the  said 
John.  For  replication  in  tliis  Mbalf,  he  saith, 
that  the  said  Anthony  ought  not,  hj  reason  of 
any  thing  bv  tbe  said  John  above  m  pleading 
alleged,  to  be  barred  from  having  his  said  ac- 
tion thereof  maintained  against  him  ;  because, 
be  saitb,  that  tbe  said  John,  of  his  own  wrong, 
and  without  such  cause  as  tbe  said  John  hath 
above  in  bis  said  plea  alleged,  on  the  same  day 
and  year  aforesaid,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  assaulted  the  said 
Anthony,  and  beat  and  ill-tre^d  him,  and  im- 
prisoned him,  and  kept  and  detained  him  in 
prison  for  the  said  space  of  time  in  the  said  de- 
claration mentioned,  and  compelled  the  said 
Anthony  |o  depart  from  and  leave  Minorca 
aforesaid,  and  carried  and  caused  to  be  carried 
the  said  Anthony  from  Minorca  aforesaid  to 
Cartbagena,  in  the  dominions  of  tbe  king  of 
Spain  aforesaid,  in  manner  and  form  as  tbe 
said  Anthony  hath  above  complained  against 
him ;  and  this  he  prays  may  be  enquired  of  by 
the  country.  And  the  said  John  doth  so 
likewise.  John  Glymn. 

.  "  Award  of  the  Venire. 

''  Therefore,  as  well  to  try  this  issue  as  the 
■aid  other  issue  between  tbe  said  parties  above 
joined,  it  is  commanded  to  the  sheriffs,  that 
they  cause  to  come  here,  in  three  weeks  of  the 
Holy  Trinity,  twelve,  &c.  by  .whom,  &c.  and     damages  of  the  saiiT  Anthony,  by  reason  of  the 


who  neither,  &c.  to  recognize,  &c.  because  as 
well,  &c. 

**  At  which  day  the  jor^  between  the  said 
parties  of  the  plea  aforesaid,  was  respited  here 
untU  on  the  mohiow  of  All  Souls  then  next 
following,  unless  sir  Henry  Gould,  kniffht,  one 
of  the  kinff*8  justices  of  the  bench  here  as- 
signed by  mm  of  the  statute,  &c.  should  first 
•onei  OB  Friday  the  Sad  of  July  kst  past,  at 

.1 


**  That  is  to  say,  afterwards,  on  the  day  and 
in  the  year,  and  at  tbe  place  within- mentioned, 
come  as  well  the  within- mentioned  Anthony 
Fabrigas  as  the  within -named  John  Mos)tyn,  by 
their  attornies  within- named,  before  sir  Henry 
Gould,  knight,  one  of  the  justices  of  the  beoco 
within- named,  and  certain  of  the  jurors, 
whereof  mention  is  within  nuule,  summoned  to 
be  upon  that  jury,  (that  is  to  sav)  Thomaa 
Zachary,  Thomas  Asbby,  David  Powell,  and 
Walter  Ewer,  being  required,  come,  and  on 
that  jury  are  sworn ;  and  because  the  rest  of 
the  jurors  of  the  same  jury  do  not  appear,  there- 
fore eight  other  persons  of  the  by-standers, 
being  by  the  sherifls  within- written  hereunm 
elected,  at  the  request  of  the  said  Anthony,  and 
by  the  command  of  the  said  sir  Henry  Gould, 
are  now  newly  set  down,  whose  names  are 
affiled  in  the  within-written  pannel,  accordinjr 
to  tbe  form  of  the  statute,  &c.  which  said 
jurors  so  newly  set  down,  (that  is  to  say)  Wil- 
liam Tomkyn,  Gilbert  Howard,  Thomas  Boul- 
by,  and  John  Newball,  John  Kiog,  Jamea 
Smith,  William  Hurley,  and  James  Selby, 
being  also  requfred,  come  likewise,  and,  toger 
ther  with  the  said  other  jurors  before  impao- 
nelled,  are  tried  and  sworn  to  speak  the  truth  of 
the  matters  within  contained  ;  who,  upon  their 
oath  say,  tliat  as  to  the  first  issue  within-joined, 
the  said  John  Mostyn  is  guilty  of  the  pi-emisea 
within  laid  to  his  charge,  in  manner  and  form 
as  tbe  said  Anthony  bath  within  complained 
against  him :  and  as  to  tbe  other  issue  within 
joined,  tbe  said  jurors  on  their  said  oathftirtber 
say,  that  tbe  said  John  Mostyn,  of  bis  own 
wrong,  and  without  such  cause  as  be  hath  in 
pleading  within  alledeed,  on  the  day  an<)  in  the 
year  within  mentioned,  at  Loodon,  in  the  parish 
and  ward  within  mentioned,  assaulted  the  said 
Anthony,  and  beat  and  ill-treated  him,  and  im- 
prisoned him,  and  kept  and  detained  him  in 
prison  for  the  space  of  time  in  the  within  de- 
claration mentioned,  and  compelled  him  the 
said  Anthony  to  depart  from  ana  leave  Minorcm 
within  mentioned,  and  carried  and  caused  to 
be  carried  tbe  said  Anthony  from  Minorca 
aforesaid  to  Cartbagena,  in  the  dominions  of  tbe 
king  of  Spain  within  mentioned,  in  manner  and 
form  as  he  the  said  Anthony  hath  by  his  repli- 
cation within  alledged;    and  they  assess  the 


premises  within  specified,  besides  his  costs  and 
charges  by  him  laid  out  and  expended  about 
his  suit  in  this  behalf,  to  3,000i.  and  for  his 
said  costs  and  charges,  to  forty  shillings. 
Therefore  it  is  considered,  that  the  said  An- 
thony recover  against  tbe  said  John  his  da- 
mages aforesaid,  to  3,000/.,  and  2/.  by  tbe 
jury  aforesaid,  in  form  aforesaid  assessed,  and 
88/.  to  the  said  Antbooy ,  at  his  request,  for  the 
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CMto  ui  cfcerypes  mforeaaid,  by  the  Court  here 
At  iBcmse  edyadgned  ;  which  said  damages  ia 
tbe  wMe  araooot  to  3,090/.,  &c  Afterwards 
(tJui  iilo  say)  belbre  our  lord  the  king  at 
1fccfBiiiisi«',  fsomes  the  said  John  Moetyn,  io 
hif  pro|ier  person,  and  says,  that  at  the  trial  of 
the  aid  cause  before  the  aaid  sir  Henry  Osold, 
Ugiht,  the  coonoel  of  him  the  said  John  Mos- 
lya  proposed  certain  exoeptioos  to  the  opinioD 
etliessidsir  Heorjr  Gould,  which  exceptions 
woe  written  in  a  bill,  and  sealed  by  the  said 
jilge;  which  bill  of  exceptions  the  said  John 
MastfD  DOW  lirings  into  this  court ;  and  prays 
t  wriiof  our  lord  the  king  to  the  said  sir  Henry 
OesM,  to  confess  or  deny  bis  seal  so  pnt  to  the 
■id  bill  of  excAptionsy  according  to  tlie  form  of 
Ike  statute  io  oocfa  cases  made  and  prorided, 
vhieb  writ  is  g^ranted  to  him  returnable  in  15 
di^  from  the  day  of  tlie  Holy  TrinitT ;  at 
whieb  day,  before  our  lord  the  king  at  West- 
MMter,  comes  the  said  John  M ostyn  in  his 
nrapcrpmon  ;  and  the  said  sir  Henry  Gould, 
aaigbt,  likewise  in  his  proper  persoo,  comes 
9aA  acknowledges  bis  seal  pot  to  the  said  bill 
of  eaoeptioos,  which  bill  of  exceptioos  follows 


"  The  Bill  of  Exceptions. 

**  That  is  to  say,  on  the  morrow  of  the  Holy 
Tnty,  13  €leo.  3.  Be  it  remembered,  that  in 
the  lenn  of  Buster,  in  the  ISth  year  of  the 
naign  of  onr  sovereign  lord  George  the  third, 
Bsw  km^  of  Great  Britain,  and  so  forth,  came 
Aalhoay  Fabrigas,  by  Richard  Gregory  his 
aitsraey,  into  the  court  of  our  said  lord  the  king 
•f  tbe  Bench  at  Westminster,  and  impleads 
Min  Mostyn,  late  of  Westminster,  in  the 
esonty  of  Middlesex,  esq.  in  a  certain  plea  of 
trsspass  on  which  the  said  Anthony  declared 
against  bins. 
£The  declaration,  plea,  and  replication,  are 
set  oat  Terbatim,  which,  to  aroid  repeti< 
are  now  omitted.  AAer  those  pleadings 
tfie  bill  of  exceptions  proceeds  in  these  words.] 

**  And  afterwards  (to  wit)  at  the  sittings  of 

Kin  Prioo,  bolden  at  the  Guildhall  of  tbe  city 

«f  Londno  aforesaid,  in  and  for  the  said  city, 

bcfiwe  the  hon.  sir  Henry  Gould,  knight,  one 

of  tbe  jostioes  of  our  said  lord  the  king  of  the 

Bench,  Tbomas  Lloyd,  esq.  being  associated  to 

Usn  aoosrding  to  the  form  of  the  statute  in  such 

esse  ssade  and  pro? ided,  on  Monday  the  12tb 

day  of  July,  in  tbe  ISth  year  of  the  reign  of 

ear  sud  lord  the  now  king,  the  aforesaid  issues 

s»  joined  between  tbe  said  parties  as  aforesaid, 

csoK  on  to  be  tried  by  a  jury  of  the  city  of 

i«odan  a^xesaid,  for  that  purpose  duly  im- 

tasBcUed  ;  at  which  day  came  there  as  well 

the  aid  Anthony  Fabrigas  as  the  said  John 

Msstyn,  by  tbeir  attoroies  aforesaid.    And  the 

jsisfs  of  the  jury  aforesaid,  impannelled  to  try 

Ae  said  issues,  being  called  orer,  some  of  them, 

sanely,    Thomas    Zachary,  Thomas  Asbby, 

Biirid  Powell,  sod  Walter  Ewer,  came  and 

Wire  theo  and  there  io  due  manner  chosen  and 

s«sni  to  try  the  same  issues ;  and  because  the 

asi  sf  ibe  jursrsof  the  same  jury  did  notap- 


pear,  therefore  others  of  the  by-Standers  being 
chosen  by  the  sheriffs,  at  the  request  of  the  said 
Anthony,  and  by  command  of  tbe  said  justice, 
were  appointed  anew,  whose  names  were 
affibted  to  the  pannel  of  the  said  jury,  according 
to  the  foisn  of  the  statute  in  such  case  mads 
and  provided ;  which  said  jurors  so  appointed 
anew,  (to  wit)  William  Tomkyn,  Gilbert 
Howard,  Thomas  Bsulby,  John  Newball, 
John  King,  James  Smith,  William  Hurley, 
and  James  Selby,  being  likewise  called,  em»t 
and  were  then  and  there  in  due  manner  tried 
and  sworn  to  try  the  same  issues.  And  upon 
the  trial  of  the  said  issues,  the  counsel  leanied 
in  tbe  law  for  the  said  Anthony  Fabrigas,  to 
maintain  and  prove  his  said  declaration,  on  his 
part  gave  in  evidence,  that  the  said  John,  at 
the  island  of  Minorca,  on  tbe  17th  day  of 
September,  in  the  year  of  our  Lord  177i,  seized 
snd  took  the  said  Anthony,  and  without  any 
trial  imprisoned  him  for  the  space  of  six  days, 
a^nst  his  will,  snd  banished  bim  for  the  spaos 
of  twelve  months  from  the  said  island  of  Mi* 
norca,  and  caused  him  to  be  put  by  soldiers  on 
board  a  ship,  and  to  be  transported  from  the 
said  island  of  Minorca  to  Carthagena  in  Spain, 
for  the  said  space  of  twelve  months :  where- 
upon  the  counsel  for  tbe  said  John  Mostyn  did 
then  and  there,  on  the  part -of  the  said  John 
Mostyn,  give  in  evidence,  that  tbe  said 
Anthony  was  a  native  of  Minorca,  and  at  the 
time  of  taking,  seizing,  and  imprisoning  him, 
and  banishing  him  as  aforesaid,  was  residing 
in  and  an  inhabitant  of  tbe  arraval  of  St.  Phil- 
lip's in  the  said  islsnd.  And  it  vras  forther 
Siven  in  evidence  on  the  part  of  the  said 
efendant,  that  the  said  island  of  Minorea 
was  ceded  to  the  crown  of  Great  Bri- 
tain by  the  king  of  Spain,  by  the  treaty  of 
Utrecht,  in  the  year  of  our  liord  1713 ;  and 
that  the  article  in  the  said  treaty,  relative  to 
the  said  island,  is  as  follows:  **  Rex  porr6  Ca- 
tbolicns,  pro  so,  hssredibtts  et  suocessoribos 
snis,  cedit  parit^r  coronss  Magns  Britannia 
totam  insulam  Minorca^,  ad  e&mqne  transfer! 
in  perpetuum  jus  omne  domuiidmque  plenissi- 
mum  snpradictam  insulsm,  speciatlm  verd 
super  urbem  aroem  porturo  munitiones  et  si- 
num  Minorisenses,  vulg6  Port  Mahon,  unit 
cum  aliis  portubos  locis  oppidisque  in  prefat& 
insulli  sitis ;  provisumtamen  est  ut  in  articuh> 
suprascripto  quod  nullum  perfugium,  neque 
receptaculum  patebit  Maurorum  navibus  bel- 
licis  quibuscdnque  in  Portu  Mahonis,  ant  in 
alio  unovis  portu  diets  insuln  Minorce,  qn4 
orae  Hispanifle  ipsorum  excursionibus  infestse 
reddantur.  Quinimd  commorandi  solummodj^ 
caos&  secundiim  pacta  conventa  Mauris  eorCuQ- 
qoe  iMvigiis  introitus  in  insulam  prefatam  per- 
mittetur.  Promittit  etiam  ex  suft  parte  regink 
Magnae  Britannise,  qu5d  si  qoand6  insulam 
Minorcse  et  portus  oppida  lociu|oe  in  e&dem 
sita  a  coronit  regnorum  suorum  quovis  modo 
alienari  in  posterum  contigerit,  dabitur  coronsa 
Hispanise  ante  nationem  aliam  quaiucunque 
prima  optio  possessionem  et  proprietatem  prse- 
msmoratfs  iasulss  redimendi.    Spondet^insapir 
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fegM  ■«•  BMJestes  yk^ftm  BriUuinke,  fe  iiotii- 
nm  ut  iDCoke  omnef  idsuIa  pnefttie  Um  ec« 
cksiastici  quaoi  teculares  bonis  sais  aniveriis, 
«t  hoDohbos  VaU^  pacat^no  fiiMolnr.  Atqoe 
rdigtODis  RomaDtt  CatholicK  liber  otof  iis 
permitteturil,  ^tque  etiamejoB  iDodi  rationes  ine- 
aotur,  ad  tueodam  religioiieiD  pradictam  in 
cAdeni  iDaatH,  quse  k  fpubernatione  ci? ili  atqoe 
Jl  Icgiboa  Magnte  Brilannise,  peoitib  abhorrere 
BOD  Tidcaotur.  Potenint  etiam  tuis  bonoribM 
«t  bonis  frui,  qui  nunc  su«  CsthoUce  majestatia 
flerritio  addicti  sant,  etiamsi  in  eodem  pernaan- 
aerint ;  et  liceat  cuieanqoe,  qui  pnsfatam  in- 
■Qlam  relinqoere  ? oluerii,  bona  sua  ? endere  et 
Iber^  in  Hispaniam  trans? ebere."  And  it  was 
farther  given  in  evidence  on  tbe  pari  of  the  said 
detodant,  that  the  Minorquins  are  in  general 
governed  by  tbe  Spanish  laws,  but,  when  it 
•erves  their  purpose,  plead  tbe  Englbh  laws. 
And  it  was  further  given  in  evidence  on  the 
behalf  af  the  said  defendant,  that  there  are 
certain  magistrates,  called  the  chief  justice 
criniiaal,  and  the  chief  justice  civil,  in  the  said 
island.  And  it  was  further  given  in  evidence 
bj  James  Wright,  tbe  secretary  to  the  defen- 
dant, that  tbe  said  island  is  divided  into  four 
districts,  exclusive  of  the  arraval  of  St.  Phil- 
lip's, which  the  witness  always  understood 
to  be  separate  and  distinct  from  the  others,  and 
«nder  the  immediate  order  of  the  governor ; 
80  that  no  magistrate  of  Mabon  coold  go  there 
to  exereiae  any  function  without  leave  nrst  bad 
firom  the  governor.  And  it  was  farther  given 
HI  evidence  on  the  part  of  tbe  said  defendant, 
by  colonel  Patrick  Mackellar,  that  the  arraval 
of  St.  Phillip's  is  sorronnded  by  a  line- wall  on 
one  side,  and  on  the  other  by  tbe  sea,  and  is 
called  the  royalty,  where  the  governor  has 
greater  power  than  any  where  else  in  the 
laland,  and  where  the  jodges  cannot  interfere 
but  by  tbe  governor's  consent.  And  it  was 
fiirlher  given  in  evidence  by  Edward  Blake- 
ney,  who  had  been  secretary  to  governor 
Bkikeney,  that  nothing  can  be  executed  in  the 
arraval  but  by  the  governor's  leave ;  and  the 
jodges  havio  applied  to  him  the  witness  ror  the 
governor's  leave  to  execute  process  Ihere. 
And  it  was  further  given  in  evidence  by  the 
•aid  James  Wright,  that  for  the  trial  of  murder 
nod  other  gteat  ofiences  committed  within  the 
•aid  arraval,  upon  application  to  tbe  governor, 
be  generaUy  appoints  the  aaaessear  criminal  of 
Mahon,  and  for  lesser  offences  the  mostastaph ; 
and  that  the  said  John  Moatyn,  at  the  tame 
of  theaeiBing,  taking,  imprisoning,  and  banish- 
ing the  said  Anthony,  was  the  governor  of  the 
said  island  of  Minorca,  aoder  and  by  virtue  of 
•ertaio  letters  patent  of  his  present  majesty, 
undec^the  great  seal  of  Great  Britain,  bearing 
date  the  9d  day  of  March,  in  the  8th  year  of 
his  reign,  wherebv  his  majcaty  constituted  and 
appointed  the  said  defendant  to  be  captain- ge- 
neral and  governor  in  chief  in  and  over  the 
•aid  island  of  Minorca,  and  the  town  and  gar- 
rison of  Port  Mahon,  and  the  castles,  forts,  and 
other  works  and  fortifications  thereunto  belong- 
kof^  and  all  other  towns  and  pkoes  within  the 


•aid  island ;  and  his  majesty  did  thereby  giT 
and  grant  onto  the  said  defendant  John  Hon 
tyn,  or  in  his  absence  to  the  lieutenant-gover 
nor,  or.  commander  in  chief  for  the  tine  being 
all  powers,  privileges,  and  authorities,  civil  an 
military,  onto  the  said  oflice  belonging,  % 
have,  hold,  and  exercise  the  said  office,  powen 
piivilegea,  and  authorities,  dnring  his  majesty' 
will  and  pleasure;  and  the  said  defendant  J  ani 
Mostyn,  or  in  his  absence  the  lientenant-p^ 
vemor,  or  commander  in  chief  for  tbe  tim 
being,  ate  to  observe  and  obey  all  the  order 
and  instructions  therewith  given  to  him,  an* 
all  such  farther  and  other  orders  and  instrno 
tions  as  shall  be  from  time  to  time  given  to  bin 
under  his  majesty's  royal  sign  manual  or  sig 
net,  or  by  his  majesty's  onler  in  privy-coun 
cil ;  and  his  said  mfljestv  did  thereby  striotl; 
charge  and  command  all  his  officers,  minister! 
magistrates,  civil  and  military,  whatsoever,  ao^ 
soldiers,  and  all  others  his  loving  subjects,  io 
habiting  or  being  in  tbe  said  island,  to  ohe; 
him  the  said  John  Mostyn,  as  captain -generi 
and  chief  governor  thereof;  and  that  the  de 
fendant,  being  so  governor  of  the  said  islanii 
caused  the  said  Anthony  to  be  seized,  taken 
imprisoned,  and  banished  as  aforesaid,  wiibmi 
any  reasonable  or  probable  cause,  or  any  othe 
matter  alledged  in  the  defendant's  plea,  or  an; 
act  tending  thereto.  Bat  nevertheless  the  snil 
coonsel  for  the  said  John  Mostyn  did  then  sa* 
there  insbt  before  the  said  justice,  on  the  belinl 
of  the  said  John  Mostyn,  ;l v*t  the  said  severs 
matters  so  produced  and  given  in  evidence  oi 
tbe  part  of  the  said  John  Mostyn  as  aforesnii] 
were  sufficient  and  ought  to  be  admitted  no4 
allowed  as  decisive  evidence,  to  entitle  the  aal 
John  Mostyn  to  a  verdict,  and  to  bar  the  aaii 
Anthony  of  bia  aforesaid  action ;  and  the  8ni< 
counsel  for  the  said  John  Mostyn  did  then  sun 
there  pray  the  said  justice  to  admit  and  atlof 
the  said  matters  so  prodnced  and  given  in  eri 
dence  for  the  said  John  Mostyn,  to  be  conda 
nve  evidence  in  favour  of  the  said  John  Moo 
tyn,  to  entitle  him  to  a  verdict  in  this  cause 
and  to  bar  tbe  said  Anthony  of  his  action  afbrc 
aaid.  But  to  this  the  coonsel  learned  in  tb* 
law  of  the  said  Anthony,  did  then  and  tber 
insist  before  the  said  justice,  that  the  same  wer 
not  sufficient  nor  ooght  to  be  admitted  or  al 
lowed  to  entitle  the  said  John  Mostyn  to  a  vet 
diet,  or  to  bar  tbe  said  Anthony  of  his  acdoi 
aforesaid.  And  the  said  justice*  did  then  ani 
there  declare  and  deliver  his  opinion  tothe  jor 
aforesaid,  that  the  said  several  matters  so  pro 
doced  and  given  in  evidence  on  the  part  of  tb 
said  John  Mostyn,  were  not  sufficient  to  ba 
the  said  Anthony  of  his  action  aforesaid,  no 
with  that  direction  left  the  same  to  tbe  ani 
jury ;  and  the  jury  aforesaid  then  and  tber 
gave  their  verdict  for  the  said  Anthony,  no 
3,000/.  damages,  Wherenpon  the  said  coon 
sel  for  the  said  John  Moatyn  did  then  and  than 
on  the  behalf  of  the  said  John  Mostyn,  excef 
to  the  aforesaid  opinion  of  the  said  justice,  no 
insisted  on  tbe  said  several  matters  as  an  nh 
•olute  bar  to  the  aaid  aclion.    And  laaMniaii 
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M  the  aid  Kreral  mttcrs  m  produced  and 

£'  'v«D  m  eridenoe  on  the  part  of  the  said  Joho 
oitjii,  utd  bjr  bis  coimsel  aforesaid  oltjecied 
$^diBtM  on  a«  a  bar  to  the  action  aforesaid, 
id  aot  appear  by  the  record  of  the  Terdict 
sAmaid,  the  said  coanael  for  the  said  John 
Umyn  did  then  and  there  propose  their  afore* 
ipid  exceptions  to  the  opbion  of  the  said  jns- 
^  sad  requested  the  said  justice  to  put  bis 
aeJ  to  this  bill  of  exception,  containing  the 
jud  seteral  matters  so  produced  and  given  in 
frideooe  on  the  part  of  the  said  John  Most3'n 
n  tforesaid,  according  to  the  form  of  the  sta- 
iBle  ia  soch  case  mMie  and  proTided.     And 
tbeiettpoQ  the  said  justice,  at  the  request  of  the 
md  oNiQsel  for  the  said  John  Mostyn,  did  put 
Jut  .ml  to  this  bill  of  exceptions,  pursuant  to 
tte  aforesaid  statute  in  such  case  made  and 
pratiikd,  on  the  said  18th  day  of  July,  in  the 
Ulh  jfcsr  of  the  feign  of  his  present  nu^esty. 

*<  Assign  noent  ef  Errors. 

**  Asd  hereupon  the  said  John  Af  ostyn  says, 

that » ihe  record  and  proceedings  aforesaid,  and 

aba  is  the  mattere  recited  and  contained  in  the 

aud  bilt  of  exceptions,  and  also  in  giving  the 

verdict  upon  the  said  issues  between  the  parties 

afafnid  joined,  and  also  in  gtf  ing  the  judg- 

■rai  atbresaid,  there  is  a  manitest  error  in 

lUi,  that  the  justice  before  whom,  dee.  bad  no 

pwter,  authority,  or  jurisdiction  to   try  the 

■id  iMues,  cir  either  of  tbem,  at  the  time 

vIkb  ibe  same  were  tried  as  in  the  record 

auaiioiied;    nor    had    the  said  justice  any 

fater  or  authority  to  take  or  swear  the  said 

jar?  thereon.     There  is  also  error  in  this, 

Ikattbe  aaid  justice  before  whom,  6kc.  at  and 

■iua  the  trial  of  the  said  issues  between  the 

pnics  aforesaid  joined,  did  declare  and  deliver 

^  opinion  to  the  jury  aforesaid,  that  the  said 

Kvcral  saatters    meotiooed    in    the  said  bill 

rfeipypijons,  and  so  as  aforesaid   produced 

■•dprsted  on  the  part  of  the  said  John  Moe- 

SR^ere  not  upon  the  whole  of  the  case  suf- 
t  to  bar  the  eaid  Anthony  Fabrigas  of  his 
■id  action  agaiDSt  him,  and  with  that  opinion 
ieft  the  aame  to  the  jury ;  whereas  the  same 
*we  suffieiefit  to  bar  the  said  Anthonv  of  his 
■lid  action.  There  is  also  error  in  this,  that 
h  tbe  record  aforesaid  it  appeara,  that  the 
*<Hdictaibresaid  was  gjven  upon  the  said  issues 
Mvcea  tbe  said  parties  joined,  for  the  said 
^*Asay  Fabrigas ;  whereas  bj'  Uie  law  of  the 
M,  the  verdict  on  the  said  issues  ought  to 
■*a  heen  given  for  the  said  John  Mostyn, 
fpinn  tbe  aaid  Anthou;!  Fabrigas.  There 
■•bo error  in  this,  that  it  appears  by  the  re- 
^  aforesaid,  that  judemont,  in  form  afore- 
■id  ^tren,  was  given  tor  the  said  Anthony 
wifaa  sgainst  him  tbe  said  John  Mostyn ; 
*^cr^  bv  the  law  of  tbe  land,  judgment 
JJBht  to  have  been  given  for  the  said  John 
'Mtja  againsf  the  said  Anthony  Fabrigas. 
^  the  said  John  Mostyn  prays,  that  the 
i*dpasat  aforesaid,  for  the  errors  aforesaid, 
^  athers  io  the  record  »nd  proceedings  afore- 
Msny  be  ravcmdy  MiiiidM»  fuad  •IttMh'Br 
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Sd  for  Qoihiug  $   and  that  he  the  inid  John 
ostyn  may  be  restored  to  all  which  he  has 
lost  by  occasion  of  the  judgment  aforesaid,  &o« 

«<  Id  Nttllo  est  Erratum. 

'^  And  the  said  Anthony  hereupon,  voluntarily 
comes  in  bis  own  proper  peraoo  into  court  here^ 
and  says,  that  neither  in  the  record  or  proceed- 
ings aforesaid,  nor  in  the  ibatters  recited  and 
contained  in  the  said  bill  of  exceptions,  nor  in 

S'ving  the  verdict  upon  the  said  issues  between 
e  parties  aforesaio  joiued,  nor  in  the  giving^ 
the  judgment  aforesaid,  is  there  any  error: 
and  tbe  said  Anthony  prays,  that  the  court  of 
our  lord  the  king  now  here  will  proceed  to  th« 
examination,  as  well  of  the  record  and  pro- 
ceedings aforesaid,  as  of  the  matters  racitedl 
and  contained  in  the  said  bill  of  exce|itinoa  and 
of  the  matters  aforesaid  above  assigned  for 
error,  and  'that  the  said  judgment  may  be  in. 
all  tbinga  affirmed.  But  because  tbe  Court  of 
our  lord  the  king  now  here  is  not  yet  advised 
to  give  their  judgment  of  and  concerning  th« 
premises,  a  day  is  therefore  given  to  the  |iar* 
ties  aforesaid,  to  be  before  our  lord  the  kiog^ 
until  on  the  morrow  of  All  Souls  now  ne3|t 
ensuing,  wheresoever,  &c.  to  hear  judgment  of 
aud  upon  the  premises ;  for  thai  the  Court  of 
our  said  loni  the  king  now  here  ia  not  yH  aiW 

viaed  thereof,  &c" 

« 

Mr.  BuUer.  My  lord,  there  are  soim  ilrMft 
blunders  upon  this  rscordr  which  though  1 
might  make  objections  to,  I  will  not  mis-spend 
the  time  of  the  court  in  stating  them,  becaausn 
1  can  easily  conceive  myself  that  they  will  ad* 
mit  of  a  very  short  answer ;    and  therefore^ 
waving  all  objections  to  the  formal  part  of  the 
record,  the  general  question  upon  this  record 
will  be.  Whether  au  action  can  be  maintained 
in  this  country  against  a  governor  of  Minorca* 
for  an  imprisonment  committed  by  him  there, 
in  his  character  and  o^ce  of  governor,  upon 
the  person  of  a  Miiiorquin,  <^en  though  tbo 
governor  should  have  erred  in  his  judgment, 
and  have  been  mistaken  in  the  necessity  whioh 
he  conceived  demanded  ah  immediate  and  re« 
solute  exercise  of  tbe  powers  of  his  offipof 
My  lord,  though  this  be  the  general  queatioq, 
1  shall  b^  leave  in  the  argument  to  divide  it 
into  two :   first,  whether  in  any  case  an  action 
can  be  maintained  in  the  courts  at  Westminster, 
for  an  imprisopnient  committed  at  Minorca 
upon  a  native  of  that  place:  and  secondly,  if  It 
should    be  admitted  that  an  action  will  lie 
against  any  other  person,  yet  whether  such 
action  can  be  maintained  against  a  governor, 
acting  as  soch  within  the  peculiar  distrkt  of 
the  arraval  of  St.  Phillip's f  My  lord,  in  thn 
consideration  of  both  these  qoestbns,  it  ma^ 
be  material  to  attend  a  little  particularlv  to  tbia 
aituation  and  constitution  of  the  islano  of  Mi- 
norca, and  arraval  of  St.  Phillip's,  within  which 
this  transaction  arose.    As  to  that  the  Court  will 
be  much  relieved  by  tlie  contents  of  this  re- 
cord ;  for  it  is  there  sUted,  that  this  island,  till 
tbe  your.  in9«WM  a  part  9f  the  d(Nmmoiia  of 
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the  kingdom  of  9^n^  aod  then  it  wu  'ceded 
to  the  crown  of  Great  Britain,  reserfinif  to  the 
idhabitantt  their  property,  their  religion,  and 
tlie  laws  necenary  for  the  proeerration  of  their^ 
religion.    It  is  farther  stated  in  the  record, 
ihat  the  island  is  not  go?emed  bv  the  laws 
of  England,  bat  by  the  laws  of  Spain ;   and 
that  the  arra?al  of  St.  Phillip's  is  subject  only 
to  the  controul  and  gOTernment  of  the  go- 
rernor  himself,  for  in  that  there  is  no  regular 
law-  officer ;   there  is  no  power  to  which  the 
-subject  can  apply  for  justice  bat  to  the  go- 
.Temor  himself;    he  is  therefore  the  sole  and 
libvolate  judge  within  the  arraval ;    bis  will  is 
'the  law  there,  and   that  district  at  least  is 
a  despotic  ffovemment.    Whate?er  may  be  the 
case  m  colonies  and  newly- discorered  coun- 
tries, I  fancy  it  will  not  now  be  denied,  that, 
'  even  in  countries  obtained  by  conquest,  the  old 
.  laws  of  the  place  continue  in  force  till  they  are 
changed  or  altered  1^  the  conqneror» :   much 
less  can  it  be  contended,  that  in  a  country  ceded 
as  this  was,  the  laws  of  the  place  receiTc 
any  alteration  till  a  change  is  declared  by  the 
'new  soTereign.    In  the  present  case,  there  has 
*been  no  new  code  of  laws  established  in  this 
,  island ;  and  therefore,  independently  of  the  par- 
ticular facts  which  are  stated  as  pro?ed  in  thb 
'^ause,  I  think  I  may  safely  assert  it  as  an  iin- 
'  deniable  proposition,  that  this  island  is  now  go- 
Terned  by  tne  same  laws  ,u  it  was  before  the 
'year  171S. 

It  is  stated  in  the  record,  that  the  district 
where  Ibe  present  cause  of  action  arose  is  sub- 
*ject  only  to  the  immediate  order  of  the  go- 
vernor ;   so  much  so,  that  no  judge  of  the 
Island  can  exercise  any  function  there,  without 
'4he  particular  lea?e  of  the  gOTcmor  for  tliat 
purpose.    If  the  laws  of  the  country  where  the 
oflence  is  committed  are  different  from  the 
•laws  of  this  kingdom,  it  seems  to  me  to  make 
ino  difference  with  respect  to  the  propriety  of  an 
action,  whether  such  country  is  subject  to  the 
'  crown  of  Great-Britain,  or  to  any  otner  state ; 
•for  whether  the  fact  be  an  offence  or  not,  must 
'be  decided  by  the  particular  laws  of  the  place 
*where  it  was  committed,  and  not  by  the  laws 
"^tliia  country.    This  is  a  case  where  the  law 
<cf  the  4>lace  is  different  from  the  law  of  this 
country,;  and  therefore  the  question  might 
ba?e  biren'taken  much  larger  than  1  hare  done 
it :  namely,  whether  the  subject  of  a  foreign 
power,  wlio  rules  by  laws  different  from  ours, 
can,  for  aa  act  done  in  his  own  country,  seek 
redress  in  'the  courts  of  England.    I  beliere 
there  are  no  authorities  in  support  of  such  a 
position ;  ind  whate? er  may  be  the  case,  where 
the  laws  of  different  countries  agree,  and  where 
the  transaction  has  been  between  British  sub- 
jects, with  a  riewto  the  laws  of  England,  (which 
was  the  case  of  Robinson  and  Bland,  Bur.  1078), 
tbat^can  be  of  no  a? ail  in  the  present  instance : 
for  I  take  it  in  this  case,  if  tne  action  can  be 
maintained  at  all,  it  must  be  goremed  by  the 
laws  of  Minorca,  and  not  by  the  laws  of  Eng- 
land.   It  is  said  in  the  erne  of  RoUnson  and 
Qland,  thai  the  laws  of  the  place  wliere  the 


thing  hapipeiied  does  not  alwavs  prevail ;  aod 
there  an  instance  is  put  by  Mr.  Justice  WiU 
mot,  that  in  many  countries  an  action  may  be 
maintained  by  a  courtesan  for  the  price  of  lier 

K restitution,  out  that  no  such  action  can  be  al- 
»wed  in  this  country.    That  is  undoubtedly 
true ;  for  whererer  the  foreign  law  is  contrary 
to  the  law  of  God,  to  the  law  of  nature,  or 
<  contra  bonos  mores,'  this  Court  will  not  recog* 
nise  it ;  but  neither  of  these  is  the  present  case. 
My  lord,  besides,  there  is  a  great  diilereiice  be* 
tween  entertaining  a  suit,  and  giving  a  remedy 
upon  an  immoral  transaction,  and  poniahing  m 
mail  for  an  act,  which,  if  done  here,  would  be 
deemed  a  crime,  but,  in  the  country  where  it 
is  committed,  is  esteemed  none.    In  such  m 
case  as  that,  the  law  of  that  country  can  neret 
be  the  rule  by  which  this  Court  will  gorem 
themselves,  nor  could  tboT  with  propriety  gire 
a  judgment  contrary  to  the  known  law  of  this 
land ;  and  therefore,  I  should  apprehend,  that 
in  soch  case  they  would  refuse  to  hold  plea  aft 
all.    That  seems  to  have  been  the  opinion  of 
lord  chief  justice  Pratt,  in  a  case  that  came  be- 
fbre  him  in  the  year  1765:  that  was  the  case 
of  Pons  against  Johnson^  and  a  like  case  of 
Ballister  against  Johnson.     Those,  were  two 
actions  tried  at  the  sittings  after  Trinity-term 
1765 ;  an  action  of  trespass  and  false  imprison* 
ment,  brought  by  the  plaintiff,  a  native  of  Mi^ 
norca,  against  the  defendant,  who  was  gorer* 
nor.    The  Acts  were,  that  in  Minorca  there  ie 
a  court  called « Tribunal  ofRoy  al  Govemmeot  :* 
the  governor  is  president,  the  assessor  is  jud^ : 
the  fiscal  b  in  nature  of  attorney  general, 
during  the  pendency  of  a  cause,  but,  when  aeo- 
tence  is  to  be  passed,  he  lias  a  voice  as  well  es 
the  assessor.    If  they  agree,  the  governor  ie 
bound  to  confirm :  if  they  disagree,  the  g^ 
vemor  has  the  casting  voice.    It  was  proved, 
that  this  is  the  only  court  6f  criminal  jurisdic^ 
tion,  and  that  slanders  are  considered  as  cn^ 
minal  suits ;  that  the  defendant  wrote  a  lettei 
to  the  assessor  and  fiscal,  complaining  that  th< 
phiintiff  had  spread  rqiorls  injurious  to  hiue 
and  desiring  them  to  enqnire  into  it,  and  act  ai 
they  thought  just  and  fit    Upon  this  letter 
the  fiscal  directed  an  enquiry,  and  the  ssseeea 
ordered  plaintiff  to  be  imprisoned:    be  ep 
plied  to  defendant  Johnson  to  be  bailed,  irb* 
refused  to  bail  him ;  but  it  appeared  that  tfa 
assessor  was  the  person  whose  business  it  irsi 
to  bail,  thooffh  orders,  as  well  for  impriaoiiiBa; 
as  bailing,  often  passed  in  the  name  of  the  oeiir 
Upon  this  evidence  it  was  objected,  first,  tbi 
by  the  treaty  of  Utrecht,  the  inhabitanin  hmi 
their  own  laws  preserved  to  them,  and  are  im 
to  be  sued  here,  and  therefore  have  no  right.  I 
sue  here :  secondly,  admitting  them  to  have 
right  to  sue  here,  the  action  is  misooneeire 
Ice.    Lord  chief-justice  Pratt  said,  "  I  ihii 
it  very  improper  such  action  should  be  broo^ 
here,  where  foreign  law  is  to  be  brought  iai 
question :    the  inconvenience   appeara    h^ 
where  all  the  evidence  we  have   had  ia  % 
testimony  of  one  witness;  and  I  should  tlaii 
if  1  ireie  eeder  the  neoeoity  of  pvooeiuu 
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npoBlbepMBf,  thatpwoleevideMe  ought  boI 
to  be  nAoent,  bat  a  oomiDiMioo  should  ^o, 
tad  Ibe  Itw  be  oertiBcd.'*    At  to  the  qaestioo 
eTjoivdiciioo,  bis  lordship  said,  **  It  is  certain 
tboe  sfe  laany  cases  of  traositofy  actions  be« 
tvccasiiiijectaiMl  sabjeet,  wbercy  though  the 
CMKtriMS  in  a  fineign  coootry,  the  action 
■ay  be  brooeht  here ;  sach  as  contract,  tres- 
puB,  or  ercn  False  imprisonaieBt  of  some  kinds : 
isd  the  ml»  that  should  govern  seems  to  be, 
vbcro  the  subject  matter  is  of  that  kind,  that 
Ibe  Itw  of  nature  should  govern  all  over  the 
vsrld*    And  1  think,  that  a  person  who  is  an 
ilim  sbonhl  have  a  ri^ht  to  sue  here  in  cases 
of  dial  kind ;  hot  1  tbmk  this  is  not  to  be  ex- 
taded  lo  transitory  actions  of  every  kindy 
wbentbe  lex  lod  is  so  intermixed  with  the  case 
SI  to  alter  the  case,  and  varv  the  legality  of  the 
tiisnclion."  His  lordship  then  expressed  some 
doebts  OB  the  form  of  the  plea;  and  finally 
■oaosifgd  the  plaintiffs  on  another  point    My 
hsd,  I  die  this  case  for  the  sake  of  the  reason- 
iw  csstained  in  it ;  and  there  was  the  opinion 
mt  very  learned  judge,  that  an  act'ton  in  this 
ooQstiy  was  improper,  where  it  was  so  inter- 
filed and  blended  with  the  law  of  another 
oooDtry,  as  to  wary  or  change  tlie  legality  of 
Ibe  trsosaction.    My  lord,  another  thing  wnich 
ippcsrs  by  that  case  is,  that  tbon|^h  lonl  Cam- 
da  oeems  to  think  an  action  may  in  some  cases 
ieooafbrdgn  transaction,  yet  he  coofinesit 
lo  cases  where  the  transsction  happened  be- 
tireca  soiyect  aod  subject.   This  is  not  a  trans- 
actioa  which  happened  between  subject  and 
object,  (speakiDg  as  of  the  realm  of  Eogland) 
•or  ii  it  a  case  vrbere  the  same  law  governs  all 
Offer  the  world  ;  but  it  is  that  particular  case 

r'  ted  out  by  lord  Camden,  so  mixed  with  the 
ioci,  that  it  alters  tbe  case,  and  varies  the 
kgiility  of  tbe  transactwn.    In  criminal  cases 
I  take  it  to  be  clear,  that  an  offence  com- 
■ittcd  in  foreiip  parts  cannot,  unless  under 
partiealar  statutes,  be  tried  in  this  country ; 
aad  of  that  opinion  was  the  Court  of  Exchequer 
is  a  case  reported  in  1st  Vezey,  S46,  The 
Eait-lDdia  Conopany  sgsinst  Campbell,  7th  of 
Jose,  1749 :  an  information  wss  brought  in  the 
•une  of  tbe  Attorney  General,  that  the  defen* 
dut  might  discover  how  he  came  by  the  pos« 
■Mioo  m  certain  goods,  whether  it  was  not  by 
fiiud,  violence,  contrivance,  or  other  means ; 
aad  whether  they  were  not  the  property  of  the 
Isdiaos,  from  whom  they  were  so  taken  by  tbe 
defendant  and  others.    The  court  there  say  tbe 
nde  is,  that  this  court  shall  not  oblige  one  to 
diaeover  that,  which,  if  he  answers  iu  the  af- 
iraative,  will  snbject  him  to  the  punishment 
tf  a  crime ;  for  it  is  not  material,  that  if  he 
asoirersin  tbe  negative,  it  will  be  no  harm :  and 
that  be  is  punishable,  appears  from  the  case  of 
Oniehund  «.  Barker,  Atk.  3 1.  as  a  jurisdiction  is 
cncted  in  Calcutta  for  criminal  facts,  where  he 
■ay  be  sent  by  government  and  tried,  though 
Mt  punishable  Mre :  like  the  case  of  one  who 
viso^picerosd  in  a  rape  in  Ireland,  and  sent 
•ver  there  by  the  government  to  be  tried,  al- 
Ihosgh  flie  cowt  ^fi*  R.  here  refused  to  do  it. 


My  loid,  here  is  a  positive  opioionr  thpt  in  cri* 
minal  cases  arising  abroad  there  is  no  jurist- 
diction  in  the  common  law  courts  in  Eogfaod. 
The  only  thing  to  be  done  is  to  send  the  party 
to  the  country  where  the  offence  was  com* 
mitted;  but  it  shall  not  be  tried  here.  If  a  man : 
were  to  marry  two  wives  in  a  country  where 
bigamv  is  allowed,  it  can  never  be  contended 
in  such,  a  case,  if  the  msn  came  isto  Eogland . 
he  sbowld  be  liable  to  be  hanged  here,  beeauttO 
it  is  an  offence  in  this  country,  though  noo^ 
where  it  was  committed.  If  a  crime  commit- 
ted abroad  cannot  be  tried  h^re,  upon  what 
ground  shall  a  civil  personal  injury,  done  out  of 
Uie  kingdooSy  be  tried  here  ?  There  are  man^ 
reasons  why  a  crime  committed  sjbfoad  might , 
be  tried  here,  aod  a  civil  iiyury  not ;  but  nil., 
reason  occurs  to  me  why  a  civilinjiiry  should^ 
and  a  crime  not.  Civil  injuries  depend  mucb 
upon  tbe  police  and  constitution  of  the  country 
where  thev  occur,  and  tbe  same  conduct  ma^ 
be  actionable  in  one  country  which  is  justifr- 
able  in  another;  but  in  crimes,  as  murder,  per* 
jury,  and  many  other  offences,  the  laws  of  most 
countries  take  for  their  basis  the  law  of  God  and 
the  law  of  nature ;  and  therefore,  though  tha 
trial  be  in  a  different  country  from  that  in  which 
tbe  offence  was  committed,  there  is  a  greater 
prdbability  of  distributing  equal  justice  in  such 
cases,  than  in  civil  actions.  'Hie  case  men- 
tioned in  Keilwey,  203,  and  confirmed  in  the 
4th  Institute,  383  and  4,  is  also  an  authority,  in 
my  favour.  It  first  of  all  gives  a«  history  of 
sir  John  Stanley's  family,  ami  there  five  points' 
were  resolved :  first,  that  the  isle  of  Man  waa 
an  ancient  kingdom  of  itself,  and  oo  part  of  tbe 
kingdom  of  England  ;  secondly,  they  affirmed, 
the  esse  reported  by  Keilwey,. anno  the  14th 
Henry  tbe  8th,  to  be  law ;  namely,  Michael- 
mas the  14th  Henry  8ih,  an  office  was  found, 
that  Thomas  earl  of  Derby,  at  the  time  of  bis 
death  was  seized  of  the  isle  of  Man  in  fee; 
whereupon  the  countess  his  wife,  by  her  coun- 
sel, moved  to  have  her  dower  in  the  Chancery  ; 
but  it  was  resolved  by  BriMfnell,  Brook,  and 
Fitzherbert,  justices,  and  all  the  king's  counsel^ 
that  the  office  was  merely  void.  Iiecsuse  the 
isle  of  Man  was  no  part  of  the  realm  of  £014- 
land,  nor  was  governed  by  the  laws  of  this 
land  ;  but  it  was  like  to  Touroay  in  Normandy, 
or  Gascoign  in  France,  when  they  were  in  the 
king  of  England's  hands,  which  were  merely 
out  of  the  power  of  the  Chancery,  which  waa 
the  place  to  endow  the  widow,  &c.  Thea 
goes  on,  aufi  says,  it  was  resolve«l  by  them, 
that  neither  tbe  statute  of  William  the  2d,. 
de  donii  condUionalibuBf  nor  of  the  27th  oC 
Henry  the  8th,  of  wills,  nor  any  other  general 
act  of  parliament,  did  extend  to  tbe  isle  of  Mao» 
for  the  cause  aforesaid.  80  there  it  is  held,, 
that  for  a  right  iu  the  isle  of  Man,  though  it 
was  part  of  the  territorial  dominions  of  (he  < 
crown  of  England,  yet  that  no  suit  would  lie 
in  the  court  of  Chaacerv  ;  and  that  this  suil  in- 
stituted by  the  widow  for  her  dower  there  was 
improper,  and  they  could  not  eutertain  it  The- 
cases  where  -the  courts  of  WcsUuiostec  have 
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taken  oogutzanoe  eftnuMietimit  aritiiig^  abroad, 
and  entartabed  aetiona  founded  on  them,  aeem 
to  be  wholly  on  contracta,  where  the  lawa  of 
the  foreign  country  bare  ajfreed  with  the  lawa 
of  England,  and  between  Engiiah  anbjecta: 
and  even  there  it  is  done  by  a  quaint  legal  fic- 
tion ;  namely,  by  supposing,  under  the  sane  • 
tfoo  of  a  videlicet,  that  the  cause  of  action  did 
arise  within  this  country,  and  that  the  place 
abroad  lay  either  in  London  or  in  Islington. 
But  where  the  contrary  has  appeared,  namely, 
that  the  place  where  the  transaction  did  arise 
was  not  in  London  or  Islington,  there  the 
courts  have  said  such  matters  were  not  triable 
here.  There  is  a  pretty  strong  case  arising 
iipon  a  demurrer  in  Lutwyche,  940,  Davis 
ai|^inst  Yale.  That  was  an  action  for  false  im- 
prisonment of  the  plaintiff  in  Fort  8(.  Ckorge, 
in  the  East- Indies,  in  parts  beyond  the  seas, 
vidiflioet,  in  Loudon,  m  the  parish  of  St. 
Marv-ie-Bow,  in  the  ward  of  Cheap,  It  was 
resoiveil  hv  the  whole  court,  that  the  declara- 
tion waa  ill,  because  the  trespass  ia  supposed  to 
be  committed^  at  F«irt  8t.  G«*orge,  in  |iart8  be- 
yond the  seas',  videlicet  in  London,  which  is  re- 
ftuj^aut  and  absurd :  and  it  waa  said  by  the 
chief  justice,  that  if  a  bond  bore  date  at  Paria, 
in  the  kingdom  of  France,  it  ia  not  triable 
bere;  so  that  judgment  was  given  upon  the 
ground,  that  it  aiipcaring  upon  the  face  of  the 
record  to  be  in  f<ireigu  psrts,  the  supposition 
that  it  waa  in  Engmnd  was  abaurd  and  re- 
pugnant. 

In  Ward*a  case,  in  Latch.  4,  in  debt,  tlie 
plaintiff  declares  upon  a  bill,  bearing  date  in  the 
parish  ut  St.  Mary-le-Bow,  London ;  and  upon 
oyer  of  the  deed,  it  bore  date  at  Hamburgh, 
and  the  writ  waa  in  detinet  only.  Serjeant 
Bridgman  oljecied,  that  although  K  was  usual 
to  lay  such  actions  in  any  p&ce,  to  wit,  in 
Kent,  London,  &c.  yet  as  this  case  is,  that 
cannot  be  ;  because  when  any  place  is  named, 
it  shall  lie  understood  prima  JacU^  that  the 
place  named  ia  a  town,  and  not  a  particular 
plsoe,  as  a  house,  as  appears  by  3  Ed.  3, 
ei^^  et  Brev.  638;  from  whence  it  fol- 
lowed, that  Hamburgh  here  should  be  on- 
deifstood  to  be  a  town,  which  cannot  be  in  Lon- 
don ;  and  therefore  the  declaration  was  faulty, 
for  not  laying  Hamburgh  within  London.  But 
it  waa  argued  on  the  other  side  by  Bamersy 
who  took  thia  difference  in  pleading :  **  I  oon- 
less  that  a  pbce  named  shall  be  understood  to 
be  a  city  or  town,  as  the  seijeant  has  said,  but 
nevertheleas  the  date  of  the  deed  shall  be  un- 
derstood to  be  a  particular  place  or  a  bonae ; 
and  therefore,  if  an  obligation  beara  date  at 
Antwerp,  or  Csllia- Sands,  it  shall  be  under- 
Blood  to  lie  of  those  taverns  in  London,  and  not 
of  thuae  placea  beyond  the  aeas,  91  Ed w.  4.  S6. 
And  in  the  case  of  one  Highans  and  Flowers, 
3  Jac.  B.  11.  the  date  of  an  obligation  waa  at 
Athlone  in  lreland,and  therefore  the  action  could 
not  be  laid  here,  inasmuch  aa  Ireland  cannot  be 
in  England :  but  if  it  bad  been  in  Athlone  only, 
then  it  waa  agreed  that  it  conld  be  sued  here,  be- 
fanaeAtbloiie  might  be  alleged  to 
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So  here  ill  our  case,  if  the  date  bad  been  at 
Hambuigh,  *  in  partiboa  tranamarinia,'  it  oonid 
not  be  aued  here,  inasmndb  aa  it  could  not  be 
in  London ;  but  bearing  date  at  Hamburgh 
only,  it  may  be  understood  to  be  in  England." 
Whitloek  a|^reed  with  him :  Broelt  laifk,  9, 
and  ao  have  been  all  dee«ls  by  ex|ferience. 
10  J  scan  obligation  dated  at  Elvin  was  sued 
in  this  court,  and  the  actton  laid  in  Kent  and 
allowed;  and  yet  Elfin  is  hi  Poland.  Dod- 
deridge  said,  **  I  agree  also,  if  the  deed  beara 
date  in  Litile  Britain  or  in  Scotland,  it  shall  be 
understood  to  be  dated  at  those  places ;  ao  herdr 
being  named  in  London,  we,  as  judgvv,  onglit 
to  maintain  the  jurisdiction  of  our  court,,  if  tlie 
case  is  not  plainly  and  evidently  out  cC  oor  ju- 
risdiction :  and  for  this  reason  we  ought  to  ao« 
derstand  Hamburgh  to  be  in  London,  to  main- 
tain the  action,  becauae  otherwiiie  it  would  lie 
out  of  our  jurisdiction.  And  if  in  truth  we 
should  know  the  date  to  be  at  Uambnrg^h 
ouster  le  mere,  yet,  as  judges,  we  ahoukt  not 
tske  notice  that  it  ia  ouster  le  mere."  In  thnT 
caae  it  doea  appear  upon  the  reenrd,  that  the 
«»ilenee  complained  of  %raa  committed  in  parts 
beyond  the  seas,  and  not  hi  England,  fflhf 
lord,  tha  plea  states,  that  it  was  committed  lo' 
the  island  of  Minores,  in  parte  beyond  the  aeaa  ; 
these  are  the  worda  of  the  plea ;  and  the  de- 
fendant baa  concluded  bia  plea  with  a  traverse, 
that  he  was  not  guilty  in  London,  In  the  paridb 
of  St.  Mary-le-Bow,  or  elsewhere,  out  of  the 
island  of  nhiorca.  Now,  my  lord,  this  stands 
admitted  by  the  plaintiff,  becauae  if  be  had 
thought  fit  to  have  denied  the  place  mentioned 
in  the  plea,  and  which  waa  absolutely  essentiml 
for  the  defendant  to  mention,  becauae  bia  jos- 
tification  was  a  local  one,  (and  though  the 
canae  of  action  be  tranaitory  in  its  nature,  yet, 
if  tlie  defence  be  local,  the  defendant  haa  e 
right  to  state  it  ao  in  his  plea,  and  by  that 
means  make  that  local  which  before  was 
tranaitory,)  he  should  hare  made  a  newassigii* 
ment,  or  have  taken  isaue  on  the  place. 

It  was  incumbent  upon  the  detendant  to 
aver,  that  what  he  had  done  waa  within  the  sr- 
raval,  because  his  authority  waa  confined  te 
that  particular  place :  and  therefore,  however 
unjiiatifiaUe  he  might  be  elsewliere,  he  wss 
justified  there.  That  part  of  bia  allegaiiaii 
atanda  admitted  by  the  plaintiff;  therefore  it 
doea  appear  from  the  record,  that  the  cauae  cf 
action  did  arise  out  of  the  kingdom,  and  con* 
aequently,  as  Dodderid^  says  in  Latc^,  ft 
doea  arise  out  of  the  jurisdiction  of  this  court : 
and  where  it  ao  appears,  the  judges  caon^ 
help  taking  notice  of  it;  for,  as  Lutwyche 
aaya,  aa  1  mentioned  before,  it  is  not  tnablh 
here.  Even  in  cases  the  most  tranaitory,  be- 
fore  the  atatote  of  Jeofails,  if  an  action  wes 
brought  In  London,  and  there  waa  a  liNsal  juall* 
fication  at  Oxford,  the  cauie  couM  not  bai^ 
been  tried  in  London.  -  That  waa  the  caae  fe 
^st  Saunders,  S47»  an  action  for  worda  Ihid  lis 
London,  charging  him  with  having  atoten  pMfe 
out  of  Wadham-Colletre,  vis.  m  London.  THi 
defendant  jostifiea  «pe9kiiig  tbaVoMhPtttMlilh 
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die  plainfif  elok  plate  oat  «if  Wadfiam*  College 

io  OtforA,    h  was  aiimiitetf  ra  that  etie,  that 

it  vooM  iiavebera  afatat  arror,  bad  if  aol  beto 

ftr  t^  siitaie  of  Jeafaila.    Now  the  atatilie  of 

JtaHuk  does  not  extend  to  Mioorea ;  therdbre 

diis  esw  mil  auttd  entirety  tupoa  Ilia  cOflBUHm 

hir;  lod  bj  that  the  trial  la  bad,  aod  tlie  Ter- 

dfet  Toid:  ror  sup|>osiBfif  UmI  Ibia  or  any  court 

CI  Wertmioflter  cmHd  boM  cagDisatioe  <if  any 

Mietliat  ariaeB  abroad,  yet  it  aboold  not  bave 

hecD  tried  lo  London,  bat  ahoald  bave  been 

aiedio  the  ana  BntfKab  oounty  to  Minorca. 

ITlhe  law  n  criiDinal  caaca  be  aa  I  eorioeire  it 

H^  tht  far  a  morder  oomfaltfed  by  a  foreigner 

ii  aaotlier  ceootry  tba  enaainaH  ooaM  not  be 

mdwd  here,  I  am  at  a  loaa  for  a  reaioo  why 

kdioidd  he  poobbed  here  for  a  treapaaa  com- 

nilted  oader  libe  drcametancea.    In  order  to 

Atppart  (bat  daetrtne,  tbia  abanrdity  moat  be 

Meaded  lor :  if  Mr.  Moaty  b,  who  alood  tbera 

ia  the  ttfNMslty  of  m  gevemor*  and  bad  the  aole 

dirediNi  and  goreroment  of  tbia  place,  had 

tboo^  Fahriipaa  ffoilty  of  an  offence  which 

feftittd  bia  life,  and  bad  pobiabed  him  aoeord- 

iaglj,  lie  could  not  bare  b^en  poniahed  ;  hot 

Mtt»e  be  baa  proceeiled  In  a  milder  wav,  and 

bviiBpriaooed  and  baniahed  bim,  therefore  he 

M  be  poniabed. 

Tbe  toeooreoieocea  of  entertaining  atich 
iiidioo  m  tbia  country  are  many,  add  aome 
tfthrm  would  certainly  be  intolerable;  but 
tte  iaconvenieooea  that  would  enaue  from 
iqeeliog  the  action  would  be  very  alight, 
■  tor:  and  tbe  argument,  <al>  incdnfeoi- 
tMip'M  Coke  aaya»  baa  been  erer  allowed 
III  be  fery  forcible  in  onr  law.  Now  if  tbe 
vtba  be  maintained  here,  it  moat  be  deter- 
■iird  by  the  law  of  tbia  coOntry,  or  by  Ibe 
Ika  of  the jdtfCe  where  the  fSflWoce  Wae  com- 
■ntied.  If  it  be  deterrtimed  by  obr  law,  that 
awildbe  nniuat  indeed ;  for  then  a  man,  who 
ii  €OAi|iened  to  regulate  Ma  conduct  by  one 
Mr,  wdold  be  condemned  by  another,  which  ia 
MIy  oppoaite.  Ami  vet  the  law  of  tbia 
CNotry  w  the  law  the  plaintiff  haa  thonght  fit 
^  pat  tbi<i  cauae  npoo ;  aod  I  doubt  not  bat  be 
m%  urider  the  id<«  of  Engliah  Ifberty,  to- 
My  10  destroy  the  Minorqdin  conatftution. 
Badeelaratinn  ia  founded  on  tbe  law  of  Eng- 
^*  The  impiisonment  ia  lafd  in  tbe  decla- 
ntiaa  to  be  contrary  to  the  law  tnd  coatoroa  of 
ab  retfai ;  »o  that  tbe  law  of  EOgland  ia  the 
■»  to  which  be  appeala,  and  by  which  he  de- 
drn  Ma  eaae  may  be  determined.  If  an  im- 
fiaNitnent  ia  co'mmitfed  there  agreeable  to  the 
«*«  «f  that  ^lace,  but  not  cooaonaikt  lo  tbe 
m  of  ihia  realm,  ia  that  a  ground  for  punirii- 
Btotio  tbia  coOntry  ?  If  h  la  not,  the  pl«inti# 
^aot  mppoi't  bia  case  upon  tbe  law  of  Kng- 
"■III  in  tbe  manber  be  now  atteropta  to  do.  If 
2f  cniae  ia  to  tie  tried  here  by  the  law  of 
™^i  how  ia  that  law  m  be  proved?  There 
^M  lflj[al  mote  of  certifying  the  law,  and  iffi 
*»  Irtal  it  may  not  be  kfloarn  What  'pomta  of 
be  k  biiy  be  ireqiiiaite  to  loqbiVe  rnto:  wit^ 
Ma  caaaot  be  compelM  to  attMd,  dOr  obu 
«^€Wrt  by  aby  menw  oblijtetbMii  to'anaWe^ 
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Hon  of  being  eHlled  upon  to  make  bir  defiraoe, 
without  the  power  of  proving  either  the  bw  nr 
the  hf^  of  bia  eaae.  If  tbia  aetiou  anccebdi^ 
everv  PrencbWan  that  ia  confided  in  tbe  Baatj)e» 
and  haa  the  good  foitone  afWrwarda  to  eaeapti 
to  tbia  coiintry,  would  be  l»riogmg  actieiB 
bgainat  tba  oOicera  that  cbofkied  him ;  eveir 
aoldier,  who  in  time  of  war  tbibha  biuMPen 
iH  need  by  hia  commander,  #ben  be  im- 
toma  home  #111  barraas  tbe  eomaaaader  widb 
a  faw-auit  for  auy  eooinemeat  or  eorreeHeii 
that  be  may  have  auffered  abroad;  and  In  aha 
end  it  would  be  nothing  leaa  than  that  a  €Mrw 
man  army  would  he  governed  by  ara  EngNab 
jury.  It  would  be  ue^leaaary  fbr  evei^  general 
oflmr  to  have  a  lawyer  alwaya  at  'bia  elbow  ; 
aod  even  that,  aa  Mr.  Moatyn  bab  fouad  hf 
Altai  experieBce,  WouM  not  be  aufBcient  to  ms 
cure  bim  from  cenanre  and  punishment :  far 
in  tbia  cauae  it  waa  proved,  that  Mr.  Moaly% 
had  conaolted  all  the  lawyera,  and  all  tbe  mili^ 
tary  gentlemen  in  the  iakind,  on  tbeeapedieBcy 
and  neceaaity  of  tbe  meaaore  be  took,  b^oita 
be  did  what  ia  notr  eomjdalned  of,  and  tfa«t 
they  were  all  unanimoua  in  ibeir  ideaa  of  the 
abaolote  neceaait?  of  tbe  buaioeaa.  Some  Of 
them  openly  profeaaed  their  opiniona,  and  tbe 
feat  acquieaoed  bv  their  ailence.  The  la  wy em 
went  further,  and  uOdertook  to  aoawer  for  tba 
legality  of  tbe  meaaure,  efea  at  tbe  p^l  of 
their  betoda. 

In  tbe  aeooud  place,  aoppoalDg  an  aelkm 
could  be  ntaiotalned  here  at  atl  for  a  ibing 
done  in  Minorca,  1  aball  beg  leave  to  aub- 
mitto  your  lurdahip,  that  whatever  might  be 
tbe  eaae  of  other  peraona,  tlHHigh  Ibey  might 
be  liable  to  an  action  liere  Ibr  tbioga  done  ill 
forei^  parta ;  yet  that  tbe  governor  or  general 
officer,  who  baa  tbe  immediate  eommand  and 
abaohite  direction  of  the  pbce,  ahall  not  ba 
called  upon  in  ab  action  here  to  anawer  lor  hfa 
conduct  m  that  charaeter.  Minorca  ia  an  ab» 
adule  government.  1>ie  governor  fur  Ibe 
time  bcnng  ia  the  immediate  repreaentative  of 
tbe  king  there;  and  he,  at  mat  witliin  tbe 
arraval  of  6t.  Phillip'a,  whatever  ti#ay  be  ibe 
eaae  ita  tbe  rest  of  tbe  iatand,  aa  all  abadule 
aovereigna  do,  governa  aa  betbfnka  convetweat^ 
without  bein^  tied  up  to  any  fiaed  rtileay 
There  it  ia  not  lawHil  for  bim  to  daviate  ffVom, 
wtrich  la  no  govenatnent  Wberc^  Ibe  newer 
over  tbe  livea,  aa  well  aa  tbe  libertlea  and  pi%» 
pertiea  of  tbe  aubject,  ia  not  Veaied  in  tbfe  ao» 
preme  iiower;  and  whether  that  power  be 
lodged  in  a  lAogle  peieon,  aa  a  monarch,  4it 
Many,  aaa  paitbimentor  an  at'iatocracy,  vrlml^ 
ever  that  aopreme  power  doea,  it  ia  accoontahla 
fbr  to  none  hot  0<»d ;  and  the  deputy  of  ibdt 
power'ia  anawerabletinty  to  <Sod  and  bia  pv^ 
cipal.  That  a  judge  cannot  be  pmriabed  ftr 
eaytbhigliedoeain  bia  capacity  aa'a  judge  will 
iMM,  1  believe,  be  diaputed ;  if  it  be,  there  are 
fbe-itroogeat  autborifiea  upon  thatipoint.  The 
ifh^rtgeat  perbapa  in  Salb^d,  396,  aod  9  Mod. 
913;  in  the  latter  of  vrbich  caaea,  the  judge 
btfd  been  tfoHty  of  the  moat  uncooatitmional 
conduct,  ny  iord,  that  in  SalkeM  ia^^roenvelt 
agawit  Biirt»eU  and  otbera.    Tbe  eaae  waa 
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Ibis :  Hie  ^tentfors  of  the  Cotle^  of  Pby  ticiau 
ID  London  are  empowered  to  int pect,  govern, 
and  censore  all  practisers  of  physic  in  the  city 
of  London,  and  seven  miles  round,  so  as  to 
punisli  by  fine,  amerciament,  and  imprison- 
ment. They  convicted  Dr.  Groenveltof  ad- 
liiittistering  *  insalubres  pillutas  et  nozia  medi- 

*  camenta,'  and  sentenced  him  to  a  fine  of  202. 
and  13  months  imprisonment.  Accordingly, 
the  dc|ctor  was  taken  in  execution  upon  this  sen- 
tence^  and  brought  trespass  asrainst  the  officers 
und  the  censors.  Ami  it  was  holden  by  ilolt, 
chief  justice,  first,  <hat  the  censors  had  a  judicial 
power ;  for  a  power  to  examine,  convict,  and 
punish,  is  judicial,  and  fhey  are  judges  of  re- 
cord, because  they  can  fine  and  imprison: 
secondly  I  that  being  judges  of  the  matter,  what 
they  have  adjudged  is  not  traversable;  and 
the  plaintiff  cannot  be  admitted  to  gainsay  what 
the  censors  have  said  by  their  judgment,  which 
is,  that  they  were  '  insalubres  pilluUs  et  noxia 

*  medicamenta;'  43d  Ed.  3,  17,  9th  £.  4,  3, 
IS  Co.  94,  25:  thirdly,  that  though  the  pills 
and  aaedicines  were  really  wholesome  pills  and 
good  medicines,  yet  no  action  lies  against 
the  c^sors,  tiecause  it  is  a  wrong  judgment  in 
a  matter  within  the  limits  of  their  juriMiction ; 
and  a  judge  is  not  answerable  either  to  the  king 
or  the  party  for  the  mistakesKor  errors  of  bis 
judgment,  in  a  matter  of  which  he  has  juris- 
diction. It  would  expose  the  justice  of  the 
nation,  and  no  man  would  execute  the  office, 
at  the  peril  of  being  arraigned  by  action  or  in- 
dictment for  every  judgment  l»e  pronounces. 
The  other  case,  which  is  in  8d  Modem,  S18, 
is  as  strong  a  case,  if  an  action  could  be  main- 
tained against  a  judj^e  at  all,  as  any  that  can 
exist :  that  is,  an  action  for  false  imprisonment. 
Thedrfendant  pleaded  specially,  tnat  there  was 
a  commission  of  Oyer  and  Terminer  directed 
to  him  amongst  others,  &c.  and  that  before  him 
and  the  other  oommisstonen,  Mr.  Penn  and 
Mr.  Mead,*  two  preachers,  were  indicted  for 
being  at  a  oonventide,  to  which  indictment 
they  pleaded  Not  Guilty ;  and  this  was  to  be 
tried  by  a  jury  whereof  the  plaintiff  was  one; 
and  that  after  the  witnesses  were  sworn  and 
examined  in  the  cause,  he  and  his  fellows 
found  the  prisoners,  Penn  and  Mead,  Not 
Guilty,  whereby  thev  were  acquitted ;  and 
^ttii  the  plaintiff  nudi  se  getterit  in  acquitting 
them,  both  against  the  direction  of  the  Court  in 
matter  of  law,  and  against  plain  evidence,  the 
defendant  and  the  other  commissioners  then 
vpo&.tbe  bench  fined  the  jury  forty  marks 
a-piece,  and  for  non-payment  committed  them 
to  Newgate.  This  was  a  case  where  a  judge 
had  taken  upon  himself  to  fine  a  juryman,  be- 
cause he  did  not  find  agreeably  to  his  direction, 
and  had  committed  him  to  Newgate.  Serjeant 
Goodfellow,  who  ara^ued  tor  the  defendant, 
taid,  he  would  not  ofler  to  speak  to  that  point, 
whether  a  judge  can  fine  a  jury  for  givmg  a 
?efdiot  contrary  to  evidence,  since  the  case  was 
—     ■     _     I        I  ■     <   I  I     ■  ■   I    (  III  1^ 

*  See  their  Case,  vol.  d,  p.  95I9  and  Ba- 
tbcU's  Caae,  vol  a,  p.  999. 


so  lately  and  solemnly  resolved  by  all  the  judges 
of  England  in  Busnell's  case,  that  be  could 
not  fine  a  jury  for  so  doing.    But,  says  he, 
admit  a  judge  cannot  fine  a  jury,  yet,  if  he 
doth,  no  action  will  lie  against  him  for  so  doing, 
because  it  is  done  as  a  judge:  but  the  Court 
told  him  he  need  not  labour  that  point,  but  de- 
sired to  hear  the  argument  on  tne  otlier  side.. 
In  this  manner  the  Court  would  not  suffer  the, 
question  to  be  argued,  whether  an  action  would, 
lie  or  not  against  a  judge  for  that  which  wa# 
done  by  him  in  that  character.    On  the  other 
side  it  was  urged,  that  what  was  done  was  nof 
warranted  by  the  commission :  but  at  last  the 
whole  Court  say,  that  the  bringing  this  action 
was  a  greater  oflfence  than  fining  of  the  plain- 
tiff, and  committing  biro  for  non-payment; 
and  that  it  was  a  bold  attempt  both  against  the. 
^vemment  and  justice  in  general.    Lord  Coke, 
in  bis  Idtb  Report,  25,  says,  that  the  reason 
and  cause  why  a  judge,  for  any  thing  done  by 
him  as  a  juoge,  by  the  authority  which  tba^ 
king  has  committed  to  him,  and  as  sitting  ia 
the  seat  of  the  king,  concerning  bis  jusiicse,. 
shall  not  be  drawn  in  question  before  any  other 
judge  for  any  surmise  of  corruption,  except  be-, 
fore  the  king  himselfi  is  for  Cliis :    tbe  kingfj 
himself  is  de  jure  to  deliver  justice  to  all  liia 
subjects ;  and  for  that  he  himself  cannot  do 
it  to  all  persons,  he  delegates  his  power  to. 
his  judges,  who  have  the  custody  and  guard  of. 
the  king's  oath.    And  forasmuch  as  this  coa- 
cems  the  honour  and  conscience  of  the  kingr*. 
there  is  great  reason  that  the  king  himself 
shall  take  account  of  it,  and  no  other.    My, 
lord,  within  tbearraval  of  St  Phillip's,  general 
Mostyn  was  ^ue^eai^i  judge ;  there  was  no  noa- 
gistrate  within  the  place  but  himself;  he  mi|^ht 
sppoint  another,  or  might  preside  himself,  10 
decide  upon  offences  committed  within  that, 
district.    It  was  so  stated  in  tbe  record,  that  it 
was  subject  to  the  immediate  order  of  the  go«^ 
vemor,  and  no  judge  could  interfere  there  un- 
less particularly  deputed  by  him  ;  so  that  the. 
absolute  government  of  that  part  at  least  of  the 
island  rested  solely  in  bis  hands.    He  acted 
there  under  an  authority  commiitetl  to  him  by 
the  king,  and  there  (  which  is  the  reason  in  tbe 
19th  Report  why  an  action  will  not  lie  against 
a  judge)  he  bad  the  custody  and  guard  of  the 
king's  oath ;  and  therefore,  as  lord  Coke  saye^ 
if  he  acts  improperly  in  the  discharge  of  the 
functions  of  his  office,  he  is  accountable  to  tbe 
king  only,  and  no  other.    My  lord,  there  is 
another  case  in  the  law-books,  upon  which  I 
shall  beg  leave  to   lay  great  stress;   and  at 
present  I  am  not  aware  how  that  case  will  be 
oistinguished,  so  as  to  make  it  inapplicable  to 
the  present:  but  I  can  find  many  circumstanoea 
even  in  that,  which  are  much  stronger  against 
the  determination  there,  than  any  that  exist  in 
this  case  against  a  determination  in  faronr 
of.  the  defendant     The  case  I  allude  to  ia 
that  of  Button  against  Howdl,  in  Shower's 
Parliamentary  Cases,  94 ;  that  is  a  writ  of  error 
upon  a  judgment  given  in  the  King's-bcach^ 
Tbe  case  fiwm  the  record  is  this ;  the 
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Mitred  agtiut  Dotton,  ibr  that  be  willl  teve- 
nl  otben  anaoltedy  beat,  iroiioded,  and  im- 
•pffismd  bim,  and  took  aod'  seised  bis  gpoods, 
asd  iiOprisoDcd  tbe  plaititiflr  for  three  montbs. 
There  ii  a  plea  as  to  part  not  g^ailty ,  and  as  to  tbe 
Rit  there  is  a  jii8tiflcitioD,tbat  the  defendant  at 
tUi  time  was  governor  of  Bariiadoes,  and  sets 
est  the  patent  eonstitating  htm  gOTemor;  that 
^dier  tlye  makkig  this  patent,  and  before  the 
lisK  of  the  assanUf  the  defendant  arrived  at 
JMadoes,  and  did  Cake  open  hino  and  ezeroiae 
the  geveroflient  of  that  aiid  the  other  islanda  in 
the  patent  mentioned,  fill  tbe  first  of  Majr, 
vhea  be  had  tmnoe  to  re^um  to  England ; 
that  before  his  departare  be  constituted  tbe 
phinliff  to  be  bis  deputy-gOTcmor,  and  that  the 
nat  af  At^gost  following  the  delendant  arrived 
at  Laodon,  in  England;  that  tbe  4tb  of  M^y, 
after  defendant's  departure,  the  olaintiiT  took 
apoo  himself  tbe  administration  or  the  govern- 
•Bwt  of  tbe  island  of  Barbadoes,  and  did  on- 
bvfelly  and  arbitrarily  execute  that  govem- 
iscat  and  office,  to  the  oppression  of  the  king^s 
tnb|eeta;  tbataikr  tberetamof  thedefendant,^ 
the  plaintiff  at  a  council  was  chaived  with 
smbehaviottr  in  the  administration  of  his  office, 
ia  Bot  taking  the  oath  of  office,  not  observing 
the  act  of  navigation,  assuming  the  title  of 
folenant-govemor    an«l    altering  decrees  in. 
Cbaocery ;  tbni  it  was  then  ordered  by  the  de- 
Maot  and  council,  that  tbe  plaintiff  should 
ha  oammitted.     To  this  there  is  a  demurrer. 
Ia  Ibis  conrt  jadgment  was  given  for  tbe  plain- 
tif ;  00  which  a  writ  of  error  was  brought  in 
the  Honse  of  Ijords ;  and  tbongli  tbe  partiou- 
hr  rtasans  of  the  judgment  in  tbe  House  of 
i^rie  do  not  appear  finrtber  than  .can  be  col- 
lected from  tbe  argument,  yet  there  are  several 
things  in  the  ai^ument,  from  whence  it  may  be 
eaHwted  upoa  what  grounds  the  judgment  of 
tbt  House  of  L^rds  went.    It  was  argued  upon 
|he  part  of  the  plaintiff  in  error,  that  this  action 
fid  aot  lie  against  him,  becai^se  it  was  brought 
against  bim  for  that  which  be  did  as  a  judge; 
that  tbe  rule  seeiiM  to  be  tbe  same  for  one  sort 
•f  a  judge  as  another,  and  that  tbi^  person  was 
lawfully  made  a  governor,  and  so  had  all  the 
fevers  of  a  governor.    As  to  the  plea,  it  was 
idmitted  there  were  8ev<:ral  informalities  in  that. 
It  was  said  it  miirbt  be  much  shorter  than  it 
vaa ;  but  that  it  sufficiently  shewed  what  the 
pbiatiff  in  error's  authority  was.    That  this 
<etioQ  cannot  lie,  because  the  fact  is  not  triable 
here:   the  laws  there  may  be  different  from 
•an.    Besides,  no  action  lies,  unless  it  were  a 
niaticious  commitment  as  well  as  causeless ; 
that  no  man  will  preteud  that  an  action  can 
fe  agatoat  the  chief  governor  or  lieutenant  of 
Ireland  or  Scotland ;  and  by  tbe  same  reason  it 
aogfat  not  in  this  case.    He  had  a  power  to 
amhe 'judges,  and  therefore  was  more  than  a 
|ndj{e.     Other  reasons  alledged  against  the 
lytog  here  are,  first,  that  all  tbe  records 
evidence  are  there;  .secondly,  tbe  laws 
differ  fn»m  what  they  are  here ;  and  go- 
^^enMaeata  would  be  very  weak,  and  tbe  per- 
iM  mtnisicd  with  tbani  very  uneasy,  if  tbey 
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were  subject  to  be  charged  with  actions  fipre  for 
what  they  do  in  those  countries.    In  tbe  argu* 
ment  on  the  part  of  tbe  defendant  in  error, 
much  paina  are  taken  to  shew,  and  it  is  inaisted* 
that  the  law  of  Barbadoes  is  tbe  same  as  the  law 
of  England.  Another  thing  that  is  there  relied  on 
is,  that  this  was  an  action  between  two  £nffliah-< 
men,  for  an  iDJury  done  by  one  Englmbmaii 
against  another,  lliese  grounds  are  strongly  r^ 
lied  upon  on  tbe  part  orthe  then  defendant  ia 
error ;  and  they  shew  at  least  that  bis  counsel 
thought  these  distinotions  veiy  necessarv  and 
material  in  order  to  support  the  actiop  at  all :  for 
though  it  ia  denied  in  one  piut  that  tbe  fews  of 
Barbadoes  were  tbe  sameaa  in  England,  yet  oa 
tbe  other  side  it  is  insisted  tb^  were,  and  that  this 
action  arose  between  Englishman  and  English* 
man,  and  that  therefore  tbe  action  ought  to  be 
maintained  in  this  court.    Tbe  House  of  Lorda 
finally  determined  that  tbe  action  could  not  lia 
here,  and  the  judgment  was  given  for  the  plaiiH 
tiff  in  error.    As  to  tbe  form  of  tbe  plea,  it  wan 
imipossible  for  any  one  to  say  a  word  in  vindi- 
cation of  that,  or  to  say  that  tbe  judgment 
could  go  upon  any  other  ground  than  that  of 
tbe  defendant's  being  governor,  and  the  offeoca 
complained  of  committed  by  him  in  that  cha- 
racter.   That  waa  tbe  substance  of  the  caae, 
and  upon  that  tbe  judgment  of  tbe  House  of 
Lords  was  founded ;  for  aa  to  the  plea,  it  is  ad- 
mitted by  tbe  counsel  for  the'defendant,  that  ia 
other  reapecta  it  waa  bad  upon  tbe  face  of  it. 
In  that  case,  one  argument  relied  on  is, -that  it 
waa  an  injury  committed  by  one  Engliabman 
against  another.    Now  that  is  not  the  cast 
here :   for  the  plaintiff  himself  was  a  Minor- 
quin;   he  was  so  by  birth,  and  .had  always 
lited  in  that  country.    My  lord,  in  thb  case, 
the  argument  canuot  bold,  that  the  action  shaU 
lie  beoiuse  Minorca  is  governed  by  the  same 
laws  as  England ;  for  it  is  otherwise,  and  it  ia 
stated  to  be  governed  by  the  law  of  Spain; 
Tbe  acts  upon  which  tbe  commitment  waa 
founded,  in  the  case  of  Dutton  and  tlowel^ 
were  done  by  the  plaintiff  in  the  character  of 
governor  oi  the  place,  which  is  an  objectioa 
against  that  case  that  will  not  hold  in  the  pre- 
sent ;  finr  that  is  not  this  case.    Mr.  Fabrigaa 
never  stood  in  the  character  that  tbe  plaintiff  in 
that  action  did,  for  there  the  adii  complained 
of  were  done  by  bim  in  the  character  of  go- 
vernor ;  and  that  was  urged  as  one  ground  why 
it  should  not  be  canvassed  here.    But  neither" 
of  these  distinctions  will  hold  in  the  present 
case;  but  all  tbe  inconveniences  pointed  oat 
against  the  action  in  that  case  will  hold .  very 
strongly  in  tbe  present.     This  is  an  actioa 
brought  against  tbe  defendant  for  what  he  did 
as  judge ;  he  bad  a  power  in  that  case  to  maka 
judges  there,  and  therefore  he  was  something 
more  thnn  a  judge ;   all  the  recorda  and  evi- 
dence which  relate  to  the  ti'ansaction  are  there, 
and  cannot  be  brought  here ;  the  laws  thera 
are  different  from  what  they  are  in  this  eoun* 
try  ;  and,  as  it  is  said  in  tbe  conclusion  of  that 
argument,  government  must  be  very  weak  in- 
deed, and  the  peraont  iotrostad  with  iheiii  r^ 
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ry  tr  tkey  an  whittttahe  cbarycd  wilii 
MtioM  liere  for  what  tkev  lio  io  that  eharacttr 
ia  thaae  ONHitrica.  My  lord,  qnkaa  that  caaa 
aw  be  mattriaily  diatta^Ubed  froai  the  pre- 
acot,  it  will  ha  an  aotbority,  and  the  higheit 
aolberily  that  eaa  be  adduced,  to  abew  that 
Ihia  actbn  eaaoot  be  laaaiitained,  and  will  be  a 
aoftciaat  aathority  to  eiititie  the  plaiatiff  in 
enor  ia  tbia  cauae  to  your  lordabi|>'B  judg- 
Meat  What  answer  may  be  f  ivcn  to  that 
caac,  or  diatinetieQa  made  helweeo  that  caae 
md  the  caae  oow  before  the  Court,  1  camot 
at  preaaat  foroMO ;  but  if  any  are  atteaapiad, 
when  I  iMar  them,  I  ahali  beat  liberty  to  give 
•nob  anawera  tothoM  argnmentai  aa  amy  occur 
la  aae  by  way  of  reply. 

Mr.  PeabilMa.  My  lend,  aa  the  aaoderatien 
end  mildoemef  garemor  Moatyo's  proceedioga 
hkw  been  kiauted  on  by  Mr.  fioUer,  I  trust 
it  will  not  be  thought  irrelative  to  the  preeeot 
nuestMNit  tf  I  ahonly  atate  to  your  lordahips 
ine  nature  of  iheee  injuries  whieb  gere  butb  to 
the  action. 

It  appeared  4n  evidence  on  the  trial,  that  Mr. 
Phbriyaa  was  a  natural- bom  aobjeot,  being 
heiti  m  Mioorsa  aubeequent  to  the  cession  by 
the  Spaniarda  at  the  treaty  of  Utrecht,  and 
prior  to  the  capture  by  the  rrencb  in  the  year 
1?M;  that  be  waa  a  bmuii  of  irreproachable 
nharaeler  and  good  property ;  not  of  the  first 
<hws  of  nobility,  but,  le  borrow  an  expression 
from  colonel  Bidnlph,  *  what  tre  ahould  call  in 
Snghuid  a  gentleman  Ihrmer ;'  that  he  lived  in 
ffiendehip  with  the  first  noUesse  in  the  iahuid ; 
and  that  heliad  aihther  living,  and  a  wife  and 
HvaebUdren. 

Thus  cireumatancad  and  thna  situated,  he 
w«a  at  the  SMium  eemmand  of  the  governor 
tahca  from  bia  houae  by  a  party  of  aoMiers, 
and  dragged  atnoon-dav  through  the  atreets 
of  >  Mahon  aa  a  criounsl,  and  ttirown  into  a 


dungeon  appropriated  aoldy  to   capital  of* 

■OTHWfV* 

It  appetyed  likewise  In  evidence,  that  he  was 
uanfia«d  six  daya  in  this  dungeon,  with  no* 
th^g  butthe  boardi  to  lie  en,  and  with  no  other 
anslenance  than  bread  end  water,  though  Mona 
under  sentence  of  death  were  allowed  the  com* 
men  food  of  the  island;  that  he  was  refueed  the 
conaofauion  of  his  friends,  end  denied  aU  inter- 
course with  his  fkmily  ;  that  on  the  seventh 
useming  ho  was  hurried  aboard  a  ship,  without 
being  permitted  to  take  leave  of  his  children,  to 
eae  fia  wife,  or  to  be  accennnodated  with  money 
•r  -other  necessariea  lor  hie  aubaiatence ;  that 
during  this  whole  time  he  bad  heard  of  no 
charge  agabiathim,  be  had  been  confroeted 
with  no  accuser,  be  had  not  even  seen  his 
judge :  yet  he  was  to  be  banished  Io  Gartha* 
genu  in  Spain  for  the  space  of  twelve  months. 
The  eentence  was  faithfully  executed ;  and 
Mr.  Pabrigas,  having  experienced  that  distrem 
whicn  a  moneyless  stranger  must  necessarily 
he  reduced  to  io  a  country  whose  Isngiiage  he 
did  not  understand,  as  fortunately  for  himself 
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ftom  the  Spanuinls :  1  say  unexpectedly^  my 
lord,  because  be  little  thought  that  Mr.  Fa- 
briipie  wouM  Kve  to  tell  an  Knglish  jury  of  hia 
sul^ngs  and  the  govenu>r*s  oppresrioo. 

I  thought  it  necessary  to  sUte  these  facts  tn 
your  lordships,  that  you  might  judge  of  tbn 
arildness  of  that  treatineat  which  Mr.  Buller 
deemed  it  prudent  to  expatuite  on. 

It  now  becomt*  requisite  for  me  to  atate  th^ 
conduct  of  the  governor  through  the  snheo 
quentstages  of  his  very  extraordinary  defence  ; 
and  that  I  must  do  with  some  precinion,  as  I 
mean  to  contend,  that  the  plaintiif  in  error  bj 
that  delbnce  is  estopped  from  agitating  tbn 
question  of  jurisdiction. 

The  declaration  was  delivered  in  Hilary 
term,  1773  ;  a  rule  to  plead  was  given,  and  • 
plea  demanded.  Had  the  governor  then  plead- 
ed to  the  jurisdiction,  the  question  would  have 
come  before  the  Court  on  a  demurrer  $  and  if 
that  had  been  determined  io  our  favour,  a  writ 
of  enquiry  would  have  been  executed,  and  Mr. 
Fabrigas  would  in  a  abort  space  of  time,  at  % 
little  expeoce,  have  received  a  satislaction  ade- 
quate to  the  injury,  and  would  have  been  en- 
abled to  return  to  bis  friends  and  to  his  fiimiiy  • 
But  that  would  not  have  answered  the  purpoae 
of  the  governor,  as  Mr.  Fabrigas  would  not 
then  have  been  delayed  in  England,  nor  ha? w 
been  harassed  with  this  expensive  litigation. 

Had  the  governor  at  the  expiration  of  the 
fonr  days  plraded  io  chief,  he  might  then  have 
had  the  appearance  of  an  argument  in  bis  ap»- 

eication  to  your  kirdshi|is  ;  for  it  then  would 
ive  been  competent  for  him  to  have  said,  *  I 
waa  hurried  into  this  plea  before  1  had  tioM  to 
1  adviae  with  my  counsel,  and  conauk  upon  the 
propriety  of  admitting  the  jurisdiction.'  But 
lie  baa  debarred  bioMelf  even  of  this  shadoiw 
of  an  argument;  for  inatead  of  pleading  nt 
the  uaual  time,  he  applied  to  the  Court  uf 
Common  Plena  tor  aix  weeks  time  to  pl«^ 
Here  then  was  an  aitmission  of  the  jurisdic- 
taon  ;  for  be  could  not  apply  for  time  to  plead» 
imleM  the  Court  had  cognisance  of  the  matter. 
1  shall  nreaeotiv  stale  to  your  lordships  some 


cases,  whose  auihority  cannot  be  shaken,  tia 


prove,  that  even  after  imparlance  the  qtiestioia 
of  jurisdiction  cannot  be  gone  into. 

But  thia  was  not  the  only  eulunisskm  to  tbm 
jurisdKtion  of  the  Court ;  lor  he  then  sppUtil 
to  put  oir  the  trial  till  after  Easter  Term.  It 
wouM  have  been  nugatory,  it  would  liave  beem 
absurd,  to  have  prayed  the  Court  to  put  oflT 
that  trial,  whieb  ibey  had  ao  power  to  try  nt 
all.  When  Easter  Term  arriveil,  tlie  governor 
made  a  aecoad  attempt  to  poKtpone  the  trial  $ 
but  the  Court  ssw  through  his  design,  ;andy 
astisfied  that  he  did  it  onl^  for  the  purpoee  nP 
delay,  they  lie^l  him  down  by  the  rule  lo  try 
it  peremptorily  in  Trinity  Term,  ami  that  om 
ahonltl  not  bring  a  writ  of  error  for  delay. 

Wlien  he  ssw  the  Court  of  Comimm 
wouhl  n<it  lend  him  their  power  lor  so 
purpnee,  be  next  made  s implication  to  the 
of  £xch*qtier  lor  ao  injunction  to  slay  pro»» 


ic^nanpactadly  to  governor Moatyn,  escaped  I  ceedings»  and*  bill  uwfiMia  Trini^  Tmik 
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to  effficMe  that  intention ;    but  the  bill  was 

toittMd  OB  irgfameot,  and  the  go? eroor  was 

at  leoffth  driren  io  the  sobsequent  sittinn  to 

triiL  (fbeo  the  cause  came  00,  the  defenibnt'a 

oomkI  did  Bot  objeet  to  the  jariadiction,  they 

did  mH  re^QCBt  the  learned  jodge  to  nonamt 

IW  phiotiff;  bot  they  aniiered  oa  to  f^o  into 

oor  ease,  tbey  croaa-ezainined  oar  witneaaea, 

lad  fiadiagf  that  we  had  noade  good,  our  decla- 

iilioa  by  eridenoe  irreiVagable,  they  then  went 

JB(B  dwir  jostificationy  and  called  many  wit- 

BeMei  in  support  of  it.     Bat  a  Terdict  being 

And  for  the  plamtiff,  they  tendered  a  bill  of 

ooeplioaB;    and  io  laat  Michaelmas  Term, 

lliey  applied  to  the  court  of  Common  Pleas  for 

i  new  trial ;    firat,  for  exoeaa  of  damagea ; 

Moadiy,  beoaose  the  Court  had  oojorisdiction 

—die  BMSt  extraordinary  reaaon  perhapa  that 

(fer  was  given ;   to  denre  a  second  trial  be- 

cttse  the  Conit  had  no  jofiadiotion  to  try  it 

at  aU. 

Gofcnor  Mostyn  haTinjg  in  so  many  in- 
•taaeei  admitted  the  jurisdictioQ  of  the  Court, 
1  most  beg  leave  to  state  some  aothoritiea  to 
▼terMiDip,  which  prove  that  he  is  now  too 
ate  to  take  any  advantage  of  a  defect  of  juria- 


Theflrstcaae  lahall  mention  to  your  lordshipa 
ills  be  fettod  in  the  year  books  in  the  3Sd  H.  6, 
t7,vlKretberewaa«8|iecial  imparlance,  *  salvia 
*iBttibo8  allegationibua  et  exceptionibos,  tarn 
^  ad  breve  quam  ad  aamtiooem' ;  and  the  Coort 
veold  Dot  allow  the  defendant's  privilege,  be- 
ciiie,  says  the  caae,  by  imparling  he  has  ad- 
mitted the  jurisdiction  of  the  Coort.  This 
^rioe  is  eonfirmed  by  lord  Coke,  in  hia  com- 
mit on  the  195th  section  of  LiUleton,  ^here 
ipeikiBg  of  a  peraonal  action  he  aays,  three 
pm  are  to  be  considered;  first,  when  the  de- 
Mast  defends  the  wrong  and  force,  he  roaketh 
^iBielf  ft  pBrty  to  the  matter;  aecondly,  by 
Ibedefeaee  of  the  damagea  he  affirraeth,  that 
^  plaiatiff  is  able  to  aue  and  to  recover  da- 
i^iges  opoo  just  cauae;  and  by  the  last  part, 
vii<  *  all  that  which  he  ought  to  defend  when 
»d  wkefe  he  ought,'  ha  afiirmeth  the  joria- 
ifielioB  of  the  Court. 

The  ease  of  Barrington  and  Yenablea,  13  C. 
%  reported  in  air  Thomaa  Raymond,  S4,  ia 
ycry  dear  on  tbia  head.  The  defendant  after 
inpirlaDce  pleaded  to  the  jurisdiction ;  the 
pluatiir  demurred :  the  judgment  was,  that 
betboold  aoawer  over,  for  aach  plea  cannot  be 
pMed  after  imparlance. 

"nieBext  caae  in  order  of  time  ia  reported  in 
^^odern,  81,  Cox  and  St.  Alban'a,  39  Car.  2. 
^pnriiibition  waa  prayed  for  the  city  of  Loo- 
V  because  the  defendant  had  offered  a  plea 
^  tbe  jurisdiction  which  had  been  refuaed. 
^  chief  juatice  Hale  said,  **  in  transitory 
*<"Me,  if  they  will  plead  a  matter  that  ariseth 
**|^  the  junadiciion,  and  swear  it  before  im- 
^■'we,  and  it  be  refnaed,  a  prohibition  will 
r*/  There  waa  a  case,  said  his  lordship,  in 
^bi^  it  wfli  adjudged  that  the  jurisdiction  must 
^Headed  and  the  plea  aworn,  and  it  must 
m»<  in  before  impariaaf.  It  waa  also  agreed 

VOL.  XX.      ^ 
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in  that  case,  **  that  the  party  abonid  never  be 
received  to  assign  for  error,  that  it  waa  out  of 
the  joriadictioo,  bot  it  must  be  pleaded."  I 
have  in  vain  endeavoured  to  find  this  case ;  but 
it  is  sufficient  for  my  purpose  to  observe,  .that 
lord  chief  justice  fifale  would  not  have  cited  it 
unless  it  had  been  law.  If  therefore  the  opi- 
nion of  that  great  man,  solemnly  given  in  the 
court  of  King*8-bench,  is  authority,  I  am  bold 
to  aay,  that  governor  Mostyn  not  having  plead- 
ed to  the  jurisdiction,  cannot  now  assign  it  for 
error. 

In  a  few  years  after,  lord  chief  juatice  Hala 
was  again  called  upon  to  consider  this  doestion 
in  the  case  of  Maodyke  and  Stint,'  %  Modern 
273,  98  Ckr.  9.  There  was  a  prohibition  to  the 
sheriff's  court  of  London :  the  suggestion  was, 
that  the  contract  was  made  in  Middlesex, 
therefore  the  cause  of  action  did  not  arise 
within  their  jurisdiction.  The  chief  justice 
and  justice  Wyndham  were  of  opinion,  "  that 
after  the  defendant  had  admitted  the  jurisdic- 
tion by  pleading  to  the  action,  especially  if 
verdict  and  judgment  pass,''the  court  will  not 
examine  whether  the  cause  of  action  did  arisa 
out  of  the  jurisdiction  or  not ;"  on  which  « 
prohibition  waa  denied,  and  judgment  was  given 
for  the  plaintiff.  I  cannot  distinguish  tbia 
fit^m  the  present  case ;  for  as  the  Court  will 
not'examine  whether  the  cause  of  action  did 
arise  out  of  the  jurisdiction,  there  can  be  no  dif- 
ferenoe  whether  it  waa  in  Middlesex  or  in  Mi- 
norca ;  and  that  question  cannot  now  be  asked, 
because  verdict  and  judgment  have  passed. 

Lord  chief  justice  Holt,  in  the  case  of  An- 
drewa  and  Holt,  9  lord  Raymond,  884,  aaid, 
that  he  was  counsel  io  the  case  of  Denning  and 
Norris  (reported  in  9  Levintz,  943)  and  that 
the  Court  held  there,  '*  that  aince  the  defen* 
dant  had  admitted  the  judge  to  be  a  judge  by  a 

Elea  to  the  action,  he  was  estopped  to  say,  that 
e  waa  not  a  judge  afterwanls."  If  then  a  de-  - 
fendant,  by  having  aubmitted  the  decision  of 
his  cause  to  a  judge,  precluded  himself  from 
ejecting  to  him  afterwards,  how  much  stroot^er 
is  the  present  case,  where  the  defendant  lias 
submitted  bis  cauae  to  the  determination  of  a 
coort  which  has  co|pDizance  over  all  transitory 
actions.  It  is  agam  laid  down  by  lord  chief 
justice  Holt,  **  that  there  ought  to  be  no  plea 
to  the  jurisdiction  after  imparlance,  and  that  a 
special  imparlance  admits  the  jurisdiction.*' 
Holt's  Reports,  Pasch.  5  W.  and  M. 

1  must  trouble  your  lordships  with  the  case 
of  Trelawney  and  Williams,  to  shew,  that  there 
has  been  but  one  opinion  on  both  sides  of  the 
hall  respecting  a  plea  to  the  jurisdiction  ;  and 
that  equity  apd  common  law  have  united  in 
Mying,  that  if  the  jurisdiction  is  notpleaded  to, 
it  roust  be  afterwarda  admitted.  This  case  is 
reported  in  9  Vernon  485,  Hil.  1704.  The 
plaintiff  prayed  an  account  relative  to  a  tio-set: 
the  defendant  insisted  that  he  ought  to  hava 
been  aued  in  the  Stannary-court.  The  lord- 
keeper  decreed  an  account ;  and  as  to  the  ob- 
jection that  the  plaintiff  ought  to  have  aued  in 
the  Stannary-coort,  be  said,  *<  to  oust  this  court 
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of  its  jurisdiction,  the  defendsnt  mast  plead  to 
the  jorisiiictioD,  and  not  object  to  it  at  the 
hearing." 

Tbere  are  a  great  variety  of  cases  tending  to 
establish  this  position,  that  when  a  defendant 
has  once  subnoitted  to  the  jurisdiction,  he  has 
for  ever  preclude<l  himself  from  obj<%ting  to  it. 
To  state  them  all,  after  the  great  authorities  1 
have  mentioned,  would  be  to  multipljr  the  wit- 
nesses without  strengthening  the  testimony  :  I 
•hall  therefore  only  cite  a  few  passages  from 
lord  chief  baron  Gilbert's  History  of  the  Com- 
mon Pleas,  which  are  decisive  upon  this  part 
of  the  argument.     In  page  40,  speaking  of 
the  order  of  pleading,  he  says,  **  the  defendant 
first  pleads  to  the  jurisdiction  of  the  Court; 
secondly,  to  the  person  of  the  plaintiff;  and 
thirdly,  to  the  count  or  declaration.    By  this 
Order  of  pleading,  each  subsequent  plea  admits 
the  former.     As,  when  he  pleads  to  the  person 
of  the  plaintiff,  he  admits  the  jurisdiction  of  the 
Court ;   for  it  would  be  nugatory  to  plead  any 
thing  in  that  court  which  has  no  jurisdiction  in 
the  case.     When  he  pleads  to  the  count  or 
declaration,  be  allows  that  the  plaintiff  is  able 
to  come. into  that  court  to  implead  him,  and  he 
may  be  there  properly  impleaded."     He  lays 
it  down  iu  a  subsequent  part  of  his  treatise  (p. 
148,)  as  a  positive  rule  of  law,  that,  **  if  a  de- 
fendant pleads  to  the  jurisdiction  of  the  Court, 
he  must  do  it  instanter  on  his  appearance; 
^for  if  be  imparls,  he  owns  the  jurisdiction  of 
the  Court,  bv  craTiug  leave  of  the  Court  for 
time  to  plead  in,  and  the  Court  shall  never  be 
ousted  of  its  jurisdiction  after  imparlance." 
When  i  find  this  doctrine  in  our  old  law-books, 
when  I  see  it  ratified  in  modem  tiroes,  and 
-stamped  with  the  authorities  of  Coke»  Hale, 
Holt,  and  Gilbert,  l,aro  warranted  in  saying, 
that  governor  Most^n  cannot  now  agitate  the 
question  of  jurisdiction  :  and  if  he  cannot,  the 
judgment  must  be  affirmed. 

Notwithstanding  which,  I  have  no  objection 
to  follow  Mr.  BuTler  through  the  grounds  of 
argument  that  he  has  adopted;  and  I  shall 
endeavour  to  prove, 

That  an  action  of  trespass  can  be  brought  in 
England  for  an  injury  done  abroad : 

That  Mr.  Fabrigas  is  capable  of  bringing 
•Dch  action : 

And,  that  governor  Mostyn  may  be  the  sub- 
jectofit. 

It  cannot  be  contended,  but  that  an  action  of 
trespass  is  a  transitory  action,  and  may  be 
brought  any  where :  *<  all  personal  actions," 
fays  lord  Coke,  **  may  be  brought  in  any 
oounty,  and  laid  any  where."  Co.  Lilt.  283. 
^  In  the  earl  of  Derby's  case,  18  Coke,  the 
chancellor,  the  chief  justice,  the  master  of  the 
Bolls,  and  justices  Doilderidge  and  Winch,  re- 
aolved,  **  tJiat  for  things  transitory,  although 
that  in  truth  they  be  within  the  county  pala« 
tine,  the  plaintiff  may  b^  law  alled^e  them  to 
be  done  in  any  place  wiihio  England  ;  and  the 
defendant  may  not  plead  to  the  jurisdiction  of 
tfie  Court,  that  they  were  done  within  the 
09onty  palatine."    This  doctrine  is  not  ooa* 


fined  to  counties  palatioe ;  for  loM  Ooke,  i»  hit 
comment  on  Littleton,  261,  6,^ys,  **tiiat  an 
obligation    made  beyond  the  seas  at  Hour* 
deaux,    in    France,   may   be   sued    here   i^ 
England   in  what  place  the  plaintfff    will.'^ 
Capuiin  Parker  brought  an  action  of  trespass 
ami  false  imprisonm.ent  against  lord  Clive,  for 
injuries  received  in  India,  and  it  was  never 
doubted  but  that  the  action  did  lie.    Even  at  this 
moment  there  is  an  action  depending  betweea 
Gregory  Cojtmaul,   an  Armenian   merchaotf 
and  governor  Verelst,  in  which  the  cause  of 
action  arose  in  Besgal.     A  bill  was  filed  by 
the  governor  in  the  Exchequer  for  an  injuuc*. 
tioD,  which  was  granted  ;  but  on  appeal  to  tbs 
Elouse  of  Lords,  the  iojunctioa  was  dissolvedr. 
The  supreme  court  of  judicature,  by  dissolving 
the   injunction,  acknowledged  that  an  action, 
of  trespass  could  be  maintained  in  England, 
though  the  cause  of  action  arose  in  India. 

The  next  point  to  be  considered  is,  whether 
there  is  any  disability  attending  the  perass  of 
Mr.  Fabrigas,  that  incapacitates  him  from  bring- 
ing this  action.  But  it  will  be  requisite  for  ms 
first  to  state,  that  governor  Mostyn  pleaded  sal 
guilty,  and  then  justified  what  he  had  dons  by 
alledging,  that  the  plaintiff  had  endeavoured  to< 
create  mntiny  among  the  troops ;  therefore  be, 
as  governor,  had  a  right  to  inaprison  and  ba^ 
nisb  him.  Your  lordship  observes,  that,  ae* 
cording  to  his  own  plea,  tie  does  not  pretend  to 
justify  what  he  has  done  as  governor  flnerely 
from  the  plenitude  of  his  power,  but  fi-oni  toa 
necessity  of  the  act,  because  the  plamtiff  bad 
endeavoured  to  create  mutiny  and  seditioD. 
The  learned  judge  who  tried  the  cauae,  fore- 
seeing the  importance  of  this  justificatieo,  re- 
quested the  jury ,  at  the  same  time  they  broiigbi 
in  their  verdict,  to  find  whether  the  governor's 
justification  had  been  proved.  The  iury  foaod 
a  verdict  for  the  plaintiff,  with  S,000i.  damages, 
and,  that  the  plaintiff  had  not  endeavoured  to 
create  mutiny  or  desertion,  or  had  acted  in  say 
way  tending  thereto. 

In  consequence  of  that  decision,  the  question 
now  is,  whether  Mr.  Fabrigas,  a  man  perfecdy 
innocent,  can  bring  an  action  against  gover- 
nor Mostyn  for  this  wanton  and  napanllelsd 
injury  ? 

As  the  law  grants  redress  for  all  injories,  ss 
it  is  open  to  all  persons,  and  none  are  exdoded 
from  bringing  an  action,  except  on  aocount  of 
their  crimes  or  their  country.  Littleton  says, 
there  are  six  manner  of  persons  who  cannot 
bring  actions :  Mr.  Fabrigas  is  not  inclodedin 
either  of  tliose  descriptions.  The  only  pNersoa 
that  can  bear  the  least  resemblance  to  him  is 
an  alien,  who,  Littleton  says,  to  be  iocapaoi- 
tated  from  bringing  an  action,  must  be  born  out 
of  tlie  ligeanoe  of  the  king.*  Losd  Coke,  in  bis 
comment  on  that  passage,  observes,  that "  lit* 
tleton  saith  not,  out  or  the  realm,  but  out  of- 
the  ligeauce ;  for  he  may  be  bom,  saj^s  Coks^ 
ouf  of  the  realm  of  England,  yet  within  the 
ligeance,  and  shall  be  calleil  the  king's  liege- 
man, for  Ugeut  is  ever  taksQ  fiur  *  natiind-lMni 
subject."    Co..Iitt.lJUU 
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Hr.  Wthngtm  was  boro  in  Minorca  subsa- 

qMDtlt  tfce  ccwion  of  Spaki,  cMwquently  he 

ii  a  Mdml-boni   sulgect ;  e? ery  natvrtUboni 

iriyyl,  Mcordiai^  to  lord  Coke,  owes  aliegniDoe 

tBtkeldo^;  aU^tance  implies  protectioo,  tiM 

Sie  it  a  neceaaary  canseqaenoe  of  the  other ; 

Ikekiairaf  EBg^land  eati  protect  only  by  his 

has;  iv  llie  lawa  of  £oflflaDd  there  is  do  ia- 

jfry  wilhoai  a  reraedy  ;  the  remedy  for  false 

mpfisoomeot  and  baDiahmeat  is  an  action  of 

traipsss,  «bi^  is  a  traaaitory  action,  and  may 

te  broagbt  any  where,  therefore  ri^hlly  brought 

is  the  city  of  Ijondoo,  where  this  action  was 

adasliy  tried,   aod    Mr.  Fabrigas  recoYsred 

tfiOOL  dataajges.     I  hope  your  lordships  will 

jsrtify  me  io  saying',  that  this  is  a  lair  dedoo* 

tim  nam  eataUaabed  principlca. 

Cska(Co,  Liitt.  ISO),  Daentions  three  things 
vhtreby  every  aubjeet  ia  prolecledi  *  rex,  kor, 
<  at  wseripto  ri^  ;'  and  he  adds,  <«  that  he 
thai  ii  aat  of  the  proCeetioa  of  the  king,  cannot 
be  aidei  ar  projected  by  the  king's  law,  or  by 
file  king's  writ."  The  natural  inference  to  be 
drawa  fiam  thenea  ia,  that  he  who  is  mider  the 
kiag's  nolactioB  inay  be  aided  by  the  king's 
kw.  Mr.  Fafafigas  is  nader  the  king's  pro* 
tBdion,  becaaae  he  owes  him  allegianee,  there- 
lire  he  noay  be  aided  by  the  king's  laws ;  con* 
SB^ocatiy  ia  ararraated  in  bringing  this  action, 
lbs  aaly  aid  the  laws  of  Englaml  can  afford  him 
fa-  thai  iajory . 

Mr.  Buller  baa  mentianed  the  case  of  Pons 
sad  JahaaoD,  liealenant-fforemor  of  Minorca, 
to  rely  ou  wnat  was  said  by  lord 
that  accaaion .  If  my  meoiory  does 
me,  the  plaintiff  ooald  not  make 
goad  his  ease,  being  unable  to  prove  Mr.  John* 
ssa"^  hand-writing  to  the  order  for  the  fiscal  to 
mmmk  ham,  and  the  question  of  jurisdiction 
aia  aat  agitated ;  but  if  it  had,  however  re- 
^eatable  lord  Camden's  opinion  ever  will  be^ 
fit  it  was  only  the  opinion  of  a  judge  at  Nisi 
ntasL  And  according  to  Mr.  Boiler's  own  ' 
aWe  af  the  case«  be  laakes  lord  Camden  con* 
Uiat  an  action  might  lie  in  a  transaciioo 
■en  afiigect  and  aubjeet.  That  ooncessioD 
isaaficaent  for  me ;  for  1  hareyour  brdship's 
words  to  prove,  that  Mr.  ^brigas,  being 
ia  a  eoaquered  oountry,  is  a  sobiect. 
in  tbe  king  andCowle,  S  Burr.  858,  your 
I,  speaking  of  Calvin's  case,  said,  **  the 
was,  whether  the  plaintiff  Calvin,  born 
86allaiid  after  the  descent  of  the  crown  of 
to  king  James  the  first,  was  an  alien 
eoaaequeotly  disabled  to  bring  any 
r  peraoo^  action  for  any  lands  within  the 
of  £agland ;"  and  your  lordship  added, 
a  it  aaever  was  a  doubt  whether  a  person 
ia  the  cooquered  dominions  of  a  country 
•  saljsct  Io  the  king  of  the  conquering  coun- 

a"    Froa  this  two  points  are  gained :  first, 
tCatvio,  though  born  in  Seotbnd,  wss  not 
as  siieoy  aod  might  bring  a  real  action ;  and 
ihtikere  never  waa  a  doubt,  but  that  a  person 
a  conquered  eoaotrv  was  subject  to  the 
As  tberelbre  the  twelve  judges  de- 
ibal  CalnB  ooaid  bring  a  real  action, 
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becanse  be  was  not  an  alien ;  certainly  Fa^ 
brigas  may  bring  a  transitory  sction,  as  he  ia 
a  subject,  being  born  in  a  country  that  waa 
conquered  by  the  state  of  Great  Britain. 

There  is  an  anonymous  case  in  1  Salkeld» 
404,  4  Ann.  A  bill  was  brought  in  Chancery 
to  foreclose  a  mortgage  of  the  island  of  Sarke  t 
the  defendants  pleaded  to  the  jurisdiction  of  the 
court,  viz.  that  the  island  of  Sat'ke  was  governed 
by  the  laws  of  Normandy ;  and  it  was  objected, 
that  the  party  ousht  to  sue  in  the  courts  of  the 
island,  and  appeal.  On  the  other  side,  it  waa 
said,  that  if  the  person  be  here,  he  may  be  sued 
in  ChanoerjT,  thooffh  the  lands  lie  in  a  county 
palatine,  or  in  another  kingdom,  as  Irebind,  ot 
Barbadoes.  Lord-keeper  Wright  over-ruled 
the  plea,  saying,  **  that  the  Court  acted  sga just 
the  person  of  the  party  and  his  conacience,  aod 
there  might  be  a  failure  of  justice  if  the  Chan« 
eery  would  not  hold  plea  m  each  a  case,  the 
party  being  here."  How  much  stronj^er  then 
IS  the  present  case  ?  for  this  is  a  transitory  ac- 
tion that  may  be  brooght  any  where ;  Mr.  Fa- 
brigas on  the  spot  to  bring  it,  and  governor 
Mostyn  in  England  to  defend  it. 

The  case  Mr.  Buller  has  dted,  of  the 
East- India  Company  and  Campbell,  admits  of 
a  short  anawer  ;  for  had  the  defendant  con- 
fessed the  matter  charged,  he  would  have  con- 
finsed  himself  to  be  guilty  of  a  fekmy ;  and  the 
humanity  of  theiawa  of  England  will  not 
oblige  a  man  to  accuse  himself^  but  this  is  not 
a  public  crime,  but  a  civil  injury.  As  Mr.  Bui* 
ler  has  gone  to  the  East* Indies  for  a  case,  I 
shall  be  excused  mentioning  the  case  of  Ram- 
kiasenseat  and  Barker,  lAtkyns,  51,  where 
the  plaintiff  filed  a  bill  against  the  represeaU^ 
tives  of  the  governor  of  Patna,  for  money  due 
to  him  as  his  banjran.  The  defendants  plead<« 
ed,  that  the  plaintiff  was  an  alien  born,  anld  aa 
alien  infidel,  and  therefore  could  have  no  auit 
here :  hot  lord  UardwidBe  said,  as  the  plaintiff's 
was  a  mere  personal  demand,  it  was  extremely 
olear  that  he  might  bring  a  bill  in  this  court ; 
and  be  over-ruled  the  defendant's  fdiea  without 
hearing  one  counsel  of  either  side.  As  there- 
fore lord  Hardwicke  was  of  opinion,  that  by  the 
laws  of  England  an  alien  infidel,  a  Gentoo  mer- 
chant, the  subject  of  the  great  mogul,  cooid 
claim  the  benefit  of  the  English  lawa  against 
an  English  governor  tor  a  transsetion  in  a  fo« 
reign  country ;  1  trust  that  your  lordships  will 
determine,  that  Mr.  Fabrigas,  who  is  neithef 
an  infidel  nor  an  alien,  but  a  «»bject  of  Great- 
Britato,  may  bring  his  action  here  for  an  injury 
received  in  (dinorca. 

Thecase^of  the  countess  of  Derby,  Keilway 
209,  does  not  affect  the  question ;  for  that  was  a 
claim  of  dower,  which  is  a  local  action,  and  can* 
not,  aa  a  transitory  action,  be  tried  any  where. 
The  cases,  mentioned  by  Mr.  Buller,  from 
Latch  and  Lutwycbe,  were  either  local  actioBSi 
or  questions  upon  demurrer,  therefore  not  ap- 
plicable to  the  case  before  the  Court;  for  a 
party  may  avail  himself  of  many  things  upon  a 
demurrer,  which  he  cannot  by  a  writ  of  error.   • 

Mr.  Bailer's  eadeavouring  to  confound  traa« 
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■itory  with  local  action  ,  moHt  be  my  «po1of[ry 
for  RieDtioninfif  another  case  in  support  of  the 
dUiiuction.  The  case  I  alfuiieto  is  Mr.  Skin* 
uer's,  which  was  referred  to  the  twel?ejmlires 
A'om  the  couocil-tM>ard.  Jo  the  year  1657, 
vhen  trade  wa^  open  to  the  Eaai- Indies,  he 
possessed  himself  of  a  house  and  warehouse, 
which  he  filled  with  ^oods  at  Jamhy  ;  and  he 
purchased  of  the-  kiiifif  of  Great  Jamhy  the 
islands  of  Baretba.  The  af^ents  of  the  £ast- 
In<Iia  company  assaulted  bis  person,  seized 
his  warehouse,  carried  away  his  goods,  aud 
took  and  possessed  themselfes  of  the  islands  of 
Baretba.  Upon  this  case,  it  was  propounded 
to  the  judges,  by  an  order  from  the  king  in 
council,  dated  the  12th  April  1665,  whether 
Mr.  Skinner  could  have  a  foil  relief  in  any  or- 
dinary court  of  law  f  Their  opinion  was,  '*  that 
bis  nwiesty's  ordinary  courts  of  justice  at 
Westminster  can  give  relief  for  taking  away 
and  spoiling  his  ship,  goods,  and  papers,  and 
assaulting  and  wounding  his  person,  notwith- 
standing the  same  was  done  beyond  the  seas : 
but  that  as  to  the  detaining  and  possessing  of 
the  bouse  and  islands,  in  the  case  mentioned, 
ha  is  riot  reUevable  in  any  ordinary  court  of 
justice." 

Your  lordships  will  collect  from  tliis  case, 
that  the  twelve  judges  held  that  an  action  might 
be  maintained  here  for  spoiling  his  goods,  and 
seizing  his  person,  because  an  action  of  tres- 
pass is  a  transitory  action ;  but  an  action  could 
not  be  maintaineif  tor  possessing  the  boose  and 
land,  because  it  is  a  local  action. 

I  trust  1  have  prated  that  an  action  of  tres- 
pass may  be  brought  here  for  an  injury  re- 
ceif ed  in  Minorca ;  and  that  Mr.  Fabri^,  a 
natural  •born  sul^ect,  is  capable  of  bringing 
•och  action.  The  only  remaining  question  is, 
ivbether  Mr.  Mostyn,  as  governor,  can  tyran- 
oizeover  the  innocent  inhabitants  withm  his 
government,  in  violation  of  law,  justice,  and 
bomanity,  and  not  be  responsible  in  our  courts 
to  repair  by  a  satisfactiou  in  damages  the  injury 
be  has  done  P  Mr.  Boiler  has  contended,  that 
general  Mostyn  governs  as  all  absolute  aowe- 
reigns  do,  and  that  *  stet  pro  ratione  voluntas' 
is  the  only  mie  of  his  conduct.  I  did  not  ex- 
pect to  bear  such  an  assertion  advanced  in  this 
court.  From  whom  does  the  governor  derive 
this  despotism  ?  Can  the  king  delegate  abso- 
liite  power  to  another,  which  he  has  not  in 
biinselfP  Can  sucb  a  monster  exist  in  the 
British  dominions  as  tyranny  uncontrouled  by 
law?  Mr.  Buller  asserts,  that  the  governor  is 
accountable  to  God  alone ;  but  this  Court  I 
bope  will  teach  him,  that  be  is  accountable  to 
bis  country  here,  as  he  must  be  to  his  God 
hereafter,  for  this  wanton  outrage  on  an  unof- 
fending subject.  Many  cases  have  been  cited, 
and  much  argument  adduced,  to  prove  that  a 
man  is  not  responsible  in  an  actiun  tor  what  he 
has  done  as  a  jadge.  I  neither  deny  the  doc*- 
trine,  nor  shall  endeavour  to  impeach  the 
cases ;  but  1  must  observe,  thai  tnoy  do  not 
affect  the  present  ..^foestion.  Did  governor 
j^ioityn  nt  in  judgment?  Did  be  bear  any  ac- 


cosation  ?  Did  he  examine  a  witness  ?  Did  he 
even  see  the  prisoner  P  Did  he  follow  any  rule 
of  law  in  any  country  ?  *  8tet  pro  ratione  vo* 
luntas'  was  bis  law,  and  bis  mercy  was  twelve 
months  banishment,  to  an  innocent  individual. 

As  Mr.  Buller  has  dwelt  so  much  u|ion  the 
case  of  Dutton  and  Howell,  it  will  be  expected 
that  I  take  some  notice  of  it.  1  need  not  ge 
over  the  case  again,  as  it  has  been  already  very 
accurately  stated;  but  1  must  beg  leave  to 
read  the  reasons  which  were  given  with  the 
printed  case  to  the  Lords,  betbre  it  came  on  to 
be  argued  in  the  House  of  Peers.  It  is  stated, 
that  sir  Richard  Dutton  ought  to  have  the 
judgment  that  was  obtained  against  bun  belovr, 
reversed  ;  for 

1st,  That  what  he  did,  be  did  as  chief  go- 
vernor, and  in  a  council  of  state,  for  which  he 
ought  not  to  be  charged  with  an  action.'  If  be 
shall,  it  may  be  not  only  the  case  of  sir  Richard 
Dutton,  but  of  any  other  chief  governor  or 
privy -counsellor  in  Scotland,  Ireland,  or  elacr 
where. 

S.  What  was  done,  was  in  order  to  bring  n 
delinquent  to  justice,  wbn  was  tried  in  Barba- 
does  and  found  guilty  ;  and  if  for  this  he  shall 
be  charged  with  an  action,  it  would  ^be  a  dis- 
couragement to  justice. 

3.  What  was  done,  was  done  in  court;  for 
so  is  a  council  of  state,  to  receive  eomplaiots 
against  state  delinquents,  and  direct  their  trials 
in  proper  courts.  What  a  judge  acts  in  court, 
as  sir  Richard  Dutton  did,  no  action  lies  against 
him  for  it. 

4.  There  never  was  such  an  action  as  this 
maintained  against  a  governor  for  what  be  did 
in  council ;  and  if  this  be  made  a  precedent,  it 
will  render  all  goTemments  unsafe. 

5.  If  a  governor  of  a  plantation  beyond  the 
seas  shall  be  charged  with  actions  here,  for 
what  be  did  there,  it  will  be  impossible  for  him 
to  defend  hihiself :  first,  for  that  all  reeortU 
and  evidences  are  there:  secondly,  tbe  btsrs 
there  differ  in  many  things  from  what  they  are 
here. 

Though  tbe  first  part  of  this  reason  eeeine 
to  operate  in  favour  of  governor  Mostyn,  yet 
it  goes  no  farther  than  this ;  that  if  an  actioa 
is  brought  here,  it  will  be  impossible  for  him 
to  defend  himself.  The  latter  part  shevvs  tbe 
meaning  of  tbe  whole;  that  is,  if  an  action  ia 
brought  here  against  the  governor  for  any 
thing  done  by  him  in  his  judicial  capacity, 
then  he  will  not  be  able  to  defend  himself,  be- 
cause all  the  records  and  evidences  are  there. 
This  clearly  proves,  that  it  refers  to  what  be 
did  as  judge,  otherwise  there  could  have  beeo 
no  ocfasion  to  have  mentioned  tbe  records 
being  there. 

l^liese  reasons  roust  have  been  the  grouod 
of  the  counsel's  argument,  and  the  whole  is 
bottomed  in  sir  Riciianl  Dutton's  having  acted 
with  his  council  in  a  judicial  capacity.  1  take 
no  notice  of  the  arguments  of  counsel,  as  re- 
ported by  Shower,  because  it  can  be  no  aa-* 
thority  for  this  court.  1  shall  only  observe^ 
t|iat  io  respect  to  the  juriidiotieny  whicb  wfe 
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but  iG^tlj  touched  on,  that  the  assertion  of 
the  ooansel  for  the  dcfeDdant  in  error,  affirm- 
u^  tbe  jarndictioo,  is  as  gfood  authority  for 
me,  IS  the  denial  of  it  by  sir  Richard  Button's 
eoiunrl  is  for  Mr.  Buller.  The  report  is  silent 
at  10  the  fpromids  of  the  judgment :  it  only 
aijs,  *' that  tbe  action  was  reversed;"  hot 
sot  one  wofd  that  the  action  could  not  be 
flMiDtained.  But  I  venture  to  affirm,  that  this 
csM  has  not  the  least  resembknee  to  the  pre- 
«Dt  My  doty  calls  on  me  to  draw  the  invi- 
dioBS  parallel. 

Governor  Dattoo  sat  with  his  council,  to 
kar  and  enquire  in  tbe  supreme  court  of  ju- 
diealnre  in  terbadoes  t 

Governor  Mostyn  sat  neither  as  a  military 
nsr  a  civil  judge. 

Mr.  Fabrigas  was  not  brought  before  him, 
natbrr  was  he  accnsed  by  an^  man :  ' 

{fir  John  Witbam  was  publicly  accused  be- 
fore the  gnremor  and  council  of  state : 

Mr.  Fabriifas  was  thrown  into  a  dungeon, 
and  treated  with  the  most  unheard-of  severity: 

8v  John  Witbam  was  only  confined  for  the 
pomoe  of  secoriag  his  person ; 

Mr.  Fabrif^  was  banished  for  twelve  months 
Is  tbe  Spanish  clominioos : 

Sir  John  was  kept  in  custody 'for  14  days, 
l31  be  could  be  brought  to  bis  trial : 

Mr.  Fabrigas,  on  the  governor's  justification, 
foand  to  he  innocent : 

Sr*  John  Witbam,  when  brought  before  the 
ef  general  sessions,  was  found  guilty,  and 
lecominifled: 

The  governor  of  Barbadoes  foQowed  the  laws 


The  goremor  of  Minorca  acted  in  diame- 
tiieal  oppontion  to  all  laws,  and  in  violation  of 
te  natiuml  dictates  of  humanity: 

Sir  Richard  Button  let  the  kw  take  its 
coerse  against  a  criminal : 

Bat  goTcroor  Moetyn  went  out  of  his  way  to 
persecote  tbe  innocent. 

Having  shewn  the  diflerence  between  tbe 
caaea,  permit  me  to  mention  an  observa- 
of  hwrd  chief- justice  de  Grey,  in  his  oni- 
on the  motion  for  a  new  trial.  ^*  If  the 
had  aecured  him,"  said  bis  lordship, 

nay,  if  he  bad  barely  committed  him,  that  be 
migfat  have  been  amenable  to  justice,  and  if  he 
had  imiDediately  ordered  a  prosecution  upon 
any  part  of  bis  conduct,  it  would  have  been 
aaolhcr  question:  but  the  governor  knew  he 
eonid  no  more  imprison  biro  for  a  twelvemonth, 
(sad  the  banisbment  for  a  year  is  a  continuation 
if  the  original  imprisonment)  than  that  he 
canid  inflict  tbe  torture." 

lord  chief-jtistice  de  Grey  then  undoubtedly 
ihaaght  that  governor  Mostyn  bad  acted  ille- 
fsBy:  if  so,  1  hope  1  shaU  be  able  to  shew, 
that  be  is  amenable  to  tbe  courts  of  law  in 


Lord  Belhimont's  case,  in  S  Salkeld  635, 
Bw  fi.  Ftoeh.  13  W.  8,  evinces,  that  a  go- 
senwr  abroad  is  responsible  here.  "  The  at- 
twney-gcneral  moved  for  a  trial  at  bar  tbe  last 
|apsr  day  in  the  ttfas^  ia  an  action  against  tbe 


goTemor  of  New- York,  for  matter  done  by  him 
as  governor,  and  granted,  because  the  king  de- 
fended it."  I  collect  from  this  case,  that  the 
attorney- general  knew  tbe  Court  had  jurisdic- 
tion, or  he  would  not  have  made  the  motion  ; 
and  the  Court  would  not  bare  granted  it,  if 
they  had  not  been  legally  iropowered  to  try  it. 
The  legislature,  in  the  same  year  (13  W.  5, 
cap.  13,)  enacted,  that  governors  beyond  tbe 
sea  should  be  tried  in  the  Kiog's-bench,  or  in 
such  county  -as  shall  be  aaaigned  by  his  ma- 
j^^y>  ^y  &[^^  *°^  lawful  men,  for  ounces 
committed  in  their  governments  abroad  against 
tbe  king's  subjects  there.  As,  by  the  common 
law.  So  indictment  could  be  proerred  only  in 
that  county  where  the  offence  was  committed, 

Sivernors  abroad  were  not  criminally  amena- 
e  till  this  act  had  passed.  When  tbe  legisla- 
tore  so  csrefully  provided  to  bring  governors  to 
justice  for  tbe  offences  they  might  commit  in 
their  governments,  they  would  indisputably, 
by  the  same  law,  have  protested  the  subjects 
from  civil  injuries,  had  they  not  known  tbst 
such  provision  was  unnecessary,  and  that,  by 
the  common  law,  all  personal  actions  might  be 
brought  in  England;  of  which  lord  Bella- 
mont's  case  was  a  recent  instance. 
In  MicbaelmaS'term,  11  Geo.  3,  lTd7,  Ste- 

Shen  Conner  brought  an  action  against  Joseph 
Obine,  governor  of  Gibraltar :  and  he  stated 
in  his  declaration,  that  he  was  a  master  car- 
penter of  the  office  of  ordnance  at  Gibraltar  ; 
that  governor  Sabine  tried  him  by  a  court-mar- 
tial, to  which  he  was  not  subject ;  and  that  he 
underwent  the  sentence  of  receiving  500  lashes, 
snd  that  he  was  compelled  to  depsrt  from  Gib- 
raltar, which  he  laid  to  his  damage  of  10,000/. 
The  defendant  oleaded  Not  Guilty,  and  justified 
by  trying  him  oy  a  court-martial.  There  was 
a  Tsitlict  for  the  plaintiff,  with  700/.  damages. 
A  writ  of  error  was  brought,  and  tbe  judgment 
affirmed.  No  distinction  can  be  made  between 
the  governor  of  Gibraltar  and  the  governor  of 
Minorca ;  except  only,  that  the  one  tried  Con- 
ner by  a  court-martial,  and  punished  him  by 
military  law ;  while  the  other,  without  any 
trial,  banished  Mr.  Fabrigas,  contrary  to  all 
ideas  of  justice  and  of  law. 

1  must  now  beg  leave  to  advert  to  the  bill  of 
exceptions ;  in  which  it  isaltedged,  that  '*  Mi- 
norca is  divided  into  four  districts,  exclusive  of 
the  arraval,  which  the  witnesses  always  under- 
stood to  be  distinct  from  tbe  others,  and  under 
tl|e  immediate  order  of  the  governor." 

1  am  well  aware,  that  1  am  not  at  liberty  to 
go  out  of  the  record ;  if  1  was,  tbe  fact  war- 
rants me  in  saying,  that  the  evidence  is  most 
untrue.  • 

It  is  notorioiM  that  Minorca  is  divided  into 
four  terminos  only ;  Cieotadella,  Alayor,  Mar- 
cadel,  andMahon,  which  latter  includes  the  ar- 
raval of  St.  Phillip's.  This  is  known  to  every 
man  who  baa  been  at  Minorca,  and  to  every 
man  who  has  read  Armstrong's  history  of  that 
island.  That  the  governor  has  a  legislative 
authority  within  the  arraval,  is  tooal^urd  to 
dwell  on.    By  what  law,  by  what  provisioii| 
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dots  lie  dnim  Uiat  power  P  When  ftroene  mi 
ezeeuced  vUbin  Si.  Phillip's,  or  its  ei»viroos, 
4Ue  ciril  mt^i^^rale  imiuH^  ^ys  the  goveroor 
the  complinneot  of  acquaiotiog  bim  with  ii ; 
jbtti  the  same  complimeot  is  paid  to  ibe  com- 
inaodip^  officer  at  Cieutadella,  where  an  ex- 
cliwivejuriadiction  is  oot  even  pretended.'  lo 
fact,  it  is  A  matter  of  civility  merely,  but  ne?er 
:|ra8  a  claim  of  right. 

Lord  chief  justice  de  Grey  in  tbe  solemn 
i>pinion  which  he  gave  upon  tbe  motion  for  a 
new  trial,  has  been  explicit  on  these  two  beads. 
<*  One  of  the  witnesses  in  the  cause  (saijd  his 
Jordsliin)  represented  to  the  jury,  that  in  some 
fMurticuUr  cases,  especially  in  criminal  matters, 
the  governor  resident  upon  the  island  does  euBt" 
cise  a  legiiUlive  power.  It  was  gross  igno- 
rance in  that  person  to  imagine  audi  a  thing : 
1  may  say,  it  was  impoesibte,  that  a  mau  who 
lived  upon  liie  island,  in  the  station  be  bad 
done,  should  not  know  better,  than  tetbiok 
Uiat  the  governor  had  a  civil  and  criminal 
poirer  in  him.  The  governor  is  tbe  king's  ser* 
?aDt ;  bis  commission  is  from  him,  and  he  is 
to  execute  the  power  he  is  invested  with  under 
that  commission,  which  is  to  execute  the  laws 
of  Minorca,  under  such  regulations  as  the  king 
shall  nkaV^  io  council.  It  was  a  vain  imaginai- 
lion  in  the  witnesses  to  say,  that  there  were 
jive  tewiines  in  the  island  of  Minorca.  I  liave 
at  various  times  seen  a  multitude  of  a^itbentic 
decumeots  ^nd  papers  relative  to  that  island  ; 
and  I  do  not  believe,  that,  in  anjf  one  of  them, 
the  idea  of  the  arraval  of  St.  Phillip's  being  a 
distiuct  jurisdiction  was  ever  started.  Mabon 
is  oi)e  (^  the  four  terminos,  and  St.  Phillip's, 
Vod  all  the  district  about  it,  is  comprehended 
within  thitt  termino ;  but  to  suppose,  that  there 
is  a  distinct  jurisdiction,  sepsTate  trom  tbe 
government  of  the  island,  is  ridiculous  and 
absnrd." 

These  were  the  words  of  lord  chief  justice 
deGrey ;  to  which,  1  am  confident,  this  Court 
will  pay  a  pvoper  attention. 

The  hill  of  exceptions  then  states,  that  gene- 
ral Mostyn  was  appointed  governor  by  the 
king's  commission,  which  gives  him  all  the 
powers  belonging  to  tbe  said  office.  I  wish  to 
ask  Mr.  Billler,'  whether  to  persecute  the  inno- 
cent, and  to  banish  those  subjects  committed  to 
his  care,  is  a  power  incident  to  or  springing  out 
of  4he  office  of  governor  f  If  it  is  not,  the  go- 
vernor cannot  justify  himself  under  his  com- 
mission. 

It  is  then  stated,  that  the  kmfc  ordered  ^<  all 
his  loving  subjects  in  the  said  island  to  obey 
him,  the  said  John  Mostyn ;"  hut  nothing  in 
particular  is  mentioned  of  tbe  arraval.  Had  it 
beei)^a  peooUar  district,  under  the  despotic  will 
of  the  'governor,  there  must  have  been  some 
notice  taken  of  it,  either  in  the  commission,  or 
in  his  miyestj^'s  orders.  Tbe  governor  then 
oonlesses  in  his  bill  of  exoeptioos,  ''  that  be 
banisiied  Mr.  Fabrigas  without  any  reasonable 
or  probable  cause,  or  any  other  matter  alledged 
in  his  plea,  or  an^  act  tendiog  thereto."  Not- 
vitMandittg  which  admissMii,  io  thie  Tery  next 


aentence,  he  insists  that  tbe  plaintiff  ought  le 
be  barred  his  said  action,  although  it  is  stated 
J  in  tbe  bill  of  exceptions,  thai  *'  the  Minorquins 
plead  sometimes  the  English  taws.*' 

Were  the  bill  of  exceptions  less  abanrd  than 
it  is,  yet  I  sheuld  contend,  that  the  governor^ 
by  pleadinp^  io  chief,  and  submitting  his  caua# 
Io  the  decision  of  an  Eoglisb  jury,  has  pre* 
eluded  this  Court  from  enquiring  into  tbe  ori- 
ginal jurisdictaoo.  Were  it  possible  thai  Qdu 
ground  should  i'ail  me,  when  aupported  by  90 
many  great  authorities,  yet  I  shoidd  be  very 
easy  aJMut  the  event ;  for,  as  an  action  of  tres- 
pass can  be  brought  iu  England  tbriigorifls 
abroad,  and  as  every  subject  can  bring  that  mv 
tioD,  and  as  governor  Mostyn  (Iteing  a  subject) 
must  answer  to  it,  I  have  no  doubl  but  ihm 
judgment  will  be  affirmed.  Should  it  be  re- 
versed, I  fear  the  public,  with  too  much  truth, 
win  apply  the  lines  of  the  Roman  satirist  on 
tbe  drunken  Marius  to  the  present  oocasioD  ; 
and  they  will  sav  of  governor  Mectyo,  as  was 
formerly  said  of  him, 

Hie  est  damnatos  inani  judicio ; 

and  to  the  Minorouins,  if  Mr.  Fabrigas  shooM 
be  deprived  of  that  satisfaction  in  damagef 
which  ^he  jury  gave  him. 

At  tu  victrix  provincia  pkins. 

Mr.  Buller,  1  heg  leafe  to  trouble  tkt 
Court  with  %  few  words  by  way  of  reply : 
and  though  Mr.  Peekham  has  thoogfat  nl  to 
declaim  so  much  upon  the  particular  facts  of 
this  cause,  yet  I  was  confident  at  first,  and  do 
not  now  find  I  was  deceived  in  thinking,  1 
should  not  beeoQUradicted  in  what  I  said  abMit 
the  propriety  of  governor  Moetyn's  conduet  | 
that  he  had  taken  every  preoaulMiMhat  a  OMii 
io  his  situation  oeuld  do,  had  coaaalted  maay 
persons  there,  civil  and  military,  and  that  they 
were  all  unanimous  in  adviaiog  the  govcmer  to 
do  what  wasjione. 

T(ie  first  objection  made  by  Mr.  Peekham 
has  been,  that  Mr.  Mostyn  should  be  predodod 
from  contending  that  this  Court  bath  not  a  jo* 
riadiotion,  because  he  has  submitted  to  the  ju- 
risdiction of  the  Court  in  so  many  instaneoo 
during  the  whole  of  these  proceedio^  Ho 
has  stated  tbe  whole  proceedings  dunng  the 
stages  of  this  cause,  by  which  he  supposes  Mr. 
Mostyn  hath  done  such  acts  as  shall  be  con- 
strued into  a  submission  to  the  jurisdictioo  of 
the  Court,  and  is  therefore  now  precluded  from 
entering  into  the  question.  Further,  Mr« 
Peekham  has  insisted  upon  it,  that  at  the  trinl 
we  did  wrong  in  making  a  defence ;  becaQsn» 
if  we  meant  lo  go  into  the  questien,  whether 
the  Court  has  jurisdiction  or  not,  we  should  havn 
then  insisted  upon  a  non-suit,  and  not  gone 
into  tbe  merits  of  the  cause.  I  do  oot  appro^ 
bend  any  of  tbe  cases  he  hss  cited  will  ooma 
Up  to  the  present :  and  as  lo  the  different  pe- 
riods of  the  cause,  where  he  supfHieso  we  harn 
submitted  to  the  jurisillction  of  the  Court,  if 
this  Court  hath  no  juriadietioa  at  all,  1  do  nut 
know  how  it  eao  tfaeo  be  said  we  ~ 
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leAtD  it  Smymgt  tlwt  at  the  trial  we  tfbooM 
btf*  ioaited  upon  a  noo-siiitt  is  nyioff  we 
■boold  berc  Insnted  open  what  we  eotiM  DOi 
itmmA  ;  fer  it  is  at  ail  times  at  the  option  ef 
tfcspbiatiflT,  whether  lie  wiH  submit  to  a  boo- 
avit  or  noH.  If  the  ilefendant  caa  avail  kimaetf 
of  the  objection  at  iH,  it  mast  be  by  entitlia^ 
himself  1^  that  iBeaas  lo  a  Yerdtet  ^  Air  it  is  in 
titt  power  of  tke  ptaimiff  to  get  op  ami  aay,  1 
aiU  aot  be  noa-siilted*  It  was  ioapeesible  for 
IS  to  iosiat  apoa  the  otgeclioD  in  any  ^ber 
aay  tban  it  ia  sew  dooe:  the  objection  arises 
oat  of  the  fMs  of  the  ease,  and  what  waa 
wared  at  the  trial.  It  waa  there  proved,  that 
Jir.  Mas^o  was  the  governor ;  that  what  he 
W  waa  io  ^hat  chwacter;  aad  thereMire, 
my  he,  Cbeae  iacts  beiag  proved,  t  insist  I 
am  ae%  answerable  in  a  court  of  justice  io 
Sn^and,  lor  what  1  have  done  in  thiscbarac* 
tcr :  therefore  the  objection  would  have  been 
inpcoper,  if  it  bad  oome  at  any  other  time ; 
it  eould  only  eefloe  when  these  foots  appeared 
ia  evideace  opoa  which  this  objection  was 
foaBdi>d.  Aa  to  the  many  cases  that  have  been 
ailed,  I  believe  I  may  aafely  give  this  general 
aaawer  Io  thean  all :  they  are  cases  wl^re  an 
action  bos  beea  braught  in  a  eoort  ia  England, 
fsr  a  tranaactioo  arisiag  in  En^nd,  bnt,  on 
tceaana  of  a  diarter  or  statute,  me  jorisdiction 
sf  the  aoperior  court  baa  been  excluded.  W  here 
Aat  ia  aav  and  this  Gaupt  has  a  general  super- 
iatemdeDt  Joriadietion,  but  it  is  taken  away  by  a 
partioiiUr  law,  la  snch  case  it  is  neeessary  to 
]dcad  to  the  jarisdietioD:  but  whea  the  quea- 
liao  ariaea  apoa  a  transaction  happening  in 
foieigu  parts,  and  where  the  courts  of  Eo^and 
aaoaot  have  any  eontrool  whatsoever,  suppose, 
for  instance^  io  France,  where  the  king  or  par- 
iJaaaent  of  Eagland  i»n  make  no  laws  to  bind 
lb*  iaftafattants,  it  is  just  the  same  as  a  court 
of  iaforior  record  in  England,  where  it  holds 
plea  of  a  thing  done  out  of  thdr  jurisdiction. 
la  that  eaae,  ifit  appears  upon  the  proceedings 

the  caose  of  action  arose  out  of  the  juris- 
the  whole  proceedings  are  void ;  they 
no  monjmdke;    and  an>  action  will  lie 
the  paily,  the  officers  and  the  judges, 
fir  what  ia  done  under  them. 

lo  tliis  case,  as  I  submit  to  your  lordship, 
theqoeatioo  is  the  same ;  because  it  is  not  on  a 
tiaoiaclion  happening  within  the  limits,  or 
witbtn  theoountry  w  too  this  Court  resides  or 
baa  a  jorisdiction,  but  on  a  transaction  arising 
ia  fosaiga  dominions.  1  beg  leave  to  mention 
too,  that  if  these  cases  were  so  very,  general  as 
Mr.  Asckham  wishes  to  have  them  underatood, 
Jbistoot  psaribla  that  the  case  in  Latch,  or  the 
io  lAitwyehe)  ever  could  have  exiMed ; 
if  it -was  to  hold  as  a  general  role, 

where  the  causa  of  action  arises  out  of  the 
you  niostrpiead  totlie  jurisdiction,  it 
inisdd' have  been  a  auffioient  answer  in  those 
caaea  to  aa^,  it  waa  net  so  pleaded.  In  the  case 
atLutwyebo,  there- was  a  plea  in  bar,  and  de- 
muRcr  to  that  plea ;  hot  it  appearing,  that  the 
aaoae  of  action  did  not  arise  m  this  kingdom, 
bat bifoioign  parts,  tbe-Goart  agreedi  that  the 
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rappesHSeo  aad  ifaaiat  legal  ficthm,  which 
otherwise  would  avarl^that  it  waa  in  London  el> 
Engbind,  was  ab«ord,  aad  the  pkinfiff  coaMI 
aot  sopport  bis  action.  It  was  the  seme  in  tho 
ease  io  Latch  ;  for  that  was  not  oo  a  plea,  w 
the  jurisdiction,  but  the  objectieo  arose  Ijmii^ 
afWr,  aad  ia  a  subsefpient  p^iod  of  the  oaoiie: 
the  judges  there  agreed^  that  if  it  appeared-  ok 
the  record,  that  the  case  was  plainly  aad  evf^ 
deaily  out  of  their  jorisdietioa,  they  wei^e  boondf 
to  take  notice  of  it. 

Mr.  Peckham  haa  divided  bis  argument  into' 
three  heads:   first,  whether  a  transitory  aetlotf 
is  capable  of  being.bMoght  in  England,  if  th« 
oauae  of  that  action  arise  beyond  the  seas :  se* 
eondl^,  whether  the   plaiatMf  h  capable  of 
bringing  such  action :   and,  iw  the  third  piaee^ 
whether  the  defendant  is  a  proper  ol^t  of  iti 
Oo  the  first  of  these  questione  it  has  been  ioh 
aisled,  that  an  action  of  false  imprisonment  isa- 
transitory  action;  and  some  caaes cited,  wtieiv 
transitory  actions,  arising  abroad,  are  hohlen  to^ 
be  maintainable  here.    An  action  of  false  ins* 
prisonment  certainly  is  a  transitory  aoliDil :  hot,- 
my  h>rd,  the  cases  died  from  i9th  Co.  aad  Co. 
Lit.  were  not  cases  of  nation  for  folae  imprison-* 
ment,  bnt  debt  upon  bond.    These  dases'wero 
where  the  law,  in  the  difierent  cootttries)  wat> 
the  same ;  and  they  therefore  eomo  within  the 
disttoction  laid  down  in  the  esue  before  ford* 
Camden.    For,  where  the  law  of  the  diflbrent 
conotriea  ia  the  same,  this  Court  may  hold* 
plea ;  it  may  do  as  much  iuslioe  av  the  fbreiflii' 
courts,  and  can  be  lavdved  in  no  difficulty  with^ 
respect  to  the  rules  by  which  they  are  to  dcp- 
cide.    But  in  the  ease  of  transactions  ariaing  in 
foreign  dominions,  where  the  law  of  the  foreigUr 
country  is  different  from  tbe  law  of  this' king-- 
dom,  this  Court  has  no  way  of  informing  tbem«' 
selves  what  the  foreign  law  is,  nor  can  they 
know  what  roles  to  decide  by ;  and  therefore 
every  inconvenience  arises  against  their  enler< 
tainiog  such  a  suit.    Mr.  Peckham  tlien  cited 
the  case  of  Parker  against  lord  Clire,  in  tbia 
court,  and  observed,  that  there  never  was  any 
objectibn  taken  there,  that  t))e  action  would  not 
lie.    That  case  is  different  from  the  present. 
That  was  a  case  between  English  suligecta,  and 
a  case  that  was  to  be  determined,  not  by  the 
law  of  the  East  Indies,  (for  that  was  not  set  tip 
as  a  defonce,  or  at  all  intermixed  with  tbe  case) 
but  by  tbe  law  of  Engiahd  ;  and  therefore  is 
still  within  the  distinction  I  have  laid  down 
and  endeavoured  tosupport.    Then  the  second 
question  Mr.  Peckham  has  made  is,  whellier 
tbe  plaintiff  can  maintain  this  actioo?  The 
plaintiff,  he  says,  is  not  an  alien,  but  a  natoraU 
born  subject,  and  as  such  he  owes  allegiance, 
and  it  entitled'  to  protection  ;  and  that  the  king 
of  England  can  protect  only  by  the  laws  og 
England,  and  therefore  this  man  has  a  right  to 
bring  bis  action  here.    The  proposition  will  it- 
self shew  how  enormouait  would  be,  ifit  weie 
to  hold  in  this  case.     How  is  the  king  to  rule 
by  the  laws  of  England  ?   Is  it  meant  that  thii 
case  is  to  be  determined  by  the  laws  of  Eng- 
land ?  if  so^  that  wookl  be  iojualioe  in  the  most 
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gUrioff  liffht;  because  it  would  becondemnioip 
the  deteDdsDt  by  ooe  law,  wbeo  he  wae*  bound 
to  reg^ulate  hit  conduct  by  a  different  But  it 
it  not  true  that  the  king  of  England  can  protect 
hj  the  laws  of  England  only  ;  for,  in  other 
placea,  a  transaction  must  be  tried  by  the  laws 
of  that  place  wliere  it  arises ;  and  the  king  can, 
in  other  places,  govern  by  other  laws  than 
thane  of  England:  and  I  contend,  this  question 
BSttot  be  determined  by  such  laws,  and  not  by 
the  laws  of  this  country.  Mr.  Peckham  has 
then  insisted,  that  this  is  a  case  between  subject 
•nd  subject.  If  be  means  it  is  between  subject 
and  subject,  speaking  of  the  king  of  England, 
it  is  true;  but  Fabrigas  is  not  a  subject  of  this 
realm,  nor  subject  to  be  governed  by  the  laws 
of  this  country,  and  therefore  shall  not  avail 
himself  of  the  laws  of  this  country.  The  case 
in  Salkeld,  404,  was  then  cited,  where  the  Court 
of  Chancery  proceeded  against  a  foreigner ; 
and  the  reason  there  given  for  so  doing  is,  be- 
cause that  Court  acts  in  pertonam.  But,  my 
lord,  that  case  does  not  appear  to  be  at  all 
blended  with  foreign  law;  nor  is  any  thing 
there  stated,  which  called  on  the  Court  ta  de- 
termine that  case  by  any  other  law  than  the 
known  laws  of  this  country,  and  the  rules  of 
their  own  court.  The  case  in  the  4th  Insti- 
tute was  then  endeavoured  to  be  distinguished 
from  the  present,  by  inmtinpf,  that  the  subjects 
matter  of  that  case  was  tocal:  but  that  answer 
cannot  hold.  If  it  had  been  an  action  in  a 
court  of  law,  the  answer  wouM  have  been  a 
good  one  ;  because  an  action  of  dower  is  local, 
and  can  only  be  tried  in  the  county  where  the 
land  lies ;  but  that  was  a  suit  in  Chancery, 
and  not  an  action ;  and,  as  is  said  in  the  case 
cited  from  Salkeld,  the  Court  of  Chancery 
don't  proceed  against  the  thing,  but  against  the 
person. 

Then  the  last  question  that  has  been  made  is, 
whether  the  defendant  in  this  case  is  the  proper 
subject  of  an  action?  My  lord,  Mr.  Peckham 
has  observed,  I  said  the  governor  was  absolute; 
but  that  he  insists  is  impossible,  because  there 
is  no  person  who  could  delegate  such  an  autho- 
rity to  him ;  that  if  he  derived  such  authority 
from  any  one,  it  must  be  from  the  king ;  but  the 
king,  not  beiog  absolute  himself,  could  not  grant 
such  authority  to  Mr.  Mostyn.  If  it  be  meant 
only,  that  the  king  is  not  absolute  in  this  coun- 
try, I  most  readily  accede  to  tlie  proposition ; 
but  what  the  constitution  of  this  country  is, 
can  be  no  argument  to  prove  what  is  the  state 
or  constitution  of  Minorca.  That  Minorca  is 
of  a  different  constitution,  and  is  governed  by 
different  laws  from  what  prevail  in  this  coun- 
try, is  stated  in  the  record ;  which  record  is 
decisive  upon  that  pohit,  for  the  Court  cannot 
Impart  from  it.  It  is  there  stated,  that  the  arra- 
val  of  St.  Phillip's  is  subject  to  the  immediate 
order  of  the  governor,  and  to  his  order  and  di- 
rection only ;  for  no  judge,  either  criminal  or 
civil,  can  interfere,  or  has  any  jurisdiction 
there,  unless  under  his  express  leave :  there* 
fore  the  argument,  as  to  the  authority  or  power 
of  the  king  here^  is  totally  foreign  to  the  situa* . 


tion  of  the  governor  of  Minorca,  or  the  power 
or  jurisdiction  he  has  there.    Then  it  is  ssid» 
it  does  not  appear  on  the  record,  that  the  de- 
fendant did  act  as  judge.    Thin  also  mutt  be 
decided  by  Uie  record ;  and  it  is  there  stated, 
that  the  defendant  was  governor,  and  so  being 
governor  he  caused  the  plaintiff  to  be  taken, 
imprisoned,  &c.     The  case  of   Dutton   v; 
Howell  has  been  much  observed  upon,  and  th» 
printed  reasons  given  iu  that  case  particularly 
stated ;   but  1  do  not  perceive  the  case  has 
been  distinguished  from  the  present.    Some  of 
the  reasons  al lodged  for  the  defendant  there, 
are  equally  strong  in  fovour  of  the  present  de- 
fendant.   It  is  said,  there  never  was  such  an 
aotidn  maintained  before;  and  if  a  governor 
beyond  sea  be  cbarffed  here,  he  cannot  defend 
himself,  because  all  the  records  and  evidence 
are  there.    Mr.  Peckham  has  not  been  alile  to 
produce  one  case,  in  which  such  an  action  an 
this  has  been  maintained  before.     But  thea 
another  distinction  he  endeavoured  to  svaii 
himself  of  is,  that,  in  the  case  of  Dutton  and 
Howell,  the  action  was  for  an  aitt  done  in  coud« 
cil,  and  therefore  varied  from  this  case,  be-> 
cause  here  there  was  no  council  stall.    I  can* 
not  see  how  that  difference  will  at  all  avail  Mr. 
Peckham's  client    In  the  first  place,  in  Bar- 
badoes,  there  was  a  council,  and  the  goveroor 
had  no  power  without  the  council ;  but  is  that 
the  case  here  ?   In  Minorca,  there  is  no  council 
at  all;  and  therefore,  in  this  case,  the  go« 
vemor  stands  in  the  same  situation  as  the 
governor  and  coundl  of  Barbadoes.    As  to  the 
necessity  of  pleading  in  abatement  to  the  juria- 
diction.  It  is  very  observable,  that  in  the  case  of 
Dutton  V.  Howell,  the  counsel  who  argued  in 
that  case  do  not  venture  to  rely  upon  that  ob- 
jection.   But  they  insist  farther,  that  the  juris- 
diction cannot  be  examined  in  the  Exchequer 
chamber,  because  both  the  statute  and  writ  of 
error  expressly  provide  against  it:  and  there- 
fore, say  they,  it  is  questionable,  whether  it 
can  ^be  insisted  upon  in  the  House  of  Lonla : 
and  it  is  admitteu  by  them,  that  a  qoestioa 
might  have  been  made  on  the  trial  of  an  issue, 
if  one  had  been  joined.    However,  that  quea- 
tion  was  gone  into  in  the  House  of  Lords,  and 
the  final  decision  of  the  cause  appears  from 
the  book ;  namely,  that  the  judgment  in  that 
case  was  for  the  defendant,  and  that  the  adhm 
could  not  be  maintamed.    Then  the  Words  of 
lord  chief  justice  de  Orey,  in  this  present  cause, 
upon  a  motion  for  a  new  trial,  have  been  oBuch 
relied  upon ;  and  his  lordship  is  made  to  say, 
that  if  the  governor  had  aecored  the  prevent 
plaintiff,  merely  for  the  sake  of  a  trial,  it  would 
be  a  different  affair.    In  this  case,  I  apprehend 
it  would  be  quite  suffident  for  me,  if  the  ^piKr 
vemor  had  a  power  of  committing  at  all ;  Ibr  if 
he  had,  that  is  sufficient  to  prevent  the  de- 
fendant's being  a  trespasser  by  such  ooiBmit« 
ment:  and  the  rcaaoaablenesa  of  the  time  for 
which  he  was  committed,  woold  be  a  very  dtf-> 
ferent  question;   for,  if  the  governor  had   sa 
power  of  committing,  he  has  pursued   ibnt 
power,  and  then  this  action  oannei  he  naam* 
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Uiocd.    Tbe  next  ca«e  that  has  iieen  cited,  is 

iM^BdkmoaVa  OMe  in  Sd  SalkelU,  which  was 

•a  urion  against  a  goTernor  for  what  be  did  id 

tbilelarac<er:  hat  that  is  simply  a  motion  for 

a  im/at  bar.     The   merits  of  tlie  case*  or  the 

pnpnuy  of  ifae  actioo,   were  oot  before  the 

Csorty  or  at  ajl  entered  into  ;  nor  was  any  obr 

JNtioo  naJe  to  the  juri84lictioD  of  tbe  Court ; 

fid  abere  a  Ihio^  is  not  objected  to,  the  case 

no  Defer  be  an  authority  on  the  point:  there 
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authority  to  imprison.  That  authority  appeam 
upon  the  fiice  of  the  record ;  for  it  is  thera 
stated  that  he  was  ^venior,  and  had  e?ery 
power^  civil  and  mihtary,  and  that  all  he  did 
was  in  tbe  character  oi  a  goveraor.  These 
facta  being  pro?ed,  I  sobaiit  are  a  sufficient  bar 
to  this  action,  and  the  Court  cannot  go  into  tha 
qoesttouy  whether  the  plaintiff  was  innocent  or 
guilty.  The  last  argument  that  has  been  relied 
^  .  ,  upon  by  Mr.  Peekham  is,  sosEie  other  ezpres- 

B  oot  one  ay  liable  said  about  it;  and  therefore    aiona  of  lord  chjef  justice  de  Grey,  in  tba 


tbt  ewe  cannot  have  the  least  weight  whatso* 
evrr  respecting-  this  question.  Then  Mr.  Peck- 
fan  ctlcd  the  statute   of  tbe  ISih  of  William 
lletiiird:  but  that  was  admitted  by  him  to  ex* 
lead  only  fo  criioinal  prosecations  at  the  king's 
Slit,  lod  therefore  cao  have  nothing  to  do  with 
Ik  prefent  qaestioo.       Tbe  case  of  Conner 
Bgaiast  Sabine  is  as  differeot  from  this  case,  aa 
•ay  toe  case  can  be  from  aoother.    There  the 
dcfesee  waa  pat    ii|>on    the  ground,  that  the 
phiatiiTwas  amenable  to  a  court-martial.    Tbe 
fkH  tamed  oat  other mrise  :  they  stated  a  limited 
jojvdiction,  and  it  appeared  the  plaintiff  was 
Bot  tbe  object  of  that  jurisdiction.    Then  it  is 
Mill,  that  Minorca   is  oot  a  military  camp,  but 
dat  tbere  are  judges    both  criminal  and  civil. 
Here  sgain  1   must  bare  recourse  to  the  re- 
avd  itself ;  for  there   it   is  stated,  that  within 
tbe  arraYal  of  St.  Phillip's,  where  this  trans- 
KlioB  occurred,    there  is  no  judge  either  cri- 
aiflal  or  ciTil  ;   there  is  no  power  but  that  of 
the  fovemor.      Mr.   Peekham  observed,  that 
ii  is  Mated  in  the  record,  that  the  iohabttants 
aaetimes    claim     protection,  from    the    law 
rf  Eng^ao^l,  as  well   as  tbe  law  of  Spain.    It 
ii  an   fttated;     bot    what    is    said    further? 
Kai  tiiat  they  ever  bave  it  allowed  to  them, 
w  that  they  are   {^overoed    by  it ;    but  it  ia 
asfffcn&y  staled,  tbat  thejf  are  in  general  gO' 
vcracdby  the  law  of  Spain :  therefore  the  re- 
cord does  not  prove,  that  the  people  in  Minorca 
are  governed  by  the  same  laws  as  the  people 
hoe;  but  it  does  prove,  that  they  are  governed 
V9  hws  which  are  totally  different,  and  tbat 
vithiB  tbe  arraval  of  8t.  Pbillio's,  the  will  of 
the  goreraor  is  the  law.    Mr.  Peekham  then 
atta^  tbe  veracity  of  the  record  with  respect 
la  tbe  dtfiereat  districts  which  there  are  within 
Ae  island  ;  and  has  insisted,  that  though  in  tbe 
ciecBtioa  of  process,  Sec.  the  law-officers  may 
tbe  governor,  or  inform  him  what  they 
gotD^  to  do,  yet  tbat  the  v  are  not  bound  by 
to  do  so.    My  lord,  toe  record  must,  in 
Its,  also  decide  for  ua.    It  b  there 
Wed  irbat  the  districts  are  ;  that  the  arraval 
«f  St.  Pbillip'a  ia  distinct  from  the  others ;  and 
Ibu  ao  naat^ristratea  can  come  there,  nor  can 
uj  proceao  be  executed  there,  without  the 
particular  leave.     Mr.  Peekham 
'here  is  the  authority  that  enables  a 
to  baniah  an  innocent  man?    In  tbe 
^,  as  to  bia  being  an  innocent  man,  it 
ipetent  to  this  Court  to  enquire  wbe- 
I  innoceot  or  not,  or  whether  the 
10  strictly  juatifiaUe  or  not ;  bot  it 
p  sufficient  to  pi9Ta,  lh«t  th«  gorernor  had  an 
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course  of  this  cause;   in  which  bis  lordship 
said,  that  the  wituesses  must  have  been  mis* 
taken  m  tbe  account  the^  gave  of  the  consti* 
tution  and  law  of  the  aland.    Hereitisim* 
possible  for  the  Court  to^  out  of  the  reoord : 
but  these  observationa  or  lord  chief  justice  da 
Grey  go  certainly  a  great  way  towai-ds  proving 
tbe  impropriety  of  maintaining  such  an  action 
here  as  the  present    If  tbe  account  given  by 
lord  chief  joatice  de  Grey  of  the  iaiaod  be  true, 
and  I  make  no  doubt  it  is,  tbe  consequence  ul 
this:  tbat  even  though  all  the  evidence  waa 
obtained  in  this  cause  that  could  be  had| 
though  persona  were  called  as  witnesses,  who^ 
from  their  situation,  and  the  departments  tbej 
had  officiated  in,^  were  moat  likely  to  be  con« 
veraant  with  the  law  and  constitution  of  th^ 
island;  yet  that  all  the  accounta  that  have  beat 
-given  are  imperfect,  erroneous,  and  tuworthy 
of  credit.    That  ia  tbe  atroogest  evidence  of 
the  impropriety  of  maintaining  such  an  actioil 
aa  this  in  England.    For  if,  as  lord  chief  jua« 
tice  de  Grey  says,  the  evidence  that  has  beeri 
given  of  the  foreign  law  in  this  case  b  not  to 
be  relied  upon,  irat  ia  all  a  mistake ;  it  ma/ 
happen,  and  it  roost  naturally  be  expected, thai 
in  every  case  which  is  brought  here  from  fo- 
reign dominions,  where  the  cause  of  actioo 
arisea  abroad,  all  the  evideuce  ia  abroad,  and 
tbe  Court  can  get  no  other  evidence  of  the  law 
of  the  place  than  the  loose  opinions  of  tboaa 
who  have  occasionally  been  tbere;  and  the 
courts  here  having  no  established  legal  mode  of 
obtaining  certificates  from  such  country,  pro« 
perly  authenticated,  to  say  what  tbe  law  there 
IS,  the  same  mistakes  and  inconveuience  tfiil 
arise. 

Therefore,  on  the  whole,  I  trust  the  Court 
will  be  of  opinion,  that  this  action  is  improper, 
and  ought  not  to  he  maintained  here. 

Lord  Mantfield, .  Let  it  atand  for  another 
argument.  It  baa  been  extremely  Well  argued 
on  both  sides. 


On  Friday  the  S7th  January,  1775,  it  wis 
very  ably  argued  by  Mr.  Serjeant  Glynn,  on 
tbe  part  of  Mr.  Fabrigas,  and  by  Mr.  Serjeant 
Walker,  on  behalf  of  governor  Mostyn :  but  aa 
ao  new  caaea  were  cited,  we  shi^l  proceed  to 
ffive  the  Judgment  of  the  Court  of  King'a* 
bench,  which  was  in  substance  aa  follows : 

Lord  Mansfield.  This  was  an  actioo  for  an 
assault  and  false  imprisonment  by  the  deleiv- 
dant  upoa  the  plainti^.    4Ad  part  of  tbe  oooir 
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plaiot  beiaff  lor  banishing  bSm  from  the  island 
•f  Minoroa  to  Cartha^ena,  in  Spain,  it  waa 
neoessary  for  the  phiintiff  to  take  notice  in  the 
dOOlaration  of  the  real  plaoe  where  the  caote 
of  comphunt  aroae ;  which  he  has  atated  to  be 
at  Minorca,  with  a  videliut  in  London,  at  St. 
Mary-le  Bow.    Had  it  not  been  for  that  par- 
ticularity, he  might  have  stated  it  to  have  been 
in  the  eoonty  of  Middlesex ;   but  part  of  the 
complaint  making  the  k)cality ,  where  the  caoae 
of  adioB  arose,  necessary  to  be  stated,  being  a 
banishment  from  Minorca  to  Cartbacfena,  he 
states  it  with  this  videlicet.    To  this  declaration 
the  defendant  put  in  two  pleas;  first,Not  Guilty; 
and  then  he  nieada,  that  he  was  gOTcrnor  of 
Minorca,  bv  Ktters  patent  from  the  crown,  and 
tiiat  ibe  defendant  was  raising  sedition  and 
inntiny ;  in  consequence  of  winch  be  did  im- 
prison him  and  send  him  out  of  the  island, 
wldch  he  alledges  be  had  an  authority  to  do, 
lor  that  sedition  and  mutiny  that  be  then  was 
raising.     To  this  plea  the  plaintiff  does  not 
demur,  nor  does  he  deny  that  it  would  be  a 
justification,  in  case  it  was  true ;  but  he  denies 
the  truth  of  the  fact,  and  puts  in  issue  whether 
ahe  feet  of  the  plea  was  true.    The  ptea  avers, 
that  the  assault  for  which  the  action    was 
brought  arose  in  the  island  of  Minorca,  out  of 
the  raalm  of  England,  and  no  wbere  else.    To 
Ibia  the  plaintiflT  baa  made  no  new  assignment, 
and  therefere  by  his  replication  be  admits  the 
locality  of  the  cause  of  action.    Thus  then  it 
itood   upon  the  pleadings.     When  the  trial 
came  on,  the  plamtMF  went  into  the  evidence  of 
bis  case,  and  the  defendant  went  likewise  into 
bis  evidence.    But,  upon  the  part  of  the  de- 
fendant, evidence  different  from  any  feet  al- 
ledffed  in  hia  plea  of  justification  was  given; 
nnd  witnesses  were  called  to  prove  that  the 
district  in  Minorca  called  the  arraval,  where 
the  ii^ory  complained  of  waa  done,  was  not 
irithin  either  of  the  four  precincts,  but  that  it  is 
In  the  nature  of  a  peculiar  liberty,  more  imme- 
diately under  the  power  of  tie  governor,  and 
that  no  ittdge  of  the  island  can  exercise  joris- 
dicdon  there  without  an  appointment  from  bim. 
That  is  the  substance  of  their  evidence. 

The  judge  lefl  it  to  the  jury  upon  tbe  fects 
•f  the  case;  and  they  found  for  the  plaintiff. 
The  defendant  then  tendered  a  bHl  or  excep- 
tions, upon  wbreh  bill  of  exceptions  it  comes 
btferc  us.  And  tbe  great  difficulty  I  liavo  bad 
i|pon  Mb  these  argumenta  is,  to  be  able  clearly 
to  comprehend  what  question  it  is  that  is  meant 
'oerionalv  to  be  brought  before  the  Court  for 
their  judgment.  If  1  underatand  tbe  counsel  for 

Swemor  Mos^  right,  what  they  say  u  tills : 
e  plea  x»f  Not  Guiky  ia  toMy  imiMilei^, 
and  tbe  plea  of  justification  is  wtaHy  iosoMu 
terial,  fer  k  appcan  on  the  pMfniiff'a  own 
abewing  tbat  this  matter  aroae  in  Mniafca ; 
and  tbe  repKcation  to  tba  plea  admits  k:  and 
k  likawisa  appeans  Ibat  the  defendant  was  go- 
vernor of  Minorca ;  and  as  tbe  imprisonment 
arose  in  Minorca  by  tbe  authority  of  tbe  de- 
fendant, tbe  judge  ought  to  have  sto|)ped  all 


Action  fur  False  Imprhonmertt'^  f^ 

jury  immediately  to  have  found  for  the  defen- 
dant. Why  ?  There  are  three  reasons  given. 
One  of  them  insisted  u^n  in  the  first  sri^unnent 
(but  abandoned  to-day^  is,  that  the  plaintiff  ia 
a  Minorquin,  born  in  tbe  island  of  Minorca. 
To  dispose  of  that  objection  at  once,  I  shall 
only  say  that  it  is  wisely  abandoned  to-day. 
A  Minorquin  ;  what  then  ?  Has  not  a  subject 
of  the  king,  born  at  Minorca,  as  good  a  right 
to  apply  to  the  king's  courts  of  justice,  as  n 
person  born  within  the  sound  of  Bow-bell,  In 
GbeapsideP  If  there  is  no  other  objection  to 
him,  would  that  make  any  ?  To  be  sure  not. 
But  it  is  abandoned,  so  I  sbtll  lay  it  out  of  the 


case. 

Tlie  other  two  grounds  which  are  enforced 
to-dajT  are,  if  .1  take  them  right — but  1  am 
under  some  difficulties,  because  they  are  such 
propositions  that  you  may  argue  as  well  whe- 
ther there  is  such  a  court  existing  as  this  which 
I  am  now  sitting  in — the  first  is,  that  he  waa 
^vernor  of  Minorca,  and  therefore  fer  no  in- 
jury whatsoever  tbat  is  done  by  bim,  right  or 
wrong,  can  any  evidence  be  heard,  and   that 
no  action  can  lie  against  him ;  the  next  is,  that 
the  injury  was  done  out  of  the  realm :   I  think 
these  are  the  whole  amount  of  the  questions 
that  have  been  laid  before  the  Court.     Now  as 
to  the  first,  there  is  nothing  so  clear  as  thsf 
in  an  action  of  this  kind,  which  is  for  ati  as- 
sault and  false  imprisonment,  the  defendant^ 
if   he  hss  any  justification,  must  plead  it ; 
and  there  is  nothing  more  clear  than  tbat,  if 
the  Court  has  not  a  general  jurisdiction  of  Uia 
matter,  he  must  plead  to  that  jurisdiction,  and 
be  cannot  take  advantage  of  it  upon  the  ge- 
neral issue :    I  therefere,  upon  that  ground,  at 
once  lay  out  of  the  case  every  thing  relative  to 
the  arraval;   for  if  he  acted  as  a  judge,  it  is 
synonimous  to  a  court  of  record  :  and  though 
it  arises  in  a  foreign  country,  where  the  tech- 
nical diistinction  of  a  court  of  record  does  not 
exist,  yet  if  he  sat  in  a  court  of  justice,  and 
subject  to  a  superior  review,  it  is  within  tba 
reason  of  tbe  law  of  England,  which  says, 
that  shall  be  a  justification,  and  he  woold,  if 
he  bad  acted  according  to  the  law  of  the  land, 
be  entitled  to  a  justification  in  tbe  fact  that  is 
complained  of;  but  tliat  must  be  pleaded.    If 
an  action  is  brought  against  a  person  who  is 
a  judge  of  record,  be  must  lay  it  before  the 
court,  by  way  of  plea  and  justification,  that  ha 
was  a  judge.    1  don't  lay  a  stress  upon  the 
word  recora,  but  there  is  no  colour  upon  tba 
evidence  that  he  acted  as  a  judgfa  of  a  court 
of  justice;  therefore  every  tbmg  stated  re* 
I  lative  to  the  arraval,  which  is  stated  in  the  bill 
of  exceptions,  is  nothing' at  all  to  the  purpoae; 
The  ftrst  point  that  I  shall  begin  with  ia  tbn 
sacradness  of  the  pepson  of  tbe  governor. 
Why,  if  that  waa  tme,  and  if  the  law  waa  ao^ 
he  most  plead  it.     This  is  an  action  of  fUaa 
impriaonment :    primd  facie^  the  Coort  turn 
jnrisdictioo.     If  he  was  guilty  of  tbe  fad,  h4 
must  shew  a  spedsl  matter  tbat  he  did  thia  bj 
a  proper  authority.     What  ia  his  proper  an* 


tvltkoM  wbatiotvir^  mi  have  dUMM  the   thority  f  Tbe  Uag*!  oomnvssioa  to  make  bina 
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|g«fiMr.  Why  then,  he  oertainly  must  plead 
li:  lit,  bmrever,  I  will  Dot  re8tih«  answer 
upoalkaL  It. has  been  nngled  oul,  that  ia  a 
coiooj  that  ia  beyond  the  seas,  bttt  |>art  of  ibe 
ifaaiMWii  of  ibe  crown  of  England,  though 
adMs  weald  tie  for  injariea  committed  by 
ite  pfraoos,  yet  U  shaitt  not  lie  against  tbe 
limnior.  Now  I  any,  for  many  reaaonay  if  it 
M  aat  fie  against  any  other  man*  it  shall  most 
mphalicalljp  lie  aigainet  the  gof ernor.  1  n  erery 
pka  le  the  jurtadicUon,  you  must  slate  a  iuris* 
4ielian  ;  lor  if  there  ia  no'other  aoethod  of  trial, 
Asi  alone  will  ^ive  the  king's  courts  juris* 
If  an  nction  ia  brooght  here  for  a 
ariainK  in  Walea,  you  must  shew  tbe 
of  tbe  eoiurt  in  Wales:  and  in 
to  repel  tbe  jurisdiction  of  the 
Usf^s  eainta*  you  must  shew  a  better  and  a 
■ace  ysaoCT  juriadictioD.*  Now  ia  this  caae 
as  otber  jnriadictioaf  ia  shewn,  eren  by  way 
of  w^aawut ;  and  it  ia  moat  certain,  that  if  tbe 
Inag'teanfta  cannot  hold  (dea  in  such  a  case, 
there  if  aa  other  court  upon  earth  that  can  do 
it :  ior  it  is  truly  caid«  that  a-goremor  is  in  tbe 
aalnie  of  a  ▼ieeroy,  and,  of  nec^ty,  part  of 
tbe  pririlegea  of  the  kinir  are  eommnnicated  to 
Uai  derinijr  tbe  time  of  his  government.  No 
aiminal  prooecntion  Uea  against  him,  and  no 
dry  action  will  lie  against  him ;  because,  what 
waaM  the  coDae<|iienee  be  P  Why,  if  a  civil  ac- 
lian  Ilea  against  bim,  and  a  judgment  obtained 
fer  danagea,  be  might  be  taken  up  and  put  in 
ariaao  on  a  Capiai ;  and  therefore,  locally,  dur- 
ing the  tine  of  his  government,  the  courta  in 
ibetsland  cannot  hold  plea  against  him.  But 
is  <bis  peculiar  case,  it  ia  said  to  have  happeaed 
ia  tbe  arrava!.     Why,  it  ia  stated  in  the  eri- 


that  no  judge  can  sit  there  at  all  with- 
hia  leave.  If  be  is  out  of  tbe  govarnment, 
be  leaven  it ;  he  cornea  and  Urea  in  England, 
be  baa  no  effeds  there  to  be  attached: 
there  ia  no  remedy  whatsoerer,  if  it  ia 
ia  tbe  kiog'a  conrts.  But  there  ia  another 
g  reaaon  alluded  to  by  Mr.  Serjeant 
Giyaa,  wbieh  would  alone  be  dedsire.  This 
ia  a  charge  against  bim,  which,  though  a  ciril 
vvpsry,  baa  a  mixture,  of  criminality  in  it:  it 
liaa  aaaaok ;  which  b  criminal  by  tbe  laws  of 

*  Aa  to  this,  see  the  Caae  of  the  hon.  Robert 
Mason.  6  East,  583.  See  also  tbe  Case  of 
the  Sinlochs,  vol.  18,  p.  395. 

f  Spenking  of  lord  Mansfield's  judgment 
ia  tbia  case,  Mr.  Butler  in  bis  long  disquisi- 
taiial  note  to  Co.  Litt.  301  a,  says,  **  whererer 
apwaoanl  ii^ury  is  done  to  an  English  soh- 
JMt  abroad,  tbe  remedy  must  be  sought  in  the 
jniaiiction  where  the  cause  ^  action  happens, 
7  it  ia  auhiect  to  the  king's  jurisdiction  ;  if 
no  jurisdiction  in  that  place,  this 


■aeeaanffily  girea  tbe  king'a  coarta  a  juri<Hlic- 
im  witbitt,  which  it  ia  brouffht,  by  tbe  known 


of  laying  tlie  Tenue  m  aome  county  of 
faglaad.  T%ta  ia  ezphuaed  by  lord  Mana- 
firid  with  bia  uanal  cleameaa  and  ability." 
|b.  Butler  nfera  la  FhUlybcown  v.  Ryland, 
Mk  Laid  B»yjB- ia89»  and  8  Mud.  364. 


Ei^land,  and  ia  aa  aboaa  ef  that  anthoritf 
given  bim  by  the  kinjir'a  lettera  patent  under 
tbe  great  aeal.  Now,  if  every  thing  within  a 
dominion  ia  triable  by  the  courta  within  thai 
domiuMu,  yet  tbe  conaeqoanee  of  the  kmg'a 
lettera  patent,  which  givea  the  power,  muat  ba 
tried  here ;  for  nothing  ooaoenung  the  seignio- 
ry can  be  tried  in  the  place  where  it  is.  In  th» 
proprietary  goveranwnts  in  America,  they 
cannot  trj^  any  qoeatian  oancemiog  the  aeigaio* 
ry,  in  their  own  courta ;  and  therefore,  though 
qoeations  ooncerniag  hinda  u  the  iale  of  Jnaa 
are  truible  in  the  courta  of  the  iale  of  Man,  yet 
wherever  there  is  a  question  concerning  th« 
seagnwry,  it  must  be  tried  in  aome  courts  ia 
Ei^landL  It  waa  ao  held  by  the  chief  jostica' 
and  many  of,  the  judges  la  tbe  reign  of  qoee« 
Elizabeth,  upon  a  qaeation  ariaing  concerning 
tbe  seigniory  of  tbe  iaie  of  Man.  Or  whan* 
ever  there  ia  a  qaeatian  batweeo  two  provioeea 
in  America,  it  must  be  tried  ia  England  by 
anakigy  to  what  waa  doae  with  respect  to  the 
seigniories  in  Wales  being  tried  in  English 
counties  ;  so  that  emphatically  the  governor- 
roust  be  tried  in  England,  to  aee  whether  bn 
has  exercised  legall  v  aad  properly  that  aiitba» 
rity  givea  him  by  the  king's  letters  patent,  or 
wbetner  he  haa  abuaad  that  authority,  contrary 
to  the  law  of  Engfland,  which  govema  the 
letters  patent  by  which  he  is  appointed,  s  It 
doea  not  follow  from  tbia,  that,  according  to- 
the  natare  of  the  caae,  let  the  cause  of  action 
arise  where  it  may,  that  a  roan  is  not  entitled' 
to  give  every  jnsti6estian  that  ought  to  be  a* 
defence  to  him.  HI  by  the  authority  of  that 
capacity  in  which  he  stood  he  baa  dune  right, 
he  ia  to  lay  that  before  the  Court  by  a  proper' 
plea,  and  the  Court  will  exercise  their  judgment 
whether  that  ia  not  a  sufiicieni  justiftcation. 
In  thia  caae,  if  the  justification  had  been 
proved,  perbapa  the  Court  would  have  been  of 
an  opinion  that  it  was  a  auffieient  answer,  and 
be  might  have  moved  in  arrest  of  judgment 
afierwarda,  and  taken  the  opinion  of  the  Court ;. 
but  tbe  Court  most  be  of  opinion  that  it  is  a 
sufficient  answer,  and  that  the  raising  a  mutiny 
in  a  garriaoB,  though  in  time  of  peace,  waa  a 
reason  for  that  sommary  proceeding,  in  taking' 
bim  up  and  aeoding  him  out  of  the  island,  i 
icould  conceive  cases  in  time  of  war,  in  which 
a  governor  would  be  justified,  though  he  acted 
very  arbitrarily,  in  which  he  could  not  be  joa- 
tified  in  time  of  peace.  Suppose  in  a  siege,  or 
when  the  French  were  going  to  invade  Minorca, 
suppose  that  tbe  governor  should  think  4)roper 
to  aend  a  hundred  of  the  inhabitants  out  of  the 
island,  and  that  he  did  this  really  acting  for  the 
best :  or  auppose,  upon  a  general  suspicion,  ho 
should  take  people  up  aa  spies:  why,  upon 
proper  circomatanoes  laid  before  tbe  Court  for 
their  judgment  and  opinion,  it  would  be  very* 
fit  to  see  whether  he  had  acted  as  the  governor 
of  the  garriaon  ooght^  according  to  the  law  of 
England  and  tbe  justice  of  the  ca^e.  But  it  ia 
said,  if  there  is  a  law  in  tbe  garrison,  or  if  he 
acts  aa  the  Spanish  governor  might  have  done ' 
bato»  how  ia  that  to  ba  known  haref—Howr 
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Why,  there  are  ways  of  koowinn^  foreigpo  laws 
«•  well  as  our  owd,  but  in  a  diff^reot  manner : 
U  muat  be  proved  as  a  fact,  and  in  that  shape 
the  court  must  assist  the  jury  in  finding  ont 
irhat  the  law  really  is.  Suppose  there  is  a 
Vrench  settlement  (there  is  a  case  in  point  of 
the  sort  I  am  stating)  which  depends  upon  the 
custom  of  Paris ;  why,  we  must  reoetve  wit- 
nesses with  regard  to  it,  to  shew  what  the 
eustooi  is,  iust  as  yon  receive  evidence  of  a 
custom  with  respect  to  trade. 

The  judges  in  the  courts  of  Eni^land  do  de- 
termine all  eases  that  arise  in  the  plantations, 
all  caees  that  arise  in'  Gibraltar  or  Minorca,  in 
Jersey  or  Guernsey,  and  they  must  iotbnn 
themselves  by  having  the  law  stated  to  then. 
A%  to  suggestions  with  regard  to  witnesses,  the 
plaintiff  must  prove  his  case,  and  ihe  court 
iBust  take  care  that  the  defendant  is  not  sur- 
prised, and  that  he  has  a  fair  opportunity  of 
iM-inging  bis  evidence,  if  it  is  a  case  proper  in 
4Hher  respects  for  the  jurisdiction  of  the  court. 
There  may  be  some  cases  arising  abroad, 
which  may  not  be  fit  to  be  tried  here ;  but  thst 
e8[nnot  be  the  case  of  a  governor  injuring  a 
man,  contrary  to  the  duty  of  his  office,  and  in 
TJolatioD  of  the  trust  reposed  in  him  by  the 
king's  commission.  If  he  wants  to  send  for 
wiloeeses  to  prove  his  justification,  and  applies 
to  the  court,  they  will  do  what  this  court  did  in 
a  case  of  a  criminal  prosecntiQn  which  arose 
in  Scotland.  This  court  forced  the  prosecutor 
(and  weul^  have  put  off  the  trial  from  day  to  day 
if  he  had  not  submitted  to  it)  to  suffer  the  wit- 
nesses to  be  examined  by  a  commission  where 
tiie  cause  arose,  who  could  net  be  compelled  to 
come  here.  The  court  obliged  them  to  come 
into  these  terms ;  or,  if  they  did  not,  it  is  a 
matter  of  course,  in  aid  of  a  trial  at  law,  to 
apply  upon  a  real  ground,  and  not  upon  a  ficti- 
tious pretence  of  delay,  to  a  court  or  equity  to 
have  a  commission  and  injunction  in  the  mean 
time;  and  the  court  will  certainly  take  care 
that  justice  shall  be  done  to  the  defendant  as 
well  as  to  the  plaintiff,  who  must  come  with 
witnesses  to  prove  his  ease:  and  therefore,  in 
every  li^ ht  in  which  I  see  this  matter,  it  holds 
emphatically  in  the  case  of  a  governor,  if  it  did 
not  hoM  in  respect  of  any  other  man  within 
the  colony,  province,  or  garrison.  But  to 
make  qoestions  upon  matters  of  settled  law, 
where  there  have  been  a  number  of  actions  de- 
termined, which  it  never  entered  into  a  man's 
bead  to  dispute — to  by  down  in  an  English 
court  of  justice  such  monstrous  propositions  as 
that  a  governor,  acting  by  virtue  or  tetters  pa- 
tent under  the  great  seal,  can  do  what  he 
pleases;  that  be  is  accountable  only  to  God 
and  bis  own  conscience— and  to  maintain  here 
that  every  governor  in  every  piece  can  act  ab- 
aoluuly;  that  he  may  spoil,  plunder,  affect 
jtkeir  bodies  and  tlieir  liberty,  and  is  account- 
able to  nobody— is  a  doctnne  not  to  be  main- 
tained; for  if  be  is  not  accountable  in  this 
court,  be  is  accountable  no- where.  The  king 
in  council  has  no  jurisdiction  of  this  matter; 
AHey  ^ftnaotiio  it  JA  My  sbapei  they  CWnot 


give  damages,  they  cannot  gire  reparBtion,i 
they  cannot  punish,  they  cannot  hold  plea  in 
any  way.  Wherever  complaints  have  been 
before  the  king  in  council,  it  has  been  with  a 
view  to  remove  the  governor ;  it  has  been  with 
a  view  to  take  the  commission  from  him  which 
he  held  at  the  pleasure  of  the  crown.  But 
suppose  he  holds  nothing  of  the  crown,  sup- 
pose his  government  is  at  an  end,  and  that  he 
IS  in  England,  they  have  no  jurisdiction  to 
make  reparation  to  tlie  pfrty  injured;  they 
have  no  jurisdiction  to  punish  in  any  shape  the 
man  that  has  committed  the  injury  :  how  can 
the  arguments  be  supported,  that,  in  an  empire 
so  extended  as  this,  every  governor  in  every 
colony  and  every  province  belonging  to  the 
crown  of  Great  Britain,  shall  be  atraolutely  de- 
spotic, and  can  no  more  be  called  in  question 
than  the  kiofif  of  France  ?  and  this  afwr  there 
have  been  multitudes  of  actions  in  all  our  me- 
mories  against  (governors,  and  nobody  has  been 
ingenious  enough  to  whisper  them,  that  they 
were  notameiisble. 

In  a  case  in  Salkeld,  cited  by  Mr.  Peckham, 
there  was  a  motion  tor  a  trial  at  bar  in  an  ac- 
tion of  false  imprisonment  against  the  governor 
of  New-York  ;  and  it  was  desired  to  be  a  trial 
at  bar,  because  the  Attorney  General  was  to 
defend  it  on  the  part  of  the  king,  who  had  taken 
up  the  defence  of  the  grovernor.    That  case 
plainly  shews  that  such  an  action  existed ;  the 
Attorney  General  had  no  idea  of  a  got emsr's 
being  above  the  law.    Justice  Powell  says,  in 
the  case  of  Way  and  Yally ,  in  6  Modem,  that  an 
action  of  false  imprisonment  had  been  brought 
here  against  the  governor  of  Jamaica  for  aa 
imprisonment  there;    and   tUe  laws  of  tbe 
country  were  given  in  evidence.    The  gover- 
nor of  Jamaica  in  that  case  net er  thought 
that  he  waa  nut  amenable.     He  defended  him- 
self.   He  shewed, '4  suppose,  by  the  laws  of 
the  country,  an  act  of  the  assembly  which  jasti- 
fied  that  imprisonment;  and  the  court  received 
it,  to  be  sure,  as  they  ought  to  i\o.    Whatever 
is  a  justification  in  the  place  where  the  thing  is 
done,  ought  to  be  a  justification  where  the  case 
is  tried.    I  remember  (it  was  early  in  my  lime; 
I  was  counsel  in  it)  an  action  agamst  governor 
Sabine,  and  he  was  very  ably  defenddl.    No- 
body thought  the  action  did  not  lie  against  hiffi. 
He  was  governor  of  Gibraltar,  and  he  barely 
confirmed  the  sentence   of  a  court-martial, 
which  tried  one  of  the  train  of  artilleiy  by 
martial  law.     Governor  Sabine  affirmed  the 
sentence.    This  plaintiff  was  a  carpenter  in  the 
train.      It  was  proved  at  the  trial,  that  tbe 
tradesmen  that  followed  the  train  were  not 
liable  to  martial  law ;  the  court  were  of  that 
opinion ;  and  therefore  the  defendant  was  goihy 
of  a  trespass  in  having  a  share  in  that  senteoci 
which  punished  him  by  whipping.    There  is 
another  case  or  two,  but  tliey  &n't  occor  to 
me  at  present. 

Let  us  see  now  what  the  next  objection  is. 
with  regard  to  the  matter  arising  abroad ;  and 
that  is  a  generai  otkjection,  that  as  the  mattst 
arape  ^«hroad,  it  cannot  be  tried  here  in  Ear* 
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land.   Tbfre  is  a  fivmal  distioctioD  thtt  pre- 
fails  ifl  oar  courts,  and  likewiiie  a  subalantial 
ooe  at  fa  Um  locality  of  triaia.    The  aobstaottal 
disiiDclMHi  is,  where   Ibe    proceeding  ia   m 
nm,  aod  where  the  effect  of  the  judgment 
eanaat  he  had  if  it  is  laid  in  a  wrong  place. 
Tin  is  the  caae  of  all  ejeetmenta  where  p09> 
tenisa  is  ta  be  deliTered  by  the  sheriff  of  the 
eiooly;  and  ^s  triaia  here  are  in  particular 
eDBBties,  the  offieers  are  county  officers ;  there* 
Are  tbe  jadgroeni  could  not  have  effect  if  it 
was  net  laid  in  the  proper  place  and  in  the  pr6' 
per  comity.    But  there  likewiae  ia  a  formal 
Maetioo,  where,  perhapa,  complete  justice 
cosld  be  done,  let  it  be  laid  in  what  county  it 
Bigitt ;  that  is  mere  matter  of  form  as  to  cases 
tint  arise  within  the  realm :  hut  even  with  re* 
({anj  le  matters  that  arise  out  of  the  realm,  to 
be  tare  there  is  a  distinction  of  locality  too ; 
for  there  are  some  caaes  that  arise  out  of  the 
realnsthat  ought  not  to  be  tried  any  where  hut 
io  tbeeoonty  where  they  arise,  aa  the  case  al- 
loded  lo  bj  seijeatit  Walker.    If  there  is  a  sort 
of  HgbliBg  in  France  between  two  Frenchmen, 
aad  ibey  happen  both  casually  to  be  here,  and 
aa  action  of  asaanit  is  brought  by  the  one 
ipinat  tbe  oliwr,  whith  charge  a  criminality 
loo,  that  it  is  dune  against  the  king's  peace, 
aad  Ibe  taws  and  cusU>m8  of  England ;  in  that 
eaieitmay  be  a  very  material  question  wbe- 
tbnr  that  could  be  maintainetl  liere :  for  though 
it  is  Bot  a  criminal  prosecution,  yet  It  has  that 
lorttf  criounaiity  that,  perhaps,  without  giving 
u  opinion,  it  ought  to  be  tried  by  the  laws  of 
ibat  eiMtry  where  both  parties  are  subjects ; 
it  wMt  a  substan tial  objection  of  locality.    So 
likBfMac,  if  it  Is  concerning  an  estate  in  a 
fofeifu  country,  where  it  is  a  matter  of  title 
Wk  BOt  of  damages,  it  ma^^  be  a  anbstantial 
Mnclion.     Th«nre  is  likewise  a  question  of 
j^,  and  that  arises  upon  the  trial ;  for  triaia 
IS  Euglaod  being  by  a  jury,  and  the  kingdom 
betag  divided  into  counties,  and  every  county, 
io  respect  of  trial,  considered  alinost  as  if  a 
•eparate  kingdom  or  principality,  it  is  absolute- 
ly accessary  that  there  should  be  some  county 
vbere  tbe  action  is  particularly  brought,  that 
(here  nay  be  a  process  to  the  sheriff  of  that 
cooaty,  to  bring  a  jury  from  thence  to  try  it ; 
>ni  that  is  matter  of  form,  which  goes  to  all 
eves  that  arias  abroad.    But  the  law  makes 
•  fiitioction  between  transitory  actions  and 
M  actions.      If  the  matter  which  is  the 
<uae  of  a  transitory  action  arises  within  the 
[*ibD,it  may  be  laid  in  any  county ;  the  pKice 
■  sot  material:    and  if  an  imprisonment  in 
Niddleaex,  it  may  be  laid  in  Surrey;    and 
ibosffb  proved  to  be  done  in  Middlesex,  the 
pitee  not  being  material,  it  does  not  at  aH  pre- 
heat tbe  plaintiff  recovering  damages :  for  the 
S»  of  tranailory  actions  is  never  material, 
where,  by  particular  acts  of  parliament,  it 
n  made  so,  aa  in  the  case  of  churchwardens 
Mdeonstables,  and  other  cases  that  require  tbe 
H^  to  be  brought  in  tbe  Aonnty  ;  there,  by 
jbefereeaf  tbe  act  of  pariiament,  tbe  objection 
*M:  bit  otherwiia  it  omh*  belaid  io  any 


1  oonnty  in  England,  let  it  be  done  where  it  will: 
the  partiea  md  an  opportunity  of  applying  to 
the  court  in  time  to  change  the  venue.  But  if 
they  go  to  trial  without  it,  that  is  no  ohjec* 
tion ;  and  all  actions  of  a  transitory  nature  tbaf 
arise  abroad  may  be  laid  as  happening  in  an 
£ngliah  county.  But  there  are  occasions whicb 
make  it  absolutely  necessary  to  state  in  the  de- 
claration, that  it  really  happened  abroad ;  as  iq 
tbe  case  of  specialties,  where  the  data  must  be 
set  forth.  When  an  action  is  brought  upon  a 
specialty  which  bears  a  date,  if  that  specialty  is 
set  out,  or  if  oyer  is  prayed  of  it,  by  which  the 
place  where  it  was  made  must  appear;  if  the 
declaration  states  it  to  have  been  made  at  West* 
minster,  in  Middlesex,  and  U|M>n  producing  the 
deed  it  bears  date  at  Bengal,  there  is  a  variance 
between  tbe  deed  and  the  dedaratioo,  which 
makes  it  appear  to  be  a  different  instrument.  I 
don't  pot  tlie  case,  though  there  are  some  in  the 
books  that  seem  to  me  to  have  confounded  the 
statute  of  the  dth  of  Richard  the  second,  there- 
fore 1  don't  put  the  objection  upon  the  6th  of 
Richard  the  second ;  but  it  goes  singly  u(ion  this : 
if  you  don't  stste  the  true  date  or  true  description 
of  the  bond,  it  is  a  variance.  What  does  the  law 
in  that  case  P  (and  it  has  done  it  for  hundreds 
of  yesrs)  Why,  the  law  invented  a  fiction,  and 
has  said,  **  You  ahall  set  out  the  description 
truly,  and  then  give  a  venue  only  for  form  tor 
the  trial;  videlicet^  in  the  county  of  Middlesex, 
or  any  other  county  you  please."  Did  any 
judge  ever  think  that  when  the  declaration 
said,  in  fort  St.  George  in  Cheapside,  that  the 
plaintiff  meant  that  it  was  in  Cheapside  ?  No ; 
It  is  a  fiction  in  form  :  every  country  has  its 
forms :  it  is  for  the  furtherance  of  justice  that 
these  fictions  were  invented  ;  to  ^et  rid  of  for- 
malities ;  to  further  and  advance  justice.  This 
is  a  certain  rule :  you  never  shall  contradict 
the  fiction  so  as  to  defeat  the  end  for  which  it 
was  invented,  but  you  may  contradict  it  for 
every  other  purpose.  Now  this  fiction  is  in- 
vented barely  for  the  mode  of  trial ;  to  every 
other  purpose  you  ahall  contradict  it,  but  opt 
for  the  purpose  of  saying.  You  shall  not  tl-y  it. 
It  is  just  like  that  qnestion  that  was  long  agi- 
tated  aod  finally  determined  some  years  ago, 
upon  a  fiction  of  the  teste  of  writs  taken  out  in 
the  vacation,  whicb  bore  date  as  of  the  last  day 
of  the  term.'  That  is  a  fiction  of  the  Court. 
You  never  ahall  contradict  that  fiction,  and  go 
into  the  truth  of  the  case,  to  destroy  the  writ, 
and  shew  it  a  bad  writ.  Why  f  Because  the 
Court  invented  the  fiction  to  make  the  writ 
good,  for  the  furtherance  of  justice,  that  it  may 
appear  right  in  the  form ;  but  for  every  other 
purpoae  in  the  world  you  may  contradict  it.  I 
am  sorry  to  observe  there  are  some  sayings 
which  have  been  alloded  to,  inaccurately  taken 
down.  Perhaps  there  were  short- hand  writera 
in  those  days,  as  there  are  at  present,  who  mis« 
take  every  word  they  hear,  and,  lieing  unable 
to  correct  it,  have  printed  it  improperly :  but 
to  say,  that  as  men  they  have  one  way  of  think* 
ing,  and  asiudges  they  have  another,  is  an  ab- 
surdity.   No;  they  meant  lo  support  the  fi(> 
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inm*  I  will  mention  a  caie  or  two  to  tbew  that 
i«  fcbe  meaning  of  it.  There  is  a  case  in  6 
Modern,  308,  of  Roberts  and  Hamafpe.    The 

SUintiff  declares,  that  tbe  defendant  became 
ouod  to  him  at  Fort  St.  David's  in  the  East 
Indies  at  London,  in  such  a  bond.  Upon  de- 
BQurrer  tbe  objection  was^  that  the  bond  ap- 
peared to  have  been  sealed  and  delivered  at  fort 
St.  David's  in  tbe  East  Indies,  and  therefore 
tbe  date  made  it  local ;  and,  bv  consequence, 
the  declaration  ooght  to  have  been  of  a  bond 
made  at  Fort  St.  David's  in  the  East  Indies, 
▼iz.  at  Islington  in  the  county  of  Middlesex,  or 
in  sacb  a  ward  or  parish  in  London ;  and  of 
that  opinion  was  the  whole  Court.  You  see 
how  this  easa  ia  stated.  Bat  I  will  state  it  from 
another  book,  where  it  is  reported  more  truly ; 
I  mean  in  lord  Raymond,  1049.  There  it  is 
stated  thus.  It  appeared  by  the  declaration, 
that  the  bond  was  made  at  London,  in  tbe  ward 
of  Cheap.  Upon  oyer,  the  bond  was  set  out, 
and  it  appeared  on  tbe  face  of  it  to  be  dated  at 
fort  St.  George  in  the  East  Indies.  The  de- 
tendant  pleaded  the  Tariance  in  abatement,' and 
the  plaintiff  demurred,  and  it  was  held  bad ; 
but  the  Court  said,  ibat  it  would  have  been 
Ifood,  if  laid  at  Fort  St.  Geoige  in  tbe  East 
Indies,  to  wit,  at  London,  in  tbe  ward  of 
Cheap.  What  was  the  objection  there  ?  Why, 
they  had  laid  it  falsely.  They  had  laid  the 
bond  as  made  at  London.  Tbe  bond  is  pro- 
duced, and  appears  to  be  made  at  another 
place :  that  is  a  variance.  You  must  take  tbe 
Dond  as  it  is.  Then  how  do  you  get  to  trial  t 
Why,  introduce  a  fiction,  and  tb^  formality 
gives  you  tbe  trial  in  that  county  by  the  vide- 
licet,  and  the  bond  is  truly  described.  A  case 
was  quoted  from  Latch,  and  a  case  from  Lut- 
wyche,  on  the  former  argument ;  but  I  will 
mention  a  case  posterior  in  point  of  time,  where 
the  Court  took  it  up  upon  the  true  ground, 
where  both  these  cases  were  cited,  and  no  re- 
gard at  all  was  paid  to  them ;  and  that  is  the 
case  of  Parker  and  Crook,  10  Modem  S55. 
This  was  an  action  of  covenant  upon  a  deed 
indented.  It  was  objected  to  tbe  declaration, 
that  tbe  defendant  is  said  in  the  declaration  to 
continue  i^t  Fort  St.  George  in  tbe  East  Indies ; 
and  upon  the  oyer  of  the  deed  it  bears  date  at 
Fort  St.  George;  and  therefore  the  Court,  as 
was  pretended,  bad  no  jurisdiction.  Latch, 
fol.  4.  Lutwyche,  (96,  Lord  chief  justice  Par- 
leer  said,  that  an  action  will  lie  in  England 
upon  a  deed  dated  in  foreign  parts,  or  else  the 
party  can  have  no  remedy  ;  but  then,  in  the 
declaration,  a  place  in  England  must  be  al- 
ledged,  proformd,.  Generally  sneaking,  the 
deed,  upon  the  oyer  of  it,  must  ae  consistent 
with  tbe  declaration  ;  but  in  these  cases  prup- 
ter^neceuitatemj  if  the  inconsistency  be  aa  litUe 
as  possible,  not  to  be  regarded :  as  here,  the 
contract,  being  of  a  voyage  which  was  to  be 
performed  from  Fort  Sft.  George  to  Great  Bri- 
tain, does  import,  that  Fort  St.  George  is  dif- 
ferent from  Great  Britain:  and  after  taking 
time  to  consider  of  it,  in  Hilary  term  the  plain- 
tiff bad  his  jadgDMaty  notwitbataading  tht  ob* 


jection.     Why  then,  it  all  amonnts  to  this: 
that  where  the  action  is  substantially  such  c 
one  aa  the  Court  can  hold  plea  of,  as  the  mode 
of  trial  is  by  jury,  and  as  they  must  be  called 
together  by  process  directed  to  tbe  sheriff  of 
the  county,  matter  of  form  is  added  to  tbe  fic- 
tion, to  say  it  is  in  that  county ;  and  then  tbe 
whole  of  tbe  inquiry  is,  whether  it  is  an  action 
that  ought  to  be  maintained.    But  can  it  be 
doubted,  that  actions  may  be  maintained  here, 
not  only  upon  contracts,  which  follow  the  per* 
sons,  but  for  injuries  done  by  sul^ect  to  subject  | 
especially  for  injuries  where  the  whole  that  is 
prayed  is  a  reparation  in  dama^ea,  or  satisfac* 
tion  to  be  made  by  process  against  the  person 
or  his  effects  within  tbe  juriadiction  of  the 
Court?  We  know  it  is  within  evei^  day's  ez« 
perlence.    I  was  embarrassed  a  gieat  while  to 
find  out  whether  it  was  really  naeant  to  make 
a  question  of  it     It  is  so  in  sea- batteries ;  but 
is  it  to  be  supposed  that  the  judge  tliought  it 
happened  in  Cheapside,  when  tbe  party  proves 
where  the  place  was?    In  sea-batteries,  tbe 
plaintiff  often  lays  tbe  injury  to  have  been  done 
m  Middlesex,  and  then  proven  it  to  be  done  a 
thousand  leaguea  distant,  on  the  other  side  of 
the  Atlantic.    There  are  cases  of  offences  on 
tbe  high  seas,  where  it  is  of  necessity  to  lay 
in   the   declaratk>n,  that  it  was   done  upon 
tbe  high  seas ;  as  the  taking  of  a  ship  as  a 
prize.    A  case  of  that  sort  oocurs  to  my  me- 
mory : — ^the  reason  I  remember  it  is,  because 
there  was  a  question  about  tbe  jurisdiction. 
There  likewise  was  an  action  of  that  kind  befiMrs 
lord  chief  justice  Lee,  and  another  before  moiia 
which  I  quoted  that  determination,  to  shew  that 
when  the  lords  commissioners  of  prizes  hsve 
given  judgnoent,  that  is  conckisive  in  the  action ; 
and  likewise,  when  tbey  have  given  judgment, 
it  is  conclusive  as  to  the  costs,  whether  they 
have  given  costs  or  not.    But  bow  is  that  action 
laid  ?  It  is  necessary  to  be  laid,  that  bis  ship  waS 
taken  or  seized  00  tbe  high  seas,  videlicet f  in 
Cheapside.    Now  is  it  seriously  contended,  that 
the  judge  and  jury,  and  counsel,  wbo  tried  the 
cause,  fancied  that  ship  was  sailing  in  Chesp- 
side?   No;   it  is  plain  sense;   the  ship  was 
taken  ui>on  the  high-seas,  for  which  an  action 
lies  in  England ;  and  you  say  in  Cheapside, 
which  is  saying  no  more  than  that,  1  pray  this 
action  may  be  tried  in  London ;  it  is  plainly 
understood :  but  if  you  offer  reasons  of  fact 
contrary  to  tbe  truth  of  the  case,  there  is  no 
end  of  tbe  embarrassment.  At  the  last  aittiags, 
'there  were  two  actions  brought  by  tbe  Arme- 
nian merchants  for  assaulta  and  trcspaaa  in  tbe 
East- Indies*  and  tbey  are  yery  strong  autho- 
rities. Seijeant  Glynn  said,  that  the  defendaatt 
Mr.  Verelst,  waa  ably  amdaled.  ^So  he  waa ; 
and  by  men  who  would  have  taken  the  oli)SC'* 
tion,  if  tbey  thought  it  bad  been  oiaintainables 
and  that  was  afler  this  case  bad  been  argued 
once ;  yet  the  counsel  did  not  think  it  could 
be  supported.    Mr.  Verelst  would  have  been 
glad  to  have  made  the  objection :  be  would  not 
have  lefl  it  to  a  jur^,  if  he  could  haye  stopped 
them  short,  and  saidy  **  You  aball  aot  try  it  M 
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sll."    I  bave  bad  sofoe  actions  before  me,  go- 
JD^nf&er  farther  tbaD  these  traository  aclioos; 
Ibatii^  gotag^  to  cases  which  io  England  would 
be  local  actions :  and  I  reraenlber  one,  I  think 
i^  WIS  an  action  brought  agaioat  captain  Gam- 
kin',  wbo  hy  order  of  admiral  Boacawen  bad 
palled  down  the  houses  of  some  suttlers  who 
lopplied  the  naTy   and   sailors  with  spirituous 
Iqflora;  and   whether  the  act  was  right  or 
vroog,  it  was  certainly  done  with  a  good  in- 
leotioo  on  the  part  of  the  admiral,  for  the  sai- 
Isrs'  hcaiih  were  affected  by  it.    They  were 
palled  down.      The    captain  was  inattentive 
eaoogb  to  brings  the  gentleman  o?er  in  his  own 
fbip,  who  would  nerer  have  got  to  England 
tuerwise ;  and   as  soon  as  be  came  here,  he 
»u  advised    that   be  should  bring  an  action 
agatast  him.     He  brought  his  action,  and  one 
af  the  counts  in  the  decTaration  was  for  pulling 
down  the  houses.      The  objection  was  taken  to 
Ike  eoant  for  potting  down  the  houses ;  and 
the  case  ikf  Skinner  and  the  East  India  Com- 
pany WIS  dted  in  support  of  the  objection.    On 
the  other  aide,  they  produced,  from  a  manu- 
script BOte^  Hk,  case   before  lord  chief  justice 
Eyre,  where  he  over-ruled  the  objection  ;  and 
1  over-ruled  the  oh|ection  upon  this  principle, 
that  the  reparation    here   was   personal,   and 
fh*  damages  ;  that  there  would  be  a  failure  of 
/aatice,   for   it  was  upon  the  coast  of  Nora 
Sootia,  where  there  were  no  regular  courta  of 
jaslice,  but  if  there  had  been,  captain  Cambier 
ou^t  never  go  there  again ;  and  that  the  rea- 
saa  of  locality  in  such  an  action  in  England 
Ai  not  hold  in  this  case.    1  quoted  a  case  of 
an  injury  of  that  sort  in  the  East-Tndies,  where 
evea  in  a  court  of  equity  lord  Hardwidte  bad 

latisfactioo  to  be  made  in  lU mages. 
nras  not  fully  argued;  but  this  was 
af|{ucd,  and  there  were  large  damages  given 
•gainst  Gambler.     I  do  not  quote  it  for  the 
aynioo  1  was  of  there,  because  that  opinion  is 
aery  likdy  to  be  erroneooa ;  but  I  quote  it  for 
iMs  reaaoo,  that  there  were  large  damages 
given  against  captain  Gambler :  and  though  he 
was  Bot  at  the  ezpence,  for  he  acted  by  the  or- 
ders of  admiral  Boscawen,  yet  the  admiral's 
icprcsentatlvas  paid  the  expenoe,  therefore  their 
iadbatioB  was  to  have  got  rid  of  that  verdict  if 
tbeycoold;  but  there  never  was  any  motion 
Jar  a  b«w  imL     I  recollect  another  cause  that 
CBSK  OB  before  me :  that  was  the  case  of  ad- 
■imlPalliaer;  there  the  very  gist  of  theac- 
Iba  was  local.     It  was  for  destroying  fishing* 
late  apaa  the  L«al»rador  coaat.    It  was  a  nice 

H'bea   tba  GaDadiana  settled,  and 


wben  they  had  a  right  to  it.  It  was  a  dispute 
between  them  and  the  fishermen  in  England. 
The  cause  went  on  a  great  way:  the  defendant 
would  have  turned  it  short  at  once,  if  he  could 
have  made  that  objection  $  but  that  objec- 
tion was  not  made.  There  are  no  local  courts 
among  the  Esquimaux  Indians  upon  that  part 
of  the  Labrador-coast.  Whatever  iqjury  had 
been  done  there  by  any  of  the  king's  officers 
would  have  been  altogether  without  redress,  if 
that  objection  of  locality  would  have  held :  and 
the  consequence  of  that  circumstance  shews* 
that  where  the  reason  fails,  even  in  actions 
which  in  England  would  be  local  actions,  yet 
that  does  not  hold  to  places  beyond  the  se^s 
within  the  king's  dominions.  That  of  admiral 
Palliser's  went  off  upon  a  proposal  of  a  re- 
ference, and  ended  by  an  award.  But  as  ttf 
transitory  actiona,  there  is  not  a  colour  of  doubt 
bot  that  every  action  that  b  transitory  may  be 
laid  io  any  county  in  England,  though  the 
matter  arises  beyond  the  seas :  and  when  it  is 
absolutely  necessary  to  lay  the  truth  of  the 
case  in  the  declaration,  there  is  a  fiction  of  law 
to  assist  you,  and  you  shall  not  make  use  of  the 
truth  of  the  case  against  that  fiction,  but  you 
may  make  use  of  it  to  every  other  purpose.  I 
am  clearly  of  opinion  not  only  against  tlie  ob» 
jections  made,  but  that  there  doea  not  appear  a 
question  upon  which  the  objection^  ooohi  arise. 

The  other  judges  dedarsd  themselves  of  the 
same  opinion,  and  theCooK  ordered,  *' That 
the  judgment  should  be  affirmed.'* 

In  consequence  of  the  above  judgnoent,  on 
Saturday  the  4th  day  of  February  1775,  the 
gentlemen  who  were  bail  for  governor  Mostyu, 
to  prevent  his  being  taken  in  execution  and 
carried  to  prison,  were  obliged  to  pay  to  Mr. 
Fabrigas  the  sum  of  3,000/.  for  his  damages, 
and  159/,  which  the  Court  amerced  the  go- 
vernor in  costs. 


I  have  not  ventured  to  alter  the  nonsensical 
passages  in  the  former  report  of  this  case.  The 
case  in  Shower,  which  is  alluded  to  in  p.  115, 
I  suppose  io  be  that  of  air  Richard  Dutton 
V.  Howell  and  others,  executors  of  Witham|. 
p.  S4. 

See  the  Case  of  iLooisa  Calderoa  v.  General 
Piclob,  B.  R.  A.  D.  1809. 

See,  aiao,  the  following  Case  of  the  Island  of 
Grenada  (Campbell  o.  HallV  and  the  Caaadtan 
Freeholder,  as  therein  cited. 
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^50.  The  Case  of  the  Island  of  Grenada;  in  relation  to  the  Payment 
of  Four  and  one-half  in  the  Hundred  of  Goods  exported  there- 
from; between  Alexander  Campbell,  esq.  Plaintiff,  and 
Wm,  Hall,  esq.  Defendant,  in  the  Court  of  KingVBench,  be- 
fore Lord  Chief-Justice  Mansfield :  15  George  HI.  a.  d.  1774. 


{The  following  account  of  this  Case  is  com- 
piled from  the  Reports  of  Mr.  Lofll  and  Mr. 
Henry  Gowper,  together  with  the  short- liand 
writer's  report  of  the  Arguments  of  Mr.  Mac- 
dooaid  (now  Lord  Chief  Baron  of  the  £x- 
efaeqiier),  and  Mr.  Hargrave.  Both  those 
learned  persons  have  assented  to  the  publi- 
catioB  of  this  Manuscript,  which  was  im- 
parted to  roe  by  Mr.  Hargrave,  with  his  ac- 
customed kindness  pf  assistance  in  the  im- 
provement of  thb  Work.] 

XHIS  cause  came  on  to  trial  before  the  right 
honourable  William  lord  Mansfield,  on  Friday 
the  2d  of  July,  at  the  sittings  afler  Trinity 
term,  for  the  city  of  London,  at  Guildhall,  when 
a  special  verdict  was  found.  The  proceedings 
in  the  cause  were  as  follows : 

^  Trinity-term,  in  the  13th  year  of  the  reign  of 
*  king  George  the  third. 

*  London  to  wit,  Be  it  remembered,  that 
heretofore,  that  is  to  say,  in  Easter- term  last 
past,  before  our  lord  the  king  at  Westmins- 
ter, came  Alexander  Campbell,  esq.  by  Ben- 
jamin Rosewell,  his  attorney,  and  brought  in 
the  court  of  our  said  lord  the  king  then  there, 
bis  bill  against  William  Hall,  esq.  being  in 
the  custody  of  the  marshal  of  the  Marsbalsea 
of  our  said  lord  the  king,  before  the  king  him- 
self, of  a  plea  of  trespass  on  the  case ;  and 
there  are  pledges  for  the  prosecution,  to  wit, 
John  Doe  and  Richard  Roe.  Which  said 
bill  follows  in  tlief«  words,  to  wit,  London,  to 
wit,  Alexander  Campbell,  esq.  comulaiosof 
William  Hall,  esq.  being  in  the  custody  of  the 
marshal  of  the  Marahalsea  of  our  lord  the 
king  himself,  of  a  plea  £of  trespass  on  the 
case  ;  and  also]  for  that  whereas  the  said  Wil- 
liam, on  the  first  day  of  January,  in  the  year 
of  our  Lord  1773,  at  Loudon  aforesaid,  to  wit, 
in  the  parish  of  St»  Mary-le«Bow,  in  the 
ward  of  Cheap,  was  indebted  to  the  said 
Alexander  in  the  sum  of  %QL  of  lawful  money 
of  Great  Britain,  for  tbe  like  sum  of  money 
by  the  said  William  betbre  that  time  had  and 
received,  for  and  to  the  use  of  the  said  Alex- 
ander: and  being  so  indebted,  be  the  said 
William,  in  consideration  thereof,  afWrwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at 
London  aforesaid,  in  tbe  parish  and  ward 
aforesaid,  undertook,  and  to  the  saiil  Alex- 
ander then  and  there  faithfully  promiaedi  that 

% 


*  he  the  said  William  would  well  and  truly  pay 

*  and  satisfy  the  said  Alexander  the  said  sum  of 

*  money  whenever  he  the  said  William  should 

*  be  thereuoto  afterwards  required.    Yet  tbe 

<  said  William,  not  regarding  his  said  promise 

<  and  undertaking,  hut  contriving  and  fraadn* 
'  lently  in  tending  craftily  and  subtilly  to  de- 

<  ceive  the  said  Alexander  in  this  behalf,  hath  not 

*  paid  tbe  said  Alexander  the  said  sum  of  money, 

*  or  any  part  thereof,  (although  the  said  Wil- 

<  liam  afterivards,  to  wit,  on  the  same  day  and 

*  year  aforesaid,  and  often  afterwards,  at  Lon« 

*  don  aforesaid,  in  the  parish  aad  ward  afore- 
said, was  by  the  said  Alexander  required  so 

*  to  do)  but  to  pay  the  same,  or  any  part  there- 

<  of,  to  the  said  Alexander  he'  the  said  Williaoi 

<  hath  hitherto  altogether  refused,    and    sttll 

<  doth  refuse,  to  the  damage  of  tbe  said  Alex- 

*  ander  of  20/.     And  thereof  he  brings  bi« 

<  suit,  &c.'  . 

^  And  now  on  this  day,  to  wit,  on  Friday 
next  after  the  morrow  of  the  Holy  Trinity,  in 
this  same  term,  (to  which  said  day  tbe  said 
William  had  leave  to  imparle  to  the  aatd  bill, 
and  then  to  answer,  &c.)  befbre  our  lord  tbe 
king  at  Westminster,  comes  as  well  tbe  said 
Alexander,  by  his  attorney  aforesaid,  as  tbe 
said  William,  by  Robert  Want,  bis  attorney ; 
and  the  said  William  defends  the  wrong  aad 
injury.    When,    &c.    and    says    he    did  not 
undertake  and  promise  in  manner  and  form  as 
the  said  Alexander  Campbell  above  complains 
against  him.    And  of  this  he  puts  himself  opoo 
the  country ;   and  the  said  Alexander  doth  the 
like. 

"  Therefore  let  a  jury  thereupon  (some  before 
our  lord  the  king  on  Wednesday  next  after 
three  weeks  of  the  Holy  Trinity,  by  whom  the 
truth  of  the  matter  may  be  better  known,  [and 
who  neither  are  of  kin  to  the  aforesaid  Ales* 
ander  nor  to  tbe  aforesaid  William]  to  i^eoo^* 
nize  the  truth  of  the  issue  between  the  said 
parlies,  because  as  well  the  said  Alexander. as 
tbe  said  William,  between  whom  the  iaaue  i&» 
have  put  themselves  upon  the  said  jury.  Tbe 
same  day  is  given  to  the  party  afoi'esaid. 

"  Afterwards  the  process  beings  continued 
between  tbe  parties  aforesaid,  of  the  pleaaibre- 
said,  by  the  jury  between  them  being  respited 
(before  our  lord  the  king,  at  Westminster,  unul 
Saturday  next  after  the  morrow  of  All  Souls 
then  next  fuTlowing,  unless  the  king's  right 
trusty  and  well  beloved  William,  lord  Mans- 
field, bis  majesty's  chief  justice  assiffued  la 
hold  pleas  before  out  locd  %be  kioe  nimsel^ 
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Ml  inl  CMiie  M  Friday  the  Sii  day  oT  Jol v, 
at  the  QmMMl  of  the  city  of  London,  acoora* 
lif  to  Iba  Imnn  of  the  atatute  in  auch  caae 
Bade  aod  profided)  for  default  ef  jurors,  lie- 
ania  aooe  of  tbem  did^ppear. 

*'  At  which  day,  herore  our  lord  the  king* 
at  Wcamuoster,  came  the  aforeaaid  Alexander 
GuBpbell,  by  the  aatd  BeoiamiD  Roaewell,  bb 
attorney  aforesaid.  And  the  aaid  chief  justice, 
Mrs  vbom  the  iasae  waa  tried,  aent  hither  hia 
nconi  bad  in  theae  worda,  to  wit,  **  *  After- 

*  wards,  that  ia  to  say,  oo  the  day  and  at  the 
'•siaoe  within  contained,  before  the  riffht 
'iMooorable  William,  lord  Manafield,  the  chief 

*  joitioe  within  written,  John  Way,  i^eotleman, 
*ta|f  associated  onto  him  accordiogf  to  the 

*  Ibrm  of  the  atatnte  in  that  case  made  and  pro- 
'  fiM,  cornea  as  well  the  within  named  Alex- 
^indar  Campbell,  eaq.  by  hia  attorney  within 

*  Bailed,  aa  the  within  named  William  Hall, 
<  e«|.  by  hia  atloroey  within  mentioned. 

**  *  Aad  the  jurors  of  the  jury  within  men- 
'  tioaed  being  aammoned,  acme  of  them,  that 
'  is  tofsy,  Anthony  HighniorOt  Peter  Boatock, 

*  David  Chambers^  Jamea  La  Motte,  John 
*.WiJkinaoo,  Joabaa   Bedahaw,  aod  Silfanqa 

*  Glare,  come,  aod  are  aworn  upon  that  jury: 

*  Aad  beeauae  the  reaidue  of  the  jurora  of  toe 
*iUDe  jury  do  not  appear,  therefore  other  per- 
*^iQat,  of  thoae  ataodiog  by  the  court,  by  the 

*  ibcrifla  of  tlie  city  and  county  aforeaaid,  at 

*  Ibereqoeal  of  ibe  aaid  Alexander,  and  by  the 
'  esBiDiaod  of  tbe  aaid  chief  justice,  are  now 
*.Bewly  set  dowD»  whoae  names  are  filed  in  the 
'  wiUiiD  written  pannel,  according  to  the  form 

''    '  of  Ibe  statute  in  th&t  caae  made  and  pro* 
*vided.     Which   aaid  jurora,    ao   newly  aet 

*  dowB,  that  is  to  say,  John  Lee,  William  Rer- 
*ail,  Charles  Hougham,  John  Gf'rman,  and 
'Riiehanl  Hatt,  being  required,  come,  who, 

*  lagaher  with  the  aaid  other  jurors  before  im- 
'  psBoeiled,  and  aworn  to  declare  the  truth  of 

*  tbe  witbia  eootents,  being  elected,  tried,  and 
'swam,  upon  their  oaths  say, 

** '  That  the  island  of  Grcnaila,  in  tbe  West- 
'  ladies,  was  in  the  possession  of  the  French 
'kiag  until  it  waa  conquered  by  the  Britiah 

*  anus  in  1762.     And  that  during  that  poaaes- 

*  Ma  there  were  certain  customs  and  impost 
'  doties  collected  upon  goods  imported  and  ex- 

*  ported  ioto  ao«l  out  of  the  said  island,  under 

*  the  luthoriAy  of  his  most  Christian  majesty. 

*  Aod  that  in  the  said  year  1762,  the  said  island 
'  was  conqoered  by  the  king  of  Great  Britain, 

*  then  in  o>pen  war  with  the  French  king :  aod 

*  that  tbe  said  island  of  Grenada  aurrendered  to 
'  the  British  arms  upon  the  same  articles  of 
^  espiiukuion  as  had  been  before  granted  to  the 
'iahabitanta  of.  the  island  of  Martinico,  upoo 
'the  aorrender  thereof  to  the  British  arms. 

*  Aad  that  in  the  articlea  of  capitulation  de- 
'  nnnded  bv  and  granted  to  the  inhabitanU  of 

*  tbe  said  island  of  Uartioico,  upon  the  aurren* 
*der  thereof  to  the  British  arma,  dated  the 

*  7th  day  of  February,  1763,  are  the  following 
^  articles,  that  is  to  say, 

*"  •  Article  the  fourtWjhey  shall  be  strictly 
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neuter,  and  shall  not  be  obliged  to  tako  arma 
against  his  most  Cbristiao  majcfty ;  nor  twta 
against  any  other  power. 

^'  *  Answer — ^They  become  snljects  of  hit 
Britannic  majeaty,  and  muat  take  the  oath  of 
allegiance,  but  snail  not  be  obliged  to  take 
arms  against  hia  most  Christian  msjesty  until 
a  peace  may  determine  the  fate  of  the  island. 

*•  •  Articletbeftfth— They  shall  preserve  their 
ciril  goferoment,  their  laws,  customs,  and 
ordinances :  justice  shall  be  adminbtered  by 
theaame  officera  who  are  now  in  employ- 
ment ;  and  there  ahall  be  a  regulation  made 
for  the  interior  police  between  the  goremor  of 
hia  Britannic  majesty  and  the  inbabitanta: 
and  in  case  that  at  tlte  peace  the  iskind  shall - 
be  ceded  to  the  king  of  Great  Britain,  it  shall 
be  allowed  to  the  iohabitanis  to  preserre  their 
political  gotemment,  and  to  accept  that  of 
Antigua  or  St.  Christopher's. 

*'  *  Answer — They  become  British  subjects, 
(as  in  the  preceding  article)  but  shall  continue- 
to  he  governed  by  their  present  laws  until  hia 
majesty's  pleasure  be  known. 

**  ^  Article  the  sixth— The  inhabitants,  as  also 
the  religious  orders,  of  both  sexes,  shall  be 
maintained  in  the  properly  of  their  effects, 
moveable  and  immoveable,  of  what  nature 
soever,  aod  shall  be  preserved  in  tlieir  privi* 
leges,  rights,  honours,  snd  exemptions ;  their 
free  negroes  and  mulattoea  shall  have  the  en- 
tire enjoyment  of  their  liberty. 

*'  <  Granted,  in  regard  to  the  religious  orders-— 
The  inhabitants,  being  subjects  of  Great  Bri  - 
tain  will  enjoy  their  properties,  and  tbe  same 
privileges,  as  in  the  other  his  majesty's  Lee- 
ward islands.* 

*« '  Article  the  seventh— They  shall'not  pa^  to 
hia  majeaty  any  other  dutiea  than  those  which 
have  been  paid  hitherto  to  his  moat  Chriatian 
majesty ;  and  the  capitation  of  negroea  upon 
the  same  footing  it  is  paid  at  present,  without 
any  other  charges  or  imposts:  and  the  ex- 
pences  of  justice,  pensions  to  curates,  and 
other  occasional  expences,  shall  be  paid  by 
tbe  domain  of  his  Britannir  majesty,  aa  they 
were  by  that  of  his  most  Christian  majeaty.' 

*^  *  Aoawfered  in  the  sixtli^article,  as  to  what 
regarda  the  inbabitanta.        *  , 

•«  <  Aiiicle  the  eleventh— No  other  than  the    ' 

<  inhabitants  resident  in  this  island  shall,  till  the 

<  peace,  possess  any  estates,  either  by  acquiai- 

*  tion,  agreement  or  otherwiae :  but  m  caae  at 
'  the  peace  the  country  ahall  be  ceded  to  tbe 

*  king  of  Great  Britain,  then  it  shall  be  per- 

*  mitted  to  the  inhabitanti,  who  shall  hot  be 

*  willing  to  become  his  subjects,  to  sell  their 

*  estates,  moveable  and  immoveable,  to  whom 
'  they  pleaae,  and  retire  where  thev  shall  think 
''proper ;  in  which  caae  they  shall  be  allowed 

*  convenient  time.     [Answer.]    All  subjects  of 

*  Great  Britain   may  poaaeas   any   lands  pr 

*  houses  by  purchase.    Tbe  remainder  of  this 

*  article  granted,  provided  they  sell  to  British 

*  subjects.' 
**  And  the  jurors  aforesaid,  upon  their  osths 

aforesaid  further  any-- 'Tba^  in  tbe  definitive 
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treaty  of  fMaoe-ftod  ffioMbhip  heUrMn  hit 
Bfiteimio  mt^ty,  the  inoit  Cbriatian  kiof 
and  the  king  of  Spain,  concluded  at  Paria  the 
10th  day  or  February  1763,  ammigat  others 
thefollewiog  artielea: 
*<  <  Artiola  the  fburth-<->Uis  most  Christian 
m^esty  fenouaoes  all  pretenaiona  which  be 
has  herelofbre  fomaed  or  migpht  thrai  to  Nova 
Soolia,  or  Acadtt,  in  all  its  puns ;  and  goa- 
raatiea  the  whole  of  it  and  vfitli  all  its  depeii»- 
dancica  to  the  Idaflf  of  Great  Britain :  more- 
over his  moat  Christian  majesty  eedea  and 
ffnaranties  to  bis  said  Britannic  majesty  in 
rbll  riffht  Canada,  with  all  its  dependaocies, 
aa  well' as  th«  island  of  Cape  Broioii^  and  ail 
the  other  islands  and  coasts  is  tlie  gvlpb  and 
rifer  of  St.  Lawrence.    And  in  i^neral  erery 
thing  that  depends  on  the  said  oeuntriea, 
huids,  islands  and  coasts,  with  the  sovereignty, 
property,  possession,  and  all  righto  acquired 
by  treaty  or   otherwise,    which   the    most 
Christiao-king  and  the  crown  of  France  have 
had  until  nowv  over  the  asid  ceiwtries>  ishiads, 
lands,  places,  coasts,  and  their  inhabitants: 
so  tint  the  meat  Christian,  king  cedes  and 
makes  over  tiie  whole  to  the  asid  king  and  to 
the  crown  ef  Great  Britain ;  and  that  in  the 
most  ample  manner  and  form  without  re- 
striction, and  without  any  liberty  to  depart 
from  the  said  ceasion  and  guaranty  under 
any  pretence,  or  to  diaturh  Great  Britain  in 
the  possessiona  above  mentkmed. — His  Bri- 
tannic majesty  on  his  side  agrees  to  grant  flie 
liberty  of  the  Cailiolic  religion  to  the  inhidN. 
•-tantsof  Canada:  he  will  con^squentlv  give 
the  moat  precise  and  effeetual  onlera,  that  his 
new  Roman  Catholic  subjects  may  profess  the 
^vrorship  of  their  religion,  according  to  the 
rights  of  the  Romish  ehurch,  so  fer  aa  the 
laws  of  Graat  Britain  can  perant — His  Bri- 
tannic majesty  further  agreea  that  the  French 
inhabitania  or  othem  who  had  tieen  sobjeets 
of  the  moat  Christian  king  in  Canada,  may 
retire  with  all  safety  and  freedom  wherever 
■^ey  aball  lAiink  proper,  and  may  aell  their 
estatea  proviM  It  ha  to  aobjects  of  his  Bri- 
tannic majesty,  and  hrin^  away  their  effects 
**as  well  as  theiv  persons  without  being  re- 
'  strained  in  their  emigration  under  any  pre- 
tence,  except  that  of  debta  or  eriminal  prose- 
cutions.   The  term  limited  fer  this  emigra- 
tion, shall  be  flzed  to  the  space  of  eighteen 
"monthato  ha  computed  iVem  the  day  of  the 
-eschange  of  the  ratiiioatiens  of  the  pveaent 
treaty.' 

«<  *  Article  the  ninth— The  most  Cbristahi 
kinjgf  cedes  and  guaranties  to  his  Britannic 
majesty  in  full  right  the  islands  of  Grenada, 
with  the  same  stipulations  in  fhvonr  of  the  in- 
habitants of  thia  colony,  inserted  in  the  4th 
artlcFe  fer  those  of  Canada.  And  the  parti- 
tion of  the  islandv  called  Neutral  is  agreed 
and  fixed  ;  so  ^t  those  of  St.  Vincent,  Do- 
minica, and  Tobago,  shalt  remain  in  full  right 
to  Great  Britain,  and  that  of  St.  Lucia  shall 
be  delivered  to  France,  lo  enjoy  the  same 
Hkewiie  in  full  right,    Asd  the  high  oon- 


*  traotiog  iiartiea  guaranty  the  pMrtilion  so 

*  stipulated.' 

^*  And  the  jurors  aforesaid  upon  thekr  eatba 
aforesaid  further  aay,  that  his  Bsajesty,  by  hia. 
royal  proclamation  bearing  date  at  Weatmin*' 
ster  the  Tth  day  of  October,  1763,  amongst 
other  things  declared  at  fdlowa,  *  And  whereaat 
it  will  greatly  contribute  to  the  apeedy  settling* 
our  sail!  new  governments  that  our  loving 
subfects  should  be  iuforoaed  of  our  pateroab 
care  for  the  security  of  the  liberties  aad  pra- 
nertiea  of  those  who  aro  and  shall  become  in-* 
habitaota  thereof;     we  have  thought  fit  to* 
publish  and  declare,  bv  thia  our  prochmation, 
that  we  have,  in  the  letters  patent  under  onr 
great  seal  of  Great  Britain,  by  which  the  said 
govemmenta  are  constituted,  given  express* 
power  and  direction  to  our  governors  of  oar' 
said  colonies  respectively,  that,  ao  aoon  as  Ihe* 
state  and  circumatancea  ef  the  said  coloniss* 
will  admit  thereof,  they  shall,  with  theadfkse' 
and  consent  of  the  members  of  our  council, 
summon  and  oaN  general  asaemblies  within* 
the  aaki  governmenta  reapectivety,  in  sueh 
manner  and'  farm  aa  is  msed  and  directed  in 
those  colonies  and  provinces   in   Aroerics^ 
which  are  under  otnr  immediate  government. 
— And  we  have  also  given  power  to  the  sakl 
governors,  with  the  consent  of  our  said  coun- 
cils and  the  representatives  of  th*  people,  so 
to  be  summoned  as  aforesaid,  to  make  can* 
sUtutiona  and  ordain  laws,  atatutes  and  or- 
dinances, for  the  public  welfare  and  good  go-' 
vernment  of  our  said  colonies  and  of  the  peo- 

Ce  and  inhabitants  thereof,  as  near  as  may 
!,  agreeable  to  the  laws  of  England,  and 
under  such  regulationa  and  reatrietions  as  are* 
need  in  other  cokmiea.  And  in  the  mean  tisse 
and  until  such  assemblies  cnn  be  called  as 
afereaaid,  all  peraona  inhabiting  in,  or  resort- 
^ing  to  our  said  colonies,  may  confide  in  our 
royal  protection  ibr  theenjoyment  of  the  be- 
nefit or  the  laws  of  our  realm  of  England  i 
for  which  purpose  we  have  giT«»n  power  vedsf 
our  great  seal  to  the  governors  of  onr  said  oo- 
loniea  reapectively,  to  erect  and  constitnle, 
with  the  advice  of  our  said  couocila  respec- 
tively, courts  of  judicature  and  public  jostise* 
withm  our  said  colonies,  for  the  hearing  and 
determining  all  causes  aa  well  criminal  as  ciri^ 
according  to  law  and  equity,  and  as  near  as" 
may  be  agreeable  to  the  laws  of  Eoglaod  ^ 
with  liberty  to  all  peraona  who  may  think' 
tbenooelves  aggrieved  by  the  sentences  of  such 
courts  in  all  civil  causes  to  appeal,  under  the 
usual  limitationa  and  restrictions,  to  us  in  oaf 
privy  council.' 
<<  And  the  jurofa  afereaaiil,  upon  their  eathi 
aforesaid,  further  say^That  hifkmaje^  by  bi« 
royal  proclamation  bearing  date  at  Westmin- 
ster,  the  Sfith  day  of  March  1764,  amoagsC 
otb<n'  tbmgs  did  also  deolare  as  feHows,' 
Whereas  we  have  taken  into  our  consMera- 
tiott  the  great  benefit  that  will  arise  to  thd 
commerce  of  onr  Idngdoona  and  the  intcreif 
of  our  snlgects,  from  ^he  speedy  settlement 
of  the  iahttds  of  Grettadn»  the  Gienadioas, 
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81.  Vinonl  and  Tobi^,  w«  do 

tbiok   fit,  wkb  the  a^wkm  •f  eiir 

fmj  mniimU,  to  iMoe  this  oar  rojj^al  froola- 

■Mb,  to  paUish  aad  declare  to  our  loviog 

nkjeelo  thol  we  bavo  with  the  advke  of  our 

■M  privy  coimoiU  girea  the  acctiwiry  powers 

•ad  duoctiona  for  aa  imiDediate  survey,  and 

£TMiaik  ioto  pro|ier  parishes  and  distriots,  of 

each  of  the  said  ialaoda  as  have  not  hitherto 

bsea  aosorvcved  aad  divided ;  aud  ior  h^iog 

sat  soeh  lands  io  the  said  islaiids  as  are  id  our 

power  to  diapoae  of,  into  allotmeots  for  plad- 

latiaoa  of  different  sise  and  extent,  acoontin gr 

as  the  nature  of  the  land  shall  he  more  or  less 

adapted  to  the  growth  of  sogar,  eofiee,  eoooa, 

eattaa,  or  ether  article^  ^  beneficial  cuJ- 

tare  ;  roscrviog  to  us,  our  heirs  aod  successors, 

such  porta  of  the  said  islands  as  shall  be  ne- 

eeasary  for  erecting  fortifications  thereon*  aod 

fat  ail  other  miliury  porpooea;  for  glebes 

fisr  ■Maiatera,  allotments  for  scboel-maaters, 

fiir  weed-landa,   high-roads,  and  all  other 

fnMic  porpoaes:    and  also  reserving  auob 

4ands  ia  our  islands  of  Dominica  -Md  St. 

VioBsflt,  aa  at  the  time  of  the  surrender 

were  and  still  are  in  the  poasession  of  the 

Frewch,  inhabitants   of   toe   said    islands  ; 

wbieh  laode  it  is  our  will  and  pleasnra  ahoold 

be  granted  to  such  ol*  the  said  inbabitafits  as 

•hall  he  inclined  to  accept  tlie  same  upon 

for  t(rms  absolute,  or  for  renewable 

upon   certain  conditions,  and  -under 

proper  pestrictiona.   And  we  do  hereby  farther 

pidwah  and  declare,  Ibat  the  atlotmenta  /or 

plantatiooa  in  our  islands  of  Grenada,  the 

Tobago  ted  St.  Vincent,  eball 

from  one  hundred  io  three  hundred 

intb  some  fow  allotments  in  each  islaod 

of  five  boadreil  acres ;    and  that  the  allot- 

aaDlB  in  our  island  of  Dominica,  whioh  is 

reprsjcnted  to  be  not  so  well  adai)ted  to  the 

floltivatioo  of  sugar,  and  wihini   from  its 

silsmlion  regoires  in  policy  to  be  well  peopled 

with  white  inhabitants,  shall  be  in  general  from 

fifty  io  an  hundred  acres.  That  each  purchaser 

af  iaoda  which  have  been  cleaved  and  im- 

prsoeci,  sball  within  the  apace  of  three  aMuths 

fiom  the  dote  of  the  grant  seltleond  constantly 

heap  upon  the  lot  purchased  one  white  lOan 

ar  two  white   women,  for   every  hundred 

acroaeontaioed  in  the  said  lot,  and  in  defaolt 

thateof  aball  be  a«bject  to  tlie   payment  of 

90i.  per  annum  fur  every  white  woman,  and 

40iL  per  annum  for  every  white  man,  that 

shall  he  wanting  to  complete  the  number. 

Ilmt  the  purchaser  of  uncles  ml  lands  shall 

dear  aod  cakivate  one  sere  in  ««ery  twenty 

m  each  year,  until  half  the  land  so  purchased 

ihnll  be  cleared,  and  in  defaolt  thereof  shall 

fay  5L  per  anoum  f«ir  every  acre  not  -oleared 

parsuaot  to  each  condition,      ^d  such  pur- 

rhaarr  aball  also  be  oblieed  to  saule  aod  een- 

ammly  keep  tfjion  the  Tot  ao  porahased  one 

while  BMm  or  two  white  women  lor  ^verv 

hnndtad  acsea  aa  the  same  shall  be  cleared. 

That  each  puichaaer,  baaides  fiie  purchase 

yiUI  ha aolgaat  tethcpaytBttd^f  m 

fi 
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'  annual  quit-rent  to  us,our  hmn  and  sHceeMom, 
'  of  sixpence  per  acre,  under  the  penalty  of  ^. 
'  per  acre  upon  non-payment  thereof.     Suoh 

*  quit-rentain  tlie  ease  of  tb^  purehaae  of  chiar- 
'  ed  lands  to  commence  from  the  date  of  the 

*  grant,  and  th«  first  fiayment  to  be  made  at  the 

*  expiration  of  the  first  year ;  and  iu  case.of  the 

*  purchase  of  the  uncleared  lands,  such  quit- 

*  rents  to  commence  at  the  expiration>of  twelve- 

*  mouths  from  the  time  each  acre  is  cleared. 

*  That  in  case  of  foilure  in  the  payment  of  the 
'  purchase  money  in  the  manner  above  directed, 

*  the  purchaser  shall  forfeit  all  right  to  the 
*•  lauds  purchaaed.' 

**  And  the  juFora  aforesaid,  upon  their  oatbo 
aforesaid,  further  say,  that  his  majesty  by 'bis  let- 
ters patent,  under  his  writ  of  privy  seal  bearing 
date,  at  Westmioatev,  the  Qlii  day  uf  April  1764, 
appointed  Robert  Melville,  esq.  oaptaio  general 
and  governor  in  obief  in  and  over  the  islanda'of 
Grenada,  the  Grenadinea,  Dominica,  St.  Vin* 
cent,  and  Tobago,  in  America ;  and  of  all  other 
islands  and  terrilories  a<yaoent  thereto :  which 
said  letters  patent  are  as  follows.—*  George 
'  the  third  by  the  grace  of  God,  of  Great  firi- 
taiui  France  and  Ireland,  king,  defender  mf 
the  faith,  te.  To  eor  trusty  and  well  be- 
loved ftobevt  Melville, esq.  greeting:  wharoas 
we  did  by  our  letters  patent  under  onr  great 
seal  of  Great  Britain,  bearing  date  at  West- 
minater,  the  4th  day  of  April,  in  the  firat  year 
of  our  reign,  constitute  aod  appoint  Oharlea 
Pinfold,  esq.  c^ptmn^igeoeral,  and  governor  lia 
chief  ill  and  over  our  icdando  of  Barbadofs, 
St.  Lttoia,  Dominica,  St.  Viiiaent,  Tobago,  and 
the  rest  of  our  islands,  colonies  and  plaata- 
tiona  in  America,  -commoalv  called  or  known 
by  the  name  of  our  Carribee  islands  lying 
and  being  to  the  windward  of  Guadeloupe,  aad 
which  then  were  or  atWr  should  be  under  onr 
sul^eotioa  and  goyemment,  during  our  will 
aad  pleasure,  4o  by  the  said  recited  letten^ia- 
tent,  ralaiion  being  thereunto  had,  may  more 
fully  and  at  large  appear :  now  know  you  tlmt 
we  have  revoked  and  determined,  and  by  these 
preeents  do  revoke  aad  determine,  such  part 
aad  so  muoli  of  the  said  recited  letters  patent, 
and  every  olaose,  article  and  thing,  therein 
contained,  as  relates  to,  or  mentimis,  the 
ialaads  of  St.  Lucia,  Dominica,  St.  Vinceat, 
and  Tob^.  And  further  know  you,  that 
we,  repoetog  especial  trust  and  ooiindenoe  in 
the  prudence,  courage  and  loyalty,  of  yea 
the  said  Robert  Melville,  of  our  especial  graaa, 
certain  knowledge,  and  mere  roouoo,  have, 
thought  fit  to  constitute  and  appoint,  and  by 
these  presenu  do  constitute  and  appoint,  you 
the  said  Robert  Melville  to  be  our  capUin- 
general  and  governor  in  ohief,  in  and  over  our 
islands  of  Grenada,  the  Grenadines,  Domi- 
nica, St.  Vincent,  and  Tobagiv  m  AmfHPioa, 
ond  of  all  other  islauds  and  territories  adja- 
cent thereto,  and  which  now  are,  or  hereto- 
fore have  been,  dependent  thereu|iou»  And 
we  4o  hereby  require  <and  command  yoii  to 
do  and  execute  all  thinip  in  due  mauuer,  that 
aball  belong  to  year  aaid  oaiBmandy  aud  the 
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trust  we  bate  reposed  in  you  acoording  to  the 
several  powers  and  directions  granted  or  ap- 
pointed yon  by  this  present  commission,  and 
tbe  instructions  and  aotborities  herewilh 
gifen  to  you,  or  by  such  further  powers,  in- 
8tru(*tioo8  and  authorities,  as  snail  at  any 
time  hereai)er  be  granted  or  appointed  you, 
under  our  signet  and  sign  manual,  or  by  our 
order  in  our  privy  council,  and  according  to 
such  reasonable  laws  and  statutes  as  shall 
hereafter  be  made  and  agreed  upon  by  you, 
with  the  advice  and  consent  of  the  council 
and  assembly  of  the  islands  and  plantations 
under  your  government,  in  such  manner  and 
form  as  is  hereinafter  expressed.  And  our 
wilt  and  pleasure  is  that  vou  the  said  Robert 
Melville,  do,  after  the  publication  of  these  our 
letters  patent,  and  af\er  the  appointment  of 
our  council  for  our  said  islands,  in  such  man- 
ner and  form  as  is  prescribed  in  the  instruc- 
tions which  you  will  herewith  receive,  in  the 
first  place,  take  the  oaths  appointed  to  be 
taken  by  an  Act  passed  in  the  first  year  of  the 
reign  of  king  George  the  first,  entitled,  An 
Act  for  the  fnrther  security  of  his  majesty's 
person  and  government,  and  the  succession 
of  the  crown  in  the  heirs  of  the  late  princess 
Sophia,  being  Protestants;  and  for  extin- 
guishing the  hopes  of  the  pretended  prince  of 
Wales  and  his  open  and  secret  abettors :  as 
also  that  you  make  and  subscribe  the  declara- 
tion mentioned  in  an  act  of  parliament  made 
ID  the  S5tb  year  of  tbe  reiffu  of  king  Charles 
the  second,  intitled  An  Act  for  preventing 
dangers  which  may  happen  from  Popish  re- 
cussnts.— And  likewise  that  you  take  the 
oath  usually  taken  by  governors  in  the  other 
colonies  ibr  the  due  execution  of  the  office 
and  trust  of  our  captain- general  and  governor 
in  chief  in  and  over  our  said  ishtnds,  and  for 
the  due  and  impartial  administration  of  jus- 
tice.— And  farther  that  yon  take  the  oath  re- 
quired to  be  taken  by  the  governors  of  the  plan- 
tations to  do  their  utmost,that  tbe  several  laws 
relating  to  trade  and  the  plantations  be  duly 
observed ;  which  said  oaths  and  declaration 
our  council  of  our  said  islands,  or  any  three 
of  the  members  thereof,  have  hereby  full 
power  and  authority,  and  are  required  to  ten- 
der and  administer  to  you:  and  in  your  ab- 
sence to  our  lieutenant  governor  of  the  said 
islands,  and  to  our  lieutenant-governors  of 
each  of  our  said  islands  respectively,  the  said 
oaths  mentioned  in  the  said  act  entitled.  An 
Act  for  the  further  security  of  his  majesty's 
person  and  government,  and  the  successicn  of 
the  crown  in  the  heirs  of  the  late  princess 
Sophia,  being  Protestants,  and  for  extinguish- 
ing the  hopes  of  the  pretended  prince  of 
Wales,  and  his  open  and  secret  abettors :  as 
also  caua«  fbem  to  make  and  subscribe  the 
aforesaid  declaration,  and  to  administer  unto 
them  the  usual  oaths  for  the  due  execution 
of  their  |»laces  and  trusts.— And  we  do  further 
give  and  grant  unto  you  the  said  Robert  Mel- 
ville, full  power  and  authority  from  time  to 
lime^  and  aiany  time  hereafter,  by  yoniielf| 


<  or  by  any  other  to  be  authorized  by  you  ia 

*  this  behalf,  to  administer  and  give  tbe  oaths 

*  mentioned  in  the  said  act,  for  the  further  se* 

<  curity  of  his  majesty's  person  and  govemmeot, 

*  and  the  succession  of  the  crown  in  the  hein 

*  of  the  late  princess  Sophia,  being  ProtcstantI, 

*  and  for  extinguishing  the  hopes  of  the  pr^- 
'  tended  prince  of  Wales,  and  bis  open  and 

*  secret  abettors,  to  all  and  every  such  penoli 
'  and  persons  as  you  shall  think  At,  who  shall 
'  at  any  time  or  times  pass  into  any  of  our  said 

*  islands,  or  shall  be  resident  or  abiding  there. 

'<  *  And  we  do  hereby  authorize  and  impower 
'  you  to  keep  and  use  the  public  seal,  which 

*  will  be  herewith  delivered  to  you,  or  shstl 

<  hereafter  be  sent  to  you,  for  seanog  all  thing(S 

*  whatsoever  that  shall  pass  the  great  seal  of 
*'  our  said  island. 

*'  *  And  we  do  hereby  give  and  grant  vato 

<  you  the  said  Robert  Melville,  fuU  power  and 
(  authority,  with  the  advice  and  consent  of  oor 

<  said  council  to  be  appointed'  as  aforesaid,  u 

*  soon  as  tbe  situation  and  circumstances  of  ear 

*  islsnds  under  your  government  will  admit 

*  thereof,  and  when  and  as  often  as  need  shsU 

*  require,  to  summon  and  call  general  assem- 

*  blies  of  the  freeholders  and  planters  jointly  or 

<  severally  within  any  of  the  islands  under  your 
'  goreroment,  in  such  manuer  as  yon  in  your 

*  discretion  shall  judge  most  proper,  or  ac- 

*  cording  to  such  further  |iowers,  instructioM 

*  or  authorities,  as  shall  be  at  any  time  here* 
'  after  granted  or  appointed   you   under  our 

*  signet  and  sign  manual,  or  by  our  order  in 

*  our  privy  council. 

*'  *  And  our  will  and  pleasure  is,  that  theper- 
'  sons  thereupon  duly  elected  by  the  nisjsr 

*  part  of  the  freeholders  of  the  respective  pa- 

*  rishes  or  precincts,  and  so  returned,  shall  be- 

*  fore  their  sitting  take  the  oaths  mentioned  in 

<  the  said  act  entitled.  An  Act  for  the  further 
'  security  of  his  majesty's  person  and  govsro- 
'  ment,  and  the  succession  of  the  crown  in  the 

*  heirs  of  the  late  prineess  Sophia,  being  Pro- 
'  testants,  and  for  extinifuisliing  tbe  hopes  of  the 
'  pretended  prince  of  Wales,  and  his  o|»eo  and 
'  secret  abettors:  as  also  make  and  subscribe  tlie 
'aforementioned  declaration,  which  oaths  and 
'  declaration  you  shall  oommissionate  fit  penoDS 

*  under  the  publie  seal  of  thone  our  islands  to 
'  tender  and  administer  unto  thein :  nnd  until 
'  the  same  shall  be  so  taken  and  anbacribed,  no 
'  person  shall  be  capable;  of  altting,  tliougb 

*  elected.  And  we  do  hereby  declare,  that  the 
'  persons  so  elected  and  qualified  nhall  be  called 
'  and  deemed  the  assembly  of  that  island  whbrn 
'  which  they  shall  be  chosen,  or  tbe  assembly 
'  of  our  said  islands  in  general.  And  thai  you 
'  the  said  Robert  Melville,   by  and  with  the 

*  advice  and  conaenc  of  our  aiud  council  and 
'  assembly  or  assemblies,  or  tbe  major  part  tff 
'  them,  shall  have  full  power  and  authority  to 

<  make, couatitute,  and  ordain  laws, statutes, anA 
'  ordinances,  for  the  public  peace^  welfare,  ani 
'  good  government  of  our  said  islands,  jointljr 
'  or  severally,  and  of  the  people  and  inhSf" 
'  bitaats  thereof,  and  tOGb  others  as  shall  reMfl 
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*  thcRMlo,  9md  for  the  benefit  off  as,  our  hein 

*  ami  noeeisori.    Which  Mid  la  we,  atetotee, 

*  aod  crrfioaooee,  are  Dot  to  be  repognant,  but, 

*  aaanr  as  may  bfe,  agreeable  to  the  laws  and 
*§Mum  of  this  oor  kingdom  of  Great  Britain. 

*  Pinpridcd,  that  all  sueh  laws,  statutes,  and  or- 

*  diaaiiees,  of  what  nature  or  duretion  see? er, 

*  be  mthio  three  months  or  sooner  after  the 

*  makiiMf  thereof,  transmitted  to  ut ,  under  our 

*  Msl  otoar  said  islands,  for  our  approbation  or 

*  tfisallowaiice  of  the  seme ;  as  also  duplicates 

*  Ibercof  by  the  next  conTeyanoe. 

"  *  Aod  in  case  any  or  all  of  the  said  laws, 

*  ilatotcs,  aod  ordinances,  not  before  confirmed 

*  by  OS,  tball  at  any  time  be  disallowed,  and 

*  Dot  approfed,  and  ao  signified  by  ns,  our 
'heirs  and  successors,  under  their  signet  or 

*  rige  maooal,  or  by  order  of  our  or  their  privy 

*  oDoocil,  unto  you  the  said  Robert  Mel? ille,  or 

*  to  the  commaiMler  in  chief  of  the  said  islands 
'  for  the  time  being,  then  such  and  so  many  of 
'  the  nid  laws,  statutes,  and  ordinances,  as 

*  thill  be  so  disallowed  and  not  approved,  shall 
'/ran  thenceforth  cease,  determine,  and  be- 

*  enae  otterly  void  and  hsve  no  effect,  any 
'  thioK  to  the  cootrary  thereof  notwithstanding. 

"  *  Aod*  to  the  end  that  nothing  may  be 
'  passed  or  done  by  our  said  council  or  assem- 

*  bbes  to  the  prtjodioe  of  us,  our  heirs  and  snc- 

*  omors,  we  wilt  and  ordain  that  you,  the  said 

*  Robert  Melville,  shall  have  aod  enjoy  a  nega- 

*  life  voice  in  the  making  and  passing  all  laws, 
'Hatotes,  and  ordinances,  as  aforenid.  And 
'tbst  you  shall  and  may  likewise,  from  time  to 
'  tioie,  as  you  shall  judge  necessary,  adjourn^ 
'  prorogue  or  dissoUe,  all  geno^  assemblies  as 
*ilbreisid.* 

**  Aod  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  farther  says  That  bis  excellency  Ro- 
bert Melville,  esq.  arriveil  in  Grenada  on  the 
l4lh  of  December,  1764,  and  in  consequence  of 
the  hoc  mentioDed  letters  patent,  took  upon  him 
die  government  of  the  same,  and  the  other 
idioils  therein  named.  And  that,  in  conse- 
^■cnoe  of  the  last  mentioned  letters  patent,  a 
■eeting  of  the  governor,  council,  and  assembly 
of  the  said  ielaod  of  Grenada  was  held  there  in 
tbe  httter  end  of  the  year  1705, 

'*  And  that  his  majesty,  by  his  letters  patent 
nwlcrtbe  great  seal  of  Great  Britain,  bearing 
^  at  Westminster  the  aoth  day  of  July,  in 
Ibe  foarth  year  of  his  reign,  and  in  the  year  of 
Mr  Lord  1764,  did  order,  direct  and  appoint, 
that  ao  impost  or  custom  of  four  and  a  half 
porceot  in  specie  should,  from  and  afWthe 
^  day  of  September  then  next  ensuing,  be 
niaed  and  paid  to  his  heirs  fud  successors,  for 
aed  open  all  dead  commodities  of  the  growth 
aod  produce  of  the  said  ishind  of  Grenada  that 
•bould  be  shipped  off  from  the  same,  in  lieu 
of  ail  customs  and  impost  duties  to  that  time 
folioeted  upon  goods  imported  and  exported 
■to  and  out  of  the  said  island,  under  the  autho- 
"^  of  his  most  Christian  majesty.  Which 
Md  letters  patent  are  in  the  words  following:. 
|Oeorge  the  third,  by  the  grace  of  God,  of 
'  Great  firitam,  Fraooe,  and  Ireland,  kjog,  de- 


<  fender  of  the  faith,  &c.  To  all  to  whom  these 

<  presents  shall  come,  greeting :    whereas  a 

*  oertain  impost  or  custom  of  four   pounds 

<  and  a  half  in  specie  for  every  hundred  weight 

*  of  the  commodities  of  the  growth  and  produce 

*  of  the  ieland  of  Qarbadoes,  and  of  the  Lse* 

*  ward  Carribbee  iaiands  in  America,  shipped 

*  off  from  the  same,  or  any  of  them,  is  paid 

*  aod  payable  to  us,  our  heirs  and  successors  ; 

*  aod  whereas  the  island  of  Grenada  was  con- 

*  quered  by  us  during  the  late  war,  and  has 

*  been  ceded  and  aeoured  to  us  by  the  late  treaty 
'  of  peace ;  and  whereaa  it  is  reaaonable  and 

*  expedient,  and  of  importance  to  our  othlfer 
'  sugar  islands,  that  the  like  duty  should  take 

*  place  in  our  said  island  of  Grenada;  we  have 
« thought  fit,  and  our  royal  will  and  pleasure  is, 
'  and  we  do  hereby,  by  virtue  of  our  preroga- 

<  tive  royal,  order,  direct  and  appoint,  that  an 

*  impost  or  custom  of  four  and  a  half  per 
*•  cent,  in  specie  shall,  from  and  afWr  the  39th 

*  day  of  September  next  ensuing:  the  date  of 

*  these  presents,  be  raised  and  paid  to  us,  onr 

*  heirs  and  auccessors,  for  and  upon  all  dead 

*  commodities  of  the  growth  or  produce  of  our 

*  said  bland  of  Grenada  that  shall  be  shipped 

<  off  from  the  same ;  in  lieu  of  all  customs  and 

*  impost  duties  hitherto  collected  upon  goods 
« imported  and  exported  into  and  out  of  the  said 

*  island  under  the  authority  of  his  most  Chris* 

*  tian  msjesty :  and  that  the  same  shall  be  col- 

*  lected .  paid,  and  levied  in  such  manner  and 

*  by  auch  meana,  and  under  such  penalties  and  ^ 

*  forfeitures  as  tbe  said  impost  or  custom  of 
.*  four  and  a  half  per  cent,  is,  aod  may  now  he 

<  collected,  paid,  and  levied  in  our  said  island 

*  of  Barbadoes,  and  our  said  Leeward  islands* 

**  *  And  we  do  hereby  require  and  command 

<  the  present  governor  or  commander  in  chief, 

<  and  the  governor  or  commander  in  chief  for 

*  the  time  being,  and  the  officers  of  our  cus- 

*  toms  in  tbe  said  island  of  Grenada,  now  and 

*  hereafter,  for  the  time  being,  aod  all  others 

*  whom  it  may  concern,  that  tliey  do  respeo- 

*  tively  take  care  to  collect,  levy,  and  to  receive 
^  the  said  impost  or  custom,  according  to  onr 

*  royal  will  and  pleasure,  signified  by  these 
'  presents. 

'<  *  And  whereas  a  poll-tax  was  levied  and 

<  paid  by  the  inhabitanta  of  our  said  island  of 

*  Grenada  whilst  it  was  under  subjection  to  his 

*  most  Christian  majesty,  it  is  our  royal  wiH 

*  and  pleasure  that  ouch  poll-tax  as  was  levied, 

*  collected  and  paid  by  the  inhabitants  of  the 

<  said  island  whilst  it  was  under  subjection  to 

*  his  most  Christian  majesty,  shall  be  continued 
'  therein  during  our  royal  will  and  pleasure; 
'  and  that  the  same  shall  be  collected,  levied, 

*  and  paid  to  us,  our  heirs  and  successors,  at 

*  such  times  and  in  such  manner,  and  by  such 

*  ways  and  means,  and  under  such  penaltiea 

*  and  forfeitures,  and  upon  such  terms,  and 

*  with  such  privileges  and  exemptiona  as  tbe 

*  same  was  collected,  levied,  and  p«id  whilst  the 

<  said  island  was  under  such  subjection  to  his 
'  most  Christian  majesty,  inasmuch  as  the  same 

*  are  not  contrary  to  the  laws  of  Great  Britain^ 
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"  *  And  that  tbe  Aooonot  and  namberor  the 
'  iababitaDts  and  alaves  therein  ahall  be,  from 

*  time  to  time,  kept  and  delivered  in  by  such 

*  person  and  peraona,  and  at  anch  time  and 

*  timea,  and  under  auch  re^^ulationa,  aanotions, 

*  penaltiea  and  forfeitttrea  reapeolively,  aa  and 

*  under  wbicb  the  same  were  taken,  kept  and 
'  delivered  in  during  the  time  the  said  island 

*  waa  aubject  to  his  moat  Chriadan  nii^iy ,  as 

*  aforesaid,  in  as  much  as  the  same  are  not  oon- 

*  trary  to  the  laws  of  Great  Britain. 

**  *  And  we  do  hereby  require  and  command 

*  the  preaent  governor  or  commander  in  chief, 

*  for  the  time  bekig,  of  our  said  island  of 

*  Grenada,  and  the  several  offioers  of  our  re- 
'*  venue,  now,  and  for  the  time  being,  and  all 

*  othera  whom  it  may  concern,  tbat  they  do 
<  respectively  take  care  to  collect,  levy,  and  re^ 

*  ceive  the  money  ariaintr  and  tu  arise  by  the 
'  oald  tax,  and  to  pay  and  account  tor  the  aame 

*  to  the  receiver  general  and  collector  of  our 

*  casual  revenue  in  our  aaid  island,  for  the  time 
'  being,,  according  to  o«r  ray  a  I  will  and  plea- 

*  aure  siu^nified  by  these  presents." 

*'  Which  said  letters  patent  were  afterwards 
duly  registered  in  the  said  island,  and  were 
•ublicly  aonoonoed  by  his  excellency  Robert 
Melville,  esq.  in  the  month  of  Junuary  1765, 
immediately  succeeding  his  arrival  in  the  said 
inland  of  Grenada. 

**  Aud  tbe  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  ssy,  that  the  aaid  duty  oK 
four  and  a  half  per  cent,  before  the  making  oil 
tbe  said  last  mentioned  letters  patent,  waa  and 
yet  is  paid  in  the  island  of  Darbadoes,  and  tbe 
Leeward  Caribbee  islands,  in  pursuance  or  by 
virtue  of  acts  of  assembly  passed  in  the  aame 
islands  hereinafter  set  forth. 

**  And  the  jurors  aforesaid,  upon  their  oatlis 
mforesaid,  farther  say,  that  by  an  act  of  as- 
aembly  of  the  island  of  Barbadoes,  in  the  West- 
Judies,'  paaaed  in  the  said  island  on  the  19th 
flay  of  September,  1668,  intitled,  <  An  act  for 

*  aetrUiig  an  impost  on  tbe  commodities  of  the 

*  growth  of  that  island,'  it  is  aspongBt  other 
tMH^B  recited  and  enacted  aa  fellows : 

*  Whereas  onr  late  sovereign  lord  Charle* 

<  the  6rat,  of  blessed  memory,  did,  by  bis  let- 

*  ters  patent  under  the  great  aeal  of  England, 
«  grant  and  convey  unto  Jamea,^  earl  of  Car> 

*  Kale,  and  his  beii-a  for  ever,  the  propriety  of 
*this  island  of  Barbadoea;  and  Ilia  sacred  ma* 
'jesty  that  now  is  liaving  by  purchase  an« 

*  vested  hiiMBlf  in  all  the  rights  of  the  aaid  earl 

*  of  Cariiale,  and  in  all  other  rights  which  My 

*  other  person  may  claim  from  that  pataot,4ir  an  j 

*  other,  and  thereby  more  ioMDediately  and  par- 

<  ticnlarly  hath  (having]  taken  this  island  onto 

<  hia  royal  firatootioB :  and  bis  moat  excellent 
^  majesty  having,  by  lettera  palent  onder  the 

*  great  aesl  of  England,  bearing  date  the  ISth  of 
'  June,  io  tbe  15th  year  of  his  reign,  appointed 

*  bis  eiioeUeocy  Francis,  lord  Willoughby  of 

*  Parham,  captain  general  oad  chief  governor 
«  of  Barbadoea,  aod  all  4be  Carribbee  isUnds, 

*  with  foil  power  and  authority  to  grant,  con- 

*  firm,  audaararototiieinhabftaauofthosa»e. 


<  and  their  heirs  for  orer,  all  hmd8,.teoemoiitay 

*  and  herediiaaients,  under  bis  oiaieaty^s  great 

*  seal  appointed  for  Barbadoea  and  the  rest  of 

*  the  Carribbee  ialands,  aa,  relation  being  tbero- 

*  unto  .bad,  may  and  doth  more  at  brge  appear. 

"  *  And  whereas,  by  virtue  of  the  aaid  earl  of 

*  Carliale's  patent,  divers  governors  and  agents 

*  have  been  sent  over  hither  with  authority  to 

*  lay  out,  set,  ^rant,  or  oonvey  in  parcels  tbe 
'  land  within  this  ialand,  to  such  persona  a« 

*  they  should  think  fit,  which  waa  by  them,  io 

*  their  reapective  times,  aa  much  as  in  then 

*  lay,  accordingly  periormed.     And  whereas 

*  many  have  lost  their  grants,  warrants,  and 

*  other  evidences  for  the  said  landa ;  and  otbers,  ' 

*  by  reaaon  of  tbe  ignorance  of  those  tinaea, 

*  want  sufficient  and  legal  words  to  create  in- 
'  heritanoes  to  them  and  their  heirs;  and  others 

*  that  never  recorded  their  granta  and  war- 

*  rants ;  and  othera  that  can  make  no  proof  of 
'  any  grants  or  warranta  they  ever  had  for  their 

*  lauds,  and  yet  have  been  long  and  quiet  pes* 

*  aessors  of  tlie   same,  and   beatowed  great 

*  cliargea  thereon.    And  whereas  the  acknow- 

*  le<lginent  of  40  pounds  of  cotton  per  head, 

<  and  other  tazee  and  compositions  formerly 

*  raised  to  the  earl  of  CarUale  waa  held  very 

*  heavy.    For  a  full  remedy  fer  all  the  defects 

*  aihre  related,  and  quieting  the  possesaiooa, 

*  and  settling  the  teourea  of  the  inhabitanta  «f* 

*  this  island,  be  it  enacted  by  hia  excellenoy 

<  Francis,  lord  Wilkmghby  of  Parham,  and 
'  his  council,  and  gentlemen  of  the  asaecnblj, 
'  and  by  the  authority  of  the  aamei  that,  sot- 

*  witlistandiiig  the  del^ects  afore  related,  all  tlie 

*  uow  rightfd  possessors  of  lands,  tenements 

*  and  hereditaments,^  within  this  island,  accord- 

*  ing  to  the  laws  and  coatoms  thereof,  may  at 

*  all  tiroea  repair  unto  his  excellencv  Ibr  the 
'  i'uil  confirmation  of  their  estates  and  tenuret, 

*  a«d  then  and  there  shall  and  may  receive 

*  anch  full  coufirmaiioo  and  aaaoranoe,  under 

*  hia  majesty's  great  aeal  /or  thia  island,  as 

*  they  can  reasonably  advise  or  desire,  accord- 

*  iag  to  the  true  intent  and  meaning  of  thia  set. 

**  *  And  be  it  farther  enacted,  by  the  aothori^ 
'  aforeaaid,  that  all  aod  .everv  the  payments  of 
'  40  pounds  of  cotton  per  head,  asd  all  otber 

*  diitiea,  renta,  and  arrears  of  rests,  which  have 

*  or  might  have  been  levied,  he  from-  henoeforah 
'  absolutely  and  fully  releaaed  and  made  vmd  ; 
'  and  that  the  inhabitanta  of  this  island  bsve 
'  and  4old  their  aeveral  phkntatioss  to  tbeaa  end 
'  their  heirs  for  ever,  in  free  and  oonmon  aoo- 

*  cage.  Yielding  and  paying,  therefore,  st  Ibe 
'  least  of  St.  Michael  every  year,  if  the  asnoe 

*  ahall  be  lawfsUy  demanded,  one  ear  of  Itidiso 

*  eom,  to  his  fn^yesty,  his  heirs  and  socccsasi» 

*  lor  ever,  is  full  and  free  discharge  of  all  reets 

*  sod  services  ibr  the  Ailsre,  in  conaideratioii  of 

*  the  releaae  of  the  aaid  40  pouoda,  and  is  -eamm 

*  aideratias  of  the  oonfiroistion  of  all  oetsios  in 

*  thia  islaod,  aa  aforeaaid,  asd  in  acknowlsigr- 

*  nMftit  of  hiM  miyeaty'a  grscs  and  favour  io 

*  aesding  to  sod  sppatstisg  over  ns  bis  ssid 
'  exceHescy,  of  wimo  prodesce  end  madevste 
*gov«fiiaMot  we  bavo  hoffstofore  had  Isc^ 
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*  tiyciiawe,  nd  iv  rest  mott  taturedl  thereof 
<  for  the  fbcure.  i 

*'*MfonMiiiach  m  nothings  omidaceth  vaore 

*  lelbe  pMce  aod  pioeperit^r  of  any  place,  and 

*  ikpraleetian  of  every  tiofcle  peraoD  tbereiD, 

*  tbao  that  the  publio  revenue  thereof  may  be 

*  ia  leme  OMaanre  proportioiied  to  the  public 
*ckar^  aoil  ezpeacea ;  and  alao  well  weigh - 
'  in^  Uie  greal  iSbar^es  that  there  moat  be  of 
'  Moevity  ia  the  maintaiDiiig^  the  honour  and 
*£spiitj  of  hia  majeaty'a  authority  here ;  the 

*  poUie  meetiaif  of  the  aeaeiona ;  the  often  at- 

*  teDdnce  of  the  council ;  the  reparation  of  the 
'Arif;  the  buikboff  a  aeasiona- house  and  a 
'  prinn ;  and  all  oUier  publio  char^  incnin- 

*  baton  tlie  gnrcmaBenI ;  do,  in  connderaiion 

*  Ihertof)  gire  and  grant  unto  hia  majesty,  Ilia 
'  kan  and  niooeBaora  for  ever,  aad  do  most 
*lHiiBUy  desire   your  excellency  to  accept 

*  iJMte  oar  granta :  and  we  humbly  pray  vour 
'  fficdteac?  that  h  may  be  enacted,  and  be  it 

*  caadcd,  by  hia  eiicellency  Francis,  lord  Wil- 
'Kraiphby  of  Parham,    captain   general   and 

*  tM  ^vernor  of  Ihia  island  of  Barbadoes, 

*  mf  ill  atherthe  Carribhae  iaianda,  and  by  and 

*  with  the  consent  of  the  council,  and  the  gen- 

*  tIeiBea  af  theaaaerobl^,  representatives  of  this 
'  idud,  and  by  authority  of  the  same,  that  an 
'itfpon  or  ouatom  be,  Irom  and  after  pulilica- 
'tioi  hereof,  raiaed  upon  the  native  coromoili- 
^  lies  of  this  islaiMl«  after  the  proportions  and  in 
'  MSaaer  and  form  as  is  hereafter  set  down  and 

*  ilipsioted,  that  ia  to  aay,  upon  all  dead  com- 
'BMNlitlea  of  the  growth  nr  produce  of  this 
'  iritnri,  that  shall  be  shipped  off  the  same,  shall 

*  be  paid  to  oor  aoveretgn  lord  the  king,  his 
'  heirs  and  sacceesora  lor  ever,  four  and  a  half 
'  is  specie  for  every  five  scare.' 

**  Aad  the  jurors  aforesaid,  upon  their  oaths 
ifiswaid,  ftwther  aay,  that,  by  an  act  of  as* 
Ksddy  of  the  bland  of  8t.  Gbriatooher,  in  the 
Wnt  Jodiea,  passed  in  the  aaid  island,  in  the 
ytsr  of  our  Lord  1727,  intitled,  *  An  Act  to 
*falgeet  all  gooda  and  commodities  of  the 
'  f^mik  and  produce  of  the  late  French  part 
'  of  the  iaiand  iff  St.  Christopher,  which  are  or 
^ditll  be  abipped  off  from  the  aaid  iaiand,  to 
'the  ptyroent  of  the  four  and  a  half  per  cent. 

*  doty,  end  to  aacertain  at  what  places  all  the 

*  dalles  of  four  and  a  half  per  cent,  ahall  be 
leeeived.' 

**  It  ia,  amongst  other  things,  recited  and 
tsaeted  aa  follows :  \  Whereaa  in  and  hy  an  act 

*  IT  statute  of  the  general  council  and  ^neral 
'■Membly  of  the  Leeward  Garribbee  islands, 
'  ia  America,  called  or  known  by  the  namea  of 

*  the  island  of  Nevi8,St.  Christopher,  Antigna, 
'  tsd  Moataerrat,  made  in  or  about  the  year  of 
'•Mr  Lard  1663,  and  entitled.  An  Act  for  set- 
'tHoif  an  impost  on  the  commodities  of  the 

*  fowtb  of  the  said  Leeward  Carribbee  islands, 
's  eenaio  dnty  or  custom  of  four  pounds  and 

*  t  half  in  specie  for  eveiy  Ifondred  weight  of 
'the  commoditiea  of  the  growth  and  produce 

*  of  the  raid  Leeward  islanda  then  afterwards 
'  to  he  shipped  off  from  the  said  ishinds,  or  any 
'tfthem,  waa  given  and  granted  to  our  late 


aorereign  lord  Charlea  the  9d,  then  king  of 
England,  Scotland,  France,  and  Ireland,  and 
to  his  heirs  and  successors  for  ever,  aa  in  aod 
hy  the  same  act  or  statute,  relation  being 
thereunto  had,  may  more  ftilly  and  at  large 
uppear.* 

** '  And  whereas  since  the  making  of  the  aaid 
atatutp,  to  wit,  in  and  by  the  late  treaty  of  peace- 
and  friendship  ooncltided  at  Utrecht  between 
tlie  two  crowns  of  Grest  Britain  and  FranoCy 
an  entire  cession  was  made  by  the  moat  Chris- 
tian king  Lewis  the  14th  to  our  late  sovereign 
lady  Anne,  queen  of  Great  Britain,  France, 
and  Ireland,  and  to  her  crown  for  ever,  of  all 
that  part  of  the  island  of  St.  Cbristopber  for- 
merly belonging  to  the  crown  of  France ;  so 
that  theaame  late  Frenoh  part  of  the  said  island 
of  8t.Christopher  is  now  become  parcel  of  the 
realm  of  Great  Britain,  and  is  undier  the  sole 
dominion  and  government  of  the  crown  of  thn 
same. 

'<  *  And  whereaa  some  doubts  have  aiiaen,  whe-' 
ther  the  said  late  French  part,  so  yielded  np  aa 
aforesaid  ro  the  said  crown  oF  Great  Britain,  be 
subject  to  the  navment  of  the  aforesaid  dutiea 
of  four  and  a  half  per  cent,  so  as  aforesaid,  in 
and  hy  the  said  recited  act,  given  and  granted 
to  our  said  late  soverei<]rn  lord  king  Charles 
the  2d,  his  heirs  and  successors  ;  for  avoid- 
ing, therefore,  all  disputes  aod  controversies 
which  may  for  the  future  arise  within  the' 
aaufc  island,  toudiing  or  concerning  tlie  pay- 
ment of  the  same  duties,  we,  your  majesty's' 
most  dutiful  and  loyal  subjects  John  Hart, 
esq.  j^our  majesty's  captain  general,  and  go- 
vernor in  chief  of  all  you*  majesty's  Xice ward 
Carrihbee  islands  in  America,  andfthe  council 
and  assembly  of  the  said  island  of  St  Chris- 
topher, do  humbly  beseech  your  majesty  that 
it  may  be  enacted  and  declared,  and  it  is  here- 
by enacted  and  declared,  by  the  king's  most 
excellent  migeaty,  by  and  with  the  advice  and 
consent  of  the  captain  general  and  goiernor 
in  chief  of  the  said  Leeward  Carribbee  jalands, 
in  America,  and  the  council  and  aasembly  of 
the  said  island  of  St.  Chriatopher,  and  by  the 
authority  of  the  same,  that  all  and  singular 
the  goods  and  commoditiea  of  the  growth  and 
produce  of  the  said  late  French  part  of  the 
said  island  of  St.  Christopher,  and  which  at 
this  time  are,  or  hereafter  ahall  be,  abipped 
off  from  thence,  in  order  to  be  carried  to  any 
other  port  or  place  whatsoever,  are,  and  for 
ever  after  shall  be,  snbject  and  liable,  and  the 
same  goods  and  commoditiea,  and  every  of 
them,  are  hereby  made  subject  and  liable,  to 
the  payment  of  the  aforesaid  duties  and  cua* 
toma  of  four  pounds  and  half  a  pound  per 
cent,  in  specie,  to  your  most  sacred  majesty, 
your  heirs  and  successors,  in  such  msnner 
and  sort  as  the  goods  and  commodities  of  the 
growth  and  produce  of  that  part  of  the  aaid 
island  known  and  called  by  the  name  of  the 
English  part  thereof,  have  heretofore  and 
hitherto  been  subjected  and  liable  uoto  bj 
force  and  virtue  of  the  above  recited  act  er 
statute.' 
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**  And  the  jarora  afbretaid,  opon  tbeir  oaibt 
aforesaid,  fanher  g*y,  that  by  an  aet  of  ataem- 
bly  of  ibe  bland  of  Ne? ia,  in  tbe  West  Indiea, 
passed  in  the  aaid  island  in  tbe  year  of  our 
Lord  1664,  entitled,  '  An  Act  for  s^ttliog  an 
^  impost  on  the  commodities  of  tbe  ij^wtb  of 

*  this  island,'  it  is,  amongst  other  things,  re- 
cited and  enacted  as  follows: 

"  *  Whereas  our  late  sofereign  lord  Charles 

*  the  1st,  of  blessed  memory,  did,  by  his  letters 

<  patent  under  the  great  seal  of  Eogland,  grant 
«  and  convey  unto  James,  earl  of  Carlisle,  and 
«  bis  heirs  ror  ever,  the  propriety  of  this  island 

*  of  Nevis ;  and  his  sacred  majestjjr  that  now  is 
<. having  by  purchase  invested  himself  in  all 

<  the  rights  or  the  said  earl  of  Carlisle,  and  in 

*  all  other  rights  which  any  other  person  may 

*  claim  from  that  patent,  or  any  other,  and 

*  thereby  more   immediately   hath  JTbaving] 

<  taken  this  island  and  the  rest  of  the  Carribbee 

<  islands  into  his  royal  protection :  and  his  most 
« excellent  m^esty  having,  by  letters  patent 

*  undpr  the  great  seal  of  England,  bearing  date 

*  the  19th  day  of  June,  in  the  15tii  year  of  his 

<  reitf:n,  appointed  bis  excellency  Francis,  lord 
«  Willoughby  of  Parham,  captam  general  and 

*  chief  governor  of  Barhadoes,  and  the  rest  of 
«  Uie  Carribbte  islands,  with  full  power  and 

*  authority  to  tyrant,  confirm,  and  assure  to  the 

<  inhabitants  of  the  same,  and  their  heirs  for 

*  ever,  all  lands,  tenements,  and  hereditaments, 

*  under  his  majesty's  seal  appointed  for  Barba- 

*  does,  and  the  rest  of  the  Carribbee  islands,  as, 

*  relation  being  thereunto  had,  may  and  doth 

*  more  at  large  appear. 

**  *  And  whereas,  by  virtue  of  the  said  earl 

*  of  Carlisle's  patent,  divers  governors  snd 
«  agents  have  been  sent  over  hither  with  au- 
« tbority  to  l^y  out,  set,  grant,  or  convey  in 

*  parcels  the  land  within  this  island,  to  such 

*  persons  as  they  should  think  tit,  which  was 
«  by  them,  in  their  respective  times,  as  much 
«  as  in  them  lay,  accordingly  performed.    And 

<  whervas  many  have  lost  their  grants,  war- 
«  rants,  or  other  evidences  for  tbeir  said  lands ; 

<  and  others,  by  reason  of  the  ignorance  of 
« those  times,  want  sufficient  and  lawful  words 
«  to  create  inheritances  in  them  and  their  heirs; 

*  and  others  that  never  recorded  their  grants 
«  and  warrants ;  and  others  that  can  make  no 

*  proof  of  any  grants  or  warrants  they  ever 
*■  bad  for  their  lands,  and  yet  have  been  long 

*  and  quiet  possessors  of  the  same,  and  be- 

*  stowed  great  charges  thereon.     And  we  do 

*  bumbly  pray  your  excellency  that  it  might 

*  be  enacted,  and  be  it  enacted,  by  his  excel- 

*  lency  Francis,  loni  Willoughby  of  Parliam, 

*  captain  general  and  chief  governor  of  the 

*  island  of  Barbadoes,  and  ihe  rest  of  tbe  par- 
«  ribbee  islands,  and  by  and  with  tbe  advice  and 

*  consent  of  the  conncti  and  gentlemen  of  the 

*  assembly,  representatives  of  this  island,  and 

*  by  the  authority  of  tbe  same,  that  an  impost 

*  or  custotn  be,  from  and  after  the  publication 

*  hereof,  raised  u|>on  tbe  native  commodities  of 

*  this  islantl,  after  the  pro|iortion  and  in  manner 

<  and  form  as  is  herealter  set  down  and  ap- 


*  pointed :  that  is  to  say,  upon  all  c 

<  of  the  growth  or  production  of  this  island  that ' 

*  shall  be  shipped  off  the  samie,  shall  be  paid  to 
'  our  sovereign  lord  the  king,  his  heirs  and 

*  soccflssors  for  ever,  four  and  a  half  in  specie 

*  for  every  [five]  score.' 

*<  And  the  jurors  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  that  by  an  act  of  as-^ 
sembly  of  the  island  of  Antigua,  in  the  West 
Indies,  passed  in  tbe  said  island  on  the  19th 
of  May,  in  tlie  vear  of  our  Lord  1668,  en- 
titled, '*  An  Act  for  the  settlement  of  the  cu^ 

*  torn  or  duty  of  four  and  a  half  per  cent,'  it 
is,  amongst  other  things,  recited  and  enacted 
as  follows :   *  Whereas  by  reason  of  tbe  late 

*  unhappy  war  which  arose  betwixt  his  royal 
'  majesty  Charles  the  second,  king  of  Grest 
'  Bntain,  France,  and  Ireland,  &c.  aqd  the 

*  most  Christian  king,  in  France,  as  well  as 

'  tbe  states  general  of  the  United  Netherlanda,  * 

<  several  of  hia  majesty  of  Great  Britain  his 

*  territories  on  this  side  the  tropic,  became  sub- 

*  ject  (through  conquest)  unto  the  ssid  Frencli 
'  king  and  his  subjects ;   and,  amongst  others, 

*  this  island  of  Antigua  also  was  so  subdued 
'  by  Monsieur  de  Labarr,  lieutenant  general  by 
'  sea  and  land  to  tbe  said  French  king,  being  as- 

*  sisted  bv  the  Cannibal  Indians ;  by  means 

*  whereof  all  the  lands  within  this  island  be- 

*  came  forfeited  unto  bis  majesty,  See,  as  by  ae 
'  act  of  this  country,  beanug  date  tbe  lOtb 

*  day  of  April  last  past  (reference  being  there* 

<  unto  had)  nsay  more  at  large  appear.     Kneir 

*  ye,  that  for  and  in  consideration  of  new  grants 

*  and  confirmation  of  our  said  lands,  under  tbe 

<  great  seal  appointed  for  Barbadoes,  and  the 

*  rest  of  the  Carribbee  islands  by  his  excellencjr 

*  lord  Willoughby  of  Parham,  &c.  we  do  give 

*  and  grant  to  his  said  majesty,  his  heirs  and 

*  successors  for  ever,  and  nnost  humbly  desire 

*  your  excellency  to  accept  these  our  grants  : 

*  and  we  do  humbly  pray  your  excelleocjr 

*  that  it  may  1>e  enacted,  and  be  it  enacted,  by 

<  his  excellency  lord  Willoughby  of  ParbaoB, 

*  captain  general  and  chief  governor  of  Bar- 

*  badoes,  and  the  rest  of  tbe  Carribbee  islaodsy  • 

*  and  by  and  with  the  advice  and  consent  of  the 
'  council,  and  gentlemen  of  the  assembly,  re- 

*  presentatives  of  this  islsnd,  and  by  tbe  aa- 

*  thority  of  tbe  same,  that  an  impost  or  custona 

*  lie,  from  and  after  the  publication  hemofy  - 
*•  raised  upon  the  native  commodities  of  this 

*  island,  after  the  proportion  and  in  manner 

*  and  form  as  above  set  down,  that  is  to  say^ 

*  u|>on  all  commodities  of  the  growth  or  pro- 

*  d  action  of  this  island,  that  shall  be  alupped 

*  off  the  same,  shall  be  paid  to  our  soverei|^ 
Mord  the  king  hia  heirs  and  successora  tor 

*  ever,  four  and  a  half  in  specie  for  every  five 

*  score.' 
"  And  tbe  jurors  aforesaid,  upon  their  onlhs 

aforesaid,  farther  say,  that  a  custom -boue^ 
was  established  in  the  said  ishind  of  Grensds* 
and  proper  officers  appointed  thereto. 

**  And  the  jurors  aforeaaid,  upon  their  oaths- 
aforesaid,  farther  say,  that  the  plaintiflT,  beintt 
a  natural  bom  aobiect  of  the  king  of  Great. 
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BriiMB,  ODthe  third  day  of  M«reb,  1763,  vor- 

chased  a  oertaio  plaotalioQ  in  tbe  said  islaDd 
of  Grenada,  of  tbe  French  inhabilanla,  in  pur- 
awiaoe  of  the  aaid  articles  of  capitulation,  and 
of  t|io  aaid  treaty  of  peace,  as  many  other 
British  subjects  had  Uieo,  and  since  ha?e,  dooe. 
"  And  tbe  jurora  aforesaid,  upon  their  oaths 
aforesaid,  farther  say,  that  certain  sugars  of 
the  plaintiff's,  and  of  the  growth  and  produce 
af  the  said  island  of  Grenada,  and  made  from 
off  the  plaintiff's  said  plantation  there,  subse- 
quent to  the  granting  and  regiatering  of  the 
SMd  letters  patent  of  the  SOtb  of  July,  1764, 
vere  exported  from  thence.      And  that  the 
nooiea  in  the  declaration  mentioned  to  be  had 
tad  received  hj  the  defendant  to  the  pUuotiff's 
me,  were  paid  to  and  reoeived  by  the  said 
William  Hall,  tP  the  said  isknd  of  Grenada, 
IS  aforesaid,  as  and  for  the  doty  of  four  and 
a  half  per  cent,  imposed  by  tbe  said  letters 
MdleaC  of  tbe  SOtb  of  July,  1764,  he,  the  said 
William  Hall,  being  then  and  there  the  coU 
leetor  of  tbe  said  duty,  for  tbe  use  of  his  ma- 
jesty.   And  that  the  said  William  Hall  bath 
net  paid  the  aame  over  to  tbe  use  of  his  ma^ 
jestv  ;  but,  on  notice  of  this  action  intended  to 
be  Drought,  bath,  by  and  with  the  consent  of 
his  majesty's  attorney  general,  kept  the  aame 
IB  hia  banda,  for  the  purpose  of  trving  tbe 
apestinn  arising  upon  the  facts ;  and  ior  which 
this  action  ia  brought. 

"  But  whether  upon  the  whole  matter  afore- 
asid,  found  by  tbe  said  jurors,  in  manner  afore- 
mid,  the  said  impost  or  custom  of  four  and 
eoe  half  per  cent,  in  specie;  for  and  upon  all 
dead  commodities  of  the  growth  or  produce 
of  the  said  ialand  of  Grenada  shipped  off  for 
the  aauie,  was  lawfully  imposed  or  not,  the  said 
jnron  are  altogetber  ignorant,  and  pray  the  ad- 
nee  of  the  Court  in  the  premisses.  * 

**  And  if,  upon  the  whole  matter  aforesaid, 
fbood  by  the  said  jurors,  in  manner  aforesaid, 
it  ahall  appear  to  the  Court  here  that  tbe  said 
impoot  or  cuatum  of  four  and  a  half  per  cent, 
in  specie  of  and  upon  all  dead  commodities  of 
the  growth  or  produce  of  the  said  inland  of 
Gienada  abipped  off  from  tbe  aame,  waa  not 
bwfally  imposed,  then  the  said  jurors,  upon 
their  oaths  say,  that  the  said  William  Hall  did 
undertake  and  promise,  in  manner  and  form 
aa  the  aaid  Alexander  Csmpbell,  bv  hia  said 
dcdaration,  bath  declared  against  him;  and 
iBkej  asaesa  the  damagea  of  tbe  said  Alexander 
CD  that  ooeaaioo,  besides  bis  costs  and  charges 
laid  out  by  him  about  bis  suit  in  this  behalf, 
la  5L  and  for  such  costs  and  charges  40#. 

"But if,  upon  tbe  whole  matter  found  by 
the  aaid  jurors,  it  appear  to  tbe  Court  here,- 
that  the  aaid  impost  or  custom  of  four  and  a 
half  per  cent,  in  specie  of  and  upon  all  dead . 
esmmoditiea  of  tbe  growth  or  produce  of  the 
and  ialand  of  Grenada,  shipped  off  From  the 
auea,  was  lawfully  imposed,  then  the  said 
jarsrs,  npon  their  oaths,  say,  that  the  said 
Wp&ua  Hall  did  not  promise  and  undertake 
b  maimer  and  form  as  in  his  plea  alladge^" 
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This  cavse  waa  first  aigued  for  tlwe  plaintiff 
by  Mr.  Alleynet  upon  the  abore  special  ?erdiot, 
in  Easter  term,  1774,  in  substance  nearly  to 
tbe  effect  following. 

Rlr«  Alleyne.-^fdy  lords,  if  tbe  wishes  of  go- 
vernment, or  professional  rank,  could  influeoce 
the  decisions  of  this  tribunal,  t  should' now, 
considering  tbe  cause,  and  the  dignity  of  those 
advocates  who  support  it  against  ine,  adopt 
the  example  of  the  Roman  oratorio  and  begia 
with  recomroentUng  my  client  to  the  gmca  and 
protectiou  of  hia  judges ;  but  experience  hav- 
ing taught  me  that  here  the  genuine  merits  of 
a  cause  are  the  judicial  guide,  I  gladly  follow 
the  practice  of  an  English  court,  where  the 
laws  are  beard  by  their  own  recommendation, 
and  rise  in  humble  confidence,  of  counsel  with 
the  plaintiff,  who,  through  me,  aolicita  your 
lordanips'  justice  in  his  behalf.    , 

Tbb  long  expected  and  truly  interesting 
cause  now  comes  before  the  Court  upon  a  8|ie- 
cial  verdict,  found  at  the  trial  of  the  general 
issue  before  your  lordship,  on  an  action  of 
<  indebitatus  assumpsit  ;*  nominally,  indeed^ 
brought  for  the  recovery  of  an  inconsiderable 
sum  of  money ;  but  substantially,  to  take  the 
opinion  of  your  lordships  upon  a  question  of  the 
first  magnitude.  The  verdict,  when  relieved 
from  tbe  embarrassment  of  form,  resolves  it- 
self into  the  following  case. 

The  conquest  of  the  island  of  Grenada,  in 
the  West  Indies,  was  one  among  the  many 
glorious  achievements  of  the  last  war.  It  waa 
surrendered  to  the  troops  of  bis  Britannic  ma* 
jesty,  under  general  Monckton,  on  the  7th  9f 
February,  17^9. 

The  articles  under  which  it  capitulated  ac- 
knowledge tbe  inhabitants  from  thenceforth  aa 
British  subjects ;  require  them  to  take  the  oath 
of  allegianae,  aa  a  reciprocal  duty  resulting 
from  their  adoption  as  such ;  secure,  to  them 
the  enjoyment  vf  their  religion;  assure  tben» 
of  protection,  in  the  same  manner  as  tbe  colo- 
nies receive  it ;  with  whom,  by  this  surrender, 
and  the  consequent  reception  into  the  privi- 
leges of  British  subj^ts,  they  are  placed  upoe. 
an  equal  foot  in  tbe  possession  of  the  common 
libertv ;  and  permit  them  to  dispose  of  theic 
own  lands,  provided  it  be  to  British  subjects. 

On  tbe  general  treaty  of  peace,  aigned  at 
Paris,  February  tbe  lOlh,  176S,  this  island  wae 
ceded  by  bis  Christiati  majesty,  in  full  right^ 
to  tbe  crown  of  England,  under  stipulatioof 
similar  to  tbose  on  which  the  province  of  Ca? 
nada  was  ceded ;  and  in  general  coofirmator^ 
of  the  articles  of  capitulation.  And  in  thia 
treaty  his  majj^ty  engages,  in  the  most  ample 
manner,  for  tbe  free  exerciae  of  the  Roman 
Catholic  religion ;  and  gives  his  Fiench  sub- 
jects liberty  to  sell  their  goods  and  retire. 

On  ,tbe  7th  of  October  following  his  majeaty, 
to  make  good,  in  the  fullest  manner,  those' en- 
gagemeots,  upon  the  faith  of  wfiicb  the  island 
had  surrendered,  and  to  perform  at  the  same 
time  the  conditions  of  the  treaty  of  peace,  and 
farther^  with  a  view  to  thq  bittar  peopling  and 
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gQldf«tin|r  of  hmuSA  itfitod,  ima  ^leaMd  to 
iMDe  his  rojal  proclaaiatiofi,  inYKing  his  BritiBh 
tfobiecfli  to  ieotoDixe  io  bis  new  acquired  domi* 
niiMM,  and,  as  an  eocooragvineot,  astnriiig 
them  aod  the  inbabitanta  in  general  already 
there,  of  the  htoeilt  of  the  Enffish  laws  and 
OOnstitQtioD :  and,  for  thai  purpose,  declares  to 
this  effect;  rtciidoe  that  it  will  Kveatly  con- 
tribote  to  tiie  itoeeojr  settliog  Of  bis  said  new 
tovftnments,  that  bis  loving  shUects  should 
be  infortned  of  his  paternal  care  for  the  secu- 
fhy  of  those  in  their  liberties  and  properties 
who  Were  or  should  become  inhabitants  there- 
of; and  forHier,  for  the  efiectnatfog  of  tiuch 
ihtent,  <«We  have  thought  fit  to  publish  fiind 
declare  by  this  our  procl^hiatfon,  that  we 
have,  in  our  letters  patent  under  Our  great 
seal  of  Great  Britain,  bv  which  the  said  go- 
vernments areoonstitnted,  ^Wcn  express  ^wer 
mud  direction  to  our  governors  of  our  said  co- 
lonies respectively,  tliat  so  soon  as  the  state 
and  drcumstances  of  the  said  colonies  will 
'  admit,  they  shall,  vrith  the  advice  and  con- 
0ent  of  the  members  of  our  council,  summon 
and  call  general  assemblies  wiihio  the  said 
governments  respectively,  in  such  manner 
and  form  as  in  those  colonies  and  provinces 
ita  America  which  are  under  our  immediate 
government.'* 

Having  thus  ditelared  his  resblutfon  to  ete- 
cote  the  engagement  in  their  favour  1^  this 
finlMep,  as  early  as  possible,  vf  calling  as- 
iemMies  as  in  the  colonies  and  provinces  in 
America,  under  his  particular  protection,  and 
his  ittdinstioli  and  desire  to  manifest  bis  pater- 
nal eare  of  his  subjects ;  be  proceeds  to  shew 
the  extent  and  justness  of  the  accomplishment 
cf  his  design,  by  a  full  and  particular  declara- 
tion of  the  nature,  powers  and  design  of  these 
amemblies  ilrhen  called,  by  adding :  **  and  we 
liave  also  given  power  to  the  said  governors, 
with  the  consent  of  our  said  councils  and  the 
representatives  of  the  people  so  to  be  sum- 
moned as  aforesaid,  to  make,  constitute  and 
appoint  laws,  statutes  and  ordinances,  for  llie 
public  peace,  welftre  and  good  government  of 
our  said  oolonies,  wtid  of  fte  people  and  inha- 
bitants thereof,  as  n«ar  as  mav  be  sgreeMe  to 
the  laws  of  Cnghmd."  Here  t^en  they  saw  the 
full  idea  of  their  bec»omlng  British  sVibjecls 
(which  they  became  at  the  surreinder)  by  this 
«l#ar  and  perfect  image  of  the  beauty,  order, 
and  freedom  of  the  Britiih  ooustltuiiob,  fm- 
patted  to  them,  and  dedarsd  to  beVbe  m'6del 
and  foundation  of  their  oihi.  ' 

But  as  ft  might  happen  tbslt'this  bto^Klt, 
thus  pled^  and  confirmed  to  th%to,  (Muld  not 
he  tmmedittcfy  commnnicatad  ih  its  fhlt  ex- 
tent ;  his  HMijesty  provides  thus ;  ^*  ht  the  mean 
time,  and  until  tuch  aasettblies  can  Ito  caOod, 
all  persons  inhabittng^  or  I'esortlng  to,  our  said 
colonies,  may  coofhw  in  our  royal  prot^on. 
for  the  enjoyOckent  of  the  benefit  of  tne  laws  or 
our  realm  of  En^nd.'*  So  that  the  enjoy-> 
ment  of  these  laws  wda  to  anticipate  even  the 
calling  of  the  aMen(kh1ios ;  ^hlch  Was  not  to  he 
a  eommeqioneat  of  llietr  fk^^edoui,  Mr  of  Uteir 


ev^ise  of  the  rights  of  British  snijects,  nor 
of  their  participation  in  tlie  British  constitu- 
tion ;  but  one  act,  most  important  and  iHos* 
trions  indeed,  of  that  freedom,  those  rights^ 
and  that  coustitiilion  aheady  in  their  pos« 
session. 

And  it  is  material  to  consider  whst  is  the  ffrsi 
step  which  the  governor  is  to  teke  upon  his  ar- 
rival in  the  island,  for  the  purpose  before  ex- 
pressed, of  giving  the  inhabitants  the  benefit  of 
the  laws  of  England.  It  foKows  immediately, 
"  We  have  given  power  under  our  great  seal  to 
oAr  governors  of  our  said  colonies  respectively » 
to  erect  and  constitute,  with  the  advice  of  our 
Skid  councils  respectively,  courts  of  judicature^ 
and  public  justice  within  our  said  colonies,  for 
the  hearing  and  determining  all  causes,  as  well 
crimmal  and  civil,  according  to  law  and  equity ; 
and  as  near  as  may  be  agreeable  to  the  laws  of 
England." 

Here  then  the  laws  of  liberty  and  of  Eng- 
land afe  enthrpned  in  the  island  as  soon  as  ever 
the  delegate  of  the  executive  powers  arriver 
there,  and  he  is  sent  to  give  them^  ei&el 
amongst  those  who  were  already  entitled  to 
them  as  British  subjects,  and  both  in  criminht  • 
and  civil  causes,  both  in  strict  law  and  liberal 
equity ;  in  the  whole,  and  in  the  great  mem- 
bers and  distinguishing  distributions,  both  in 
the  objects  and  the  manner  of  applying  them, 
the  laws  of  our  constitution,  the  laws  of  Eng- 
land ate  to  prevail,  and,  as  near  as  may  be  con* 
sistent  with  local  circumstances,  are  to  be  en- 
joyed as  the  general  privilege  of  British  sqIk 
jects,  there  as  here. 

Goiuformably  to  these  repeated  acte,  and  io 
prosecution  of  the  same  intention,  on  the  f6th 
of  March  1704,  a  second  proclamation  was  is- 
sued ;  liavin^  the  same  object,  the  establishment 
of  the  colomes,  and  declaring  the  same  views 
already  wisely  adopted,  and  firmly  engaged  aa 
to  the  means  of  attaining  and  perpetoathig  that 
establishment;  and  reciting  the  great  benefit 
which  Will  arise  to  the  commerce  of  the  king*- 
dOm,  and  to  his  majesty's  subjecta  in  general^ 
from  a  Speedy  settlement  of  the  new  acquired 
iilanda,  of  which  this  of  Grenada  is  named  fbm 
first.  'It  fi^ves  direotions  for  the  survey  of  tbo 
UMs, thedistrtbution into districte and  parishes, 
ahalogbUs  to  the  English  divisions,  the  coltor« 
of  the  various  produce  of  the  country ,  the  ap-> 
portionUient  of  tlie  ground  iiito  due  lots  for  that 
purpose;  and  in  general  recognises  the  inhahi- 
ta'nte  as  his  majesty ^s  loving  subjecto,  hud  pro* 
vides  such  means  as  were  judged  expedient  for 
their  nCOessary  support  and  defence,  their  in* 
t«mal  order,  plenty  and  happiness,  previous  to 
the  completion  of  these  by  the  enjovment  of  Aw 
laws  of  England,  which,  as  they  bad  in  rigbt^ 
they  were  to  have  speedily  in  possession. 

in  fhi^her  prosecution  of  this  design  on  tllo 
9th  of  April  1764,  his  msjesty  was  plesaed  to 
grant  hb  royal  lettera  patent  to  general  MttI* 
vine,  oonstituling  him  captain-general  and  go- 
vernor of  the  new  islands,  Grenada,  the  6rekia« 
dinfs,'I>ominica,  St.  Tin6ent,  and  Tobago. 

This  patent  is  set  forth  verbatim  ia  there* 


mi 


CteyM^if.  HfH 


A.n.lTPk  [Ml 

Hkiil  Mm^ld  bere  nnibdfld  If r.  Al- 
tejP(^»  (hal  oe  b«4  omitted  IhM  part  of  the  ver- 
diot  whicKi  Qnds  that  t^e  tnoney.  is  retaioed  in 
tbe  hiu^4>  of  tbe  defendaot,  bjr  cooient  of  the 
Attorney-Qeneral,  in  order  to  try  ib^  rigbt.  I 
odIj  mea^oo  ibis*  becaute  otberwiseyoa  could 
Qot  bave  bad  yovr  actioo  agaiiist  a  cnrtom 
officer  10  this  form.] 

And  my  professianal  duty  ooir  leads  me  to 
CKmtend,  tbal  ft  was  not  competent  to  tbe  crowp 
OQ  tue  SOtb  of  Jul^  1764,  tne  di|y  on  which 
tbe  patent  fur  raisings  this  impost  is  dated,  to 
iiniKMe  a  perqpapent  ta^,  as  this,  on  tb^  bland 
of  Grenada — of  cour^  that  the  present  sum  in 
question  wm  improperly  exacted ;  tbe  money 
erroneppsly  paidf  or  at  least  without  any  Imt 
obligation  to  pay  it ;  and  the  plaintiff  tberelora 
entiUed'to  your  lordship's  judgment. 

As  tbi^  claiaa  is  found^  upon  a  suppositiofi 

of  royfil  prefog^tive*  which  ought  to  be  treated 

with  daferencf  and  respecli  it  will  be  perhaps 

oonvenieqt  (before  1  make  ^p  essay  which  the 

GreosAi,  und  'instantly  took  npppTbimseJf  th^  importance  pf  the  point  renders  an  anxious  one 

ndqiinistilUiop  of  tbe  go?eropient ;  and  iq  obe-    to  me  €»f  discharging  that  duty)  to  define  wb^t 

1*  t.  .    •  1.      prerogative  is,  that  I  mi|y  be  understood  not  tp 

mfike  any  exceptions  to  it  in  general ;  i|or  to 
amio  agaio|it  a  high  i^nd  bene^cial  privileg* 
ofHthe  crQ^p,  fpd  a^  I  i^pprebend  beneficial  tP 
tbe  people  m  wbiit  t  conceive  to  be  its  true  and 
proper  sense.    Tbe  term  is  too  often  received 


cM-  f n  iqWimfl  k  mintfft  finr  tbe  food 
fovecwBcnt  9f  tbe  eedea  iaianam  m ^  direq- 
tMBS  ts  lake  an^  admiQisten^  tb«  QW^  of  ^Hegi- 
aaos  and  aonrfmacy;  gim  anthority  to  w 
fsremor,  and  raqnires  andf  oominaqda  \Am  to 
HPimon  ma  assembly,  descriJb9  tbe  mftnper  Qf 
dftAm  by  tbe  freeholders,  «pd  thns  calM 
lhevareto«(asrepresei^Tqi;  |od  blether 
wjb  the  mcmor  and  oopncil  iq  be  tbo  legul- 
Ip^re  of  tbe  oooDtnf,  and  to  make  laws  ^  p^ar 
as  pomUe  to  tbe  laws  of  Epgl^()»  with  the 
ppqd  provision  that  they  sbp  op  void  if  not 
a|hiiedii>y  bis  majesty  witbip  ^Umite^  time; 
W  ber^y  is  finally  established  w  Grep«da  a 
csnrtitufton^  in  principle  and  form,  ip  the  de- 
«gn  of  the  whole,  |n  the  disjiosition  of  tbe 
farli,  in  their  respective  functions  ^a4  joint 
neratiQiis,  an  ^xact  epitome  of  |he  Britis|i 
iinB  of  govempoept:  yet  p  opMtitvtioo  not 
ipf  en  by  |bf9  BP^^  ^^  only  to  |^  pn%  in  fu)! 


With  Ihcae  powers  bis  eaftftiUnf^  prriyed  in 


dfppce  to  bif  commission  called  pn  asspmbly 
and  opened  ^p  scene  of  legislption  ip  the 
yepr  1766. 

Qp  tbp  ^tb  of  July  17(14,  poPferior  in  poipt 
pT  dale  to  these  proclamations  and  this  patent, 
iif  ipjyeat]^  by  bi^  l^tte^s  patent  under  tbo  great 

S,  reciting  an  iippost  of  four  pounds  and  a 
'in  ppecip  for  t:fery  bupored  yr eight  of  the 
flMPmedities  of  tbe  growtb  pf  the  islpnd  of  Bar- 
Wdoes,  and  of  tbe  Leewprd  Carribbse  islpnd^, 
ppni  and  payable  to  bis  roaj^tv  apd  bisspcppd- 
.porp  ;  reciliog  the  cession  pf  tbe  island  of  Gf  p- 
nada,  and  that  1^  is  resfppabte  apd  expediept 
Ihpithe  like  duties  iJipold  take  plppe  f^erfi  as 
in  tjMB  other  sugpr  isUindf ,  tbere&re  ip  Uep  of 
an  eoatoips  and  duti^  before  Mid  by  the  inha- 
bitants of  the  said  island  to  the  rrepcp,  op  goods 
exported  end  imported,  tfnpos^  the  tibowe  ^uty 
sf  Ibar  pud  A  half  per  P^nt.  and  re^^ires  tbe 
fovernor  and  officers  of  tbP  cnatovpp  tp  rai^, 
cplJect,  and  receive  it  to  bifi  m|i\iestv's  pse. ' 

Tbe|»  letters  patept  were  dijy  registered 
Mid  publicly  announced  by  bis  e;v;|celleiicy  the 
goviipnior  ip  Jpp.  }705.  A  cpstom-bpuse  was 
creeled,  officers  appointed  to  ;si;t  i|s  collectors 
of  tbp  Gostooop,  amongst  wbPVP  tl^P  defendpnt 
wpegi^s. 

ThmiHC  Ap>P  trpipmetioos  several  qf  his  ma- 
)psty>  solsiects,  indpced  by  Uie  royal  proipises 
pa  fre^pently  made,  resorted  tp  Gn^pada  and 
beenpae  pnrchasers  of  |pnds  therein.  Af^pngst 
the  first  of  whom  was  Alaxander  Campbell, 
pp|.  the  prepent  phintiff;  yvbose  plantations 
ViQDeedeo,  pnd  be  w^  about  to  spip  on  bis 
WQfun  from  the  islanff  of  Grepadp  to  |be  Lon- 
don market,  when  be  fpp  ioterruptefl  by  tbe 
dfifepdgpt  demppding  this  payment  «u'  tbe  im- 
post alreadj  stated :  the  jpry  find  be  paid  it, 
ppd  that  thes^pie  is  tbe  money  op  which  the 
.pction  is  brppffht :  the  verdict  concludes  in  the 
proper  tom,  and  leaves  to  tbe  Coprt  whe- 
ther op  tbe:prboippf  Ibp  fim  tfe^P  iWO«t  be 


with  ipdignapt  jealousy  by  an  Engljsb  audi- 
ence frpp»  mistaken  notions  of  i(,  which  were 
formerly  entertained,  apd  which  ^aye  excited 
prejudices  survivipg,  |i8  is  common,  thepar* 
licplar  capses  which  gave  t|iem  rise.  To  anti* 
dpptP  any  such  misapprehensions,  1  beg  leave 
to  offer  this  definition  of  prerogative,  in  which, 
I  trust,  I  shall  have  your  lonlship's  support : 
Prerogative  is  that  portion  of  political  power, 
which  tbe  conp,titution  b**  iptrosted  with  the 
crown  for  its  own  pnd  the  public  honour  and 
security.* 

There  prp  a  few  lactf  ip  this  case  which  ava 
iptroductory  to  the  direct  point  ip  argument, 
pnd  those  therp^re  wiU  merit  p  particular 
notice  apd  copipiept. 

First,  the  effect  of  the  prpefaunaMon  of  the 
7th  of  October  1769.  Tbe  sobsUnce  of  it  is, 
a  recital  of  the  benefit  npturady  resulting  to 
tbe  Britiib  empire  from  a  system  of  coloniza- 
tion in  Qrepada ;  and  in  order  to  invite  the  na- 
tural subjects  of  that  country,  on  whom  na- 
turally would  be  the  first  dependance,  and  by 
whom  there  was  the  fairest  pirospect  of  answer- 
ing this  desirable  end;.— to  invite  them  to 
settle  there,  it  repeatedly  assures  them  that  a 
constitution  as  soon  as  possible  shall  be  formed 
in  exact  conformity  and  representation  of  the 
English  government;  whereby  all  powers  of 
state  Pboold  be  duly  distributed,  and  lodged  in 
bands  competent  to  execute  it  to  the  freedom 
of  the  subject  and  the  security  of  tbe  infant 

*  Prflerogatira  est  jus  regis  bonum  et  anti- 
qupm,  in  gecus  et  tutamen  regni,  secundum 
^opas  et  antiquas  pqpuli  libertates,  et  juris  An- 
glicQpi  Ipges  et  cppiiaetudmep. 
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colony,  by  a  foil  participation  of  onr  wiw  and 
admirable  constitution.  Then  follows  the  pro- 
clamation of  the  26th  of  March  1764,  patting 
the  country  in  order,  and  preparing  the  face  m 
it  tn  rejoice  as  it  Were  in  the  laws  It  was  to  re- 
ceive: then  follows  the  patent  to  governor  Mel- 
Tille,  with  an  immediate  e^tecotion  of  these  en- 
gagements, in  part,  by  directing  him  to  con- 
stitute courts  or  judicature,  for  toe  administra- 
tion of  the  whole  internal  policy  of  the  country, 
as  near  as  possible  to  the  laws  of  England ; 
and  to  call  assemblies  as  soon  afUr  as  was  pos- 
sible, in'the  very  effigiea  of  the  English  consti- 
tution, with  the  same  powers,  and  to  the  same 
ends  of  paUic  freedom,  order  and  happiness, 
and  of  maintaining  a  similitude  between  the 
parent  sute  and  the  colony. 

How  wise,  how  politic  the  measare !  for  the 
erown  at  that  time  conqueror  of  Grenada,  the 
old  inhall^itants  subjected  to  the  laws  of  con- 
quest, it  might  naturally  b^  presumed  that 
British  subjects  would  be  jealous  of  such  a 
power,  and  disinclined  to  settle  where,  under 
the  circumstances,  not  only  a  change  of  place, 
hut  a  change  of  political  relation  might  ensue. 
To  remove  these  suspicions,  if  any  yet  re- 
mained— ^for  his  majesty,  both  by  the  terms 
tinder  which  his  general  had  received  the  sur- 
render, and  by  the  stipulations  of  the  treaty  of 
peace,  had  given  assurances  of  better  things  to 
the  old  inhabitants  themselves,  with  whom  he 
liad  been  at  war ;  and  had  wisely,  and  as  be- 
came the  honour  of  a  king  of  Great  Britain, 
disclaimed  to  govern  in  the  spirit  of  conqoest 
when  he  hadiKeathed  the  sword. — But  to  give 
the  fullest  satisfaction  to  the  inhabitants  in  ge- 
neral, and  to  those  particularly  of  his  own  sub- 
jects who  should  be  inclined  to  settle,  the  pro- 
clamation declares  that  all  the  inbabiUnts  there, 
or  who  should  in  future  resort  thither,  should 
have  the  full' enjoyment  of  the  laws  of  Eng- 
land. ^  This  construction  arises  from  the  true 
meaning  of  the  words,  if  any  words  of  our 
language  admit  a  definite  sense;  it- appears 
forwarded  and  enforced  by  the  subsequent  acts 
j  nst  now  stated .  A nd  the  necessary  effect  of  this 
irreat  and  solemn  instrument  is  a  waiver  of  the 
rights  of  conquest,  whatever  they  were  before. 
By  the  proclamation  of  1763,  In  the  most  ex- 
plicit terms  a  recognition  is  made,  of  the  prac- 
ticability of  governing  this  ishnd  of  Grenada 
by  the  laws  of  England,  and  a  receiving  of  this 
sometime  conquest  as  an  English  colony ;  and, 
until  I  hear  the  contrary,  a  short  argument 
shall  evince  it. 

A  constitution  is  promised  ;  but  that  might 
be  a  work  of  time  to  complete  and  execute  in 
actual  operation.  In  the  mean  time  however, 
courts  of  judicature  are  erected;  they  shall 
administer  justice,  and  the  measure  of  this  ju- 
dicial conduct  shall  be  the  laws  of  England. 
Can  this  be  compatible  with  any  principle  of 
conquest  ?  Can  the  benefit  of  the  laws  of  Eng- 
land be  enjoyed*,  without  laying  aside  the  go- 
vernment of  a  conqueror !  Oertainly  not.  The 
strong  hand  of  power  eiiforees  the  laws  of 
arms ;  the  peacenil  voice  of  law,  secures  the 
enjoy  meot  of  the  rights  of  British  aubjeots. 


The  same  observations  will  shew  that  the 
crown  held  it  neither  impracticable  nor  dan- 
gerous to  introduce  the  laws  of  England,  and 
establish  freedom  in  this  conquered  country. 

From  the  whole  I  argue,  that  the  inhabitant* 
of  Grenada  were  considered  as  a  ooffony  an- 
nexed to  the  crown  of  England,  and  not  to  bto 
governed  by  the  laws  of  conquest ;  bui  on  a 
plan  similar  to  that  which  issues  from  the  com- 
mon centre,  and  pervades  the  whole  system  of 
our  American  settlements. 

If  this  be  granted,  and  I  see  not  bow  it  can 
be  questioned,  consistently  with  facts,  f  then 
conclude  by  direct  and  necessary  inferences 
from  premisses  which  I  think  clear  and  uncon- 
trovertible, that  every  constitutional  right  of 
the  British  subject  necessarily  belonged  to 
them;  they  were  entitled  to  call  upon  tho 
crown  to  secure  those  rights,  and  were  compe- 
tent by  every  legal  means  to  defend  tliooo 
rights. 

Of  course  the  crown  could  assume  no  legis- 
lative power  over  them  ;  could  impose  no  per* 
manenttax;  for  taxation  at  least  requires  ui 
act  of  legislation.  These  observations,  whicfa 
would  alF result,  and  I  should  think  irresistibly^ 
from  the  single  proclamation  of  the  7th  of  Oio- 
tober  1763,  receive  additional  force  from  ihm 
second  proclamation,  and  from  the  patent  to 
Mr.  Melville,  which  shew  the  same  opinion  in 
the  royal  mind,  the  same  purpose,  the  same 
idea,  and  repeat  the  same  assurances  to  the 
subject ;  and,  if  it  were  possible  to  make  them 
clearer  or  more  certain,  they  would  have  that 
effect:  however,  at  least  they  cannot  weaken 
what  was  clear  and  certain  before ;  they  woaM 
strengthen  it,  if  it  had  need  of  strength. 

From  them  we  get  to  the  exact  point  of  the 
argument,  **  Whetberthe  crown,  on  the  SOth 
of  July  1764,  possessed  a  legislative  authority 
over  the  island  of  Grenada  ?** 

The  technical  learning  of  Westminster- lisU 
can  give  but  little  assistance  in  the  Investigm- 
tion  of  this  question.  The  great  principles  of 
the  law  of  empire  must  determine  it  $  to  wbieli 
the  political  history  of  England  affords  particu- 
lar illustrations. 

This  course  I  shall  pursue,  and,  as  I  proceed, 
shall  glean  up  the  learning  to  be  found  in  tbe 
boolcs;  from  which  progress,  I  trust,  I  shall 
safely  draw  that  conclusion,  which  forma  the 
ground  whereon  my  client  now  stands  hoping 
success,  and  I  trust,  not  hoping  it  in  vain  ; 
since  I  hope  to  prove  he  has  on  his  behalf  the 
most  powerful  advocate,  and  most  prevailing 
in  this  ceurt,  justice  and  right 

The  principles  of  the  law  of  empire  am 
founded  in  the  social  nature  of  man. — As  na- 
tural law  is  derived  from  natural  connections  i 
so  political  law  is  derived  from  social  connec- 
tions. That  considers  him  as  a  creature  aa  hn 
came  from  his  mothei'a  hand ;  this  as  a  mem- 
ber of  society  paying  obedience  to  the  laws  of 
bis  community,  and  redproeally  deriving  pn»* 
tection  from  them. 

From  hence  arises  one  incontestable  princi- 

C'e — so  long  as  he  pays  due  obedience  to  the 
If,  aoleng  he  if  entitle  to  its  security;  pro- 
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vided  be'cMiliDiie  in  a  pkee  where  the  exercise 
ef  that  law  is  practicable  ;  if  he  quit  his  native 
toil  sod  naort  to  a  loreigo  state,  the  iDnnicipal 
esastitatiooa  of  hb  country  being  not  the  mea- 
iore  of  bia  cirtl  condact  there,  protection  for 
a  while  'm  suspended,  it  intermits  until  his 


If  he  retort  to  a  country  liewly  acquired  by 
irms,  though  by  his  own  state  ;  there,  if  the 
Dceessity  of'  the  state  requires  that  such  coun- 
liy  be  governed  by  aiore  ri^^opus  means,  he 
nosi  submit  to  tliem ;  but  if  he  resort  to  a 
■ewly  diaoovered  country  or  colony  ;  and  settle 
there  ooder  tlie  auspices  of  the  mother  state, 
tbemthe  laws  of  his  original  country  still  afford 
tbeir  protection,  as  far  as  may  be  agreeable  to 
the  local  circumstances  of  that  country  to  which 
he  has  arrived  ;  and  still  are  the  measure  of 
his  dvil  conduct:  the  executive  magistrate 
shall  ffraone  a  constitution  for  him  to  secure  his 
birth-right,  with  every  appendage  of  his  ancient 
govcra^ent. 

This  necessarily  follows  from  the  principle  1 
first  proposed;^  and  it  ia  hardly  necessary  to 
resort  to  an  authority  where  reason  is  so  clear : 
yet,  I  am  happy  to  refer  to  the  illustrious 
aaeia  of  Vattell,  and  food  of  this  occasion  of 
mcoliooiog  it  with  deserved  veneration,  and  I 
hope  to  be  excused,  if  I  indulge  the  pleasure  of 
ooedng  him,  with  some  vanity  perhaps,  when 
J  find  my  notiona  graced  by  bis  authority.  In 
Q.  10,  sec.  B.  1.  Yonr  lordship  will  find  him 
expressing  hioMelf  in  these  words,  *<  When  a 
aatioB  takes  possession  of  a  distant  country 
and  settles  a  colony  there,  that  country, 
though  separated  from  the  principal  establiab- 
BMOt  or  mother  country,  naturally  becomes 
a  part  of  the  state,  equally  with  its  ancient 
poastsaions.  Whenever  therefore  the  politi- 
cal laws,  or  treaties,  make*  no  distinction 
between  them,  every  thing  said  of  the  ter- 
ritory of  a  nation  ought  also  to  extend  to  its 


If  therefore  the  political  laws  are  co-exten- 
sive with  the  territory  of  the  state,  however  dia- 
joined  in  space,  as  this  excellent  author  decides 
they  are,  then  every  constitutional  right  of  the 
sabiecta  of  that  state  is  co* extensive  with  its 
territory  ;  the  fundamental  laws  of  the  state 
are  equally  so,  and  personal  liberty  and  private 
praperty  alike  universally  protected. 

This  necessarily  follows  from  his  general 
paaitioa;  but,  though  I  illustrate  my  argu- 
ment by  this  quotation,  1  do  not  shelter  myself 
under  any  foreign  authority ;  nor  merely  under 
authority  of  whatever  growth  :  I  appeal  to  the 
light  of  reason,  that  a  change  Of  place  can 
never  merely  as  such  operate  a  foH'eitore  of 
original  social  rights.  True,  as  I  have  before 
said,  it  mav  sometimes  suspend  the  enjoyment 
of  these  rights  underf  peculiar  circumstances  of 
policy  ;  or  make  some  of  the  laws  of  the  parent 
state  inapplicable  from  difference  of  situation : 
hot  the  mere  act  of  colonization  never  can  sus- 
pend, whilst  the  operation  of  the  law  continnes 
practicMey  far  lest  can  it  aonihilato  these 
righto. 


Let  us  now,  to  close  this  part  of  the  argu- 
ment, hear  the  legal  authorities  of  our  own 
country.  We  shall  find' the  general  learning 
of  Westminster- hall  coincide  with  this  theory. 

In  Blankard  and  Galdy.  2Salk>411,  lord 
Holt,  chief  justice  (says  the  reporter,)  and  the 
whole  court  with  him,  held  thus  : 

1st,  In  case  of  an  uninhabited  country 
newly  found  out  by  English  subjects  ;  all  laws 
in  force  in  England  are  in  force  there. 

Sd,  Jamaica  being  conquered,  and  not 
pleaded  to  be  parcel  of  the  kingdom  of  Eog-^ 
land ;  the  laws  of  England  did  not  take  place 
there,  until  declared  so  by  the  conqueror  or  hit 
successors. 

The  first  point  expressly  maintains  the  propo- 
sition of  Vattell,  and  his  majesty  has  put  Gre- 
nada in  express  terms  upon  the  same  footing 
with  *'  the  other  colonies  ;'*  therefore  all  the 
laws  of  England  (so  far  as  is  agreeable  to  that 
island)  are  in  force  there. 

fiut  further  as  a  conquered  country,  the 
conqueror  has  declared  that  the  inhabitanta 
of  Grenada  shall  enjoy  the  laws  and  constitu- 
tioQ  of  England,  which  brings  it  within  the 
second  point. 

Agreeable  to  this  is  what  is  reported  by  the 
master  of  the  rolls  in  3  P.  W.  75,  of  a  determi- 
nation before  the  king  in  council,  upon  an  ap- 
peal from  the  foreign  plantations,  that  if  there 
ne  a  new  and  uninhabited  country  found  out  by 
English  subjects^  as  the  law  is  the  birlh-right 
of  every  subject,  so  wherever  they  go  they 
carry  their  laws  with  them ;  and  therefore 
such  new  formed  country  is  to  be  governed  by 
the  laws  of  England,  then  in  being  when  they, 
first  settled. 

As  to  the  second  point,  it  j^oes  to  be  sure  on 
too  large  a  ground,  in  supposing  conquest  gives 
a  property  to  the  conqueror  in  the  people  con- 
quered. 

This  principle  is  taken  up  by  Mr.  Justice 
Blackstone  in  nis  Commentaries,  who  allows  the 
doctrine,  and  the  exceptions  to  it  which  ha 
makes  in  general  are  such  as  result  from  the 
inconveniences  which  wuuldfall  on  the  colony, 
from  a  general  adoption  of  the  laws  of  the 
parent  state. 

Every  day's  experience  before  the  council 
warrants  this  principle :  the  lawn  of  desceift 
and  of  all  real  property  are  current  in  Ireland, 
and  in  overy  plantation ;  in  every  part  of  the 
empire.  By  what  law?  By  none  positive 
there ;  but  as  a  necessary  consequence  of  the 
country  being  a  part  of  the  British  empire. 

If  tnis  be  so,  what  was  the  situation  of  Mr. 
Campbell  and  his  countrymen  at  and  prior  to 
the  30th  of  July  1764  ?  Tbey  were  British 
subjects :  they  were  settled  in  a  new  acquisi- 
tion :  the  laws  of  England  were  practicable 
amongst  them :  no  peculiar  circumstances  of 
policy  required  the  suspension  of  them.  Hit 
majesty,  the  supreme  executire  magistrate  of 
the  state,  competent  to  decide  on  the  propriety 
of  introduchig  the  laws  of  England  into  Gre- 
nada, has  dedared  such  propriety  ;  has  intrc^ 
dttcadlhem.  Then,  by  netestary  oonteqoonce^ 
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.  tbfty  were  enliUed  to  them ;  tbev  wanted  no 
other  act  to  fi^i? e  it  to  tbem  ;  aa4  Mr.  Mel? ille 
was  onlj  to  basten  in  tbe  perforoiance  of  ibia 
duty,  to  put  their  conatitatioa  in  adji  and  se- 
cure their  rights. 

By  what  mode  of  reasonin^^  then  am  I  to 
learn  that  bis  majeaty  had  at  this  time  a  leffis- 
latife  anthority  over  tbe  island  of  Grenada? 
To  make  temriorary  regulations  on  a  sudden 
until  all  waa  nnished,  was  tbe  extent  of  his 
prerogative ;  to  impose  a  permanent  tax  was, 
as  I  sohmii,  illegal. 

This  argument,  founded  on  tbe  evidence  of 
facts,  anticipate!,  I  think,  every  objection  thai 
'the  patent  to  Mr.  Melville  was  executory.  It 
is  against  tbe  words,  against  the  spirit,  against 
tbe  great  end  of  tbe  proclamations  to  suppose 
it  was.  The  Court  will  not  give  such  a  nar- 
row  and  forced  construction  to  a  public  grant,* 
founded  on  tbe  most  liberal  and  wisest  princi- 

Sles  of  policy,  and  upon  which  numbers  of 
British  subjecu  have  oxed  their  settlement^  in 
eonfidence  of  all  the  rights  of  freedom  in  a 
country  so  remote ;  a  construction  ill  adapted 
to  its  termd,  to  its  plain  scope,  and  to  tbe  noa- 
nifest  reason  of  tbe  thing,  If  it  had  been  a  grant 
not  to  a  nation  at  large,  not  to  British  aubjects, 
to  Englishmen,  invited  to  settle  for  tbe  eocrease 
of  commerce,  but  to  a  tingle  private  individual 
under  any  circumstances.  Will  tbe  Court  in- 
tend that  it  was  tbe  design  of  tbe  crown  that 
British  subjects,  English  men,  should  be  called 
to  cross  tbe  Atlantic  by  tbe  roval  voice  itself 
under  such  assurances,  and  when  they  arrive 
lind  their  hopes  dependant  on  i  future  discre- 
tioap>*y  possible  grant  r  It  is  sufficient  for  me 
to  say,  by  tbe  patent,  and  by  the  proclamation 
of  the  26tb  of  October,  nay,  bv  tbe  very  terms 
of  surrender  and  the  general  treaty  of  peace, 
the  inhabitants  are  recognized  as  British  sub- 
'jects :  the  laws  of  England  are  recognized  as 
IMraoticable  and  benefidaj  to  the  island,  those 
who  were  there  and  those  who  should  afterwards 
resort  there  are  promised  the  enjoyment  of 
tbem.  From  that  admission,  this  mutual  con- 
tract,  and  these  acts  of  the  crown,  1  draw  my 
Mument,  and  thence  derive  tbe  rights  of  tbe 
colony  to  tbe  full  b^efit  of  tbe  English  Jaws 
Md  constitution. 

And  now,  my  lords,  from  tbe  consideration 
of  the  ease  in  the  general  view  of  political 
theory,' and  from  such  authority  as  eminent 
writers  and  tbe  decisions  of  oor  courts  of  law 
furnish  more  directly  to  the  point,  I  proceed  to 
the  review  of  tbe  history  of  this  country ;  and 
I  trust,  that  the  acooont  I  shall  ffive  your  lord- 
•bip  of  our  several  acquisitaona  by  conqueat  or 
colonization  (in  wbieb  latter  conquest  with  us, 
M  with  antient  Rome,  hath  always  terminated) 
will  abondantly  prove  the  antiquity  and  ^^u 
Ibmity  of  my  geneial  argumefU. 


i^i"*»" 


*  It  seems  that  in  nublic  grants,  the  rule  of 
the  civil  Uw  holds,  wnicb  saj^a— **  Beneficium 
imperatoris  qo^n  plrmssimfe  interprstari  dehe- 
mus,"  thoogb  oor  lav  adopts  the  caatraij  in 
prifate  g¥ai2a. 


I  have  spared  no  pains  to  ioCorm  m  jacif  of 
the  history  of  these  transactions ;  and,  after  m 
diligent  research  through  the  writings  of  Dr. 
Leland  in  bb  history  of  Ireland ;  of  sir  Jelia 
Davies  in  bis  disooverieaf  and  the  case  of  Ta^ 
nistr;^  in  bis  reports;  of  Dr.  Harria  in  bk  Hi* 
hemia ;  and  of  Mr.  Molyneux  in  his  conteal 
with  Mr.  Caray ;  and  lastly  of  the  noble  bis* 
toriao  of  the  age  of  H.  3;  1  trust  I  am  war- 
rsntsd  in  tbe  principal  facta  and  concluaiona  I 
have  to  offer  concerning  the  history  of  tlie  ao* 
quisiiion  of  Ireland. 

I  shall  not  refer  to  the  books  by  pagea»  «x« 
cept  that  in  air  John  Davies*s  reports,  I  wonM 
wish  particularly  to  submit  to  your  lordil^p*« 
notice  the  srth  page  B. 

Ireland,  when  Henry  S  firal  aaoanded  tte 
throne  of  this  kingdom,  (11.54)  was  divided  inip 
many  small  states,  and  was  snUect  to  all  tboa* 
evils  and  oonvuUions  which  uiatraot  savaget 
unpolicied,  and  divided,  countriea, 

Dermot  kiuff  of  Leinster,  being  drji an  froma 
tbe  throne  by  bis  rebaUioos  sol^Mta,  solicited 
the  assistance  of  H.  S,  who*  covering  his  am- 
bition under  the  supposed  sanctioit  of  the  pap^l 
autboritv,*  and  taking  tbe  conqueat  of  Ireland 
to  be  a  desirable  object,  readily  permitted  cer- 
tain of  his  subjects,  with  earl  Strongfaow  aC 
their  bead,  to  land  in  Ireland,  and  to  engage  iii 
tbe  enter{»rize  on  behalf  of  Dermot 

Tbe  stipulations,  were^in  case  of  viotorj 
Dermot  was  to  be  restored ;  and  in  retnm  a 
grant  pf  lands  waa  to  be  made  to  the  English 
subjects. 

Tbe  event  was  prosperous ;  the  terms  on  tb^ 
part  of  Dermot  were  fulfilled. 

King  Henry  went  over,  and  extending  tkm 
conquest  beoame  possessed  of  a  great  part  of 
tbe  south-east  of  Ireland. 

The  natives  whom  .be  subdued  be  ruled 
with  the  rod  of  empire,  communicating,  as  he 
thought  fit,  certain  privileges,  and  withholding^ 
others ;  and  making,  as  he  judged  necessary^ 
certain  regulations:  but  those  of  his  subyfcts 
whom  he  found  settled  tbere»  be  recognised  asi 
such;  of  these  he  demanda  the  performanoa  of 
tbe  feodal  services ;  and,  as  a  necessarv  conse- 
quence of  their  being  subject  to  the  oUigationa 
of  those  biws  of  England  which  were  in  foroi 
at  their  becoming  a  colony,  tbe  laws  of  £o|f- 
land  diffused  their  protection  over  tbe  cdoniata : 
and  be  proceeds  to  secure  the  benefits  of  ttioas 
laws  by  perfecting  tlidr  CQnstitutioa«  and  form* 
ing  their  gorernment  with  every  appendage  of 
English  policy.  We  aee  him  dividimr  thy* 
country  into  count ica,  eatahliahing  abcrilb, 
erecting  courts  of  judicature^  corporations  and 
general  assemblies. 

This  account  surely  furnishes  an  antient 

*  From  Pope  Adrian  tbe  4th,  wboaa  aaoHU 
befibre  his  accession  to  the  see  waa  Nicholas 
Breaksprar,  and  be  himself  was  an  Engiish- 
man.  Tbe^  letter  authorizing  H .  S  to  conquer 
Ireland*  and  bring  it  to  the  obedience  of  St. 
Peter,  is  a  very  curious  one ;  it  is  dated  11^ 
and  nwy  be  i^een  in  lord  Lyttelton*shislary. 
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nd  SMrMs  iortaoce  to  tny  geoeral  arga- 
iDeiic* 

••  The  lAir8  of  Boglaod  are  commtinioated  at 
pleuure  to  the  Oooquered  nativea ;  but  feralt 
10  tfte  Eoffiiab  colonists  as  a  necessary  conse- 
^oeot:"  tbifl  point  ts  moat  elaborately  discussed 
kf  Dr.  Leiand,  decided  by  sir  John  Davies  in 
|iage  S7 ;  and  adopted  in  tbe  manner  I  state  it 
hj  ford  fiale,  wbo  remarks  tbat  tbe  colonies  of 
the  Ramans,  planted  in  conqaered  countries, 
sbservcd  tbe  Roman  law;  and  takes  it  as  of 
oeorse,  not  assigning  any  reason  f9r  it  or  ex- 
pfaaoiog  tbe  manner ;  the  reason  lieiug  indeed 
the  necessary  nature  of  the  thing.  But  he 
grfss  large  explanations  how  contiuered  coun- 
HIPS  may  have  their  laws  changed. 

1  own  the  great  authority  of  lord  Hale  does 
lat  seem  to  agree  with  me  on  the  ^hole  in  this 
weoait  of  the  establishment  of  the  English 
liw  in  Ireland,  in  the  book  just  quoted :  and  I 
fin  aware  too  that  this  account  is  materially 
dilerMtfinom  i^hat  lord  Coke  lays  down  in  bis 
Isl  lastitotes  141,  b.  and  in  Calvin's  case  7 
Bep,  as  if  tbey  were  established  by  king  John, 
and  bis  ton  Henry  3,  and,  farther,  were  not 
ibe  eflSBCt'of  colonizition. 

Una  striking  difierenoe  engaged  me  to  trace 
tbe  sabyect  minutely;  and  as  the  learned 
viiten  whom  I  hare  tblKiwed,  bad  access  to 
tbe  ardiivea  of  the  city  of  Dublin,  and  spent 
omkIi  tlqw  in  e?ery  means  of  infonnatk>n,  I 
choaeto  kffjkm  them,  as  my  leaders,  in  a  point 
sf  hislory  which  tbey  had  made  tbe  subject  of 
Ibttr  patlicAr  8ttemMm>  rather  than  the  great 
.sndeoflheUiW. 

TIm  aubfeeqcMDt  history  is  as  folfifiira— and 
aJB,  by  atsting,  tb^w  bow  lord  Coke  fell  into 
lis  ouMate ;  fbr  such  with  deference  I  must 
cdlit;  and  such  the  faids,  I  think,  prove  it  to 


The  bws  of  H.  S,  being  too  much  neglected 
tbe  iaAercoorsB  Wtween  the  English  co» 
eiid'fbe  nsitiTa  Irish,  the  latter  obstinately 
of  that  lead  eustooa.  as  It  b  called, 
law,  ef  which  there  ia  much  said 
of  Tuitalry  already  cited :  and  this 
J  gnrand  m  tbe  English  eatabltsh* 
,  it  waa  foQttd  necessary  in  the  reign  of 
liag  Johft  to  tame  a  prodamalion,  oommandiag 
tbe  dae  abaervance  of  the  laws  of  England  to 
Hi  Boffith  snUects ;  and  king  John  himself 
ovar  ta  Maod  to  inforce  obedience  to 
And  kingB.  tbe  3d,  his  son,  speakiag 
fktheras  haiiiig  <*  ordained  and  com- 
as lord  Coke  takeirit,  but  1  think 
coDaistently  with  history  ^  settled  and 
wnBiiid  the  observance"  of  the  laws  of  £og- 
had,  wbieh  bad  been  already  established.  Tbe 
tafter  died  by  lord  Coke,  from  whence  too 
|bia  ia  qttoteti^  iays  kiag  John  reduced  them 
Ma  writfDg,  and  at  tbe  instance  of  the  Irish. 
It  ia  Terr  natural  to  admit  this,  without  sup- 
iwaing  ather  tbat  king  John  was  the  original 
ftaader  af  those  lawa  in  Ireland,  or  that  they 
^fcre  not  first  there  in  coltequence  of  colonlza- 
There  waa  irery  little  statute  law  at  that 
and  it  might  be  thought  admable  by 
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the  ailMidirtration  here  at  that  time  to  digest 
the  common  law  of  Eugtand  into  writing,  the 
better  to  aroid  confounding  it  with  the  Brebon 
\tL^  ;  and  probably  at  the  request  not  only  ef 
tbe  English  cotontsts,  but  of  the  wiser  and 
more  moderate  part  of  tbe  Irish  who  had  per* 
ceived  its  excellence.  But  howerer  fond  king 
John  or  his  son  might  be,  to  suppose,  that  king 
John  himself  was  the  founder  of  these  laws, 
(though  I  think  it  does*  not  appear  that  either 
hafe  asserted  so  much)  there  is  no  ground 
from  facts  to  deny  this  honour  to  king  Henry 
the  second ;  hot,  1  thiak,  abundant  to  the  con« 
trary  :  and  at  the  same  time  1  think  there  is  the 
strongest  evidence  from  facta  and  reason,  not 
without  support  from  the  express  declaration  of 
great  authorities,  to  prove  tbat  tbey  were  ori- 
ginally introduced  not  by  conquest,  but  as 
rights  attendant  on  British  subjects  settling 
there  as  a  cotony. 

What  is  stated  to  bate  been  done  by  king 
John,  and  is  taken  by  lord  Coke  as  the  indul- 
gent  act  of  tbat  king,  communicating  the 
laws  of  England  to  the  Irish,  I  take  it  was  ho 
more  than  a  proclamation  enforcing  obedience 
to  tbe  thws  already  established :  a  prerogative 
the  crown  may  exercise  this  day  it  London. 

Indeed  the  settlement  which  be  restored  waa 
fhrther  improved  under  king  JohnHi  veign,  and 
enlarged  in  point  of  territory. 

The  same  policy  prevailed  in  the  snbseqtient 
reigns,  and  we  find  king  Edward  tbe  first  sum- 
motuojf  members  to  tbe  British  pariiament  in 
the  third  year  of  bis  reign,  for  the  purpose  of 
tatmg  the  colony.  We  find  writs  returnable 
into  this  court,  the  Aula  Regis,  and  in  every  . 
instance  similar  protection  and  lawa  to  the 
English  and  Irish  sutjects. 

No  instance  more  similar  to  the  present  case 
of  Grenada  can  be  conceived :  and,  surely,  the 
politics  of  a  crown  infinitelT  more  ardent  to  ex- 
tend ita  prerogative  than  tbepresent  times  will 
allow,  shall  not  surpass,  in  amrding  protection 
to  the  subjects,  the  laws  of  this  day. 

The  next  instance  we  find  in  our  political 
history  is  that  of  Wales:  from  it  I  shall  derive 
strong  argoment  in  support  oC  my  general  pro- 
I  position :  and  in  this  1  am  yet  farther  aatisfied 
tbat  I  proceed  upon  solid  ground,  as  1  find  the 
result  of  my  enquiries  to  quadrate  with  the 
opitiion  of  the  C.ourt»  delivered  in  the  case  of 
tne  kingand  Cowle. 

KJuff  Edward  the  first  laid  claim  to  Wales, 
as  his  Kodal  principality.  The  prince  refusing 
to  acknowledge  bim,  he  treated  him  aa  his 
rebellious  vassal,  reduced  the  country  by  arms, 
caused  the  prince  to  be  punished  as  a  traitor^ 
and  took  upon  himself  the  immediate  sove- 
reignty. 

He  subjects  them  by  arms ;  but,  whatever 
was  the  real  right,  having  subdued  them,  he 
recugnites  them  as  his  sutje<^ts  (he  could  not^ 
indeed,  do  otherwise  upon  the  principle  which 
he  professed,  of  reclaiming  Wales  as  a  feoila- 
tory  state,  and  declaring  it,  as  he  does  in  the 
13th  year  of  his  reign,  to  have  been  before  . 
.  cnbject  to  him  of  feOdal  right)  ^  he  communr- 
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cates  to  them  the  laws  of  England,  and  takes 
e?ery  measure  to  secore  to  them  the  benefit  of 
the  enjoy  meDt  of  tliose  laws. 

The  history  itself  of  those  times  (many  ra- 
luable  collections  of  which  are  to  be  found  in 
Rvmer*8  Fttdera)  proves  his  conduct  towards 
Wales  not  to  have  been  as  iu  right  of  a  con< 
queror  indulgently  benefiting  his  subjects,  but 
as  the  act  of  the  feodal  sovereign,  and  at  the 
eame  time  supreme  executire  magistrate  of 
this  country,  securing  to  his  subjects  that  pro- 
tection which  was  their  due,  In  return  for  their 
feodal  homage  and  services,  and 'securing  it 
by  a  communication'  of  the  laws  and  consti- 
tution of  England,  considering  Wales  as 
under  the  general  comprehension  of  the  Dri- 
lish  empire. 

Pursuing  his  magnanimous  design,  of 
uniting  all  the  adjacent  countries  to  the  realm 
of  England,  he  next  turned  his  thoughts  to 
Scotland :  and  the  history  of  the  town  of  Ber- 
wick, so  fully  dereloped  by  your  lordship  in 
the  case  already  cited,  warrants  the  like  obser- 
.  vation  as  on  Wales.  Be  claimed  Scotland  ex- 
pressly as  sovereign  lord  of  the  fief,  and  go- 
.vemed  it  as  a  part  of  the  great  general  fief, 
the  British  empire. 

The  reign  of  Edward  the  third  next  fur- 
nishes matter  of  a  similar  nature ;  and  the 
ever  memorable  treaty  of  Bretip^ny  ^ve  that 
prince  an  opportunity  of  extendmg  his  empire 
upon  principles  which  had  animated  and,  di- 
rected his  fore-runners. 

1  have  not  been  less  assiduous  in  examining 
the  springs  of  bis  government  over  those  coun- 
tries which  were  thus,  ceded  to  him. 

I  ^ve  pursued  this  enouiry  chiefly  thrpueb 
Ryroer's  Foedera,  in  which  are  preserved  all  the 
State  papers  from  the  treaty  of  Bretigny,  re- 
specting the  conduct  of  king  Edward  towards 
his  dominions  acquired  from  the  crown  of 
France ;  and  from  them  it  appears  most 
strikinglj^  how  uniform  he  was  in  following 
those  principles  of  government,  which  had 
been  pursued  by  his  predecessors  Henry  the 
second  and  Edward  the  first. 

Permit  me,  however,  in  ibis  place,  to  men- 
tion the  sources  from  whence  1  extract  the 
history  I  am  about  to  give.  Besides  Rymer, 
D' Ewes  Journals  ;  Notitia  Parliamentaria,  Co. 
4  Inst,  title  Calais,  the  year  book,  20  H.  6,  1 
R.  3,  and  Rot.  Pari.  50  £.  3. 

As  a  preliminary  observation,  I  would  beff 
of  your  lordship  to  remember,  that  by  much 
the  greater  part  of  the  country,  thus  ceded  to 
king  Edward,  was  claimed  by  him  under  a  very 
different  title  from  that  d'an  appendage  to  the 
crown  of  England. 

So  much  as  he  claimed  as  in  foreign  right, 
this  he  erected  into  a  principality,  and  conferred 
it  upon  his  illustrious  son  Edward  the  black 
prince,  by  the  title  of  prince  of  Aquitaine.  To 
Ibis,  which  was  much  the  greater  part,  he 
Communicated  a  constitution  totally  different  in 
form  and  principle  from  the  English  govern* 
inent,  allowing  unbounded  powers  of  sovereiirn- 
ly  to  bis  son,  and  soob  as  th«  English  nation 


Goukl  not  have  borne :  but  as  these  eonntrien 
were  claimed  by  the  king,  as  duke  of  Nor- 
mandy, heir  to  the  house  of  Anjou,  aiid  to  the 
crown  of  France,  through  his  mother,*  this 
nation  did  not  concern  itself  what  powers  he 
assumed,  with  regard  to  the  countries  whieh 
he  did  nut  hold  or  claiiio  to  hold  as  part  of  the 
realm  of  England  ;  as  the  feodal  sovereign  of 
those  he  acted  agreeably  to  their  laws,  and  to 
the  powers  which  they  allowed  their  prince  ; 
the  subjects  of  this  country  had  no  right  to 
interfere.     *- 

But  with  regard  to  Calais  tbe  case  was  dif- 
ferent: Calais  he  had  conquered  as  king  of 
England;  and,  having  turned  the  former  iu- 
habitants  out  of  their  possession,  he  invites  his 
own  subjects  of  England  to  colonize  therein. 

Herein  we  find  every  principle  of  law 
adopted  ;  the  inhabitants  participating  in  everj 
security  tbe  English  constitution  afforas :  writs 
of  error  returnable  into  this  court ;  members 
representmg  tbe  people  of  Calais  in  the  Eng- 
lisn  parliament. 

Hnw  striking  is  this  distinction !  Over  cbnii- 
tries  obtained  by  conquest,  and  claimed  by  a 
different  title  from  that  of  king  of  England,  be 
exercises  an  authority  according  to  the  title  ha 
claimed,  very  different  from  the  authority  of  a 
king  of  England :  over  the  countries  acquired  to 
the  crown  of  England,  and  inhabited  by  English 
subjects;  he  claims  to  himself  no  other  power 
than  the  lawful  prerogative  of  a  king  of  Bngr. 
land. 

This  lively  distinction,  first  adopted  by  H« 
9,  and  continued  by  H.  3,  at  this  time  prsvailv 
between  any  American  plantatiou  and  tbe  elec- 
torate of  Hanover.  To  the  former  all  prero^* 
tive  writs  will  run,  as  to  the  counties  palstioe 
of  Chester  and  Durham ;  over  the  latter  what 
power  has  your  lordship,  the  great  seal,  or  the 
parliamentr 

The  history  of  this  country,  then,  as  to  the 
political  government  of  the  lands  ceded  by  the 
treaty  orBretigny.  joined  with  the  last  phoer- 
vation  respecting  Hanover,  furnishes. additional 

firoof  to  those  of  Ireland,  Wales,  and  Scot- 
and,  already  mentioned,  and  encreases  the 
weight  of  evidence  from  the  experience  of  the 
nation  corroborating  this  argument  in  a  series 
of  ages. 

Hitherto,  my  lord,  T  hsve  endeavoured  to  pe- 
netrate pretty  far  into  tbe  ancient  history  of 
England^  to  which  the  nature  of  the  question  di- 
rected me,  as  it  depends  on  the  law  of  empire^ 
evidenced  by  historical  facts ;  and  as  no  evi  - 
deoce  of  this  occurred  to  me  so  proper  aad 
unexceptionable  on  this  occasion  as  tbe  history 
of  our  nation,  in  which  I  purpose  to  advance  a 
step  farther  yet :  and  here  a  modem  edifice 
presents  itself  to  view,  much  worthy  of  obser- 
vation, not  only  for  the  beauty  and  order  of  ita 

*  Who  was  sister  to  Charies  le  Beau,  and. 
upon  Edward's  construction  of  the  Salique  law» 
as  excluding  females,  but  not  the  descendants  of 
females,  he  was  entitled  by  descent  tbroiigU 
hif  mother  babel  to  tbe  crown  of  France. 
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ilrocliiK^  and  the  analogy  of  Hi  firano  to  the 
majttik  Alvie  of  oar  owo  aodent  ooDttttation, 
inr  nrtiealariy  upon  tbia  occasion ;  beeaoae 
in  w  these  respceto  an  extmination  of  it  will 
emtrftaleinacfa,  iff  am  not  deceived,  to  a  clear 
dMeranent  of  the  merits  of  the  present  canse : 
Iheol^  to  which  I  am  alludincf  is  the  Ame- 
rieaa  colooies. 

America  has  been  called,  in  a  sense  totally 
ttreot  from  what  is  meant  hv  the  same 
vords  when  applied  to  Eogtond,  the  dominion 
sTthe  crown.  The  Americans  haVe  been  con* 
«dered  as  a  people  of  a  diffisrent  political  sue^' 
6a  from  the  En^isb ;  and  have  been  called 
crettores  of  the  king.  Their  rights  have  been 
njdto  have  been  derired  Jirom  their  charters ; 
sad  it  is  probable  the  misapprehension  of  this 
ptfUeiilsr  has  |»foduced  this  very  cause.  Since 
it  n  tbe  first  in  which  the  principles  of  colony 
kw  biye  been  inTostigateil,  it  is  my  dety  to 
state  Ibose  principles  very  minotely,  and  en- 
deavour to  rescue  them  from  misrepresentation 
aadninake. 

To  do  tbie  1  must  beg  leave  to  draw  your 
loidships' attention  to  one  great  leading  eon- 
atitoiional  principle.  Tbe  crown  by  its  pre- 
rogilive  may  ezeente  any  plan  whereby  tfce 
hvs  of  tbe  cotiotry  may  be  pramnlgated  or 
ddoKcd,  oommnnicated  or  secured  to  the 
nbjects  of  ttie  empire. 

Aod  the  crown  not  only  may,  hot  it  is  a 
bnschof  tlie  executive  tnisL 

Foonded  on  Ibis  principle,  the  right  of  i^ 
tmaf  proclamations,  of  incorporating  bodies 
Ijsitie,  for  the  purposes  of  rounioipal  joriadic- 
doB,  erecting  tribunals,  and  constituting  coon- 
tin  palatine,  may  strike  your  lordships ;  and 
Mtauly,  on  this  principfe,  the  American  eon* 
KilQtioos  have  been  settled. 

There  is  not  a  single  chipse  in  any  charter 
vhicb  can  impuffu  this  idea ;  but  every  part  of 
tbcm  bolda  out  the  most  cooclasive  evidence  of 
Ibeir  being  le^l  acts  of  prerogative,  for  tbe 
psrpose  of  secorio^  constitutional  rights  to  our 
fellosr  sobjeets  in  distant  parts  of  the  empire. 

Tbe  charters  do  not  «lefine  rights,  nor  esta- 
Uiih  laws,  nor  ffive  any  other  directions  than 
■erdy  for  tbe  Formal  establishment  of  an  in- 
ternal legislature  and  government. 

Wby,  then,  shall  it  be  argaed  that  the  rights 
sf  the  colonies  are  emanations  of  tbe  royal 
hmaty?  Not  a  single  constitutional  right  is 
giaated  bycbarter ;  aod  yet  every  constitutional 
light  is  admitted  to  be  tbe  btrth-right  of  the 
Ajaericans.  The  idea  of  the  contrary  is  too 
fiivolous  to  be  argued  in  this  place ;  and  per- 
baps  oiy  contending  against  it  was  therefore 


is  general  I  condade,  and  propose  it  as  a 
gvsit  coDstitotional  troth,  that  tbe  American 
^barters  and  patents  are  accommodated  to  pro- 
tect tbe  anterior  rights  of  tbe  colonists,  and 
aot  to  convey  those  righte,  as  dependent  on  < 
those  charters,  and  derivative  from  tbem.- 

The  colonies  in  America,  it  is  well  known, 
nil  under  a  threefold  description ;  first,  pro- 
fne^iy  grants,  as  P«ii|Mylvaiua  and  Mary- 
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land;  seeoad,  charter  ffovemmentSy  as  tha 
Maasachoaet'a  bay ;  third,  provincial  establish- 
ments, as  Carolina  and  most  others.  In  ori- 
ginal priocipio  the  government  is  in  all  tbe 
same,  though  somewhat  <different  in  external 
form.  .  ^ 

The  first  sort  may  be  assimilated  to  coun- 
ties  palatine,  the  second  to  municipal  corpora- 
tions, the  third  sort  are  a  apeciea  by  themsel  vea» 
aa  to  their  external  constitution  ;  aU,  however, 
flow  from  tbe  principle  I  stated  ;  all  tend  to 
aeeore  to  the  subject  the  enjoyment  of  tbe 
laws  or  England ;  all,  in  tbe  very  nature  of 
their  establiahmente,  ahew  that  the  rights  of 
the  colonies  are  inherent  and  innate,  not  deri- 
vative, or  commnnicated  by  charter. 

But  here  1  expect  I  shall  be  told  that  the 
clearest  argument  possible  will  rebut  me.  Th* 
objection,  if  it  shall  be  made,  baa  the  sound  of 
something  material,  and  therefore,  rather  than 
to  be  thought  either  to  liave  overlooked  it,  or 
to  have  feared  it  more  than  I  can  persiiade  my- 
self I  ought,  J  will  now  offer  to  meet  it. 

It  is  oertoin  tliatin  the  early  charters  grant- 
ed to  America  the  king  reserves  to  himself  an 
appeal  to  him  in  council,  in  the  last  resort  $ 
and  from  lience  the  ultimate  judicature  baa 
been  nsoally  understood  to  be  in  the  kidg  per- 
sonally, and  not  as  in  right  of  tbe  crown  of 
Engird,  nor  tbrou|fh  his  courts,  as  to  British' 
subjects.  'From  this  circumstance,  I  suppose, 
it  will  be  contended  tliat  tbe  king  is  sovereign 
of  America,  not  aa  kinjp  of  England,  but  per- 
sonally ;  and  the  colonies  are  not  ^verned  by 
laws  like  Ireland,  Wales,  aod  Berwick,  derived 
to  the  inbabitanto  in  consequence  of  their  being 
subjecteof  tbe  British  empire;  bot*ai«  like 
to  Jersey  and  Gneroaeyy  which  belong  to  tha 
king,  and  not  to  the  crown..  Hence  the  ar- 
gument would  be,  that  all  the  colonies  of  Ame^ 
rica  art$  dependent  on  the  king,  not  as  head  of 
the  ^eral  constitution,  bui  in  a  very  different 
relation,  and  my  general  principle  woakl  ha 
much  affected. 

To  obviate  all  this,  1  need  only  desire  it  to 
be  remembered  that  such  a  drcomstance  can- 
not alter  oenstiliitional  law,  or  tbe  principlea  of 
the  law  of  eromre ;  not  even  if  it  stood  clear 
and  aDHupeached  by  that  which  I  eonceiva 
will  most  completely  reprobate  it,  the  extreme 
art  with  which  it  was  introduced  into  the 
cbartersi  and  tbe  prevaiiing  policy  of  the  times 
when  it  was  first  conceived ;  I  mean  tbe  policy 
of  king  James  the  first. 

The  first  charter  was  granted  to  the  Vir- 
ginian adventurers,  in  which  this  reservation 
does  not  appear.  In  all  the  other  charters  it 
certainly  does ;  and  this  is  owing,  I  apprehend, 
to  tbe  extreme  anxiety  of  James,  whose  fa- 
Tourite  idea  it  woe,  from  tbe  first  moment  in 
which  he  ascended  the  throne,  to  consider  every 
part  of  the  British  empire,  not  imi^ediately 
within  the  actual  limits  of  Encrland  io  reaped 
of  local  situation,  as  holden  of  himself,  and  not 
as  component  members  of  one  great  empire,  at 
the  bead  of  Which  he  stood  as  § overci^n,  in 
right  of  the  crown  of  Eng land,  therein  directly 
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fnvertfiig  tlie  principled  and  pra'e^ee  of  H.  S, 
Ed;  1,  Bd.  3,  and  «(lier  princes,  faifl  prede- 
oesMfs* 

To  pmre  this  there  are  many  remarkabls 
passag^es  in'  the  bistorv  of  those  ttmet.  The 
first  is  mentioned  by  lord  Vaughan,  as  bc^ng 
oommiinicated  to  bim  by  the  mnl  Rin  l^den. 

King  James  asked  Mr.  8elden,  whether  Ire- 
land (at  that  time,  as  your  lordships  kno<w,  the 
aubject  of  much  political  specalation)  might  not 
be  oon«idered  as  belonging  to  him  personally, 
ak  the  heir  of  the  conqueror  thereof;  that  the 
lands  therein  might  be  taken  to  be  his  own, 
and  the  Irish  themsehres  as  subrogated  to  the 
laws  of  conquest,  and  of  eouwe  not  entitled  to 
the  rights  of  Englishmen,  nor  to  be  considered 
As  members  of  the  same  commonity,  but  de* 
|>eudent  on  his  will,  and  beboklen  to  his  in- 
dnlgenceP 

Mr.  Selden^s  opinion  will  be  mentioned  by- 
and-bv :  it  is  not  reported  in  Vaughan,  hot 
that  learned  judge  hianeUf  there  decides 
affainst  the  king ;  ^  That  it  eannot  be  reasona- 
ble to  make  the  snperiortty  only  of  the  king 
and  not  of  the  crown  of  England."  In  the 
case  of  ptocess  into  Wales  my  lord  Taugban 
ttses  this  expression ;  and  adds,  the  practice 
)iM  always  been  accordingly,  as,  says  he,  is 
ftmiliarty  known  by  reversal  or  affirmanee  of 
judgments  gtren  m  the  King's-beneb  in  Ireland 
in  the  King's  beach  here ;  wWcfa,  he  ooa- 
tbines,  is  enough  to  prove  the  law  to  be  so  in 
other  subordinate  dominions. 

And  in  the  case  of  Craw  and  Ramsay,  it  is 
Ikseided  that  Ireland  and  the  plantations  are 
JhoMen  of  the  crown  as  the  sevcreijgn  of  the 
British  emj^re ;  and  the  like  distinction  whiell 
I  took  before  between  infoa  and  Calais  is  made 
by  the  ford  chief  justice.  The  aame  case  is 
reported  in  Ventris. 

Bat,  to  return  to  kin^  Janes:  another  re- 
markable anecdote  of  bnr  notlont  of  so? em- 
inent, to  the  same  peint,  it  to  be  fbniii  in  the 
Journals  of  the  House  of  Cpmmona.  It  oeenn 
In  many  places,  but  partieulaily  in  the  Jonrnal 
«fthe  25th  of  April  \4%U 

A  bin  was  brought  iolopavlhinwnt  ibr  the 
Hberty  ef  a  free  fishery  on  the  banks  of  Ame- 
fica,  at  tbatlhBe  in  general  ealM  NewfbuMl- 

iMid; 

Government  seemed  extremely  nnwilllngp  to 
infler  parliament  to  meddle.  8ays  Mr.  Secre- 
tary^! take  it  from  the  JounMils--^<»  What 
bare  we  to  do  with  America  f  Thev  are  planta- 
tions ;  they  belong  to  the  king.*'  But  good 
oM  sir  Edward  Ciwe,  Mr.  Seldeo,  Mr.  BvMke, 
and  other  great  men,  reply  indignantly,  What ! 
vrhen  she  Icing  grants  letters  patent  to  them 
nnder  the  great  seal,  are  Ibcy  mn  part  of  the 
iBtapire,  and  shall  not  we  Interfere  f 

These  observations  shew  the  prevailing 
poliev  iof  those  times.  And  are  we,  then,  to 
wonder  that  the  rigtit  of  ultimate  judicature 
ahould  be  claimed  by  the  king,  and  that  he 
•bould  artfully  iotrodnoe  into  charters  a  reser- 
iration  of  it.  A  reservation  indeed  snpevflnons, 
4f  tlinre  had  been  sacli  a  right  in  the  king  per- 


sonaUy  ;  and  of  no  eilebt,  if  iHere  was  no  aneli 
right;  for  then  the  resevvalioncouM  not  create 
it,'  contrary  to  the  principles  of  the  coostitn*^ 
tion.  <  'Rnservatio,  nt  et  protestatio,  non  fadt 
<jnssed  tnetur.'  We  see  what  Mr.  SekJen, 
what  the  parliament  at  that  time  thought  of  it; 
what  lord  Vaughan  afterwards ;  what  the  prao- 
tice  of  some  of  the  greatest  antecedent  kings  ; 
what  the  doctrine  of  the  books  ;  what  the  ex- 
perience of  nations;  what  the  testimony  of 
a^  ;  what  reason  itself  speaks ;  all  concur* 
rmsf  that  all  the  parts  of  the  British  emphe  am 
under  one  constitution,  and  have  all  the  rights 
and  iramnnities  which  result  from  that  consti- 
tution. The  intrigues,,  therefore,  of  kingf 
James  must  not  weigh  against  natural  reasoo« 
political  theory,  legal  auSiority,  and  the  pHn* 
eiples  of  the  constitution.  *  mmini  licet  qnod 
**  non  per  leges  lioet.'  The  gentlemen  who 
first  went  to  the  American  settlements,  in  agea 
when  the  principles,  of  political  theory  wer« 
aoaredy  known  to  tke  most  refined,  nriight  not 
foresee  the  tendency  of,  and  ther^ore  might 
unwitthigly  sphmit  to,  this  claim  of  king  James. 
But  on  any  consideration,  knowmgly  or  un* 
knowingly,  they  could  make  no  concession  to 
tUe  prdjodiee  net  only  of  their  own  constitution, 
bnt  with  it  ef  ours. 

If  ever  that  question,  f>f  the  relevancy  of  a 
writ  of  error  fiom  any  settlement  of  the  westera 
worid,  shall  oome  into  litigation  in  this  oourt» 
and  it  should  fall  to  my  lot  to  argue  it,  I  hope  f 
shall  then  know  my  duty,  and  what  to  say 
open  it.  I  bone  I  shall  prove  that  the  jurio^ 
dieliott  of  the  king  in  council,  as  the  ultimata 
jodieatttre,  is  unconstitutional  and  void ;  hot  if 
the  experience  of  a  century  and  a  half  shall 
ba  then  held  to  outweigh  arguments  founded  in 
inrindple,  your  lordships  wiU  sajr,  **  The  expo* 
rieaoe  supports  though  the  principle  denies  it,*' 
and  will  talce  caKe  tlMt  neither  then  iic^  now  it 
shall  be  carried  farther,  and  argue  from  a  peca- 
Mar  jodicial  anthority,  upon  whatever  grooad^ 
supported  however  oy  precedent  if  supported^ 
to  a  legislative  authority  supported  by  no  pro* 
cedents;  and,  I  beg  leave  to  submit,  not  war* 
lanted  by  the  principles  of  the  cimsdtutlon. 
Td  meet,  however,  the  conclusion  wliich  might 
be  attempted  to  be  drawn  from  this  claim  of 
nlttomte  judtcatare  in  eouneil,  I  have  been 
dmwn  insensibly  into  this  length  of  discus-^ 
sion— The  occasion  must  be  my  apology. 

I  return  now  to  conclude  with  the  tmmediafa 
point  before  the  Court.  And  in  this,  on  what* 
ever  ground  I  consider  this  cause,  whether  in 
the  ^leneral  view  ef  reason  and  ex^erienoe,  tho 
optnien  of  eminent  writers  of  foreign  natioos  ; 
the  learning  of  our 'books;  the  principles  of  tbo 
law  of  empire ;  the  history  and  experienoe  of 
thfis  cooatry  for  ages;  wtiethcr  as  to  this  par* 
ticttlar  island  ef  Oronada,  on  the  terms  of  the 
surrender,  the  treaty  of  p^ee,  or  more  especi* 
ally  the  proelamanoos  aad  patents;  whether 
on  the  great  principles  of  our  coostitotion,  or 
the  principles  of  natural  justiee  and  equity  ; 
on  all,  en  any,  on  every  ground  I  draw  ttaio 
o^ndusion,  that  on  iho  SOth  of  Joly»  1ld4|  hia 
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mt^fitf  M NiM  wiflc  fNititledi  hy  tbe  ptfero>- 
fpuiftof  the  crovi  oCEDglaiu]^  to  impote  the 
ilulr  Af  fbwr  and  a  haif  pac  cent*  in  mkoner 
aaf  Ann  aa  is  laid  ia  Ihe  deolarati<m,  adnoitted 

atltt  defeodani*8  pita,  abd  found  bj  the  ver- 
:  nefti  being  an  act  of  iMalation,  and  ra» 
pa|BaQl  to  the  pnndplea  of  that  g*oteniQient  to 
wbidi  the  infaalMtauta  of  thai  iMand  were  at 
iJuttiflBe  entitled,  and  which  belontfed  parti- 
caluly  to  Mr.  Canphell,  the  plaintifi^  a  natu* 
nl  bfiirfi  snigect  of  the  crown  of  Grant  Briuin, 
Jbaodm  and-dedarad  by  the  verdidt,  and  was 
\m  ^  emj  right,  aecurod  to  him  by  erery 
ipactioiL 

And  while  f  have  tbna  contended  for,  and,  I 
hope,  ettabliafaed  my  client's  iolercat,  1  forther 
tnntihat  this  genml  review  of  oar  conatitu- 
tien,  and  of  the  matory  of  onr  coontry ,  crowned 
by  the  deeiiioo  of  thia  court,  will  warrant  me 
ia  aying  of  Britain  what  the  Roman  orator 
houti  of  Ronae  :  *  AKib  naliooes  serf  itutem 
^fitipoiMint;  popiiliRomani  propria  libertaa.' 
Deeroaii  Philip,  6ta. 

Mr  WaHuce^  hit  the  defendant.-— The  qnes- 
tioa  open  the  special  rerdict  is,  whether  the  im- 
poit  or  enatom  of  four  and  a  half  upon  the  ex* 
pMH  ^the  island,  in  the  manner  found  by  ihe 
f«dict,  was,  under  the  eircomstanoes  in  which 
Ihtt  island  then  ateod,  aC  the  time  of  the  impoat, 
<Uy  and  legally  imposed  by  ihe  crown,  or 
lot? 

Mr.  ANeynn  not  having  gone  into  the  dispute 
•f  the  authority  and  prerogative  of  the  crown 
•iaoy  time  to  noake  proclamationa,  bat  exa- 
nmiDg  the  naiore  of  this,  and  contending  that, 
wbalerer  might  be  the  atate>of  the  island  before 
Iktt  period,  it  waa  iaeompeteut  to  the  king 
Im  that  time  to  give  any  laws  whatever  to 
the  isfaind  of  Qrenada,  Tfor  if  any,  there  ia  no 
<hobt  of  taxatioD)  this  lias  relieved  me  from 
hytag  before  your  lordabipa  Ihe  rights  of  i^ 
ksf  of  thia  ootmtry  over  a  conquered  countrv. 

What  thoae  rigfa^  are  ia  a  principle  not  only 
if  the  law  of  nations,  but  haa  been  recognixed 
vhtiever  it  came  under  oonaideration,  even  by 
the  jadgea  of  tbia  coaniry ;  by  acts  of  atate^ 
^  biitoiians  ;  and,  in  one  great  instance,  de« 
dsrtd  by  ail  the  Jod^ea.  Jo  Calvin's  oaae  it  ia 
XMJpiiaed  that  the  rights  of  eonqueat  do  bo» 
ln((  to  the  king:  and  the  rights  of  *oon« 
^tst  are  in  that  caae  extended  farther  than  I 
with  they  shoald  be  onderstood;  bot  thus 
Boeb,  I  take  it,  they  naoeaterily  give,  a  lemi 
hiive authority.  It  ia  not  now  aa  formerly, 
thstthe  coaquorora  gain  captivea  and  abrea, 
sad  sbsolnte  dominion,  bot  now  the  conqueror 
Mas  a  joai  dominioB,  under  doe  reatrictioaa, 
aadiaaleadofahvea  he  acquires  anbjeots.  Not 
tpepriatyi  as  in  ffooda,  bat  an  aottiori^,  na 
s*ir  Bieo,  reasouaUe  and  alill  free. 

TbaeffecioC  die  letters  patent  ia  not  to  altar 
Ikopndtiion  aif  the  iaiand  i  it  is  only  to  raise 
•Mtun  duties  laiaed  them  by  the  French  king, 
iBd  paid  m  the  kmg  of  England  by  the  ialaad 
«f  Baibadoes and  Iha  other  Leewaid  ialamb; 
b«  lbs  only  thii«i%  Una  in  dope  ^nlj/ 1764,  i 


whea  it'ahaald  haive  heen  Otetober,  17^  or 
thereobotits. 

Lord  Mansfield,  It  was  aHer  the  procIa« 
nittion  and,  comiliissioD ;  for,  t  think,  the  pro- 
clamation was  in  October,  1763 ;  the  commis- 
sion in  Aprili  1764 ;  and  this  is  in  July :  so  it 
18  after  both. 

Mr.  Waliace  oontbued-<»The  patent  ia  oar«« 
ried  out  by  the  governor.  At  the  time  he  taken 
upon  him  the  office  of  governor  he  promnlgea 
this  tax:  his  first  office  aa  governor  is  to  pro« 
molge  it.  Now  the  qacatioa  is,  whether  the 
king,  by  this  pvochuEaatipn,  meant  immediately 
to  waive  the  rights  he  had  as  conqueror  of  the 
island,  or  at  a  ftiture  period,  whea  the  atate  and 
cirourastaaeea  of  the  ishuid  wooM  admit  of  a 
legislatttre:  when  that  woold  be  waa  very  oa^ 
certain;  In  fact,  it  doea  not  appear  that  the 
first  aasembly  met  earlier  than  the  latter  end 
of  the  year'  1765,  (about  a  year  and  a  half 
(nm  the  date  of  the  lettera  patent)  nor  does 
the  verdict  find  that  an  aaaembly  Could  have 
met  aooner. 

The  proclamation  begiaa  with  a  geaeral  di- 
rection to  his  majesty^s  four  goveraments,  by 
nameof  Uuebec,  Eaai  Florida,  West  Pferida, 
and  Grenada.  Then  the  assembly  of  Grenada^ 
as  tp  that  part  of  the  prootaimation  upon  which 
this  caae  turns,  is  to  meet  **  as  soon  as  the  alata 
and  drcamstancea  of  the  island  will  admit.** 
Is  it  conceivable  that  in  the  mean  while  the 
king  meant  to  divest  htmaelf  of  bis  right  of 
legnlation  P  There  ia  no  such  declaration ;  it  ia 
impossible  there  can  be  such  a  conatradion. 

If  the  king  had  not  continned  a  right  of 
Aiaking  laws  before  the  period  of  their  having 
a  legislature  of  their  own,  who  waa  the  Icgii* 
later?  Here  ia  no  relinquishment  on  the  part 
of  the  crown  ia  l^e  mean  while ;  but ''when  att 
aseemUy  meets,  the  crown  will  hand  over  the 
powers  of  legislation  to  that  aasembly* 

It  is  necessary  in  theae  distinct  countrica  to 
provide  legislative  constitutiona  within  them* 
selves,  wMn  circumataneea  will  adout;  they 
cannot  be  governed  by  ordinances  or  acta  ot 
parliaoKnt  made  for  all  oases  and  inatancea 
whatever.  The  best  judges  what  laws  are 
aeceasary  and  proper  for  the  peaOe,  traaquiU 
lity,  and^good  order  of  the  island,  are  the  peiv 
aons  locMly  resident ;  therefore  it  is  neceiaary 
some  legiateUnre  of  thia  kind  abould  be  eiita- 
bliahed :  but  till  it  be,  of  necessity,  every  order 
of  the  king  most  be  observed  by  the  governor 
and  the  people. 

But  Mr.  Alleyne  baa  aaid  the  king  haa  waived 
the  right  of  conquest,  by  introducing  eoufts  of 
judiea^uro ;  and  that  it  is  a  part  of  the  beaefii 
of  the  introduction  of  thelawsof  Engl^pd^  that 
all  the  lawn  of  the  country  not  agreeable  to 
theae  must  be  abro|fated. 

It  is  not  usual  m  theae  timea  to  take  con- 
quered nations  under  protection  upon  thea^ 
terma:  andaa  itisanusnal,  ao  i  fipd,  ia  the 
opinioa  of  Grotius,  it  would  rather  be  harsh 
and  rigoroua  than  indalgent  Your  kMdship 
wil  WMembir.tbat  Ii4  saya  it  ia  uaaal  to  suffer 
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tbeinhabiUnts  of  a  ooantry  oooqoered  to  po^ 
gem  their  own  laws,  unless  they  are  abtokiiely 
necessary  to  be  abrogated,  for  the  secarity  of 
the  conquering  state.  And  similar  is  the  opi- 
nion of  Puffendorff. 

Would  it  be  for  the  secnrity  of  the  conquer- 
ing state  to  introduce  so  dangerous,  so  total,  so 
nnnecessarv  a  change;  to' alter  the  whole 
covrse  of  their  law  of  property,  by  introducing 
the  law  of  England  to  them,  a  peculiar  lavr  w 
descent,  difiering  from  all  other ;  intricate  and 
complex  modes  of  conveyance;  a  new  foreign 
unknown  law  ;  its  very  language  unknown  to 
them ;  by  which  those  rights  which  have  been 
the  subject  of  contract  must  be  devested; 
owners  under  a  fair  title  dispossessed  of  their 
estates;  settlements  in  consideration  of  mar- 
riage overthrown,  for  want  of  the  forms  essen- 
tially required  in  our  law. 

I  conceive  nothing  more  can  be  meant  than 
that  civil  and  criminal  justice  according  to  the 
laws  of  England  were  to  he  introduced,  for  the 
punishment  of  public  oftences,  and  the  redress 
of  private  wrongs ;  and  as  far  as  might  be  for 
the  prevention  of  both,  in  which  the  mode  of 
trial,  of  conviction,  and  the  whole  legal  pro- 
oesa,  is  the  common  benefit  to  alL  '  Lex  An- 
glisB  est  lex  misericordice.' 

The  lenity  and  excellence  of  our  criminal 
laws  is  known  throughout  the  world;  more 
had  been  burthensome ;  these  were  expedient 
and  necessary. 

Mr.  Alleyue  has  compared  the  situation  of 
this  country  with. the  other  dependencies  of 
the  crown,  particularlv  with  Ireland. 

It  is  true  my  lord  Coke  held  an  idea  of  the 
laws  of  Ireland  being  established  there  by  an 
Irish  parliament ;  but  in  thb  he  was  singular^ 
nor  do  1  think  the  idea  of  their  having  been 
established  there  through  the  medium  of  an 
English  colony  is  less  onoommon,  or  promMms 
more  success. 

In  Calvin's  case,  before  the  chancellor,  and 
all  the  judges,  the  case  of  Ireland  is  put  as  one 
of  the  conquered  oountries,  and  the  title  of 
Benry  the  second  was  accordingly  king  of 
England,  and  lord  of  Ireland,  &c.  distinguish- 
ing between  the  title  by  right  of  conqoeat  and 
Ikis  title  as  king  of  England.  And  king  John 
gave  them  Jaws  as  a  conqueror,  and  not  by  act 
of  parliameDt,  and  this  plainly  appears  in  Ven- 
tos,  m  the  case  cited  by  Mr.  Alleyne*  where  it 
is  expressly  laid  down,  on  the  antbority  of  three 
of  the  judges,  that  Ireland  was  a  conquered 
eountry,  and  in  king  Henry's  time  remained 
governed  by  its  own  laws,  aod  so  cootinnod  tilf 
his  successor,  king  John,  in  the  13t1i  year  tk 
his  rei^,  by  charter,  and  not  by  act  of  parlia* 
m^t,  introduced^  the  English  lawa. 

But,  if  your  lordship  had  found  that  even  by 
act  of  parliament  the  lat^  of  Engknd  had  been 
btrodoced  into  Ireland,  would  the  least  in- 
ference have  followed  that  the  king  alone,  by 
hie  legislative  authority  over  a  conquered  coun* 
try,  could  nut  have  introduced  them,  or  others, 
if  he  had  aeen  expedient  P 

Wales  nor  Berwick-dpon-Tweed  do, 


as  I  conceive,  apply  to  the  present  qnestioa. 
They  were  not  pretended  to  6e  holden  in  right 
of  conquest,  but  as  immediate  fiefs  under  the 
crown  of  England,  on  the  tcrma  of  the  same 
feodai  protection  and  obedience  by  which  Eng- 
land itself  was  then  held,  and  as  members  re- 
united to  the  entire  original  fief;  for  that  was 
the  claim,  whatefer  was  the  fwX.  Nothing 
like  this  can  be  dreamed  concerning  Canada; 
no  depeodance  on  England  or  Greatpfiritaia 
till  the  late  comj^ueat.  And  by  all  the  difference 
between  what  is  claimed  as  a  re-tmipn  and 
what  can  only  be  claimed  as  a  new  aoquintioo^ 
by  right  of  arms,  the  cases  differ. 

Indeed,  not  relying  on  this,  it  has  been 
thought  necessary  to  endeavour  a  comparison 
between  the  case  of  this  island  of  Grenada  and 
the  American  colonies,  of  which,  in  general, 
the  rise  is  known  to  have  been  from  new  dis* 
coveriea  of  uninhabited  countries,  in  which  the 
discoverers  were  encouraged  lo  settle  by  charter 
from  the  crown.  No  pretence  of  conquest: 
they  could  not  live  wit  boat  laws ;  they  conU 
find  no  laws  in  an  uninhabited  country ;  what, 
laws  should  they  have  then,  but  the  laws  of 
England  ? 

But  is  this  the  case  of  a  country  already  set- 
tled, where  they  fiud  a  people  and  laws?  Will 
the  laws  of  England  expel  thoa^  laws  already 
established,  fitted  to  the  circnmstahces  of  the 
place,  known  and  familiar  to  the  inhabitants,  to 

Kass  themselves  into  a  country  where  they  wiU 
eatrangers,  and  for  which  they  are  not  locally 
adapted  f 

Is  it  possible  that  British  subjects,  coining 
into  a  country  where  there  are  other  laws, 
should  carry  the  British  laws  with  them  thi- 
ther, aod  not  be  governed  by  the  laws  of  die 
country  to  which  they  are  gone  ?  Can  it  be 
supposed  of  a  British  subject  going  to  Haa- 
over,  for  instance? 

As  to  tbe.ciscumstance  of  an  appeal  to  the 
king  in  council,  as  I  do/not  think  it  necesttry 
to  lay  any  particular  stress  upon  it,  it  may 
suffice  to  say,  when  the  crown  granted  the 
charters  under  which  the  settlements  were 
made,  it  was  competent  to  the  croilln  to  pre* 
scribe  the  mode  of  appeal,  -which,  in  some  form 
or  other,  by  the  royal  prerogative,  and  for  ths 
benefit  of  the  subject,  necessarily  lay  in  all  the 
variety  of  disputes  concerning  the  rights  61'  tbe 
colonfes.  Narrowly  as  prerogative  haa  beea 
looked  into,  never  has  this  branch  been  qoes- 
tioned,  as  not  legal  and  eonsiitutional. 

When  a  writ  of  error  shall  be  brought  be- 
fiire  this  Court,  to  reverse  a  jndgment  given  in 
the  colonies,  or  a  re- hearing  nnoved,  or,b^ 
what  name  shall  I  call  it,  to  examine  in  th» 
court  a  .decree- in  council,  then  will  be  the  pro« 
per  time  for  this  (joestion }  hot  I  believe  tbst 
time  will  never  arrive.  They  will  look  to  that 
jurisdiction  aa^they  always  hare  done:  they 
wt{l  find  that  redress  which  never  yet  has  failed 
them.  It  would  be  a  considerafale  noquisiiion 
to  the  business  of  this  eowt  if  yoar  lordsbip 
were  to  sit  here  to  exareise  that  nppeHnnt  JQiii- 
dictioD  upon  wm  of  error  fiofrnthe  jlnatntioif» 
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•r  It  wimfevcr  fiirm ;  for  tht  firMtlee  it  im* 
kacnrotooor  books  as  mncli  as  tho  theory  wis 
It  DM  Ifll  (bit  day,  id  whteb  to  moeh  ioipeBuity 
mi  vf^mMi  btt  beea  employed  to  roito  it. 

Awl  bere  I  caonot  kelp  oUerviogf,  ^tfaat  it  is 
I  pnt  cfaaoge  in  tbe  language  of  America  to 
iMntaslb^bate  dooe,  aod  oo,  tbat  tbe  par* 
JiuMotof  BafbiDfl  bat  no  ri|[bt  to  tax  them, 
kt  that  tbey  derivt  their  oonstituttoa  from  tbe 
hug  ooly ;  and  DOir  to  say,  in  this  cause,  that 
tbe  iuog  bas  no  power  over  them  but  as  tbe 
btui  of  tbe  Britiib  eonstitotion. 

But  IB  this  case,  if  tbe  king  by  conqaest  bad 
akgidalire  anthority  orer  Grenada  till  tbe  as- 
mbUj  oofild  be  calfedy  he  bas  waived  it.  It 
«  Dot  Mid  be  hat  parted  with  it,  (for  bow  could 
it,  when  there  was  nobody  to  take  it)  but  be 
MS  waired  tbe  right. 

I  owB,  hj!  what  I  can  understand  of  tbe 
books,  I  bare  no  idea  of  the  possibility  of  tbe 
eniwn*!  waiving  a  right.  It  must  be  more  or 
sothiB^;  it  must  be  transferred  to  somebody 
cbe,  or  it  remains  in  tbe  crown ;  for  in  tbe 
crows  tbeie  it  no  iachet,  notiegbgent  abandon- 
Beat,  least  of  all  in  such  a  point  as  this,  to  et- 
snliBl  to  order  and  good  goremment. 

Bit,  not  eieepting  to  the  mere  term,  at  what 
icriod,  to  whom  r  To  tbe  assembly,  if  to  any 
wiy;  for  tbat  is  tbe  condition  of  tbe  grant. 
Tbsi,  wben  tbe  state  and  circnmstairfces  of  tbe 
idaod  shall  adoait  tbe  calling  of  an  assembly, 
tbey  ibsll  be  called,  and  shall  meet  and  make 
bts;  iD-.coDtcipieBoa  of  which  JegislatiTe 
power  transmitted  to  them  by  tbe  erowny  and 
to  be  exercised  by  them,  tbe  king  will  thmi  de- 
pttt  from  bis  right  of  taxing  them  by  his  sole 
piwsgatire  without  an  assembly.  But  this 
aHenbly  did  not  meet  till  after  tbe  patent  to 
tbe  governor  for  raiting  this  impost ;  they  were, 
tbeidbre,  liable  to  the  impost ;  and  it  was  etta* 
Unbcd  by  the  proper,  and  only  authority  then 
is  ibe  Mand,  long  before  thd  astembiy  did,  or 
C0Qhl,nieet. 

1  tmst,  therefore,  the  CooH  will  think,  from 
tbe  priaciplet  of  reason  and  justice,  that  tbe 
poebmation  for  calling  an  aasemUy  was,  both 
IS  tbe  worda  and  intent  of  it,  and  in  the  ne- 
oemty  of  the  thing,  exeeqtory ;  tbat  the  doty 
of  foor  and  a  half  percent,  was  not  executory, 
bat  immediate,  and  by  lesal  authority,  by  vir- 
tae  of  the  patent.  And  tbat  it  could  not  be 
teeaot  tbat  the  calling  of  the  assembly,  under 
tbo  anthority  and  by  the  voluntary  grant  of  the 
cnnvB,  should  defeat  the  doty  first  legally  im- 
]Nned  by4be  aame  authority,  and  therefore  that 
tbe  phuutiif  it  not  entitled. 

Mr.  AlU^ne^  in  repi v.— It  ia  not  to>  be  won- 
dered that  I  abould  nave  exprcttod  mytelf 
Saaeenralely ;  hot  so  1  certainly  must,  since  I 
^poarto  bo  so  much  misunderstood  by  Mr. 
Wallace  ;  the  whole  tenor  of  whoae  argument 
bos  been  calenlated  to  meet  a  toppoted  idea  of 
Jinw,  tbat  tbe  iawt  of  £ngfa£hd  were-introdoced 
nao  Grenada  solely  by  the  prochmmtion  (MT 
t763.  This  waa  ly  no  mtam  Ibe  ol>|ect  of 
'^yMgBBtnt* 


I  contended  that  tbe  proclamation  #as  a  re<^ 
cognition  of  the  right  of  the  iDliabitants  of 
Grenada,  as  Britbh  subjects,  to  be  governed' 
by  the  laws  and  constitution  of  £ngland ;  of 
the  practicability  of  reducing  tbat  right  t» 
practice,  and  the  resolution  ot  bringing  in  all 
Its  parts  into  actual  execution  as  soon  as  possi- 
ble :  therefore  I  dted  the  case  of  Ireland,  and 
upon  authorities,  I  hope,  of  more  weight  at 
tbitday,  than  Calvin's  case:  and  1  did  infer 
that  British  subjects,  settling  in  a  conquered 
country,  conquered  by  tbo  aroas  of  a  king  of 
Great  Britaiut  carried  with  them  their  owa 
lawa  and  privileges ;  and  tbat  tbo  moaoent  tbe. 
crown  reoognfzet  a  colony  of  Britbh  subjecto 
to  have  been  settled,  from  that  instant  it  en* 
gagea  its  authority  br  securiag  to  them  all  tha 
rights  and  exemptions  belonging  to  that  characv 
tor.  And  I  thought  I  had  proved  that  the 
practice  of  the  crown  bad  been  conformable  to 
this  principle. 

But,  to  meet  Mr.  Wallace  upon  bis  own 
ground,  who  asked,  supposing  the  crown  an* 
titled  to  exercise  taxation  over  tlie  inhabitonta 
of  Grenada,  who  were  there,  or  should  resort 
thither,  indiscriminately,  by  right  of  con4|iiest, 
Jbow  the  crown  bad  parted  with  this  right,  I 
acknowledge  not  properly  waived  it  f  I  an- 
swer, let  us  suppose  for  a  moment  that,  ante- 
rior to  the  proclamation,  the  crown,  as  con- 
queror,^ had  a  power  to  raises  permsnent  tex 
on  tbe  then  and  future  inbabitanto  of  Grenada  t 
and  had  the  mta  neciique  polettaty  tbe  legisla* 
tive  authority  in  the  fullest  sense,  when  tbo 
crown  declares  tbey  shall  have  a  legislation  of 
their  own,  and  in.  the  mean  while  be  governed 
by  tbe  laws  of  England,  1  contend  from  that 
moment  tbe  king  bad  parted  with  the  r%ht, 
supposing  he  had  that  right  Uil  than  of  impot- 
ing'upon  them  himself,  by  his  sole  antbori^,  a 
*  permanent  tax.  And  I  contend  that  the  pa- 
tent to  governor  Melville  repeated  and  enforced 
the  grant,  taking  it  as  such  for  the  present,  in 
the  most  solemn,  manner. 

In  vain  would  ifbe  argued  tbat  these  grantt 
of  tbe  laws  of  England  were  executory,  and 
therefore  might  be  suspended :  prodamationt 
and  patedto  snob  as  these  are  not  of  such  » 
flimsy  nature,  to  be  suspended,  that  is,  vir- 
tually repealed,  to  be  granted  to-day,  and  re- 
sumed to-morrow.  And  if  this  cannot  be  de- 
nied, then  the  English  laws  were  tbe  laws  of 
Grenada,  either  1^  prior  right,  or,  as  1  have 
been  willing  to  argue,  since  Mr.  Wallace  baa 
laid  so  much  strest  upon  tbe  executory  nature 
of  the  proclamation,  by  actual  immediate  grant. 
And  there  it  no  one  principle  of  English  law 
more  decidedly  clear  than  that  the  crown  can- 
not,  by  ita  sole  prerogative,  enact  a  law. 

It  was  next  argued,  tbat  principles  of  equity 
require  this  duty  to  be  imposed  ;  because  it  in 
recited  in  the  patent  of  the  SOth  of  July  that 
tbe  Leeward  Carribbee  islands  pay  it. 

To  this  there  is  firtt.ooe  f^eneral  and  conclu- 
sive answer— whatever  equity,  wisdom,  or  ex- 
pedience there  may  be  in  the  measure,  it  must 
be  exaottted  by  legal  means.    The  propriety  of 
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tbe  •l^ect  can  ncvvr,  in  a  IcglJ  tiMr,  Mocfify 
the  mewifl  Uken.    '  Nil  ctuquam  expedit  qwM 

*  DOD  per  leges  licet.    Nil  utile  anl  beoeHuoi 

*  quod  legibos  contrarium.'    Bui  a  particular 
answer  is  likewise  ready. 

The  first  plaee  io  which  this  tax  was  ever 
thought  of  was  tbe  island  of  Barbsdoes ;  but 
there  it  was  not  imposed  under  chum  of  prero* 
galive,  but  by  a  national  act  of  their  own  in-* 
temal  legblature :  and  it  was  a  grant  for  spe^ 
dal  purposes  ejirptessed,  of  buildiog  their 
prison,  their  courts  of  justice,  their  fortresses, 
and  kee|iing  them  for  the  future  in  repair.  Ahd 
larther,  in  consideration  of  the  connrmationof 
their  titles  which  had  been  lost,  or  were  become 
obscure  in  consequence  of  the  opnfusion  of  the 
island  during  the  troubles  of  the  preceding  reigu 
of  Charles  die  first. 

1  most  be  particular  in  stating  this.  The 
first  grant  of  Barbadoes  was  to  the  earl  of  Car- 
lisle from  Charles  tbe  first:  he  divided  tbe 
lands  by  subinfeudation  amongst  various  pur- 
chasers. 

During  tbe  troubles  lord  Carlisle  abandoned 
ihe  island ;  the  protector,  Cromwell,  took  pos- 
session, and  made  several  grants  of  different 
parts  of  it ;  on  the  restoratbn  the  king  made  a 
new  grant  to  tord  Willboghby  of  Parham. 
In  consequence  of  these  several  cnanges  of  pro« 
perty,  and  the  violent  and  sudden  revolution  of 
afiairs  in  the  island,  much  confusion  arose. 
Tbe  creditors  of  k>rd  Cnlislo  asserted  their 
claim  ;  the  grantees  of  Cromwell  held  by  very 
uncertain  claims ;  and  lord  Carlisle's  creditors 
succeeding  would  necessarily  have  defeated  tbe 
grantees  of  lord  Wilbughby.  To  settle  these 
disputes  the  crown  a^eed  to  purchase  the 
whole ;  and  for  tbe  purpose  of  raising  a  fond  to 
discharge  hud  Carlisle^  debts,  and  the  other 
purposes  already  mentioned,  this  duty  was 
granted  by  the  aisembW  of  Barbadoes. 

Your  lordship  will  find  tliese  partionlara  in 
the  act  set  forth  on  tbe  record,  but  mere  fully 
in  lord  Clar^don's  answer  to  the  seventh  arti- 
ele  of  his  imjieacbmeot,  which  is  in  the  cen- 
tiauation  of  hn  history,  lately  noMished. 

I  dare  say  Mr.  Wallace  will  find  tbe  princi- 
ples of  equity  not  verv  cogent  on  Grenada,  in  a 
comparison  with  Baraadoes  in  this  particiilar. 

As  to  Nevis,  Blontaerrat,  and  Antigua,  with 
the  English  part  of  St.  Christopher's,  the  same 
observations,  in  great  OMssure,  will  occur. 
The  grants  of  four  and  a  half  per  cent,  in  these 
islands  were  likewise  on  special  purposes,  and 
were  granted  by  their  own  assemblies. 

As  to  tbe  part  of  St.  Christopber's  obnqtMred 
fimnthe  French,  and  ceded  by  the  treaty  of 
IJtrscbt,  the  .very  same  claim  was  made  in  the 
rogn  of  queen  Anne,  asecrtad  by  an  act  of 
privy  conndl,  and  exemplified  under  tbe  great 
•sal,  the  same  which  is  now  made  upon  Ors- 
aada,  of  imposing  this  duty  hf  prerogative. 
The  act  was  withdriwn ;  the  duty  never  cd- 
leeted  ;  tbe  people  warmly  opposed  ;  admi- 
nietralion  yielded,  and  consented  to  take  it  by 
act  of  assembly ;  a  circomstance  inaredibie,  fir 
tiiej  Im4  not  been  oanvuMed  that  tha  mmtmn 


was  unwarranted  :by  law,  and  Ike  eppoiitiea 
fust.  And  when  the  duty  was  finally  granted 
to  the  cpown  it  waa  not  only  by  anembly,  bnifc 
under  terma. 

Somnch»  therefore,  for  an  ai^ument  built 
OB  the  principles  of  canity,  comparing  tha  ia:i^ 
position  of  tliis  duty  by  act  of  prerogative  ia 
Grenada  with  the  same  duty  in  the  other  Iiee* 
ward  ttlands,  by  act  of  their  own  asasmbliea. 

Mr.  Wallace  observed  the  duty  was  ioi* 
posed  in  1708. 

Lord  Mantfifild  said  It  could  Viot  vary  thfti 
question  an  iota  :  that  the  cause  was  put  on  iin 
proper  footing ;  that  he  took  it  as  admitted  the 
duty  was  laid  on  io  1703,  and  added,  it  was 
ntised  long  before  the  alCt,  which  was  in  1727. 

Mr.  Wallace  said  the  whole  duty  in  that  tiiQe 
amounted  to  hot  30/.  Mr.  Alleyne  observed 
on  this  that  30/.  raised  in  S4  years  was  a 
strong  argument  that  hardly  any  planter,  at 
least  any  considerable  planter,  had  submitted 
to  pay. 


Mr.  Alleyne  continued.^But  farther, 
to  equality,  besides  the  reasons  giveUt  common 
observation  will  shew  in  what  manner  tbesa 
new  settlements  in  the  island  have  been  mtfde* 
Large  iaierert  on  loans  payable  yearly  out  of 
their  estates.  So  far  from  additional  burthen, 
it  might  have  been  hoped  from  government 
that  tbey  would  have  assisted  this  mfoat 
colony,  always  much  below  the  other  settia* 
meats  when  in  the  hands  of  its  former  posecs 
son  ;  and  now,  if  this  impost  should  prevail, 
miserably  below  indeed* 

Bttt»  not  to  want  an  argument,  which  can* 
not  readily  banpen  to  the  ingenuity  of  th« 
learned  counsel  who  snpporta  the  dmndanfs 
cause,  if  it  be  true  that  the  proclamation  in 
worda  appeara  fully  either  a  conveyance  or 
recognition  of  aU  tbe  rights  of  British  subfccto 
to  tbe  inhabitants  who  were  in -Granada,  or 
should  resort  thither ;  and  that  the  iaiand  in 
not  under  circumstances  which  should  make  a 
censtrnction  to  support  the  impost  fiifouraldaitt 
etjnity,  independent  of  higher  consideratioBHi 
stiU  against  such  a  coastruotion ;  yet  Mr.  Wal* 
hum  argues  that  it  must  mean  this,  that  them 
should  be  such  an  impost ;  because  if  there  in 
not,  the  enjovnsent  of  the  laws  of  EoglaMi  in 
secured  to  the  inhabitants,  which  will  be  an 
unwise  and  cmel  construction.  I  believe  Mr* 
Wallace  is  the  first  politician  who  ever  thougkt 
that  waiving  the  claim  of  conquest,  and  insnriai^ 
to  the  conquered  tha  bloMings  of  a  free  govern- 
ment, was  crud.  And  how  would  it  havn 
astonished  die  wiadom  of  imperial  Rome  to 
hear  that  It  was  unwisel 

Nordanorawn  writeraomittaadnurathapn* 
licy  of  kingSdwaiPd  the  third,  in  plantinga  «•• 
lony  in  Gakia,  and  of  course  communicating  tn 
that  place  tha  wise  aad  beneficial  htws  af  Eng^ 
land,  so  firm  asnpport  of  puUia  order;  aoprn« 
dnetivaaf  saenrity  and  happiaeastoavary  iadi* 
vidwd  living  vnder  tham» 

I  have  tha  aotharity  of  thegveat  and  eseel* 
lent  iir  Mfttthaw  Bnie^  affiurming  thia  Io  hvm 
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ben  bii|ineliee  in  bis  otbcr  oonqiietti,  is  I 
btre  ilreujr  ebserred,  Iwkh  in  SootltMl  %jqA 
Waks,  iirf  tMrianding  it  biffblv*  kX  IcMt  Ibis 
ohjeeiioB  mtv  be  nserrerf  till  tMrinbabiUnts  of 
Omukk  tUDK  this  benefit «  kirtfaen,  and  ooni- 

ea  af  it  u  Boch.  Mr.  CKni{A)ellv  certainty^ 
bii  partf  does  iiot  eomplain,  for  he  comes  to 
fhim  the  ben^  of  tboie  laws,  as  bis  dearest 
Krtb-rigbt:  and  it  will  be  singolar  if  it  sbaN 
iMip(te  that  any  elooueoce  bball  persuade  any 
indiridial  of  Grenada  tbat  it  is  a  reproaeb  40 
iheoMf  oared  to  partake  equally  in  those  laws 
isd  ftistitution  which  are  the  glory  and  bap- 
paenef  theooaaoeiors,  and  Ibe  admiration  of 
■ubiod;  tbe  jSnglisb  laws:  md  if  they 
ibaoU  rstbcr  «boose  to  sbk  again  mto  Ifaie 
Me  af  a  people  under  tbe  band  of  con^nest 
Ibnieoji^  that  equal  liberty  wbieb  aboiisbes 
aDiniMMiis  distinctions  between  the  conquerors 


The  ferticnlar  cruelty,  bowe?er,  which  Mr. 
WaNaee  suggests  is*  this  ^  estates  have  been 
iBttled,  ooDtracts  made,  and  things  done  with 
ariairtotbe  ref^nlations  of  the  law  then  pre- 
wjJJDg;  to  alter  this  by  the  proclamation  would 
barace  tad  disappoint  the  parties,  and  annul 
Ibcir  deeds. 

Nothing  can  be  more  fallacious  than  this ; 
Ar  if  at  any  time  posterior  to^the  prodamatioii 
IB7  dead,  contract,  settlement,  or  any  other 
■latter  of  biw  bad  been  brought  into  litigation, 
•ad  appeared  to  bare  been  transacted  in  con- 
ftnaity  to  the  French  laws,  i^rerious  to  the 
Kadaination,  and  while  tbe  laws  of  France 
vcre  yet  in  tbe  island,  those  laws  wouM  bare 
^  adopted,  and  tbe  instrument  would  have 
iMd  ita  intended  effect  according  to  them ;  and 
tteiaw  of  Engfcind  wootd  hare  taken  notice  of 
tbeni)as  it  does  of  all  foreign  laws,  where-eon*- 
bacts  are  made  under  the  authority  of  those 
Imi;  exactly  as  in  cases  which  bare  bap- 
fcaed  in  Chancery  and  in  this  court— -All 
jasrcaatile  csotracts  have  this  effect :  and  so  it 
ii  allowed,  as  a  settled  rule  of  law,  in  the  case 
ff  Freamoult  and  D(«Ure. .  The  line,  therefore, 
is  tnffidently  broad,  and,  al  the  aame  time  suf> 
^itatly  clc«r  and  defined «  from  the  prodama^ 
tba  the  Boglieb  shall  prevail  as  to  all  suhse- 
^oeot  transactions ;  till  the  prodamation  the 
Fnach  laws. 

Bet  in  support  of  his  generah  proposition, 
aonoeinittg  the  nature  of  the  rights  of  a  cou* 
jsned  people,  Mr.  Wallace  has  cited  two 
>lbi8trious  names,  (Grotioa  and  Puffemlorff) 
nsMs  which  1  shall  ever  mention  with  the 
pcatsat  reverence.  Yet  I  have  erer  wished  to 
a>Kuefrom  the  sentiments  ef  writers  who  hare 
■announted  prejudices,  and  reasoned  liberally, 
Mt  devoting  myself  to  the  greatest  name  with 
ssaoKniited  attachment.  Great  and  extensive 
■■their  genius,  their  leatving,  their  application 
^>M,k  is  well  known  to  those  who  pre  conver- 
■nt  in  their  writings,  that  they  have  adopted  in 
■"at  places  thb  positive^  constitutions  of  tbe 
^fwial  law,  as  abstract  general  truths  of  na- 
I>k;  hence  ia  moat  pla^s  their  reasoning'  is 
'■ttiwbtt  «Do  esnflned'  for  the  iwiversafi^  of 


tbesbbjeot,  and  in  many  liable  to  exceptions. 
Far  be  it  ffom  me,  however,  to  speak  irreve- 
rently of  them  \  tliey  have  broken  the  ground^ 
though  they  discovered  not  k\\  the  treasures  of 
the  soil ;  and  though  they  might  in  some  jn- 
stonces  be  mistaken  in  tbe  true  quality  of  the 
soil  iSmK  And  to  their  great  labonrs  the  re- 
finement of  poMic  law  is  originally  owing. 

Witb  respect  to  the  instances  of  prerogative 
iotnnded  to  have  been  adduced  to  justify' this,  I 
find  only  one  mentioned,  wbieb,  surely,  cannot 
be  supposed  to  support  it  by  the  comparison  ; 
the  seisure  ef  the  Massaobuset's  charter  in 
168a,  In  tbe  reign  of  James  the  second.  No 
man  will  wonder  at  tbe  violence :  tbe  imprison* 
ment  of  the  bishops ;  the  campaign  of  Jefie* 
ries ;  tbe  seizure  of  every  charter  le^  by  hia 
brother ;  were  then  as  acts  of  ordinary  justice 
%%  home.  And,  when  the  city  9laelf  was  not 
safe,  we  shall  not  wonder  the  Massttcbuset^ 
bay  was  invaded. 

Mr.  Wallace  has  not  chosen  to  argne  the 
right  of  ultimate  judicature  in  this  court  and 
in  the  House  of  Lords.  He  leaves  me,  there* 
fore,  at  large,  with  the  observations  I  made  on 
that  point ;  and  with  a  concession  thus  far  at 
least,  that. there  is  no  argument  from  expe- 
rience to  the  contrary.  « 

Tbe  last  stress,  on  the  dose  of  the  argu- 
ment, was  placed  on  the  expedience  and  neces- 
sity of  the  power  of  legislation  continuing  in 
the  crown  till  the  legislature  of  the  island  ac- 
tually sat. 

This  argument  would  go  far  indeed;  it 
would  ultimately  prove  thai  in  the  recess  of 
parliament  the  crown  is  arbitrary  legislator  of 
this  empire,,  and  may  iqpoee  a  permaoeni  tax 
on  Great  Britain  itself. 

But  the  constitution  has  happily  provided  a 
power  in  the  crown,  by  which  it  to  espbfed  to 
obviate  sudden  emergencies ;  or  in  cases  not 
provided,  bills  of  indemnity  have  always  con- 
firmed by  an  act  of  state,  what  was  reqnired  as 
an  exertion  of  extraordinary  power.  '  Sains 
populi  soprema  lex  esto.  Ne  quid  detriment! 
caperet  respubltca ;'  affirming  and  strengthen- 
ing the  general  rule  by  the  very  means  used 
to  protect  the  necessary  deviation,  and  which 
nothing  less  than  such  a  solemn  judgment  of 
the  collective  body  of  the  state  alleging  its  ne- 
cessity can  protect. 

So  in  Grenada,  from  the  first  proclama- 
lion  in  October,  1763,  to  the  session  of  the  as- 
sembly in  17(^5,  the  crown  had  similar  powers 
finr  obviating  sudden  emergencies,  amongst 
the  number  of  which  powers  a  permanent  tax 
cannot  be  esteemed. 

I  have  now  had  the  honour  ef  submitting  to 
yonr  lordships  what  considerations  occurr^- to 
me  in  reply  to  Mr.  Wallace's  ai^ument,  of 
which  it  would  ill  become  me  to  speak  with 
disrespect;  I  shall  only  ssy  that  it  appears 
fairly  answerable  in  the  manner  I  have  sub- 
fbitted. 

And  now  1  trust,  I  may  take  leave  of  this 
subjeei  by  congratulating  my  client  (lor  if  better 
argomenls  Were  to  bav.s  been  fomfd^  Mr.  Wal-* 
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koe  would  have  discovered  tbem)  with  beioff 
aeciire,  and  atandingf  on  a  ground  which  wifl> 
warrant  my  application  to  the  Court  for  judg- 
ment for  the  plaintiff. 

Curia  ulteriut  advisor e  tmU, 

[Note,  After  the  argument  lord  Manfield 
said ;  The  cause  has  been  very  well  argued. 
There  is  one  thing,  however,  which  neither  of 
you  have  defined  precisely.  Have  you  any 
idea  a  colony  can  Imb  settled  by  British  subjects 
without  the  intervention  of  the  crown  ? 

Mr.  Alleyne,  if  subjects  settle  on  an  island 
uninhabited,  for  instance  a  shipwrecked  crew, 
they  cultivate,  they  inhabit.  If  the  crown 
claims  this  island  as  a  settlement-  by  its  own 
subjects,  they  have  a  right  to  say  give  us 
a  constitution,  govern  us  by  the  laws  of  £ng- 
knd  or  not  at  all.  If  it  demands  a  tax  they 
have  a  right  to  say,  No :  till  it  be  demanded 
legally  in  a  constitutional  mode.  ^ 

Xiord  Mansfield.  Ail  colonies  have'  been  es- 
tablished by  grants  from  the  crown.  1  do  not 
mean  it  as  material  to  this  question,  but  that  it 
should, be  understood  no  colony  can  be  settled 
without  authority  from  .the  crown.  As  to  the 
«loctrine  of  those  cases  in  Salkeld,  i  do  not 
think  much  of  it ;  it  is  very  loose. 

Mr.  AUeyne,  To  meet  the  wbole  argument 
in  the  cause,  1  at  first  stated,  that  this  colony 
was  settled  by  authority  of  the  crown. 

Lord  Mansfield,  I  understood  yon  so ;  let  it 
stand  for  another  argument.] 


Afterwards  in  the  same  term  on  the  5th  of 
May  1775,  it  was  argued  by  Mr.  Macdonald 
fbr  the  plaintiff,  and  Mr.  Hargrave  for  the  de- 
fendant, nearly  to  the  effect  following : 

Mr.  Macdonald,  This  is  an  actioh  brotfght 
against  a  custom-house  officer  in  the  island  of 
Grenada  for  money  had  and  received.  The  ^ 
object  is  to  recover  a  sum  of  money  levied,  by 
the  defendant  as  a  duty,  and  paid  by  the  plain- 
tiff; but  paid,  he  contends,  without  legal  con* 
sideration. 

There  is  a  special  verdict,  which,  after  what 
has  been  argued  so  fully  and  with  so  much 
perspicuity,  it  will  be  only  necessary  fbr  me 
in  point  of  form  to  state  very  shortly. 

The  jury  find  the  island  of  Grenada  in  the ' 
West  Indies,  was  in  the  possession  of  the 
French  kiDg,  and  conquered  by  the  British 
arms ;  that  there  were  several  customs  paid  and 
payable  to  the  French  monarch,  upon  goods  ex* 
ported  and  imported  from  and  into  the  iskmd. 
They  fiod  the  surrender  of  the  bland  to  the 
l^ing  of  Great  Briuio,  in  February  1763 ;  in 
the  articles  of  which  the  inhabitants  are  re- 
cognised as  British  subjects,  and  the  same 
protection  and  privileges  granted  as  to  the 
other  colonies  of  America.  And  that  they 
should  not  be  obliged  to  bear  arms  against  his 
most  Christian  majesty,  while  the  then  war 
eontinued,  and  the  fate  of  the  island  remained 
undetermined ;  that  they  should  take  the  oath 
«f  allegiance ;  that  they  should  be  govumed 


by  their  own  lawn,  vnltl  bis  majesty^  pieaanra 
•nould  be  further  known. 

They  find  the  treaty  of  the  10th  of  Februa- 
ry 1763,  by  which  the  French  king  renouoees 
Nova  Sootu,  Canada,  and  other  countries  to 
the  king  of  Great  Britain;  and  in  October 
1763,  the  king  of  Great  Britain,  by  hia  pro* 
damation,  assuring  the  inhfdiitants  of  his  new 
conqoestS)  and  amongst  them  Grenada,  of  his 
paternal  care ;  and  that  he  has  given  order  t6 
SUB  governors  that,  so  soon  as  may  be,  the^ 
shall  call  assemblies,  with  power  to  the  g<H 
vernor,  with  consent  of  the  council  and  re|lrt« 
sentatives  so  assembled,  to  make  laws  as  near 
as  may  be  conformable  to  the  ^ws  of  Great 
Britain:  in  the  mean  time  all  penons  maj 
confide  in  his  majesty's  royal  protecslien,  and 
the  benefit  and  enjoyment  of  the  kws  of  £ng'« 
land.  Then  the  proclamation  proceeds,  and 
constitutes  a  coubdl  to  determine  aH  civU  and 
criminal  causes  according  to  the  laws  of  Great 
Britain ;  the  jury  find  a  second  proclamation 
in  March  1764,  reciting  the  benefit  of  n  speedy 
settlement  of  the  island  of  Grenada  and  thw 
other  islands;  directing  a  survey  of  lands,  and 
a  certain  number  of  men  and  women  to  be 
maintained  on  the  lands  under  penalties  ;  they 
further  find  that  his  majesty,  by  his  letters  pa- 
tent in  April  1764,  msde  Robort  Melville,  esq. 
his  governor  in  tbe  island,  in  the  room  of  g«»- 
vemor  Pinfold,  to  act  undisr  instructions  given 
and  to  be  after  given,  ordering  biro,  aseooo  as 
situation  and  circumstances  will  admit,  to  csdt 
assemblies,  with  full  power  to  mske  and  or* 
dain  laws,  statutes  and  ordinance^!  for  the 
welfare  and  good  government  of  the  people 
of  the  island  of  Grenada. 

Afterwards  by  letters  patent  the  dOtfa  .  of 
July,  1764,  thejf  find  a  ta«  imposed  by  claim 
of  prerogative  m  tbe  same  manner  as  in  the 
island  of  Barbadoes  the  90th  of  July  1764«>of 
four  and  a  half  per  cent,  on  commodities  ex- 
ported ;  iby  find  the  defendant  levied  tbe  tnz, 
and  plaintiffpaid  it 

The  verdict  farther  finds  the  action  bronghl 
by  consent  of  tlie  attorney-general. 

1  am  humbly  to  contend  before  your  loid- 
ships,  first,  that  no  such  tax  ooohl  be  hnposed 
byiprerogative. 

And  secondly,  that,  admitting  tho"  crown  by 
prerogative  was  entitled  to  have  imposed  socb 
a  tax,  hia  majesty  by  his  proclamation  of  Oo- 
tober  1763,  prior  to  tbe  instrument  for  raising 
snob  tax,  has  waived  that  right. 

Your  lordship  finds  by  the  special  yerdict 
that  the  island  of  Grenada  was  conquered  by 
the  British  arms  in  February  1763,  nod  by 
treaty  aurrendered. 

I  take  it  to  be  dear  that  the  sovereign  of  the 
atate  conquers  not  fb^  himself  personally,  bnt 
tor  the  state :  and  according  to  this  I  have  m 
great  aothoritjjr,  which  I  shall  beg  leave  to  cilo 
to  your  lordship. 

Vsitel— He  says,  it  is  asked  to  whom  tbe 
conquest  belongs,  the  prince  or  stale?  Thi9 
question  oiurht  never  to  have  been  asked* 
Whose  are  the  arms ;  whose  the.Axpenoe  ?  IC 
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heiMifKiul  li  Kk  •tm,  y«t  wboae  Mood  is 
•M?  If  be  oicd  mercenary  troops,  does  net 
he  nfm  \m  stele  to  the  retentittciit  of  tbe 
ts»;r 

Icoilfct  from  the  same  sathor,  who  lays  it 
dnrs  as  a  principle  of  the  law  of  naiions,  that 
if  H  SDiababiled  country  be  planteii  by  British 
nbjeds,  all  the  Engtii^  laws  (which  are  the 
M  rij^hl  ef  every  suigect)  are  there'  im- 
neiiitely  ;  but,  if  it  be  a  coiieeered  state 
elirii  \Im  laws  of  its  own,  those  laws  remain 
ioe  aotil  others  are  pro?  ided. 

Lari  Mani^cld.    Does  he  quote  any  autho- 
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Mr.  Mmedonald  coDtiDoed.  After  a  coantry 
itheeeaae  psrt  of  the  state,  he  seems  to  take 
i^  as  a  principle,  that  it  partakes  of  its  coasti  • 
;   and  therefore  not  to  think  anthorities 


i4N4  Coke's  Report»-*Cahrin's  case — that 
the  kis^  sany  alter  or  change  the  laws  of  a 
ean^aefsd  ooootry,  hot  till  he  doth,  the  former 
lawsresMin.  This  can  only  m^u  flagrante 
hdh  thai  he  nay  do  it  $  or  in  countriea  where- 
kihe  whole  legidatioa  is  in  the  king. 

Ssik.  411,  the  difference  of  the  iacts  in  that 
esse,  preeeots  my  quotiagf  lo  year  lordship 
the  decision  itself ;  bat  open  the  general  prio- 
cqde  what  Ahe  Court  laid  down  was  thos:  In 
die  case  of  an  nniobahited  country,  all  laws  in 
6ree  in  England  are  in  force  there  ;  but,  Ja- 
ansen  having  been  a  conquered  country,  and 
aat  &and  pnrcel  of  the  British  domioions,  the 
lavs  of  Jaaaaica  stand  iu  power  till  others  are 
appointed. 

[Lord  JlIaDsfield  said  upon  this,  the  opinions 
We  rery  loose,  and  with  a  total  igtiorance  of 
hets:  Jamaica  was  conquered  by  Oliver 
Ckomwell ;  I  believe  none  of  the  conquered 
isljects  remained.  It  is  absurd,  that  in  the 
catonies  they  ^should  carry  all  the  laws  of 
England  with  them;  they  carry  only  such 
IS  are  applicable  to  their  situation  :  I  re- 
SMffiber  It  has  been  determined  iu  the  coun- 
cd:  there  was  a  question  whether  the  sta- 
Me  of  charitable  uses  operated  on  the  island  of 
Heris:  it  was  determined  it  did  not ;  and  no 
hws  bot  such  as  were  applicable  to  their  condi- 
ttnless  expressly  enacted.J 


I  wroM  ihrAer  fsmark,  that  where  the  words 
**  king^nrnof  ere»n''  in  treatises  of  general  law 
■a  itttrodnced,  IwonM  understand  them  ac- 
canfing^  to  the  nature  of  the  state  of  which 
ih^  are  spoken,  or  to  which  to  be  applied, 
wards  sf  Orotlas,  «*  Rex  let  regnom," 
them  into  Dutch,  I  shonld  call  the 
<rettcfal  the  kin^  or  sovereign ;  and' if 
Bajglish  ««  king  and  parliament.'*  I  don't 
that  the  formal  part  of  the  law,  oi 
I,  hnt  that  the  legishttire  part,  goes  thi- 
If  I  an  right  in  my  .idea  of  the  law  of 
it  osofioes  tba  power  of  the  <oon«^ 
r,  naerely  within  the  time  of  cooftict,  and 
the  sword  is  the  only  law  to  which 
iAsr  side  san  cnsart;'  but,  when  a  country 
?0U  XX. 


snrrenders  la  the  Britikh  anns,  iHmw  military 
gorerument  ceases,  what  can  come  in  but  the 
law  whioh  governs  erery  partfcoiar  subject ; 
the  legislation  of  Great  Britain P  When  th^ 
sword  is  once  sheathed,  I  caanot  concerre  &t 
the  existence  of  any  other  power  but  the  legis-' 
la^ire  power,  the  ooostituti«nal>law,  or  govern*' 
meat.  The  forms  of  their  constitution  may 
and  must  remain  till  the  executive  power  dif- 
fuses those  which  obtain  in  his  other  donii- 
nions.  I  take  it  that  laying  on  imposts  with- 
out consent  of  parliament  was  one  of'  the  great 
points  on  which  the  Refolution  turned;  and 
another  roToloGon  much  earlier ;  and  Magoa 
Charta,and  almost  innumerable  statutes.  Wheir 
wo  talk  upon  this  subject,  the  present  State  of 
things  is  always  out  of  the  question  :  1  shall 
therefore  discuss  the  topic  freely. 

Lord  Coke  in  his  treatise  on  the  statute  of  \ 
talliage  says,  no  subject  shall  hare  money  le» 
vied  on  him  without  consent  of  parliament ; 
and  after  ^[oes  farther  and  says,  no  man,  that 
is,  1  eoncciie,  who  can  call  bima^  a  British 
sabjeot,  though  in  another  bountry,  shall  be 
taxed  without  his  representatives. 

Here  opon  the  principle  of  the  law  of  con- 
quest, by  what  reaaon  can  the  power  extemt 
over  the  conquering  people  themselves ;  shall 
those  who  conquered  with  him  share  the  fate 
of  the  conquered  P  It  wookl  be  repugnant  Uf 
every  prittdple^of  reason,  and  to  erery  writer 
upon  the  law  of  nations. 

Vattel,  page  99,  lays  it  down  as  a  principle 
of  the  law  of  nstions,  that  whererer  a  nation 
settles  and  establishes  a  cqlony,  that  colony' 
becomes  a  part  of  the  diMninion,  and  all- that  is 
said  of  the  parent  state  ajtpltes  to  the  colony. 

Orotios  says,  that  subjects  settled  in  a  cefon- 
try  carry  the  same  privileges  tbey  lell  behimi 
them. 

What  is  the  differeuce  between  settling  in  a 
country  uninhabited  or  inhabited  P  As  to  the 
executive  power  it  is  this  :  (hey  must  wait  the 
directions  of  that  power ;  as  to  the  legislative, 
the  law  is  the  same  to  them  as  that  which  go- 
verns me,  and  every  man  who  hears  me. 

1634>  March  17th)  t5th,  a  bill  brought  into 
council.— It  was  that  which  restrained  tha 
fishery. 

The  journal  of  the  House  says— The  se* 
cretary  said  this  is  a  conquered  country,  it  is 
the  king's ;  you  have  nothing  to  do  with  it : 
the  parTtament  held  they  were  part  of  the  do- 
miaioos  of  the  state ;  they  say  toe  penalties  and 
forfeitures  are  void,  as  not  being  by  authority 
of  parliament. 

sir  E.  Coke  said,  how !  not  subject  to  par- 
liament !  why  they  pass  by  the  king's  letters 
patent  P 

To  be  surq  it  is  true  the  king  cannot  grant 
penalties  and  forfeitures ;  for  that  Would  be 
imposing  a  tax  under  colour ;  and  it  is  proved 
demonstrably  the  prerogative  of  the  crown  had 
not  that  power  over  them. 

[Lord  Man^iM,  I  take  it  those  penalties^ 
were  rsooreraNe  hsce.]  ^ 
U 
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The  GMMMuence  in  the  very  next  charter 
was  a  grant  w  a,  free  fishery. 

In  the  charter  panted  to  Mr.  Peno  there  is 
this  remarkable  clause,  that, no  imposiiion  shall 
be  le?iefi  on  the  colony  without  consent  of  the 
proprietor  and  assemJbfy,  but  by  set  of  parlia- 
opent  in  England.    Calais  was  a  colony. 

[Lord  Mansfield.  Was  Calais  a  colony  ?  It, 
Was  ceded  by  the  treaty  of  Bretigny.] 

Lord  Vaughn,  S90,  states  writs  of  Non  Mo- 
lestando,  issuing  out  of  Chancery  to  the  mayor 
of  Calais,  and  di?en  writs  of  error. 

With  regard  lo  the  other  parts  not  colonized, 
tU  mandatory  writs  issued  hence  as  they  might 
do  to  auy  part  of  the  king's  dominions.  L^d 
Vaughan,  but  without  pr^edent,  says,  writs  of 
error  might  issue  to  Ireland  ;  I  don't  find 
however  that  remedial  writs  ever  issued,  but 
mandatory  writs. 

The  conquest  of  Wsles,  by  Edward  the  first, 
has  already  been  very  fully  considered,  and  I 
find  no  reason  to  depart  (Jrom  the  ground  then 
taken.  The  language  of  that  king  was  that 
every  part  of  bis  dominions  not  in  bis  possession 
was  feudatory  to  him,  *  quia  in  proprietatis  do- 
*  minium  totaliter  conversa  et  tanquam  pars 
'  corpori  anifexa  et  unita.' 

From  the  conquest  no  instance  of  any  but 
the  legal  authority  exercised. 

The  conquest  of  Ireland  is  the  next.  Co.  4th 
lost,  savs  that  H.  3  ordered  the  laws  kept  in 
England  to  be  observed  in  Ireland,  and  that 
he  sent  a  transcript.  Leland  considered  this  as 
merely  declaratory  of  the  necessary  conse- 
quences of  the  laws  already  received. 

In  Harris's  Hibemia,  from  the  records,  a 
grant  to  Felix  Stephens,  with  the  wardships: 
Uiis  could  not  have  been  constituted  without 
manner  of  recovering  according  to  the  laws  of 
England. 

Lord  Holt  says,  (which  concurs  with  thisar* 
gument,)  it  was  not  the  mere  conquest,  but  the 
subsequent  settling,  which  let  them  into  the 
same  rights  with  the  other  subject^. 

In  Mr.  Petit,  80,  to  shew  the  Commons  of 
England  sat  separate  before  the  37  H.  d,  a  re- 
gister is  cited. 

In  the  28th  of  Henry  the  third,  by  the  queen 
regent  to  the  archbishops,  bishops,  &c.  of  Ire- 
land, to  assemble.  Therefore  Irelsnd,  Wales, 
Scotland,  all  partook  of  the  constitution ;  all 
were  and  are  exempt  from  taxation  by  prere- 
gative.  I  have  spoken  already  of  Pensy  Ivania ; 
Uie  same  argument  will  apply  to  the  other 
colonies ;  the^ame  to  Grenada. 

But  secondly,  even  if  the  colonies  are  not 
exempt  trom  such  taxation  by  prerogative,  ex- 
cept the  king  waive  and  renounce  it,  has  not 
the  king  barred  his  right? 

The  capitulation  requires  liberty  of  selling 
lands.  They  are  allowed  to  sell  them  to  Bri- 
tish subjects,  , 

They  desire  the  laws  of  Antigua  and  St. 
Christopher's,  which,  except  a  few  local  ordi- 
nances, are  the  same  as  in  England,  and  they 
^e  promised  in  answer  that  they  shall  be  con- 
•tdered  as  British  fubjectsi 


Cfctober  7, 1763.  That  all  pcrstas  mav  lely 
on  the  royal  favour  of  Great  Britain  till  the  as« 
sembly  can  be  got  together,  courts  of  justiee 
are  tabe  erecttKl,  with  authority  overcaoies 
criininsl  and  civil,  as  near  as  may  be  to  the 
laws  of  England. 

Then  in  March  it  ia  taken  for  granted  that 
they  have  relied  on  the  encouragement  and  as- 
surances of  the  former  proclamation,  and  asur- 
vev  and  distribution  of  lands  js  ordered. 

Then  by  the  patent  creating  Mr.  Melvills 
governor  of  Grenada  and  the  other  islands,  hi 
IS  ordered  to  call  an  assembly  as  soon  as  pos- 
sible, for  the  purpose  of  making  laws.  I  can 
see  nothing  stronger  than  the  language  of  the 
proclamation. 

That  prockmation  was  said  to  be  execotory. 
*'  The  calling  an  assembly  is  merely  discre- 
tionary in  the  governor."  Shall  the  effect  of 
the  proclamation  he  suspended  on  that  evestf 
Must  we  construe,  '*  I  give  the  law  of  £d|;- 
land  until  you  have  an  assembly"  to  tbis, 
**  You  shall  not  have  the  laws  of  Enghmd  till 
you  have  an  assembly  ?" 

The  legislature  of  the  colonies  might  msks 
such  addition  of  local  ordinances  as  they  sbool4 
think  fit. 

One  of  the  benefits  is  this  proclamation. 

On  what  audiority  was  the  proeUoatioa  f 
The  king  had  no  right  to  levy  the  tax  90lb 
July  1764,  unless  oiider  the  patent  in  April* 
We  need  only  compare  the  dates. 

But  it  is  said  there  is  no  Isw  at  all.  If  tba 
king  has  not,  who  has?  I  answer,  the  sopreoM 
legislstive  power  of  the  sUte.  The  stamp-act 
prevailed  at  that  time. 

It  id  a  principle  in  contracts  between  poi*^' 
cal  bodies  contracting,  still  more  necesssrj 
than  between  private  persons,  that  tbe  f^raat 
once  made,  can  never  be  recalled,  and  caooot 
be  released  till  the  conditions  of  the  contract  are 
broken  by  the  one  or  the  other,. 

This  compact  is  what  every  specolaii^e 
writer  requires  in  his  closet ;  what  practice  re- 
quires in  all  ages  between  nations ;  and  which 
mutually  and  irreversibly  hound  both  parties. 

As  to  the  island  of  St.  Christopher's,  tbe  opu 
nion  of  lord  Hardwicke  and  sir  £.  Nqrtbcy  h. 
observable.  . 

They  certify  thev  have  prepared  a  dradgflit 
of  several  laws  of  iour  and  a  h«lf  per  cent,  os 
theconquered  nartof  St.Cbristonher's,as^M 
they  thought  the  oonditioa  would  permit,  coo- 
formably  to  the  proclanution  1703,  which  was 
in  the  time  of  the  war. 

Sir  Philip  Yorke,  in  the  year  17S9,  sod  aic 
Clement  Worge,  attorney  and  solidUMr-^ese- 
rals,  were  asked  how  far  the  king  could,  by  W 
prerogative,  levy  a  tax -on  the  island  of  J** 
maica.  They  answered,,  that  if  Jaroaitta  tf 
still  to  be  considered  as  a  conquered  ooaotry* 
the  king  has  iHat  right ;  but  if  it  be  in  tbesiMa- 
tion  of  the  other  islands  the  tax  cannot  be  lem 
unless  by  act  of  assembly,  or  of  Bag**" 
parliament. 

.  [Lord  Man^4^^^l  beUeve  year  iep«t  ■» 
wrong.] 
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It  wwMid  tiie^tur  was  expedient.  If  it  is 
lat  that  it  is  expedient  to  them  to  have  their 
mooer  taken  from  them  (hot  I  eaonot  eonceive 
hov  that  sbonid  be)  the  tax  Is  very  expedient : 
tot  I  iiave  no  doolil  the  Goort  will  consider 
whether  it  is  lawful,  and  upon  that  ground 
itst,  with  good  expectatioD,  the  cause  of  the 
flaiiiliir. 

Lord  AfMf^/dL— They  allow  the  Talidity 
«f  the  letters  patent  of  1764,  so  far  as  they  an- 
■ai  the  poU  duty ;  this  comes  in  lieu  of  it. 

Note,  It  seems  it  was  nerer  paid  after  the 
'  ewqncsty  and  there  was  an  inttfnral  of  two 
jeaiB. 

Mr.  Hmrgrave.  My  lord ;  when  I  consider 
the  great  importance  of  the  questions  arising  in 
tfus  cause,  and  how  ably  and  learnedly  they 
ha^  been  argued  by  the  gentleman  on  the 
ether  side,  1  flnd  myself  under  extreme  diffi- 
eahies;  nod  I  wnb,  that  the  task  of  answering 
apeh  learned  arguments  had  ftdlen  npen  some 
person  more  ca|Hihlc  of  acquitting  himself  of  it 
than  I  am. 

Two  questions  hare  beeh  made  in  this  cause ; 
one  is  a  general  question,  Whether  the  king 
by  his  prerogatire  has  a  ri^ht  to  tax  a  con- 
fnered  country  f— The  other  is  a  more  parti- 
cnlar  question ;  and  that  is,  Whether  the  island 
#f  Orniada  at  the  time  of  imposing  the  duty  of 
Ihnr  and  a  half  per  cent  was  to  be  considered 
as  a  conquered  country  ? 

My  lord ;  it  is  not  necessary  to  debate  gene* 

tally,  what  is  the  effect  of  conouest,  or  what 

figots  the  conqueror  has  over  the  people  con  • 

qaered.     To  destroy,  to  kill,  to  despoil  and  op- 

prcaa,  are  pretensbns  I  should  be  shocked  to 

argue  in  ftkrour  of.    But  there  are  some  rights 

wkich  must  be  allowed  to  the  conqueror;  and 

1m  baa,  as  I  apprehend,  a  right  of  making  laws 

to  govern  a  conquered  people.    If,  iodMd,  he 

ODBoenls  ti>  stipulations  in  their  favour,  they 

eootroiil  the  legislative  power  of  the  conqueror; 

and  ought  to  lie  rigidly  observed.    But  if  there 

is  a  stthmissioa  without  an^  particular  terms, 

tfwn  the  full  sovereignty  vests  in  the  conqueror ; 

and  be  has -the  legiilaM^e  power  without  any 

ether  roles  to  direct  him  in  the  exercise,  than 

these  whicli  natural  justice  and  equity  pre- 

aerihe.    Such  is  the  general  doctrine  in  respect 

to  a  conquered  eouMry;  and  under  theqnali* 

icntiona  i  have  stated  the  rights  of  the  con- 

qneter  lo  exist,  1  apprehend  -my  learned  friend 

win  scarce  think  proper  to  deny  tiMm.— But 

thaugh  the  general  proposition  may  be  true, 

slill  little  can  be  infrrred  from  it  to  explain, 

what-pewei«  and  what  prerogatives  the  king  of 

-^heat  Britain  is  entitled  to  exercise  over  the 

esantries  he  ebtains  by  conquest.  The  general 

dasinne  only  shews,  that  the  conquered  coun- 

hy  becomes  sulifect  to  the  dominion  of  the  peo- 

afeeaeqoering:  but  bow  smb  dominion  is  to 

be  esmiaed,  in  what  persons  the  p<»wers  of 

kgislalton  ate  veatad,  depends  upon  their  own 

hmn  and  customs,  and  the  form  of  their  own 

goveroBMat*  - 


«  

If  the  king  of  France  makes  a  conquest,  the 
sovereign  of  course,  as  soon  as  the  conquest  is 
made,  assumes  the  sole  legislation  of  the  peo- 
ple conquered. 

In  the  case  of  a  mixed  government  like  onrs^ 
the  legislative  power  over  a  conquered  country ' 
may  be  in  the  king  only,  or  in  the  king  and 
the  two  Houses  of  Pariiament.  It  might  be  a 
question  of  some  difficulty  to  decide,  in  whom 
the  legislative  power  ought  to  reside  in  such 
caseaccording  to  our  constitution,  if  there  were 
no  precedents  of  law  to  guide  and  direct  us. 
But  unless  1  am  greatly  deceived  the  point  has 
already  been  determined:  and  all  theautho* 
rities  which  are  to  he  met  with  upon  the  sub- 
ject, uniformly  concur  in  the  doctrine,  that 
the  power  of  impoaittg  laws  upon  a  conquered  i 
country  bdoogs  to  the  king  as  a  part  j»f  his 
prerogative.  It  has  been  objected  by  your  lord- 
ship, that  the  cases  which  were  cited  upon  the 
former  argument,  as  well  as  those  now  cited 
by  my  learned  friend,  were  so  full  of  insocura«> ' 
CMS,  that  they  were  not  much  to  he  depended 
upon.  So  far  as  regards  historical  fiicts,  I 
agree,  that  the  observation  is  just:  hot  with 
respect  to  the  principle  of  law,  the  cases  are 
clear,  strong,  and  uniform,  and  all  of  them 
ascribe  to  the  king  the  prerogative  of  imposing 
laws  upon  ^a  conquered  country  in  terms  the 
most  explicit.  What  countries  fall  under  thats 
description,  whether  Ireland,  Wales,  or  other 
countries  which  have  been  mentioned  fall  under 
it,  the  authorities  differ  about:  but  in  respect - 
to  the  doctrine  of  hiw  there  is  not  the  least  dta* 
agreement. 

The  eariiest  case,  in  which  1  find  any  fking 
upon  the  suMect,  is  Calvin^s  case ;  and  i  wiQ 
state  to  the  Court  so  much  out  of  that  case  as 
is  applicable  to  the  preaent  subject.  Lord  Coke 
mentions  in  Calvin'a  case,  thst  a  distinction  bad 
been  taken  between  countries  vested  in  the 
kiiiff  hjf  conquest  and  countries  coming  to  him 
by  descent.  This  gave  occasion  to  an  enquiry^ 
whether  the  king  had  greater  powers  over  the 
former  than  over  the  latter ;  and  it  was  agreed 
by  the  judges,  that  he  had ;  and  that  on  a 
country  obtained  by  conquest  be  had  authority ' 
to  impoae  laws.  In  reporting  this  doctrine^ 
lord  cSoke  mixes  with  it  another  distinction  be- 
tween Infidel  and  Christian  countries,  which  is 
now  justly  expkided.  But  this  ought  not  to 
prefudice  the  other  part  of  the  doctrine,  which 
IS  not  liable  to  the  ssme  objection— 

Lord  Man^ld,  .Don't  quote  the  distinctioa 
for  the  honour  of  lord  Coke. 

Mr.  Hargrove.  My  lord,  I  cite  the  case,  not 
on  account  of  the  distinction  between  Infidels 
end  Christians,  but  for  the  doctrine  assented  to  - 
by  the  iudges  in  respect  to  the  right  of  the  king ' 
over  all  conquered  countries.  Though  the  diN 
feren^e  derived  from  the  religion  of  the  coun- 
4ry'  may  be  abaurd  and  unreasonable,  still  there 
may  be  other  parts  of  the  case  not  liable  to  ob* 
jection.  Lord  Coke,  describingthe  king's  power 
over  a  conouered  country,  says,  '•  Be  may  at 
pteuve  alter  aad  change  the  lawt  of  Iha  * 
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kingdom :  but  till  be  does  make  au  altenti^a 
the  aucieDt  laws  remaio."  So  that  according 
to  the  opinion  in  this  case,  the  king  has  the 
complete  power  of  changing  the  laws  of  the 
conquered  people,  as  be  thinks  proper  «nd 
conveoiffnt.  He  may  give  them  tiie  laws  of 
Eoglaud  or  any  other  laws:  hut  if  the  EnQflisb 
laws  are  oncegif en,  froni  that  time  the  king's 
prerogati?e  ofimposing  laws  ceases;  and  lord 
Coke  airrees»  that  then  their  laws  can  only  be 
changed  by  act  of  parliament.  This  doctrine 
from  Calvin's  case  is  of  importance :  for  it  is 
the  opinion  of  all  the  judges,  and  not  altogether 
extrajudicial,  being  aa  observation  oo  a  dis- 
tinction, which  bad  been  made  by  the  counsel 
against  Calvin;  who  distiogiMshed  tie^ween 
countries  Required  bv  conquest,  and  kingdoms 
coming  to  the  king  by  descent;  and  asserted, 
that  countries  of  conquest  are  parcel  of  Eng 
land,  because  acquired  by  the  arms  and  treasure 
of'  England,  and  that  suob  countries  imme* 
diately  become  8ttli|ect  to  the  Uw  of  England. 

But  this  is  not  merely  the  doctrine  of  lord 
Coke's  time,  the  8am^prerogative,has  been  at- 
tributed i»  tbo  crowa  in  all  cases,  io  which  it 
^as  necessary  to  consider  the  subject  both  be- 
fore and  siace  the  Revolution.  Indeed  no  case 
has  arisen,  which  required  a  judicial  opinion  ; 
but  there  have  been  several  cases,  in  the  argtt* 
nent  of  which  the  doctrine  in  Calvin's  case  has 
been  m^nfioped  and  observed,  upon;  and  in  all 
of  thepi  it  has  been  assertad  both  by  the  judges 
apd  coijniiel  as  law. 

The  first  4»se  I  shall  meotioq  is  Duttoo  and 
Howell,  Hill,  d  James  9,  io  the  Ritifi^'s-bench, 
and  afterwards  io  pariiam^ut*  It  is  in  3  Mod. 
159,  and  in  Shower's  Parliamentary  Cases  S4. 
This  case  was  an  action  brought  against  the 
^  goreroor  of  Barbadoes  for  false  imprisooment ; 
aod  the  counsel  for  the  plaintiff  agreed,  that, 
according  to  Calvin's  case,  the  king  may  im- 
pose laws  upoi^  a  conquered  country,  but  de- 
nied that  Barbadoes  wss  a  coqquest.  The 
CQUnsei  for  the  plaintiff,  whose  interest  required^ 
that  the  dpctrine  should  be  controverted,  if 
there  was  a  chance  of  doing  it  with  auc- 
c«Sft  asseoits  to  it  without  hesitetion.  The 
wor^s  of.  Shower  are,  **  It  was  agreed  that 
according  to  Calvin's  case,  upon  the  oooqfuiest 
of  au  infidel  .country,  all  the  old  laws  are  abio- 
fSated  CQ  ituiant^i  aod  the  king  imposes  what 
iaw^  b?  pleases;  ai|d  in  ijie  case  of  toe  oooquttt 
of  a  Christian  cpimtry  be  may  change  tbem 
Ot  pleasure  and  appoint  such  as  he  thinks  fit" 
The  rejfwf Ifer  ffoes  on  and  says,  ^  though  Coke 
quotes  no  aothorihr  for  it"  (which  is  a  mistake 
of  the  reporter,  lor  lord  Qoke  cites  the  case  of 
Ireland  ^^d  other  instances  in  which  the  crown 
li^d  e^i^erpised  such  a  power)/'  ihia  may  be 
consonant  to  reason.  But  it  W^f^  denied  that 
Barbadoes  was  a  conquest.  J^  fv^i;  a  colony  or 
plantatioi^  and  that  imports  lUe  contt^ry,  %od  b^ 
such  names  thes^  plantatioiis  have  always  ffone 
in jletter^  patent,  proclamatpns and aela qrpar- 
)iam«nt,^'  .  Jhe  boo)^  iben  cites  eome  fiutbori- 
fieft  to  profe^  that  Parbadoes  was  a  plantation  or 
MVf  s^tlment  of  Engliybnq^  wM)  Iho  kiog'i 


consent:  Here  your  k>rdsbips  will  observe, 
that  the  sole  question  was,  whether  Barbadoes 
should  be  deemed  a  colony  or  a  conquest;  aod 
it  seems  to  have  lieen  agreed  by  all,  that  if  it 
was  a  conquered  country  the  king  bad  sutho- 
rity  ro  impose  laws.  But  this  ease  was  before 
the  Revolution.  - 

Blanchard  and  Galdy,  which  has  been  so 
frequently  mentioned  to  your  lordship,  is  the 
next  case.  It  was  after  the  Revolution,  and  is 
in  Comberbatch  «38,  and  4  Mod.  8t5,  aod  f 
Salkeld  41 1.  The  question  in  that  case  was, 
whether  seMing  the  office  of  deputy  provsst 
marshal  io  Jamaica  was^witliia  the  statute  of 
Edw.  6,  and  the  Court  held  that  it  did  not  ex- 
tend to  Jamaica,  because  it  being  a  conquered 
countrj^,  the  laws  of  England  did  not  extend  ts 
it  till  introduced  by  ibe  douqueror  or  bis  soe^ 
cessors,  meaning  clearly,  the  king,  for  the  word 
*  successors'  wul  not  Apply  to  parliament.  I 
will  pot  repeat  to  your  lordship  the  words  of 
the  report  in  Salkeld,  as  they  have  been  al- 
ready stated  more  than  once. 

Another  case  since  the  Revolution,  io  whicb 
the  doctrine  is  meudoneo,  is  in  2  Peere  Wil> 
liams  75,  and  there^  my  lord,  it  was  said  by  lbs 
master  of  the  Rolls  to  be  determined  by  the 
lords  of  the  privy  council,  that  if  there  be  a 
new  uninhabited  country,  found  out  by  Eogliib- 
men,  as  the  law  of  England  is  the  birthright  of 
every  subject,  so  wherever  tbey  go  they  carry 
their  laws  with  them ;  but  where  the  king  sf 
England  conquers  a  country  it.  ia  a  differrst 
consideration,  for  there  the  conqueror  by  saving 
the  lives  of  the  people  gains  a  right  and  pro* 
perty  in  the  people,  in  cenaequeoce  of  wliMk 
he  may  impose  upon  theio^  what  laws  bs 
pleases. 

Lord  Manifkld.  It  is  ill  expressed  in  the 
report;  I  take  it  the  master  of  tlie  Rolls  did 
not  express  himself  so. 

Mr.  Hargrove,  My  lord,  tkefe  ar#  the  oaly 
cas4>s,  in  whicb  1  find,  that  the  general  dos* 
trine  in  respect  to  the  king's  prerogative  over  a 
conquered  country  has  oonoie  into  qoestioo. 

B4it  there  are  instances  in  which  the  kjag 
has  actually  exerted  this  prerogative* of  girtog 
laws  to  a  cpuquered  country. 

The  first  instauoe  is  that  of  Ireland.  My 
lord,  authom.  differ  very  much  in  ^boir  opnioas 
about  the  manner,  in  which  the  lawa  or  £aff- 
land  werf  introduced  into  Ireland*  J«ord  Cssi 
in  Calvin's  case  considers  king  John  as  baring 
given  the  laws  of  Ei^and  to  Ir^and.  Tbs 
words  are—"  If  a  kiog  b^  a  Christian  kia^ 
dom  by.copquest»  as  king  Henry-  tbs  8d  bi^ . 
Ireland,  alier  king  John  bad  given  4inlo  tbc0ir 
being  under  bps  obedience  and.  SMJ^eetioQ)  tin 
laws  of  England  for  the  gosernmeot  of  tba^ 
country,  oo  suooeedUig  lung  coukl  alter  tb0 
same  without  parlian^t."  Calf  io'a  eese^ .  f 
Co.  176.  Here  lord  Coke  tfe^ti  Intod  ••« 
oonquered  coMntry*  nod  king  John  as  givn^ 
Uws  aa  a  conqneror.  But  in  the 4th  loHitnti 
king  Henry  the  lid  is  said  to  bavoputif  ia^ 
trodooed  them  bcAiiti  wt  ibamlmf^ 
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dmirrertl  i«ooi4s  ef  the  mgii  of  Henry  3, 

a  vhicii  kmg  Sohm  is  smU  to  ha^  ordained, 

tliittfoliw*  of  £o£rhMid  should  be  oUerved  in 

Ireboi  But  onm  of  them  expresses,  that  be 

iainhced  ili«m   irith    the  oommon  content  of 

iliiilrelajid.     The  wofils  of  the  record  are, 

*'c09focfiidioes  ei  leg^es   refl^ai  nostri  Angiis 

Ills booe  mefDoriae  Johannes  rex  |>ater  noster 

e  oanmioi   <iflaDiiat«%    <le   Uibernik  consensu 

mcritfatvit  in  Uorlk.  allA,"  4  lost.  349^.    From 

,  tbe  reo»^  aimI  ether  eireciinatanees  attend iii(|^ 

Iterngqutft  of  Irelend,   Mr.  Molyoeux  in  bia 

MCNMQta^aimt  the  avtborky  of  the  English 

yadtMMBttolMml  lrel«uii4l  ky  atatales,  has  in- 

kmif  dMit  the  lews  of  J^egland  were  not  im- 

md  jofoa  the  Irieia  as  e  oo«|aered  peoplef 

pt  fcn  extended  t«  them  at  tbeir  own  desire 

Hii  »ilk  their  ewn   coeseet.     But  air  John 

Jkrit't  account  ef    the    JotroductioB  of  tlie 

Kagiiiti  lave    into    Ireland  aeeva  the  nr^ost 

agrnsMe  to  history  ;     mrnfi  aocordiag  to  bim 

ifg$  ware  net  cstabttshed   ^  aioiul  et  aesier 

#rcr  die  whole   eountry,  but  gradually,  £rat 

•nria  nseh  <if  the  coaantry  as  was  poaapiioed  by 

|he£iigiialief4emsts  is  Ireland,  and  at  lep^lb 
•ter  tbe  other^-parts  of  the  island,  as  tbe  kuif 
ftoAtMse  Is  tame  thoaa^ht  proper  to  extend  the 
fvoleotteo  of  tbe  fio^tiflh  hwa,  which  was  not 
laitersally  till  the  3d  year  ef  Jamea  1,  who  by 
pwKJaBfwtton  (leclared^  Ikat  be  received  all  tbe 
iiatiwa  nsder  his  rey^  protection,  jglir  John 
Osfis^f  lieports,  V>t  to  S  08,  and  his  book  on 
the  cansea  why  Ireland  was  net  subdued  till 
Ihn  Ita^HiDin^  of  the  reign  ef  Jaoica  tbe  Ist. 
Thalhfther  ^rticuUrs  en  the  subject  will  be 
m  Pcyn  on  4  Isat,  air  MaUbew  Hak'a 
ef  ihe  CemsMS  Law,  the  1st  ?oL  of 
['a  Hiaiory  of  Ireland,  Niobelson's  Iriah 
Library,  and  twe  controsreraial  tracts 
«i  the  SogUah  pftHiament's  power  ef  making 
luss  lor  Ireland  in  Hanrh'a  Hibernica.  The 
tare  tracts  were  written  about  tbe  year  1641, 
;  paUished  till  within  these  few^yeara. 
of  tbe  ceutraaeray  waa  the  ^ct  ef 
■Me  io  tbe  mh  of  Charles  1, 
declared  many  1  rish  persona  to  be  rebeh, 
fajpoaed  of  their  lands  io  oihera.  The 
n^QWMt  the  right  of  the  Eqgiiab  parlia- 
is  said  to  have  been  written  by  Mr  &ich<. 
Ot  or  aa  A|r,  Hafris  rather  thinhi,  by 
r.  Ptemich  D'Arcy,  an  enuaent  hwyer  of 
tisMS;  and  the  tjr$ci  for  tbe  rifnt  waa 
o  by  air  Saomel  i/UfU^  «erjeant  at  law. 
8s  mueh  for  ike  lime  aadoHMiser  of  inU'oduc* 
lbs  SngM  i»^»  u^  Ireland;  and  it  is 
thtt  hemerer  .the  aevend  writeta 
-ii^.sS|daiwDg4be  medS'Of  eatablisbing 
gii|||iah  laws,  there  is  not  on^  who  deniea 
aig^  ef  Iha  kiqg  «f  ^m^^tul^  to  impaae 
iji  MMuaaed  conmwy  by  preragative, 
Hr«  Jiniyiiaiil^  J^^beae  argunenta,  it 
be  e<iMfaaiadi  ;hsf e  a  4epdenay  that  way. 
i  tistjiany.  attabste  the  iaCtuductbn  ef  tbe 
teWitoanexMiqn^.Qf  the  royal  pre- 
and  th^  any  rtinn  .teems  ercU  founded 
i*  rtspoititasbh  narta  of  Irdaiidaa  wepenol 
Eagtish  cobnici.  Bnftwbiiaftiiiboift^Bnfhi 
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be  in  respect  ta  Ireland,  all,  eicept  flf  r.  Aloly- 
neux,  agree,  that  the  conUitutioo  inresled  the 
king  with  suob  an  authority  over  a  coppered 
country,  lu  the  treatises  by  D'Arcy  and 
Maysrt,  Calvin*^  case  is  paiticiiUrly  eoii|« 
mented  upon  ;  and  botl>  writers  concur  in  the 
principle  there  laid  down  as  to  conqoefed  eeui^ 
tries ;  «*ad  both  recognize  it  to  be  tbe  law  of 
England ;  tbe  only  difference  between  them  in 
this  particular  beiqg,  that  Mr.  D^Amv  aupv 
poses  king  John  to  bare  introduced  the  laws  ^ 
England,  and  that  serjeant  May  art  auppcHoa 
them  to  have  been  introduced  by  king:  Uearv 
the8d.  ' 

My  lord,  Wales  is  another  instance  io  wbieh 
the  prerogatif  e  uf  impoaiog  laws  either  has 
been,  or  as  all  the  books  agree,  n^ght  h^re 
l)een  exerted.  When  Edward  the  first  b^M) 
conquered  Wales,  some  of  iu  «ncicnt  lawa 
were  changed,  and  made  contbrnuible  to  the 
lawa  of  England,  though  the  greatest  part  of 
them  remained  in  force  till  the  S7lb  of  Henry 
8.  But  it  is  not  dear,  whether  the  13tb  ef 
Edward  1,  spmetimea  called  Sutntum  Walli^ 
and  sometiraea  tbe  statute  of  Rotliland,  by 
which  the  alteration  waa  firat  (^lecled,  was  an 
act  of  parliament  or  merely  a  r^yal  charter. 
It  is  printed  among  9ur  statutes,  and  lofdTCoka 
and  lord  Hale  call  it  a  aiatute,  and  it  b  so  called 
in  Plowden;  but  air  John  Da^ia  calls  it  a 
charter.  Lord  chief  justice  Vaugban  aeema 
doubtful  what  it  is,  and  Mr.  Barringlon  in  hia 
Obsarrationa  on  ancient  .Statotea  is  of  ^^pinioM^ 
that  it  is  not  a  statute.  4  Inst.  239;  Uale'a 
History  nf  Common  Xaw  189  ;  Plowden  1S6; 
ba vis's  Reports  lU ;  Vaoghan  999,  and  Har- 
rington, 3nd  edit.  p.  84.  But  whatever  was 
the  mode  of  first  abrogating  the  Welch  laws 
and  substituting. the  lavfa  of  JSngland,  lord  chief 
justice  Vaii^hau  allows  the  authority  of  king 
Edward  to  make  the  alteration  without  an  act 
of  parliament.  In  speaking  ef  Wales,  and  of 
the  l^th  of  Edward  1,  hia  words  are,  "  So  at 
from-  thia  time  it  being  of  the  dominiena  of 
tbe  English,  tha  parliament  ef  England 
migl^t  make  (awa  to  bind  it :  but  it  was  net 
immediately  necessary  it  should ;  but  its 
former  lawa  (excepting  ip  point  of  aove- 
reignty)  might  still  obtain,  or  sqoh  other  ai 
Edward  the  Ist  sboukl  constitige,  to  whoai 
they  liad  siibmitted,-  and  accordingly  their 
laws  after  their  submission  were  partly  their 
old  lawa,  aod  ^rtjy  new  ordaiseo  1^  him,'* 
p.  400, 

Lord  Af(fii{/!e/ii.  Edward  the  1st  considered 
Wales  aa  an  antient  fief  of  the  crown  of  Eng* 
land*    Ti^e  statute  so  represents  it. 

Mr.  Hargrave.  My  lord,  so  far.aa  lor4 
Vttsghan.  goea  (be  authority  ia  the  same }.  b#i 
"cauae  he  treata  it  aa  a  conquered  eouotry^  and 
does  not  found  himself  on  Wales  being  a  fiof 
of  tbe  kipg  of  EogUod.  He  considiars  Walaf 
aa  having  ,$ubmiti^  to  Edward  the  first  aa  li 
eonqueiar ;  and  therefore  attributes  to  him  ^ 
power  of  impodng  lawa)  tboogh  beiAdoobtM 
fid  vbolher  he  cfmbed  jt|  o^  iwh^th^  the  ai« 
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tenttioD  of  tlie  Welch  laws  was  made  by  the 
•aUiority  of  parliarnent. 

I  am  DOW  come,  my  lord,  to  America ;  and 
■hall  state  how  the  prero^tiTe  has  been  exer* 
cised  there.  One  general  obserr ation  may  be 
applied  to  our  colonies  in  America  and  the 
West  Indies,  which  is,  that  all  of  them,  except 
aome  of  the  few  ceded  to  as  by  foreigfn  sutes, 
whose  coDStitatioDS  have  not  i!een  yet  varied, 
derite  the  whole  frame  of  their  government 
from  an  exercise  of  the  royal  prerogative. 
Their  governors,  their  councils,  their  assero- 
blies ;  uieir  coarts  of  jnstiee ;  all  originate  from 
gifts  of  the  crown.  Their  legislative  powers, 
even  their  powers  of  taxation,  6ow  from  the 
same  source.  The  more  early  charters  from 
the  crown,  those  antecedent  to  the  reign  of 
JIames  the  Ist,  were  mere  grants  of  the  soil  of 
newly  discovered  coontries  withoot  fixing  any 
form  of  government.  The  first  charier  for 
erecting  the  government  of  an  American 
colony  bears  date  the  lOtfa  of  April  1606,  and 
was  to  the  two  Virginia  companies.  It  is  wor- 
thy of  notice,  that  by  this  charter  the  king  vests 
the  powers  of  government  and  legislation  in 
each  as  should  be  appointed  by  a  council  of 
persons  resident  in  London,  and  also  imposes  a 
tluty  of  two  and  a  half  per  cent,  on  merchan- 
dise bought  and  sold  within  the  colony.  But 
this  was  before  tfie  RevQlulion,  in  times  when 
the  prerogative  was  too  often  carried  beyond  its 
due  and  constitutional  limits ;  and  therefore 
iDOch  cannot  be  inferred  from  exertions  of  the 
prerogative  during  such  a  period.  However, 
even  since  the  Revolot^n,  there  have  been 
great  Iaw3rers,  who  hate  attributed  to  the  king 
a  prerogative  of  taxing  such  of  our  American 
and  West  India  possessions  as  are  countries  of 
conquest.  The  ease  of  Blanchard  and  Galdy, 
in  which  lord  chief  justice  Holt  aiid  the  other 
judges  of  the  King's-bench  recognised  the 
<k>ctrine  in  Calvin's  case  as  to  the  king's  gene-  ^ 
val  powers  of  imposing  laws  on  a  conquered 
eountry,  and  the  case  from  Peere  Williams,  in 
which  the  same  doctrine  was  laid'  down  as 
law,  have  been  already  stated  aa  a  confirma- 
tion of  the  same  principle  of  law. 

The  instances,  in  which  the  king's  particu- 
lar power  of  imposing  taxes  on  a  conquered 
country  has  been  exercised  or  come  into  ques- 
tion with  res{>ect  to  Anserica,  shall  now  be 
mentioned. 

In  1686,  the  ^government  of  New :  England 
being  seized  into  the  hands  of  the  crown  under 
a  judgment  in  a  Quo  Warranto,  king  James  3, 
appointed  a  governor  and  council  with  power 
to  continue  the  former  taxes,  till  they  should 
settle  other  taxes  under  this  commission.  The 
governor' and  council  passed  an  act  continuing 
Qie  fbrmer  taxes,  and  in  the  year  after  the  Re- 
volution (and  it  is  upon  that  account  I  speak  of 
the  ease,  for  I  should  be  ashamed  to  mention  a 
preceilent  of  the  time  of  James  the  9od  upon 
the  subject  of  prerogative,  unless  it  was  sup- 
ported hy  tlie  opinion  of  those  lawyers,  who 
Hved  after  the  Revolution,)  lord  Sommers  and 
iir  GaOBgaTrabyi  upon  being  consulted  in  the 


case  of  one  Usher,  gave  their  opinion,  that  the 
officers  of  the  revenue  who  collected  soch 
taxes  were  not  liable  to  any  action  for  ao 
doing — 

Lord  Manifield.  The  king  appointed  the 
governor  and  council.  What  were  the  poweis 
given  them  ? 

Mr.  Hargrove.  A  power  to  collect  foriDer 
taxes  till  they  should  settle  other  taxes ;  and 
under  this  commission  the  governor  and  eoon- 
cil  passed  an  act  continuing  the  former  taxes. 

Ijard  Mamfield,  That  appointment  respect- 
ing  the  oollection  of  taxes  waa  temporary. 

nr.  Har grave*    It  was  the  year  after  the. 
Revolution  that  lord  SomoMrs  and  air  George 
Treby  gave  their  opinions.     Lord  Sommem 
and  sir  George  Treby  were  consniled  iipon  the 
legality  of  such  taxes  in  1689. 

Lord  ilfaiif^k^.  They  were  attorney  and  no* 
lidtor  general,  I  believe. 
'  Mr.  Hargrofoe,  Their  opinion  lieing  given 
so  soon  after  the  Revolution  'becomes  a  very 
strong  authority,  unless  a'  diflerenoe  can  be 
established  between  a  tax  revived  and  a  neir 
tax. 

Lord  Man^ld,  How  do  von  authenticate  it  T 

Mr.  Harfrave.  I  have  the  case  in  ny  hand 
with  the  opmions  upon  it 

Lord  Matufield.  Is  it  official  f 

Mr.  Hargrove,  I  believe  it  is  an  official  enee.  . 

Lord  Mangfield,  Is  it  referred  to  them  as  of« 
ficers  of  the  crown  P 

Mr.  Hargrave,  It  don't  Appear  in  wheae 
name  they  were  consulted ;  but  most  probehly 
it  was  by  the  dirieetion  of  the  crown.  [Here 
Mr.  Hargrave  stMed  the  words  of  lord  8om-> 
mers's  opinion.] 

Lord  Mani^fiM,  They  considered  the  charier 
being  vacated  as  if  it  never  had  existed,  and 
the  charter  was  out  of  the  way,  and  they  had 
no  particular  conatitntion  given  them  by  the 
crown,  and  so  it  went  from  the  RevblolieB 
4own  to  1694  or  95  till  the  4th  of  king  WilKan, 
their  present  charter  waa  given  them  in  the  4lla 
of  king  William. 

[Here  Mr.  Hargrave  stated  sir  Gcoige  IVn* 
by's  opinion,  which  was  much  to  the  same 
enect  with  thatoftordfiommers.] 

Mr.  Hargrave.  I  don't  however  mean  te 
extend  the  doctrine  as  hr  as  lord  Clemmeni.and 
sir  O.  Treby  extend  it.  They  seem  te  meke 
no  diffin«nce  between  a  conquered  country^ 
and  a  colony  without  a  govematent. 

Lord  MangfUld.  You  mistake  it,  the  eharler 
being  totally  void,  they  could  have  no  aort  ef 
governnisnt  hot  that  which  the  eohmiea  ihntr 
are  called  provinces  have.  ^  They  are  governed 
not  by  any  charter,  not  as  proprietory  govern- 
ments are  by  an j  grant  or  patent,  but  by  tliei 
king'a  commission,  and  instruotiooa  added  a» 
that  commission ;  and  In  process  of  time  thty 
had,  an  assembly  given  them  bv  the  kiiig% 
commission,  but  had  no  charter.  The  two  geia* 
tiemen  meant  the  charter  was  vacated,  and  till- 
he  gave  a  new  charter  it  onift  be  gcferaad  by 
the  king'a  eaeimiision. 
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Mr.  Hmrgr§iot»  There  are  still  nwre  reoeot 

ID  retpect  to  our  American  potseflBiODB. 
lo  170S  the  Englisb  oonqyerra  the  French 
part  of  the  island  of  St.  Cnristopher's ;  and 
soon  after  sir  £dward  Northey,  then  attorney 
fsnetml,  oo  a  reference  to  hiai  by  the  privy 
•coaoctK  reported  ^  as  bis  opinion,  that  the 
qaceo  mignt  by  letters  patent  impose  a  duty 
opoD  goods  exported  from  the  conquered  part, 
aad  the  reason  he  gave  was,  ^'  that  the  qoeen 
bf  her  prerogatiTe  could  make  laws  to  bind 
pwoes  flwtained  by  conquest  and  all  that  inhabit 
thereiD."  Accordingly  a  duty  of  four  and  a 
half  per  cent,  was  imposed  by  the  qneen,  that 
being  the  same  doty  as  was  payable  in  the 
•£aglisb  part  of  the  island  under  an  act  of  as- 
sembly. This  doty  on  the  French  part  was 
ceotioued  till  the  peace  of  Utrecht,  when  the 
pessession  of  the  whole  island  was  confirmed 
to  Great  Britain,  soon  after  which  an  act  of 
Msembl?  was  passed  extending  this  duty  of 
fc«r  and  a  half  per  cent,  to  the  French  part  of 
Ibeishmd. 

But  there  is  a  more  recent  case.     In  the 
lagn  of  the  lale  king  the  assembly  of  Jamaica 
withheld  the  ssual  grants ;   and  this  gsTO  oo- 
cnaisa  to  the  crown's  consultiB^  sir  Clement 
Weige  and  the  late  lord  Hardwicke,  then  at- 
tofuej  and  solicitor  general,  to  know,  whether 
the  lung  had  not  a  right  by  his  prerogatire  to 
unpoee  taxes  in  that  iiAand.     Their  answer 
VMy  **  That  if  Jamaica  was  still  to  be  consi- 
dered as  a  conquered  islandt  the  king  had  such 
a  light,  bat  if  it  was  to  be  considc^  in  the 
Moae  light  with  the  other  colonies,  no  tax  could 
he  Impoaed  on  the  inhabitants,  but  by  the  as- 
eeniMy  of  the  island  or  by  act  of  parliament.'' 
«->lt  is  Id  Tain  to  or^e  aj^nst  these  authorities, 
Umt  in  Great  Britain,  in  Ireland,  and  such  of 
•vr  colonies  as  were  originally  settled  by  emi- 
iprants  froin  this  countiy,  the  legislative  power 
tt  not  entrusted  tothe  crown.    It  might  perhaps 
he  more  conformable  to  the  general  nature  of 
the  conititation,  and  it  might  be  more  con? e- 
nient,  it  certainly  would  be  more  uniform,  if 
the  limits  of  the  kipg's  prerogatire  were  as 
circumscrihed  in  a  conquered  country  as  in  the 
realm  of  Great  Britain.    But  the  question  to 
be  decided  here  is  not,  what  would  be  the  best 
eonstjtatioo,  but  what  the  constitution  actually 
IB ;   net  what  bounds  ought  to  be  set  to  the 
*M  prerogatire,  but  what  its  limits  really 
If  the  royal  prerogatire  is  in  this  instance 
r,  inoonvenient,  and  dangerous,  it  is  the 
of  the  British  parliament  to  correct 
ralbrm  it,  and  to  rediioe  it  within  narrower 
;   hot  the  business  of  this  court  is  of 
kind. 
Lsvd  Mttt^field.    You  did  not  state  sir  £d- 
nard  Northey's  opinion  fully;  bis  opinion,  I 
will  read  it,  is  this :  '*  Th^  law  extended  ori- 
psally  to  such  part  of  St.  Christopher's  as  be- 
laaged  to  the  crown  of  England.     When  that 
kw  was  made,  by  rirtue  of  that  law  they 
eseld  not  raiw  the  duty  'upon  the  conquered 
pert,  yet  her  mi^jcstv  mar  if  she  so  pleases 
fadfr  the  great  «eal  of  £0gland.  direct  and 


command  the  like  duty  to  be  levied  upon  goods 
to  be  exported  from  the  conquered  part,  and 
such  commands  are  law  there,  her  majesty 
by  prerogative  being  enabled  to  make  laws  to 
bind  places  obtained  by  conquest,  and  all  tiiat 
shall  inhabit  therein." 

Mr.  HMrgrave,  If,  my  lord,  I  have 'suc- 
ceeded in  establishing  the  first  point,  that  the 
king  has  a  right  by  prerogative  to  tax  a  con- 
quered .country,  the  only  remaining  Gonsidera« 
tion  is,  whether  at  the  time  of  imposhig  the 
duty  of  four  and  a  half  per  cent,  the  island  of 
Grenada  answered  to  that  description.  It  is 
stated  in  the  special  verdict,  that  the  island  of 
Grenada  was  conquered  during  the  late  war  ; 
and  there  is  nothing  in  the  terms  of  capitulation 
which  gives  a  right  to  the  inhabitants  of  that 
bland  to  the  laws  of  Bugland.  By  the  dth  and 
6th  articles  the  inhabitants  require,  that  they 
should  preserve  their  civil  government,  their 
laws  and  ordinances  with  respect  to  the  admU 
nistration  of  justice,  and  that  there  should*  be 
refpilatioos  niade  betweea  the  governors  of  his 
Britannic  majesty  and  tliem  for  that  purpose  ; 
and  in  case  at  the  peace  the  isUnd  snould  be 
ceded  to  the  king  of'  Great  Britain,  it  should  be 
allowed  to  the  inhabitants  to  preserve  their  own 
form  of  government  or  accept  that  of  St.  Chris- 
topher's. This  was  what  was  demanded  on  the 
part  of  the  bland,  but  the  demand  was  not 
complied  with.  The  answer  was,  that  they 
would  become  Britbh  subjects,  but  should  be 
eontinued  to  be  governed  by  their  present  laws 
till  hb  msjesty's  pleasure  should  be  known. 
So  that  the  articles  of  capitulation  neither  sti- 
pulate a  constittttiou  nor  laws  for  the  island; 
but  leave  the  royal  prerogative  as  free  and  i|n- 
restrained,  as  if  there  h^  been  a  submission 
without  any  terms.  But  the  great  difiiculty  m 
the  qiuse  arbes  from^the  first  procUmation,  by 
which  a  provincial  legislature  and  the  laws  of 
England  are  promised  to  the  bland  of  Grenada, 
and  the  commission  to  governor  Melville,  by 
which  he  b  authorized  to  carry  that  promise 
into  efiect  It  b  said,  that  these  instruments 
were  an  immediate  gift  of  the  British  consti- 
totion  and  liberties,  and  of  the  English  laws  ; 
and  being  antecedent  to  the  letters  patent  for 
imposing  the  duty  of  four  and  a  half  per  cent. 
were  a  waiver  of  the  prerogative  of  taxing.  It 
is  true,  that  an  adminbtration  of  justice  accord- 
ing to  the  laws  of  England  was  to  take  effect 
immediately,  but  both  the  proclamation  and 
governor  Aelville's  commission  suspend  the 
calling  of  a  general  assembly,  till  the  cir- 
cumstances oT  the  ishind  should  admit  of  a 
chan£e  so  important.  It  was  left  entirely  fo 
the  discretion  of  the  sfovernor  and  bis  council 
to  decide,  when  it  should  be  proper  to  execute 
that  part  of  hb  commbsion :  and  in  fact  it  was 
not  executed,  an  assembly  was  not  called,  tiU 
sfier  imposing  the  duty.  Before  the  first  pro- 
clamadon,  the  king  was  the  lawgiver  of  the 
island  ;  but  he  thought  fit  to  promise  a  legis- 
lature more  conformable  to  the  general  frame 
of  our  government,  and  he  commissions  hb 
govenior  to  fulfil  that  promise,  when  the  state 
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of  the  itlftod  should  permit  Til)  that  tiwie 
came,  1  submii,  that  Hie  prerog;alive  eoDtiooed. 
1  sttinnit,  that  the  king's  kf  iaiatif  e  poipera  4ui 
not  eease'  tiU  the  aiserably  to  which  be  pro- 
iBJaed  to  trmnafer  theia  was  called.  At  a  sea- 
sonable time  a  new  leipslatife  power  was  to  be 
eoBstititted :   but  till  that  time  arrived,  the  old 

.  one,  however  arbitrary,  remained  ;  and  it  was 
not  the  king's  intention  to  divest  fiimselfof  his 
prerogative  fooner.  To  say  otherwise  is  sop- 
poBiDg,  that  the  king  meant  to  leave  the  island 
for  a  time  witliout  any  legislature,  and  to  ijait 
his  legidative  powers  before  the  awembiy,  in 
which  he  promised  to  vest  them,  was  called 
into  eiisteace. 

Lord  MQfVffUld.  There  are  three  inctrv- 
mento.  There  is  the  proclamatieoi  the  survey 
in  Harch,  and  the  commission  to  the  governor. 
.  Mr.  Hurgravt,  I  did  not  mention  the  se- 
cond prodamarioo,  because  it  seems  merely  to 
coceem  the  survey  of  tho  island,  and  the  man- 
ner of  granting  crown  lands  to  new  settlers. 

^  Lord  Mamfield,  It  Tecites  the  terms  of  jihe 
proclaaniion»  and  invitee  settlers  upon  those 
terms. 

Mr.  Ehtrgrave*  But  then  1  answer,  it  was 
not  a  part  of  those  terrae  to  waive  the  king's 
prerogative  of  making  laws,  till  a  new  1egisla« 
tare  was  oonstitnled  under  governor  Melville's 
commission.  A  pvomioe  was  made  to  call  an 
anemUy  when  the  circumstances' of  the  island 
■hoold  permit ;  and  it  wduld  have  been  dis* 

Coefiil  not  to  have  perlbrmed  that  promise. 
t  it  was  perfonned.  All  I  contend  for  is, 
that  till  adiialliv  enculed,  and  tiH  the  legis- 
laftare  was  established  by  calUog  an  assembly 
in  order  to  soeeeed  to  the  legislative  power  of 
liw  orowD,  the  king's  prerogative  remained  the 
•anie  as  before.  Noihiog  further  oecurs  to 
me ;  and  I  am  the  less  unwiHiog  to  trust  to 
Ibe  few  observatiooa  I  have  made  in  the  latter 
part  of  the  cause,  becaose  it  was  the  principal 
aobjecl  of  the' former  argument. 

Mr.  Maedorudd  in  replv.  My  lord,  as  1  have 
already  troubled  your  braahip  tore  much  greater 
length  than  1  am  wai>raated  in  doing,  and  as  f 
conceive  1  have  already  anticipated  roost  of  the 
argnments  and  instances  mentioned  by  Mr. 
Hargrave,  1  shall  be  very  short  by  way  of 
replv.-^I  shall  only  bring  back  to  your  lord- 
Aip  s  recollection,  that  1  endeavoured  to  ez- 
plam  to  the  best  of  my  nnderstanding,  tliat  the 
king  cannot  extend  his  prerogative  power  of 
imposing  toxes  beyond  the  time  that  a  coantry 
heiomtn  a  regular  settled  part  of  ihe  stote — by 
the  terms  of  proclamation  in  question,  he  eX' 
pressly  transfers  to  the  island  of  Grenada,  the 
laws  of  England .  A nd  to  imiiose  a  tax  without 
the  concurrence  o^any  other  body,  is  to  retract 
that  gift :  bat  Mr.  Hargrave  has  said  there  are 
precedents,  though  not  very  strong,  which 
ahew  the  king  has  such  power  of  exercising  a 
prerogative  of  taxation  over  a  conquered  coun- 
try. One  he  mentions  in  James  the  Ist's  time, 
and  at  the  same  time  he  says  he  is  ashamed  to 
nwfftiofi  another  in  James  the  Sd«    Jamea  the 
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first  governed  all  his  dominions  aoeordtng  to 
his  own  idea  of  prerogative,  conceiving  this 
emnire  to-be  made  np  ofao  many  small  pareelsy 
looKing  up  to  him  for  support,  and  when  ha 
draw  a  comparison  of  his  subjects  understanding 
with  hia  own,  he  held  that  they  were  in  pro- 
portion to  his,  aa  a  plattor  is  to  the  sun  in  the 
firmament,  or  as  the  brass  nails  in  the  pommel 
of  a  saddle  to  the  jitars  u  the  heavens.— Mjr 
lord,  it  is  moat  nidiaputobly  true  ia  the  general 
terms  in  which  the  proposition  is  laid  down, 
that  the  king  may  tax  a  conquered  coantry.  I 
have  admitted  that  he  may  during  the  war,  hot 
then  and  then  only,  and!  nave  beard  no  answer 
to  tlie  arguments  by  which  I  confined  it  to  that 
period  ;  ^t  least,  though  the  king  might  hare 
a  power  to  lay  on  a  tax  before  the  proclamation^ 
so  soon  as  tliat  proclamation  was  made,1ie  waived 
that  right,  and  by  virtue  of  it  allowed  them  n 
constitution,  which  wss  established  con»pletely 
the  year  after,  aod  I  submit,  if  that  proclaoNi- 
tion  is  over-ruled,  it  will  be  worse  than  if  it  hs4 
never  existed.  It  is  said  with  respect  to  the 
charters  of  New  England,  and  other  places 
at  the  time  when  they  were  returned  info  the 
king's  heads,  that  great  lawyerasaon  afiier  the 
Revofutiongnm  it  as  their  opinions,  thai  thoae 
plaoes  weie  considered  as  eonqnered  oonntrien, 
and  in  the  same  situation  as  it  those  chartera 
had  never  existed.  1  conceive  no  precedent 
whatsoever  can  warrant  such  opinion,  but  aa  le 
all  the  cases  quoted  by  Mr.  Hargrave  and.  mc', 
they  aeevery  loose,  and  neither  can  avail  otnr-^ 
selves  very  mnch  of  them  ;  but  still  wfib  se^ 
spect  to  those  opinions,  they  talk  of  a  conqnemd 
coantry  without  saying  what  it  is  or  is  not,  an4 
I  hope  f  have  shewn  ^  to  your  lordsfiip  that  it 
can  only  be  a  conntry,  held  by  the  sword 
alone. 

Lord  Mansfield.  What  he  says  of  the 
American  instances  is  this,  there  are  con-? 
(|uered  countries  amongst  them*— New  York 
in  particular  was  conquered  from  the  Dutch, 
they  have  their  wboie  constitution  from  the 
crown — that  is  what  he  says,  but  always  that 
argument  supposes  this  power  of  giving  a  con- 
stitution exercised  by  the  king  is  not  exclusive 
of  parliament,  there  cannot  exist  any  power  ia 
the  king  exclusive  of  parliament. 

Mr.  Macdonald,  Mr.'Hargrave  at  the  sane 
time  says  the  king's  proclamation  is  not  only 
executory,  but  henas  the  intermediate  power 
of  imposing  taxes  until  the  annmhiy  can  ait— - 
now  if  that  proclamation  was  not  eapaMe  ef 
giving  these  people  a  constitation,  which  it 
does  inasmuch  as  it  gives  them  the  laws  d' 
England  to  all  eternity,  they  must  remain  nn 
a  conquered  country,  and  the  crown  has  not 
the  power  of  doioff  that  act  which  can  fp!f% 
them  the  benefit  of  a  legislature  which  every 
other  colony  has;  if  this  proclamation  does  net 
give  it,  what  is  the  consequence  of  that — ^whni 
your  lordship  says  undoubtedly  most  be  troe— 
the  parliament  can  never  be  excluded,  but  thea 
there  will  be  a  double  legistative  authority  over 
thin  cotmtry,  atd  parllamcDtmay  donne  wagp^ 
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tbeldiiif  anodMT*  and  they  wiH.  be  mbjed  to 
the  minries^of  a  dbuble  governmeDt. 

Mr.JmLWtik$.  fa  not  it  the  case  with  tbem 
al^wben  a  legiilative  power  ia  ffifOD  then 
Ifaey  arie  subject  to  tbia  fwrliameot  alto. 

Mr.  Macd<mald.-TnM^  my  lord,  bnt  1  mean 
there  ia  a  dooUeaoperibr  government  over  them : 
as  to  their  own  aobordinate  legialature,  I  don't 
oonceive  that  to  beao  very  material  aa  to  be 
ebned  with  the  others,  namely,  the  king  akme, 
ar  jointly  with  hia  parliament,  andmucii4>f  the 
Biaery  of  double  and  condei|uentIv  uncertain 
government  will  still  remaw.^1  aubmit  to 
your  lordship*  it  is  inconsistent  that  the  king 
should  thua  have  the  legislative  authority :  aa 
taihe  parliament  having  it,  there  can  bene 
doubt  of  that.  With  regard  to  the  opinions  of 
lord  Sommers  and  air  George  Treby,  they  were 

S'ven  on  circumstances  so  very  particular  that 
ey  cannot  possibly  apply  to  this  case,  in 
which  uo  auch  circumstances  are  to  be  found  ; 
aiid  with  respect  to  sir  £dward  Northey,  I  must 
remind  your  lordship  that  bespeaks  of  a  coun- 
try bekl  by  force  of  arms,  and  bis  opinion  was 
that  it  might  then  be  sulject  to  the  king's  pre- 
rogative only  ;  but  when  it  becomea  a  colony, 
thai  ia,  aasoon  as  the  le£;islatnre  was  established, 
tkat  preroi^ative  is  not  to  be  enforced. 

If  the  sense  of  the  parliament  was  wantiag, 
there  vraa  a  bill  brought  in,  in  March  ,1749,- 
io  order  to  make  the  king's  order  law  iu  the 
colooies.'  That  was  petitioned  against  by  every 
eo^  of  the  colonies,  and  throwo  out. 

The  words  of  the  Declaratory  Act  of  6  of 
Gko.  3,  6,  18,  are  aa  strong  as  possibly  words 
cao  be,  declaring  the  power  of  legislation  and 
laxalioD  over  the  colonies  to  be  in  the  king  and 
parliMiieat,  without  any  reference  to  the  kiog's 
aole  prerogative.  I  neeu  not  go  over  the  ground 
again,  for  bcaide  the  crude  ideas  which  1  have 
adhaaitted  to  the  Court,  the  learned  gentleman 
who  went  before  me  has  sufficiently  answered 
every  ohpaclion  in  the  first  argument ;  where- 
ftre,  trusting  mere  to  his  ingenuity  and  learn- 
iag  than  my  own,  I  hope  the  judgment  of  the 
Court  will  be  for  the  plaintiff. 

Lord  Mami/Uld,  If  neither  side  desire  a  fur- 
ther argument,  I  am  ready  lo  give  my  opinion. 

Mr.  Hargrove,  My  lord,  1  am  desn'ed  to 
Rfueat  a  further  argument,  and  wlien  I  con- 
aider  my  own  inability,  1  hope  your  lordship 
will  grant  another  argument. 

Mr.  Macdonaid.  1  am  instructed  to  repre- 
scbt  to  your  k>rdship  that  this  is  a  revenue 
lax  reqnurtng  an  immediate  determination,  and 
to  say  that  we  should  be  glad  of  the  judgment 
of  the  Court  as  soon  aa  possible. 

Lord  Mansfield,  It  has  been  argued  very 
weU.  ." 

Mr.  Hargrove.  My  lord,  it  ia  the  wish  of 
Mr.  Attorney  General  to  have  an  opportunity 
of  arguing  it,  the  cause  is  of  great  importance, 
—there  is  great  novelty  in  it. 

Lord  Mansfield.  I  have  said,  if  either  side 
desire  another  argument  1  will  not  refuse  it. 

Mr.  Hargrove*  I  am  not  positive  whether 
VOL,  XX. 


Mr.  Attorney  Geaeral  anthoriied  me  to  say  that 
he  desired  another  argunaent.  But  I  under- 
atand  from  him  in  conversation,  that  he  meani 
to  argue  it  the  third  time,  which  is  one  reasoa 
for  my  present  application. 

Lord  Manffieid.  Let  it  stend  over  for  a  third 
argudieot. 

On  Monday  the  6th  of  June  it  was  moved 
for  fiurther  argument.  Stood  over  till  the 
Tuesday  se'ennight. 

2Ws</tfy,  June  14. 

It  waa  entreated  it  might  stand  over  till 
Friday. 

^  Lord  Mawfield.'^l  don't  aee  any  ineonve- 
nienoe  in  going  over  till  next  term .  It  is  your, 
own  delay,  it  is- absolutely' impoesible  to  give 
judgment  thia  teroi.  Suppose  we  were  aH 
agreed,  many  matters  are  thrown  out  In  argu- 
ment which  are  not  absolutely  necessary  in  the 
decision,  but  of  which  it  would  be  nefcessary  to- 
the  Court  to  take  notioe. 

What  the '  value  ot  the  French  dutiea  ma[y 
be,  I  don't  know:  it  does  not  appear  in  the 
case.  Suppose  the  Court  should  be  against  the 
imposition  of  those  duties,  which  are  impoeed 
in  lieu  of  the  French,  there  would  arise  a 
question  concerniug  those  duties. 

Can  you  have  any  doubt  upon  the  most  ma* 
terial  argument  of  all  P 

The  first  question  made  in  the  second  argu- 
ment by  Mr.  Macdonaid,  T  think,  is  one  of  the 
greatest  constitutional  questions  that,  perhaps, 
ever  came  before  this  Court.  As  my  brother 
Aston  is  absent,  I  wish,  principally  upon  thai 
account,  that  it  may  stand  over,  ft  is  impos- 
sible it  should  ever  be  paased  over  in  silence. 

Mr.  Campbell  moved  that  judgment  might 
be  given  upon  the  foriuer  argument,  but  lord 
Mansfield  reminded  him  that  he  could  get  no 
farther,  because  it  must  necessarily  come  into  . 
the  Exchequer ;  and,  even  if  that  were  not 
the  case,  judgment  could  not  have  been  givea 
iu  the  tf  rni,  iMth  on  the  account  of  the  abaenoe 
of  Mr.  J  ustice  Aston,  and  as  the  last  day  would 
be  a  Wednesday. 


November  7  J 17T4. 

Tlie  Grenada  cause  came  on  for  the  third 
argument  by  Mr.  Attorney  General  on  the  part 
of  the  crown,  and  Mr.  Serjetfn(  Glynn  for  the 
plaintiff. 

Mr.  Serjeant  G/^fi»— This  case,  one  of  the 
most  importont  in  its  principles,  and  in  the  con-, 
sequences  dependent  on  the  decision,  that  waa 
ever  argued,  comes  before  the  Court  on  a  special 
▼erdict,  ftatln^  that  the  island  of  Grenada  waa 
in  the  possession  of  the  French  king,  and  con- 
quered by.  bis  Britannic  majesty's  4trms  ia 
176S.  The  inhabitants  permitted  to  sell  their 
Und$,  to  the  subjects  of  Great  Britain  only,  bjf 
the  articles  of-  capitulation  in  1763. 

Proclamation,  reciting  the  benefits  from  a< 
regular  eolonization  ;  promising  that  assem- 
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blies  vkalibt  cdM,  witb  power  to  make  i«w»: 
ia  ibe  meapi  whilb  tb»  ni^ecte  to  confide  tbey 
iiiall  be  gieveraed  by  tbe  laws  •(>  Bngtond.  ■ 

ProTmoo  aaade  of  levidatioo  to  be  executed 
by  tbe  gfovernor  9tb  of  May,  1764.  Patent  to 
the  governor  to  call  an  assenbly  as  soon  as 
GonFentence  shall  admit. 

Proclamation  30tb  of  July  1764,  for  levying 
^n  impost  of  foar  and  a  baUT  p^  cent. 

Stated^-assembly  called  about  tbe  end  of  the 
year  1765. 

State  of  custom  of  the  other  islands.  The 
impost  by  assembly. 

State  of  St.  Christopher's,  only  where  there 
is  a  difference  of  collection ;  part  having  been 
anient  to  tbe  king  of  France. 

Tbc^  find  tbe  impost  levied  on  tbe  plaintiff 
by  tbe  defendant ;  and  that  it  ia  upon  tbe  im- 
post so  levied  this  action  is  bro6gbt.  And  on 
tbe  whole  nailer,  if  the  money  Iegali3r  col- 
lected, then  tbev  find  for  the  deleodant ;  if  not, 
tbea  tbey  find  for  tbe  plaintiff.  « 

Tbe  question  is — wbetkw  the  king  has  a 
power,  without  acto  of  assembly  or  parlia- 
mentary regulation,  to  impope  any  tax  upon 
the  inhabitants  of  the  island  of  Grenada  ? 

Tbe  provisioa  for  p^pline  tbe  island,  the 
ciinunisnon  to  governor  Uemlle  for  the  well 
governing  of  tbe  island,  are  both  material. 

1  cannot  help  taking  nottoa  of  the  principle, 
on  which  the  claim  of  the  king  ia  foiuded,  to 
the  raising  of  tbis  imposition,  whioh  Is,  that 
Ibe  Iting  baa  a  right  to  ezerdse  a  despotio 
po^er  over  a  conqnerad  country,  annexed  to 
ibe  dominion  of  Great  Britain ;  and  that  this 
power  is  legally,  permanently  and  unoontrola- 
U[y  in  him.  I  tlunk,  tktougfc  not  neceosary  to 
this  deciaioo,  it  wiU  throw  Ugbt  upon  ouny 
points  contained  in  it 

If  it  could  be  shewn  that  the  law  had  assorted 
tbis,  and  no  contrair  decisions  bad  denied  it; 
that  the  course  of  history  proved  it;  that  ft 
Jiad  ever  been  anerted ;  that  there  were  no 
tines  in  which  the  exercise  of  it  bad  been  dia* 
puted,  or,  if  there  were,  that  it  had  never  been 
judicially  contradicted ;  and  that  the  king  bad 
iriways exelvised  it:  however  unagreeing  with 
our  prineiplea  it  might  appear,  and  however 
dangeroua  to  tbe  constitntion  that  the  kin^ 
should  have  independent  doninion ;  yet,  if  it 
were  so  upon  tbe  aiitboritiiea  ai  atated,  1  ahonld 
JmM  it  a  Tery  formidable  aigoaie&t.  But  I 
hold  that  the  opiniona  have  be^n  silent ;  that 
there  have  been  no  decirions ;  that  the  course 
«f  our  history  has  no  vestiges  of  it ;  that  it 
■^er  haa  been  exercised ;  and  that  every  hint 
of  it  haa  been  rejeeled  with  disgust 

That  of  Calvio  was  a  queation,  whether  a 

H-natna  of  Scotland  was  a  natural -bom  sub* 
of  tbe  king  of  England,  after  the  Union ; 
is  held  he  was,  because  tbe  centre  of  uni^ 
waa  in  tbe  penoo  of  tbe  king.  No  neeessity 
of  entering  into  the  discussion  whether  it  M 
lord  Goke'e  opinion,  or  of  the  judges. 

The  general  definition  is— of  a  king  of  a  coa- 
^pwred  people,  and  a  propoaition  is  laid  down 
generally. 


«  if  the  king  make  a  danqveal  of  a^CSMa. 
tian  country,  &eir  lawa  semain  tiU  be  gives; 
them  odiers ;  Imt,  if  be  makes  a  coaqoest  of 
an  infidel  oonntry,  they  are  preanned  to  have- 
no  laws;  be  may  gifvo  them  what  hnr  be 
pleases ;  but  guided  by  natoral  justice  and 
equity."  1  quote  tbia  not  fov  the  sake  of  toy- 
thing  but  the  use  I  shall  nnke  of  it  by  and  by, 
shewing,  that  a  aubsequent  anihority  went  to 
that  only  :  and  this  was  an  idea  which  was  not 
received  by  your  lordship  tbe  last  term,  but 
rejected  with  a  declaration,  that  for  the  honour 
of  lord  Coke  it  ought  not  to  be  spoken  of ;  aa 
1  hope  it  never  will. 

He  is  speaking  of  asking,  not  particidarly  ef 
the  king  of  thia  country ;  if  it  "were  to  be  an* 
derstood  to  belong.to  any  king,  it  would  be 
evidently  wrong  as  to  Poland,  or  as  to  the  then 
constitution  of  Sweden.  If  a  oonqoest  be  made 
by  a  king  of  Poland  by  a  Polish  army,  it  is 
made  not  to  tbe  king  personally,  but  to  tbe 
king  and  senate  of  Poland ;  and  so  of  Sweden 
at  Sat  time. 

A  very  respeetabhi  author  vras  cited  to  yoir 
lordship,  by  Mr.  Macdonald,  who  very  ably 
argued  from  his  book,  that  all  aoqiiisitiont  by 
conquest  are  made  for  the  state ;  and  are  tbeie* 
fore  at  the  disposal  of  those  who  make  then, 
that  is  to  say,  the  atote  according  to  its  several 
oonstitutioos,  and  different  dislributioDa  of  le* 
gislative  power. 

In  agreement  with  thia  author,  who  states 
tbe  doctrine'  in  a  decisive  naaoner,  I  tbiok  it 
dear  that  the  oonquest  oaade  by  tbe  slate  is  fix 
the  benefit  of  the  stato.  Exeoutlon  and  adoi- 
niatration  of  all  lawa  in  England  is  in  tbe 
crown ;  the  power  of  making lawis  acoordisg 
to  the  constitution  of  the  state  which  be  gs- 
vema  here,  is  in  the  erown  with  tbe  ti^o  otbir 
parts  of  the  legislature.  When  k>rd  Coke  gjivea 
nia  opinion,  he  nost  have  token  it  Ivon  writirs 
of  general  law,  and  those  for  the  most  ^^ 
absolute  monarohicB;  and  he  took  tbe  weni 
'  king '  as  a  general  word,  which,  ia  their 
sense  of  it,  eomprehenda  tbe  whole  oonslitotioa. 

Objected,  that  lord  Goke'a  authority  nust  be 
taken  otherwise,  because  it  has  been  noder- 
steod  in  other  oases  to  belong  to  the  sole  power 
of  the  king ;  and  it  waa  token  on  this  aadio- 
rity,  the  king  had  the  right  of  making  iade- 
pendant  laws  over  a  oooquered  country ;  tod 
that  a  kinr  wos  in  tbe  same  atato  even  as  tsa 
colony,  QoIeH  otherwise  provided  by  charter. 

It  is  said  that  in  P.  W.  the  same  poiot  was 
determined.  But  P.  W.,  inatead  of  speski^ 
of  the  bare  power  of  the  king,  spoke  of  the 
power  of  a  conqueror.  . 

The  concession  said  to  be  made  by  sir  0- 
Shower ;  and  that  it  was  of  consequence  to 
them  to  have  denied  the  position,  if  cauable  of 
being  denied ;  was  in  the  caiie  of  an  islaDd  net 
iabi£ited  when  first  passed  by  patent;  ee  u  a 
oonquest  gave  any  right,  he  said  it  most  bo 
over  tbe  persons  of  the  conquered  people,  aot 
over  the  country. 

Upon  a  stote  of  the  history  of  Jaanica,  Mp* 
position  of  foot  being  mistoken,  the  aiguoiiat 
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llMiii«nF^  ^*>^*  That  fKMilicmt  M  jIMls 
Kpnbited  io  €alvio*t  cimw»  ib  Ibe  |pti&i  tf^ 
■fiimd. 

The  o|MMOB  ^moUbM  to  be  iMtMin  Ibbt 

OMeof  Blipohacd  Mid  Gftklj,  b  fbiMided  on 

ay  lord  Coke'«  Hkiof  tbom,  without  cinl  po* 

]m^»  Io  be  governed  arbitretfily,  eceording  to 

tke  pleeeve  of  tbe  bii^»  es  be  ebeoM  (biek 

•foity  and  justice;  if  Ibe  ocnoeteien  be  Av 

tluDg  it  10  to  be  apflicd  to  tb«t  poiat;   wUcb 

m^  not  to  be  nomed  in  n  eoort  of  joilice. 

Hue  is  tbe  priaeitMl  gvound  of  a  cane  wbieb, 

fiem  ks  ineoBorecy,  gained  so  liule  weight 

wilb  your  Wrdebip  upon  tbe  lest  ftfgoaient;  if 

tbeie  bod  been  ocboM^  tbe  indnstry  of  tbe 

Jnned  gcntleinen  wbo  made  tbe  best  of  tbe 

Jsit  aignment  for  tbe  defl^aiit»  would  bite 

piodnoed  them.    Tobing  tbe  eB|ires«on  from 

a  public  wdter,  I  apprebeod  n>y  lord  Coke 

neant  merely  to  state  the  principle,  not  applied 

10  any  pnrticuiar  cooolry ;  and  then  tbe  king, 

when  applied  to  England,  tneans  not  tbe  king 

nolely,  but  tbe  king  and  periiement.    It  is  the 

■Met  natural  and  rational  construction,  and  is 

such,  I  think,  as  tbe  argumeot  admits. 

I  think  it  can  never  eecnpe  yoor  Jordrfiip, 
tbat  osy  lord  Gobe,  writing  witliont  precedents 
or  amhnrity,  must  nooesBarily  reter  lo  the 
writcn  of  pdblic  law.  Mr.  Macdennid  has  well 
obeerrad,  theee  writers  generally  used  the  word 
emperor  or  kisg  ae  an  arbitrary  power  iqelud- 
ing  the  whole.  If  lord  Coke  is  snpposed  to 
bnre  Inid  down  the  point,  it  must  bare  been 
iineni  «hn  history  of  bis  country,  and  that  the 
&i^g  firnm  the  earliest  time  ezeroised  this  pre* 
regntivw.  Tbobgb  I  aboold  not  ha?e  laid  great 
amas  upon  authorities  deduced  from  dark  and 
— mtlrd  tieses ;  nor  from  our  Henrys,  or  OTen 
nnr  Sdwnrds,to  prove*  from  tbe  eieroise  of  an 
act  of  power,  the  legality  of  the  chum  $  (when 
nven  in  that  reign,  when  tbe  great  oharter'Was 
given,  there  were  no  eaanv  violations  of  it,  end 
n^nv  aflerwarde^  and  so  many  confirma- 
nllierwiae  not  necessary.)  Though  for 
MIS,  I  oannot  allow  much  weight  to 
aels  in  ciaim  of  a  prerogative  in  thoee  reigns, 
there  is  no  instance  of  an  afaeolute  nmborit  V  by 
Ihn  king  over  a  conquered  ooontnr.  J  douH 
aMunlo  waive  the  beoei&t  of  what  nastbenn  so 
ingounusly  argued,  with  Tespeettothe,?inlro. 
duction  ol  laws  into  Ireland  by  tbe  ohnrter: 
bat  f  iWnk  Mr.  Mncdenald  bas  piodnoed  an 
ai^naent  in  proof,  that  the  hnra  of  Sngbud 
Ctttcd  befone  thet  time,  ae  it  refers  to  ibem. 

I  think,  thsrefere,  an  English  cnnstitulion 
bad  pnesed ;  nnd  in  general  thnt  it  is  pnit  df 
Ihedoty  of  the  bing  to  provide^  thnt  tbe  Sngw 
lab  conetiiution  shidl  be  exereised  every  where 
di  the  an^eots  of  Bnghind,  however  ieoo- 
howener  no^nired,  or  wherever  their 


The  ^wcr  ctf*  promulgation  of  tews,  issuing 
nf  lams»  lim  asamg  psennmtions  and  proper 

yiatiann,  ftr  thelntroduction  and 

atthoee  Ibwn  m  aoountry  ao  Intelv 


entry  ao  Intely  reoetviog 
pawuDni'  peerogntive.     Tbongb 
there  is  as  antecedent  titk  fty  Mrth  or   ~ 


tien,  it  nan  onljy  be  saemised  by  nmne  nf  tbe 
4mst  vepesed  in  tbe'OrlMvn)  do  as.te  beappUftl 
to  the  benefit  ot*  the  fuWio. 

The  enfuii^  j»  nof  uphat  ie  -^ipedient  for  tba 
penuKargood'of  mbnlund  so  atuch  ee.wbatii 
neeema^  or  capable  of  bduig  admitted.  Where 
new  lawa  hnvebeai  ,to  be  introdueed,  or  «U 
ones  to  be  altered,  it  has  a^wayi  been  hj  tbe 
act  of  the  eaiprenie  legisfaition  openljr»  eiUier 
Aokre  or  over  tbe  etaiee  io  Ireland.  1 1  tbe  proo 
viding  for  the  eneootion  of  an  ndtienk  right  ha 
eatted  iegiabaien,  %»e  will  readdy  allow  this  ie* 
mbition  to  have  alwaya'exisied  in  tbe  king. 
&^  it  is  neoesmry,  in  order  to  prove  tbe  an* 
thority  claimed  in  the  preaeol  case,  tonbew 
that  the  kiag  has  nbrogsied,  alfersd  or  intro- 
duced lews.  This  has  net  been  done»  the  kiag 
hai  nclVer  oxercieed  euoh  an  anthority  $  and 
the  very  napteasion  of  ato  idea  of  eoeb  a  right 
has  been  rejected  with  resentment  and  indigna- 
tion OS  against  tbe  conatitotiQir. 

And  Is  say,  if  alfewnd,  that  the  king  legisla- 
tively iotrodttced  laws  in  Ireland,  by  providing 
for  their  being  received  nnd  esscuted,  is  tn  san 
thnt  be  performed  this  eaccutive  Uruet;  which 
we  all  allow  >  and  if  this  be  meaot  by  the  legfe- 
hition  ascribed  to. him,  it  is  aealntnry  and  ae- 
coisary  legislation.  I  know  if  it  be,  it  hardl|r 
wiH  be  ao  interpretfed  as  bebMigiog  to  tbat 
name. 

With  regard  to  Wales,  (I  preenme  many 
other  instances  will  not  be  found  of  conquerni 
oountriee;)  the  stntnte  has  always  been  consi- 
dered as  an  act  of  parliaroeni . 

The  peculiar  aothoHty  given  toking  Edward, 
which  could  have  been  by  no  means  neoessarv, 
a  there  bad  been  a  legislative  power  absoltttely 
and  uidependently  In  him  (end  which  power 
was  never  easrciscd,  and  was  held  by  the  Judgns 
so  iH  a^eeing  with  tbe  cpnethntion,  as  to  bn' 
oenfined  to  the  person  of  king  Edward  1,)  given 
room  for  a  strooff  inference  that  the  regolatien 
was  not  originally  and  properly  in  liim,  as  of 
his  own  mdependant  right,  hot  derivatively  tvom 
the  parliament ;  and  that  in  snob  a  manner  m 
to  be  at  least  confined  to  himself,  and  not  eac- 
tend  to  his  sdccesaora. 

The  king  would  never  have  fomislied  each 
an  argument  againet  the  exercise  ef  fegisMva 
nitthority,  had  that  power  then  residsd  in  him. 

AH  thecases  have  been  the  olyects  oCpariia* 
snentnry  regulations.  If  he  had  uodeisleed  it 
to  be  of  his  rigbt  to  give  hMra  ever  these  noon- 
tries  nrbilmrily,  and  pnrUament  had  reoeieniacd 
than  elaan  ;  the  power  of  making  and  nttcrmgy 
the  power  of  abroffniing  whnid  have  been  in 
him,  and  we  should  not  have  had  the  interpo- 


from  thnanthot  died  by  Mr.  Mandenald,  I 
will  state  the  |iosition. 

Tbat  all  risnqoests  are  made  lor  the  benefit 
of  the  conqoenng  state;  and  wherever  the 
people  are  oompoaed  nnd  pay  allegiance,^  m- 
stnad  of  onnstminod  enbmimion,  then  they  am 
subjects ;  and  owe  obedienoe  to  Ihi  laws  of  the 
nonfMngvtate,  and  hokHtieir  pmperty  ftom 
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When  1h1>  oonqueBt  was  mtde,  IhMn  tbat 
hour  wbeii  the  kiDg^s  ngbt  was  reco^ized  and 
a  composition  made,* it  was  for  the  benefit  of 
tbe  people  of  this  cduntrj.  Here  particularl;^ , 
its  conquest  beinsr  made  with  a  Yiew  to  oolooi- 
sation,  it  is  established  by  tbe  best  aotbority, 
that  of  lord  Vaucrhan,  OD  the  ^aestios,  whether 
a  naturalizatioD  in  Ireland  made  a  man  a  na- 
toral-born  subject  of -Great  Britain  P 

Lord  Vao^han — A  conquest  is  mit  solely 
'  for  the  benefit  of  the  conqueror,  but  of  the  sub  • 
jects ;  and  those  who  come  to  reside  there  hare 
a  right  to  acquire  property ;  lands  by  purchase ; 
•—and  be  protected  in  all  those  particulars,  by 
the  laws  of  their  mother  country.' 

The  inhabitants  then  of  Grenada,  are  the 
objects  of  all  those  provisionsr 

They  may  acquire  property,  with  the  right 
of  residence  and  purchase ;  and  hare  the  other 
rights  of  British  subjects. 

As  to  expedience  or  raloe,  we  are  not  speak* 
-ing  to  the  equality  but  tbe  legality ;  and  what- 
ever power  has  taken  a  part  has  tbe  same 
dahn  to  half  or  tbe  whole. 

The  authority  here  contended  for  is  inoon- 
sistent  with  that  right  which  Mr.  Campbell 
had  as  a  resident,  if  nothiug  jcIsc  was  affMted 
by  it. 

It  will  be  incumbent,  by  new  arguments,  to 
prore  a  power  in  tbe  crown  of  disposal  of  these 
acquisitions,  without  the  concurrence  of  tbe 
constitution. 

X  Will  this  rig^t  bear  tbe  examination  of  the 
laws  of  England  f 

Ordinances  of  necessity,  on  instant  emer- 
gencies, prorisions  for  the  administration  of 
constitutional  rights— I  shall  not  presume  to 
•ay  how  far  these  may  be  maibtained:  but 
they  roust  expire  with  that  neoenity,  and  be 
occasional  and  temporary  only. 

In  the  present  case,  no  pretence  of  a  ne- 
ecssity. 

A  conquest  of  the  people,  and  not  of  the 
lands,  must  mean  a  piower  most  extensively 
taken  in  the  times  of  barbarism,  but  qualified 
in  these  times. 

Both  in  tbe  case  of  the  conquered  and  oon- 
4|uering  people,  the  laws  of  the  general  govern- 
tnent  are  upon  tbe  conquest  conveyed  thither, 
as  a  common  right  of  all  the* subjects :  but  they 
re(|uire  to  be  sciusllv  carried  into  effect,  main- 
tained and  executAl  by  that  power  in  which  ^le 
•execution  of  the  laws  is  knlged,  which,  with  us, 
is  the  king.  The  title  is  there  before  the  en- 
joym^t;  when  the  king  has  exeouted  that 
trust,  then  is  tbe  enjoyment. 

•The  colonies  cannot  hare  the  power  of 
enforcing  those  laws:  they  have  the  right, 
though  Uie  trust  is  reposed  in  the  king  to  ef-- 
fectuate  them. 

The  king  has  given  assurance  that  they  shall. 
be  protected  in  all  their  rights,  honours  and 
possessions,  and  the  free  exercise  of  the  Konun 
Catholic  religion— this  to  the  conquered ;  eball 
the  conquerors  be  in  a  werae  state  P    - 

Tbe  king  has  provided,  that,  as  immutable! 
^  laws  may  become  inconTenieaty  therefore- there 


shaU  be  a  local  one,  subject  to  alleitfion  by 
their  own  lef^islature. 

A  distinction  is  taken  between  Grenada  and 
tbe  other  islands ;  1  answer,  the  grant  is  not 
a  matter  of  grace  and  favour,  but  the  diichargB 
of  a  trust.  If  it  be  a  gift,  it  is  not  revoeable, 
but  an  irrevocable  right ;  what  distinction  tbeo 
is  there  between  this  and  tbe  other  islands, 
whose  rights  tbe  king  has  recognised  by  re- 
ceiving the  imposts  as  a  benevolence  ? 

What  power  antecedent  to  tbe  patent  bad 
existed  in  the  king,  is  annihilated  then.  Even 
considering  them  as  subject  before  to  the  sole 
law  of  tbe  conqueror,  and  not  as  snbjeOt  to  tbe 
legislative  power  of  the  state,  the  king  bis 
waived  the  power  of  taxation  if  it  were  ad- 
mitted he  bad  it  before,  by  granting  tbem  ai- 
semblies  to  tax  themselves.    . 

The  coostcuction  cannot  be  tbat  the  inht- 
bitants  are  not  to  reap  the  benefit  till  a  futore 
time :  this  is  so  inconsistent  with  the  end,  with 
the  ponstruction  in  which  *the  granis  of  tse 
king  are  always  received,  and  the  benefit  de- 
signed, that  it  will  find  no  weight  with  yoor 
lordship. 

Taking  it  by  way  of  angunaent  that  tbe  ooo- 
quest  has  annihilated  their  ancient  law,  tbcir 
law  cannot  have  been  annihilated  and  nose 
giren  them  in  their  place.- 

If  their  ancient  constitution  is  gone,  tbe  laws 
of  England  by  their  proper  force  mtrodsoe 
themselves. 

It  is  a  future  grant,  it  is  said — ^wben  lbs 

Eower  is  given  them  to  call  assemblies,  tbej 
ave  a  provision  for  a  legislature :  1  don^t  meta 
to  derogate  from  the  supreme  legislature. 

The  assembly  is  to  be  called  when  circsn* 
stances  will  adroit  and  convenience  shall  re- 
quire :  so  it  is  here ;  but  yet  it  is  the  usallsr- 
able  privilege  of  this  country. 

The  peopfe  who  should  come,  in  confideaee 
of  the  promise  of  the  righu  of  Britbh  sulgcds, 
would,  according  to  this  constructioo,  come,  isd 
find  themselves  without  one  of  tbe  most  re- 
markable of  those  rights,  and  tbat  which  secores 
all  tbe  rest.  They  would,  on  coming  to  rMids, 
find  themselves  subject  to  an  arbitrary  dif- 
poaal  of  their  property,  and  might  bare  tba 
whole  taken  away  without  their  own  coossot 
My  lord,  on  the  whole  of  the  case  1  presom^ 
whether  as  a  conquered  people  or  as  colonics, 
they  had  aright  to  tax  themselves,  and  were 
not  subject  to  imposts  under  any  daim  ef  pr^ 
rogative,  without  their  own  consent. 

Secondly,  If  they  had  been  sal^eot  to^ 
by  prerogative,  tbat  the  king,  by  his  piooh 
mation,  has  concluded  himself  from  this  rigek 

« 

Mr.  ThurUm  (Attorney  General).  I  ^ 
eT«r  looked  on  this  as  one  necessary  gwwwf* 
argument  to  a  doubtful  questioo<i  tbat  wesifoeli 
see  and  attend  to  the  nature  or  the  daiO)  i» 
fitness  and  expediency  ;  and  not  ooafoond  tfee 
idea  of  it  by  substttutrag,  in  its  place,  ssflie' 
thing  of  a  very  diflTercnt  nature,  and  MpP^f*^ 
tbat  io.  be  the  right  which  if  iMirtMl  «• ' 
tended,  tp  be  fEOvtd* . 


\ 
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If  I  hid  iCwD  to  cmiteBd  for  mn  ibtolute  in/- 
dcpeDdeot  legwIatiTe  power  in  biv  unjesty,  1 
bare  aot  thmt  kiea  of  mothorities,  or  of  the  da- 
tics  of  mr  profes^OD,  that  I'conM  hare  engaged 
mvaelf  in  the  task  of  supporting  it.  Nor  shoidd 
I  have  tbooght  it  a  proposition  fit  to  he  spoken 
sf  in  any  place,  much  less  in  a  court  of  justice. 

WichoDt  taking  that  fqr  niy  ground,  I  mean 
Is  iBsisttliat  his  majesty »  as  an  article  of  exe- 
entire  power,  has  an  authority,  legislatire  in 
ili  nalore,  but  subordinate  to  the  supreme  le- 
gisbtore :  a  right  of  imposing  laws,  sind  im- 
powering  others  to  impooe  them. 

When  I  shall  refer  to  corporations  in  Bug- 
land  invesled  with  powers  to  provide  laws  over 
part  of  the  dominions  of  the  king  of  England, 
from  which  they  were  distant,  and  not  natives 
or  inbabitaBts,  1  shall  think  myself  entitled  to 
contend  that  a  power  which  be  can  dele^te  be 
can  exereiae  in  bis  own  personal  autbonty.    , 

A  method  hss  been  taken  which  requires  the 
right  to-be  considered  in  rather  a  different  view, 
nod  examined  in  a  different  mode. 

I  think  it  has  been  endeavoured  to  be  insi- 
Doated,  or  rather  declared,  that  in  the  article 
of  eanqnest  the  Uws  of  Englapd  instantly  take 
piaoe  in  the  conquered  country,  and  the  con- 
quering' people  carry  the  English  laws  with 
tbcm.  At  the  same  time  that  this  point  has 
been  contended,  it  bas  been  argued  that  the 
king)  by  bis  executive  power,  was  to  establish 
llHMelnws. 

By  the  subordinate  authority  to  the  Lords 
and  Commons  (which  I  consider  as  being  as 
■BOoh  subordinate  with  regard  to  the  dominions 
aoqaired  to  the  kine ,  as  with  regard  $o  the  state 
and  dominioiis  of  tne  slate  here),  the  king  re- 
nklan  the  government,  and  requires  imposts 
mm  the  country,  in  such  manner  as  be  sees 
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But  it  is  said  "  only  particular  necessity  jus- 
I  this  claim,  and  it  must  be  only  oocasHMial 
temporary :  when  the  sovereign  aotboiritv 
found  it  expedient  to  give  laws  for  parti- 
cular local  necessity,  every  individosi  carrier 
with  him  all  the  hws  of  England ;"  that  is,  it 
juay  frequently  happen,  laws  subversive  of  the 
laws  given.  The  individual  then  will  have  a 
power  denied  to  the  soveieign. 

I  Have  the  authority  of  the  same  celebrated 
author  (quoted  on  the  other  side)  that  there  is 
BO  diflereoce  between  n  country  conquered  by 
the  arms  of  another,  and  discovered.  Vat.  s. 
S0S-*910. 

It  was  stated  in  the  last  argument,  in  order 
to  shew  wherever  a^oountry  is  conquered  it  be- 
cssaen  part  of  the  conquering  people,  aAd  tbeir 
laws  are  introduced  with  the  conquest,  thai  in 
Calvin's  case  this  point  bad  been  decided .  The 
question  there  was,,  whether  the  dominion  of 
UM  osnqneror  or  only  the  realm  is  incloded. 

Thelawsof  the  conquered  remain  till  altered. 
They  have  been-aocaatomed  to  them 'as  modes 
ef  reguhrting  and  disposing  property.  Th^ 
know  no  olber:  if  tbers  bt  better,  and  more 
tfsmplete  in  their  own  uatnre,  they  are  sstisfled 
with  tbetr  own ;  tbey  have  been  acoastMued 

4 


to  look  up  to  these  for  protection  on  all  oeeu- 
sions,  and  to  enjoy  under  them  all  the  blessingn 
and  comfbrtk  they  have  enjojped. 

The  qucMion  is,  whether  by  the  laws  of 
Great  Britain,  which  are  the  only  role  here, 
the  king  has  been  advised  justly,  and  acted 
within  the  compass  of  those  laws ;  or  whether 
those  laws  are  exceeded  ?  This  ia  merely  the 
question. 

My  reason  for  stating  that  dominion  and 
property  were  acquired  by  conquest  was,  be- 
cause i  shall  infer  that  the  constitution  has  i»> 
trusted  the  king  with  the  disposition  of  the  pro- 
perty, and  with  the  ordering  of  that  dominion 
conquered ;  subject  to  the  legislatu>n  of  tbe 
country. 

Toe  king,  both  in  conquests  and  colonies, 
has  bad  this  right:  there  has  not  been  an  in- 
stance in  which  the  king  has  not  exercised  the 
disposition  of  tbe  laws  and  property  of  the  con- 
quered  country. 

He  has  granted  by  his  charter  tbe  island  of 
St.  John. 

Tbe  king  may  exercise  the  right  of  disposing 
the  lands  conquered.  With  respect  to  the  laws^ 
if  we  should  be  carried  bsck  to  the  conquest  of 
Ireland,  (which,  I  think,  remains  in  great 
doubt,  whether  by^  Edward  or  king  John,  or 
whether  indeed  completely  till  the  reign  ef 
EKzabetb,  at  any  penod)  the  great  k>ss  of  the 
records  of  Ireland  has  made  it  impossible  logo 
into  an  accurate  discuftsion.  Lord  Coke  is  of 
opinion  that,  in  point  of  fact,  Henry  the  second 
did  give  tbe  laws  of  England  to  Ireland.  King 
John  was  not,  in  truth,  the  sovereirn  of  Ire- 
land; the  actual  sovei«ign  was  Henry  the 
third.  It  was  not  till  after  two  descents  had 
been  cast  that  king  Henry  tbe  third  granted 
the  English  bws. 

•  Supposing  king  John  gave  them  those  laws, 
or  that  tbey  were  establisbed  there  before.  It 
is  contended  this  was  a  mere  act  of  ei^ecntivu 
power.  It  will  appear  to  what  extent  this 
power,  called  executWe,  was  carried. 

On  the  subject  of  the  English  laws  another 
ambiguity  runst  tbst  it  is  not  only  the  laws  of 
property  and  punishment  of  crimes,  but  t&e 
political  lawa  and  constitution  of  the  country. 

SupiMse  the  king  could  not  nrake,  nor  autbo- 
rise  ofbera  to  make  laws  occasionslly ,  tbe  au- 
thority of  pariiament  would  be  necessary  KT 
make  the  change. 

With  respect  to  Scotland,  whenever  they  did 
call  a  parliament,  it  was  by  the  king*s  com- 
mand and  instance,  as  at  Newark ;  and  it  is 
too  much  to  say  that  the  king,  in  the  cha- 
racter of  an  executive  magistrate,  bas  a  right 
not  only  to  create 'assemblies,  but  to  appoint 
their  meeting  ;  and  also  that  he  carries  with 
him,  as4i  part  of  merely  executive  power,  thu 
power  to  alter  Uws.  . 

With  respect  to  Waler,  though  I  believe  hi 
my  conscience  it  was  in  fact  ditained  by  no 
better  pretence  than  that  of  the  sword,  yet  Ed- 
ward did  not  consider  it  as  such. 
'  Plowden,  196.  There  is  no  pretence  tbst 
the  oidioancothen  made  was  by  king,  kirds. 
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jftBd  commonft:  lb«  king  c4HMiileff«d  it  all  a  fief 
uader  bis  owo  penoDal  dominion. 

VYith  regard  lo  many  placea  ia  France, 
-taken  certainly  by  right  of  Gonqoeat*  and  ceded 
"by  the  treaty  of  Bretigny,  mv  doubt  is,  whe- 
ther the  English  laws  came  thither. 

VYith  respect  to  tho  market  of  Calais,  the 
resort  of  English  introduced  the  laws  there, 
for  convenience,  but  not  in  the  castle,  nor  in 
the  town  of  CaUip. 

With  respect  to  Minorca,  the  laws  of  Eng- 
land do  not  take  place  there. 

lu  the  year  1713  they  were  referred  to  oer- 
taia  of  tlie  oouacti,  the  archbishop  of  Canter- 
bury, and  others ;  in  the  year  1797  somewhat 
.  was  done;  in  the  year  1740  a  little  more:  in 
1758  the  privy  council  sent  over  «  great  aaal- 
titudc  of  laws,  but  .the  war  interfered. 

«  [Lord  Matufield.'^ThtSf  I  thipk,  was  after 
Ihe  complaint  agamst  goremor  Melrille.] 

3606.  lUng  James  grants  a  charter^  with  a 
power  t>f  making  laws,  and  an  exdusive 
fishery,  from  54  to  35  degrees  of  latitude,  to 
the  corporation  of  Plymouth. 

Jt  is  said  this  charier  came  into  parliament. 
They  came  because  an  eKclosire  fishery  had 
been  granted  to  a  corporation  residing  at  Ply- 
■Qoutn,  with  a  power  of  imposing  penalties. 

The  omection  was,  that  at  the  tine  the  eur- 
foration  of  Ply  month  bad  not  sent  cdoniea. 

Charter  of  Jllassachoset's  bay,  with  power 
In  call  assemblies,  granted  by  the  king ;  vn- 
ciM  and  granted  anew  afler  the  revolution 
hy  king  William. 

.  1  olwerve,  when  a  passage  has  been  cited- 
from  the  history  of  former  tiroes,  it  is  the  cns- 
tom  to  say  they  were  bad  tiinea.  Wbete  are 
we  to  look  for  the  history  of  this  ceuntry  bat  in 
Ihoee  times,  ee|iaratiog  the  bad  from  the  good  ? 

In  the  case  of  St.  Christopher'a  tliere  were 
given  by  eminent  lawyera  very  distinct  opi- 
nions, in  favour  of.  the  right  in  the  crown  to 
Impose  duties.  I  don*t  recolliwt.thera  waa  any 
evidence  of  want  of  exercise  of  that  right ; 
yet  it  waa  contended  against  because  jia  act  of 
assembly  twenty- five  years  after  granted  the 
duties. 

Yet,  if  one  Was  to  infer  from  every  aot  that 
iMa  been  made  in  any  of  the  political  oonalita- 
tiona  of  this  country  that  there  waa  no  law 
before  that  act  was  made,  it  woold  sobvert 
saoat  of  the  most  important  laws  of  this  country. 

It  waa  said  the  king  might  have  enaclad  a 
law,  but  only  before  the  time  of  the  actual  anr- 
lender;  but  that, after  it annendered  to  Ihe eo- 
feieigiily,  it  hpcomea  part  of  the  .conquering 
itate  in  a  different  right;  and  theordmaaoea 
must  be  ool^  temporary  till  the  Jong  and  par- 
liament provides  others. 

From  the  moment  the  eonqucat  haa  cala- 
Mished  Itadf,  from  the  instant  in  whioh  he  has 
eompdled  the  inhabitanla  to  give  op  their 
arms,— there  is  not  any  hour  In  which  the 
jparliament  cannot  bind  it. 

fiappoee  ibta  ordinaaee  had  been  befoin  the 
aapitttlation  and  cesakuit  would  it  have  ceaaed 


becanae  by  the  treaty  of  peace-  the  Ui^  of 
France  aays  be  cedes  all  his  right  to  the  king 
and  crown  of  Great  Britain  f  What  does  Ihe 
treaty  more  than  affirm  the  right  «f  Gieat  Bri- 
tain, by  ceding  all  right  or  preteoswns  of  ri^ht 
Jf  bis*  miyesty  thought  fit,  af^er  having  ii^- 
poaed  one  aort  of  lawa,  to  give  another  repiig- 
nant  aoit  of  laws,  or  the  parliament  were  to  oo 
thia,  it  would  be  by  an  authority  acting  in  aub- 
version  of  the  first. 

This  drives  on  to  another  inconasiency  upsn 
the  claim  of  nolilical  liberty. 

The  king  oy  his  conquest  acqpired  a  power 
to  provide  lawa  for  his  sulyects^  a  power  which 
haa  been  ao  repeatedly  and  exteaaively  exar-  , 
cised  in  other  instancea. 

Haa  the  king  auperseded  that  right  T  Tbe 
proclamatiotty  it  is  said,  gives  the  English  hiws 
to  all  the  aubjecta.  It  waa  aaid  that  it  pie- 
sumed  the  laws  of  England  prevailed  in  the 
country,  and  that  it  made  a  jireviaion  in  tbe 
commMoion  to  he  given  to  the  judgw.  What, 
that  they  should  bring  those  lawa  which,  by 
this  hypotliesis,  were  there  before  1 

Tbe  proclamation  might  convey  the  Eng- 
lish laws,  hot  not  the  political  and  constitu- 
tional system  in  general  m  thia  kingdom. 

The  promise  is  said  to  he  the  same  whioh 
the  kinpf  gives  here.  1  don't  know  by  what 
record  it  appears  that  the  king  haa  engaged 
bimaelf  to  bia  aubjecis  of  ibis  country,  that, 
when  convenience  shall  permit,  or  oocasioa 
aliaN  require,  be  will  permit  a  pailiaiaeBt  lo  be 
called. 

The  king,  by  hia  commissioA,  enapawers  tbe 
governor  lo  call  an  assembly  when,  he  shall 
think  convenient,  or  receive  loatrttctioaa:  and 
hie  authority  was  ao  mttob-aKecutory,  that  he 
might  have  eatabliahed  aiaeaibUea  either  of  tbe- 
five  isknds  together,  or  in  Grenada  9^fui  aad 
seterally. 

It  would  be  of  tbe  utmoat  danger  la  tbia  eoa- 
stitulion  to  my^  till  the  kii^  or  parliament 
gives  them  a  conalitotion,  he  naight  act  la  faE 
power,  wilboat  any  laws  to  decide. 

The  commioaion  to  call  aaaembliea  waa  net 
CKecated  till  above  a  year  after  the  patent  iai- 
peeing  the  duly « 

In  the  caae  of  chartered  goremaienta  the 
argnaBeat  would,  undoubtedly,  takeadiAreat 
turn.  It  might  be  aaid  a  chaatar  ta  a  giaatef 
an  inlereat  la  peraoaa  aaaied  ia  the  grant;  hat 
in  this  nothwg  aattld  paaa,  but  the  canatitutioa 
ezkitiog  till  aome  new  grant. 

Tha  apeeial  verdict  baa  ant  foand  tbe  time 
in  arbieb  tha  aottmiaikNi  paaaed  the  great  aoal. 
Tbe.pntent  paasad  far  laiaing  tha  tax  ia  July; 
the  g»vemor  dkl  not  go  over  till  Ootnber ;  both 
oamelogailisr.  Tha  king«  tharelane,  liad.ia- 
troduaed  hia  claim  40  the  impoat  an  tha  cauatay 
prior  totba  taaain  wbichanjy  naaembly  ceald 
be  ealM;  lot  bis  right  waa  iaicodiiaed  tbe  rery 
iaalant  ef  tbe  geeenor'a  laadiagi  and  tbe 
alder  right,  in  the  king  eapaaially,  wiU  be|Na- 
terrad  aboveall,  wbea  it  appaaaa  iha  praola* 
matiaa  aaold  notbaintindadla*waiva  ibaifla- 
•poat* 
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Hj  learned  friend  has  set  oot  with  disarow- 
mg  ne  elaiiD  of  an  absolute  independeiit  so- 


llr.  Qnj.  &fyfm^  m  reply.  Before  I  ^  tato 
fkt  gcaerai  qiwatioii  1  shall  speak  upon  twe 
iiBporttnA  points,  though  an  end  is  made  of  the 
eue,  tod  tiM  olgeet  satisfied  to  the  plaintiff  hy 
fbe  decision  of  the  last.  The  other  is  so  mat 
ud  importaot  sm  one  in  the  general  considera- 
tioB  tftat  f  am  persuaded  your  lordship  will 
Mtssss oTer in  judgment. 

llic  tax  is  contended  to  be  legally  levied, 

spn  a  elaim  of  which  the  very  stating  of  the 

proves  the  illegality. 

icrrignty  in  the  crown ;  but  he  has  maintain - 
td  bis  argnmeot,  and  was  obliged  to  maintaiB 
lis  argument  upon  it. 

lie  says  it  is  a  subordinate  legislature.  A 
sabordioste  legislature,  in  this  sense  at  least, 
is  diflicQli  to  1^  conceived  to  those  who  know 
■St  how  to  BMke  dependence  consist  with  in- 
dependence: but  the  state  of  Grenada  distin* 
goiahes  itself.  It  is  a  tax  imposed  by  an  act 
of  Icgisfative  power,  which  includes  tne  entire 
legal  sovereignty ;  but  it  is  not  an  uncontrouled 
authority,  bec^ause  the  king,  with  consent  of 
parHament,  may  depart  from  this  claim,  so  as 
to  bind  bis  socceasors  :  the  suprease  legisla- 
ture maj  repeal  it.  The  king  makes  an  es- 
sfsHial  pnrt  of  that  legislature.  Is  it  a  mark 
of  a  limited,  subordinate,  authority,  that  he 
can  impose  without  them  what  they  cannot 
like  away  without  himP  And  that  be  may 
dspsrt  from  this  is  what  any  roan  may  do  in 
my  instance  of  the  tfiost  uncontrouled  legisU- 
tise  authority. 

M J  learned  friend  mys  it  is  a  subordinate  act 
<f  felpslntion ;   an  act  of  execution,  aot  of  le- 
ll  doM  not  depend  upon  the  king 
the  Imvs  of  £nff1aod  introduce  them- 
bocaaae  |he  paruament  may  alter  or 
^  laws.    The  king  may  levy  taxw  by  hia 
intliority,  which  shall  stand  in  force  till 
repeals  them,  which  they  cannol 
htm. 
I  believe  my  learned  friend  will  hardly  prove 
powerveatedin  the  person  of  the  king.    It 
ifae  grmt  point  oar  Hampden  contended, 
be  imposed  by  the  authority 
kin^.  '  It  must,  therefore,  depend  sole* 
tbe  ^oestioo,  whether  the  king  hm  an 
independent  legislation ;  or  whether 
er  of  the  crown  is  not  truly  exe- 


The  promulgating  and  introdaeing  the  ad- 
ministration of  the  lawa  of  England  we  ad- 
ait  to  be  in  the  king,  as  bis  peculiar  and  ne- 
mmmaj  trost,  the  rnddog,  altering,  or  auspend- 
isg  St  those  laws,  we  deny. 

Notwichstaodiog  tbe  observation  on  the  go- 
tsvnment  of  Scotland,  tbe  states  were  convened 
is  tbe  first  instance  of  Edward's  claim :  and 
if  he  claimed  it  m  a  fief,  and  obtained  aa  a 
em^seror,  stiU  he  governed  it  as  a  king  of 
Isglaod,  with  executive  and  not  legiabtive 


As  to  the  daim  of  a  feudal  duoby  in  Wales, 
not  appear  that  the  king  ever  introduced 


any  husa  but  Iho'laws'  of  Ei^nd;:  a*d  whea 
be  considers  it  eximsly,  aa  btimately  anA 
vitally  oomieclsd  wilb  Eii|fNmd,  aa  a  |Mut  to 
the  My,  m  one  entipe  dominion,  can  it  hm 
doubted  whether  he  underatoed  that  he  waa  tUr 
govern  it  by  the  kmu  of  England  ? 

Whether  hml  Coke  is  right  in  sopposiof* 
king  John,  or  wnj  other  piinca^  intsoduoed  th« 
lawa  of  England  into  Inland,  I  don't  think  is 
material;  unless  it  appml^  some  prinoe,  hf^ 
his  authority,  made  hms  and  mgulations  ibsM, 
wilhont  the  ooneuirsnca  of  tbe  English  nae  ^ 
Ihunent 

Tbe  king  hm  tbe  power,  bi|Qau6e  it  hm  hmm 
driegaftsdk  The  earn  wm  nm  that  tbe  kino, 
iu  the  grant  to  tbe  corporstioo,  amds  biws  m 
bind  others  without  their  consent  i  but  ho  em* 
powered  them  to  make  laws  whkh  should  hind 
thcsBMlvm.  The  cam  is  so  frr  from  proving  a 
power  to  make  laws  coutradi^ery  to  tbe  hum 
of  England,  that  it  only  provm  the  power  ef 
the  king  to  convey  tbe  lawa  of  Eaglaodb 

And  becaum  the  king  can  erect  a  eorporatieai, 
which  ahaH  make  bye-b^s  obligatory  spea 
tbe  particular  eonmrani^  therefore  the  kmg, 
it  is  iafersed)  cav  make  laws  which  shall  bind 
tbom  who  never  gave  their  coment  to  them. 

The  strongmt  authoritiea,  uailbrm  expe- 
rience, m  well  M  the  principles  of  the  mntti» 
tution,  and  rulm  of  law,  are  against  it 

Selden's  opinion  is  sgainst  it,  and  thom  of  tbe 
other  great  lawyers.  It  hm  ths  testimony  of 
the  bmt  constitutional  lawyers,  of  which  nw 
age  wm  ever  more  fruitful  than  that  of  Jaadbn 
the  1st,  to  negative  it.  It  ought  to  have  bseiit 
not  unsupported  hj  precedents.  The  charuster. 
of  tbe  prrooe  who  is  made  the  example  of  tim 
claim,  ought  t6  have  been  other  than  it  waat 
be  ought  to  have  been  a  prince  who  hated  pre- 
rogative; who  was  desirous  of  keeping  ibm 
right  of  the  crown  within  ita  constitutional 
limits,  and  by  no  meam  of  extending  it  beyond' 
them. 

The/next  are  mere  private  opinions  given 
by  great  lawyers,  but  in  private.  Though 
they  will  have  grmt  weight,  m  fur  m  exira* 
judicial  opinions  in  courts  of  law,  theyiare  nofc 
leading  principlm  of  dedsion :  and,  had  any 
private  opinion  been  decirive,  this  caum  had 
never  bten  now  before  tlie  court.  No  man  re- 
veres opinions  of  men  of  great  abilitim  mom. 
than  I  do :  but  there  is  not  the  opinion  of  any 
man  which  standing  simply  on  the  footing  of 
authority,  I  ahaH  not  think  myself  at  liberty 
to  questien :  and  even  tbe  greatest  have  been 
heretofora  questioned  successfully.  I  never 
could  be  deterred  by  great  opinions,  when  I 
conridered  by  what  authorities  the  liberty  of 
die  prem  hm  bmn  opposed  ;  by  what  autbo* 
rities  the  claim  of  ship-money  was  supported  ; 
and  what  ths  event  wm  upon  both  those  qum« 
tions. 

What  was  done  upon  tbe  forfeiture  of  the 
charter,  before  the  Uevolmion,  it  no  authority  ; 
hut  rather  an  argument  of  error.  Afler  tho. 
Revolution  mme  lawyers  gave  their  opinion? 
for  collecting  the  revenues  as  ibev  used  ta  h* 
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collected  $   thii  wm  done  im!y  io  the  inter? al 
of  suspensiou  of  legithture. 

A  queMioD  of  this  Ditttre,  a. power  of  a  kind 
Kke  Ibis,  is  not  to  begrathered  from  such  autbo- 
rities  and  circamstances  as  (those  whi^b  have 
been  stated.     Mr.  Attorney  General  was  snp- 

rnng  an  instant  abrogation  of  all  former  laws, 
did  not  say  so  when  it  was  a  conq^uest. 
Tliere  are  some  onaltembie  laws  to  continue. 
As  to  the  objection  made  of  claiming  of  pro- 

Eerty,  the  former  mode  must  remain  till  the 
ing  appoinU  another  by  bis  ezecutire  power. 

My  lord  Vaoghan-says  the  subjects  don't 
acquire  a  property  in  the  soil.  If  the  inhabit- 
ants bad  been  turned  out  of  it,  it  would  bate 
been  in  the  king.  In  the  idea  of  this  country 
the  pr«iperty  of  all  lands  was  originally  in  the 
king.  If  Mr.  Attorney  General  bad  been  con- 
tending  for  this  as  a  feodal  right,  the  argument 
would  have  had  weiij'ht ;  but  we  are  not  argu- 
ing for  the  property  of  the  soil. 

The  subjecu  of  England  have  a  right  to  the 
English  laws:  they  have  a  right  to  assemble : 
and  the  reason  why  the  king  never  says  to 
them,  "  that  lie  will  call  assemblies  as  soon  as 
coaTenience  permits  and  occasion  shall  re- 
quire," is,  becBUse  in  this  country  convenience 
always  permits,  and  ocesaion  requires.  But 
still  the  trust  of  calling  them  is  reposed  in  the 

king. 

Mr.  Attorney  General,  after  having  discussed 
the  point  of  sovereignty  in  the  case  of  Ireltnd, 
with  respect  to  their  assemblies,  has  said,  this 
is  in  execution  of  authority  iu  the  king ;  if  so, 
then  the  laws  were  there  before,  and  assemblies 
called  upon  the  same  terms  as  in  England. 
And  that  the  acts  concerning  them  were  by 
authority  of  parliament. 
•  With  respect  to  the  power  of  the  king  to 

make  laws.  ^  •       .   n 

He  can  make  no  other  laws  than  what  shall 
have  been  made  by  the  constitutional  assemblies: 
he  can  repeal  uone ;  nor  alter  without  them. 

Mr.  Attorney  General  says  that  by  his  pro- 
clamation the  king  promises  that  he  will  grant 
them  the  privileges  of  British  subjects ;  but 
tben  this  promise  cannot  take  effect  before  the 
governor  lands,  and  an  assembly  is  called,  and 
immediately  on  his  landing,  and  before  an  as- 
sembly  can  be  called,  he  has  a  right  to  levy 
imposts. 

I  take  the  construction  to  be,  that  the  pro- 
miie  takes  place  from  the  time  of  issuing  it : 
A  constitution  takes  place  immediately.  We 
are  not  less  governed  by  the  laws  of  this  coun- 
try because  a  parliament  is  not  constantly  sit- 
ting. 

This  cannot  be  distinguished  from  the  esse 
of  any  other  colony  ;  and  if  the  pow^r  claimed 
be  in.  this  case  disallowed,  the  colonies  in  gene- 
ral will  then  act  all  of  them  with  the  same  de- 
pendence on  the  supreme  legislature,  and  the 
same  conformity  to  the  principles  of  the  British 
constitution.  If  otherwise,  there  will  be  British 
subjects  under  ibe  same  name,  and  with  the 
same  nominal  fights,  some  free  and  Others  in 
wMonstitutional  subjeetion. 


Comb  of  the  Island  rf  Grenada^        [3S0 

Lord  Matt^fld,  I  don*t  remember  its  being 
argued  in  this  case  on  the  question  whetbei 
there  is  any  authority  which  considet^  Bre- 
tigny  as  a  part  of  the  dominions  of  the  crown 
of  England.  Aquitainc  and  Poictou  he  held  an 
heir  to  the  house  of  Aojou. 

The  parts  separated  from  the  crown,  and 
considered  as  feodal,  were  governed  by  a  de- 
spotic autliority.  It  appears  that  Calais  had 
the  process  and  judicial  writs  of  this  court. 
Writs  of  error  returnable  to  tliis  court. 

How  do  you  understand  the  capitulation  ? 

A  cession  is  not  necessary  to  a  conquest ;  it 
is  not  necessary  for  the  right.  Jamaica  never 
has  been  ceded,  I  believe,  to  this  hour. 

How  do  you  understand  the  capitulation  ? 
There  is  an  article  that  they  shall  pay  no  otber 
duties  but  what  they  paid  to  the  king  of  France. 


Mr.  Just,  id^on.— First  of  all  in  this 
verdict  the  articles  of  capitulation,  some  of 
them  are  stated.  I  don't  understand  how  the 
capitulation  and  treaty  of  peace  agree.  But  I 
am  to  judge  upon  the  verdict. 


November  28. 

Judgment  of  the  Court  was  this  day  giren 
by  lord  Mansfield,  as  follows: 

Lord  Mansfield.  In  this  cause  of  Alexander 
Campbell  against  William  Hall ; 

This  is  an  notion  brought  by  the  plaintiff, 
who  is  a  natural-born  subject  of  Great  Britain, 
and  wh,o,^  upon  the  third  of  May,  1763,  pur- 
chased lands  in  the  island  of  Grenada.  And 
it  is  brought  against  the  defendant,  'William 
Hall,  who  was  collector  for  bis  msjesty  nt  the 
time  of  levying  the  impost,  and  of  the  action 
brought,  of  a  duty  of  four  and  a  half  per  cent. 
upon  goods  exported  from  the  island  of  Gre- 
nada, And  it  is  to  recover  a  sum  of  motiey 
which  was  levied  by  the  defendant  and  nnid  by 
the  plaintiff,  as  for  this  duty  of  four  and  a  half 
per  cent,  for  sugars  which  were  exported  from 
the  island  of  Grenada,  from  the  estate  and  by 
the  consignment  of  the  plaintiff. 

And  the  case  is  laid  upon  money  bad  and  re* 
ceived ;  and  plaintiff,  as  for  money  paid  with- 
out consideration,  the  duties  having  been  im- 
posed without  sufficient  or  lawful  authority  to 
warrant  the  same,  demands  judgment  to  re- 
cover the  same  against  the  defendant. 

And  it  is  stated  in  the  special  verdict  that  the 
money  is  not  paid  over,  but  continues  in  thn 
defendant's  hands,  by  consent  of  the  attorney  • 
general,  for  his  majesty,  iu  order  that  the  quen* 
tion  may  be  tried. 

The  special  verdict  states  Grenada  to  have 
been  conquered  by  the  British  arms  firona  thcT 
French  king  on  the  7th  of  February,  1769  ; 
and  that  the  island  of  Grenada  was  otHi«<d  hy 
caphulation;  and  that  the  capitulation  upon 
which  they  surrendered,  was  by  reference  ta 
the  capitulation  upon  which  the  island  of 
Martinioo  had  been  surrendered. 

Tbe  specisl  verdict  then  states  some  articles 
of  that  capitulation,  particularly  the  fifUi, 
which  grants  thai  Martinioo  shall  be  ^oi 
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bj  it!  om  lawi  till  bit  majesty's  pUasure  be 

UIOWB. 

CootiBumDce  of  property,  religion,  honours, 
wnwikgeBy  and  exemptions,  is^  detnanded. 
They  are  referred  to  tlie  article  last  stated  for 
aasfrcr,  which  is,  that  the  inhabitants,  bein^ 
subjects  of  Great  Britain,  will  enjoy  their  pro- 
perty and  the  same  privileges,  derived  from 
their  subjection,  as  m  his  majesty's  other 
■iaods. 

Eighth  article,  that  they  shall  be  subject 
snly  to  the  capitation  tax  imposed  by  bis  ma- 
jesty the  king  of  FrAnce,  expetices  of  justice 
and  public  goremment  to  be  paid  out  of  the 
kies's  domain. 

,  Referred  to  the  7th  article,  which  states  the 
rale — and  refers  to  the  duties  paid  by  the  inha- 
bitsals  of  the  Leeward  islauds. 

The  next  instrument  is  the  treaty  of  peace 
the  lOth  of  February  1763,  ^hich  states  the 
eession,  and  other  articles  not  material. 

The  next   and  material  instrument  which 
ihey  state  is  a  proclamation  under  the  great 
I,  the  7th  of  Octobier  1763,  reciting  thus : 
'  Whereas  it  will  greatly  contribute  to  the 
settling  of  our  said  islands,  of  which  Grenada 
is  one,  that  they  be  informed  of  our  love  and 
paternal  care  for  the  liberties  snd  rights  of 
those  who  are  or  shall  be  inhabitants  thereof; 
we  have  thought  fit  to  publish  and  declare  by 
this  our  proclamation,  that  we  have  by  our  let- 
ters patent  under  our  sfrtfatseal  of  Great  Bri- 
tain, wboreby  our  said  governments  are  con- 
Stitoted,  given  express  power  and  direction  to 
our  governors  of  our  said  colonies  respectively, 
that,  so  soon  as  tlie  state  and  (yrcumstances 
of  the  said  colonies  will  admit  thereof,   they 
shall,  with  the  advice  and  consent  of  our  said 
conncil,  call  and  summon  general  atiseniblies, 
in  such  manner  and  form  as  is  used  in  the 
other  colonies  under  our  immediate  govern- 
ment.    And  we  have  also  given  power  to  the 
said  governors,  with  the  advice  and  consent 
of  our  said  council  and  assembly  of  represen- 
tatives as  aforesaid,  to  make,  constitute  and 
ordain  laws,  statutes  and  ordinances  for  the 
pnblie  peace,  Welfare  and  good  government  of 
oor  said  colonies  and  the  inhabitants  thereof, 
as  near  as  may  be  agreeable  to  the  laws  of 
England,  and  under  such  regulations  and  re- 
strictions as  are  used  in  our  other  colonies.' 
Then  follow  letters  patent  under  the  great 
seal,  or  rather  a  proclamation  of  the  36th  of 
Harcb  1764,  whereby  the  king  recites,  that  he 
had  ordered  a  snrvey  and  division  of  the  ceded 
iriands,  as  an  invitation  to  all  purchasers  to 
esmeand  purchase  upon  certain  terms  and  oon- 
filions  specified  in  the  proclamation. 

The  next  instrument  stated  in  the  verdict, 
letters  iMtent  on  the  9th  of  April  1764,  gives 
oommission  and  authority  to  Robert  Melville, 
esq.  appointed  governor  of  this  island  of  Gre- 
nada, to  summon  assemblies  as  soon  as  the 
situation  and  circumstances  of  the  island  would 
adroit ;  and  to  make  laws  in  all  the  usual  forms, 
with  reference  to  the  other  plantations  where 
isiembVies  are  established.  * 
VOL.  XX. 


The  governor  arrived  in  Grenada  the  14th 
of  December  1764;  before  the  end  of  1765» 
particular  day  not  stated,  the  assemblies  actu- 
ally met :  hut  before  the  arrival  of  the  governor 
in  Grenada,  indeed  before  his  commission,  and 
before  his  departure  from  London,  there  is  an- 
other instrument  upon  the  validity  of  which  th« 
whole  turns. 

Letters  patent  under  the  g^eat  seal,  hearing 
date  the  30th  of  July  1764,  reciting  that  in 
Barbadoes,  and  all  other  of  the  Bntish  Lee* 
w^rd  islands,  a  duty  of  four  and  a  half  per 
cent,  is  paid  i  upon  goods  exported ;  and  re- 
citinfif  farther : 

*  Whereas  it  is  convenient  and  expedient, 

*  and  of  great  importance  to  our  other  sugar 

*  colonies,  that  the  like  duties  should  tako 

*  place  in  Grenada ;  we  do  hereby,  by  virtue  of 

<  our  authority  and  prerogative  royal,  ordain 

*  that  an  impost  of  four  and  a  half  per  cent. 

*  in  specie  shall,  from  and  after  the  39th  day  of 

*  September  next,  be  raised  and  paid  to  us,  our 

*  heirs  and  successors,  for  and  upon  all  dead 

*  commodities  of  the  growth  or  produce  of  ouc 
'  said  island  of  Grenada  that  shall  be  shipped 

<  off  from  the  same,  in  lieu  of  all  customs  and 

*  impost  duties  hitherto  collected  upon  goods 

*  imported  and  exported  into  and  out  of  the  said 

*  island,  under  the  authority  of  his  most  Cbris- 

*  tian  majesty,  and  that  the  same  shall  be  col  • 
'  lected  :'  then  it  goes  on  with  reference  to  the 
island  of  Barbadoes  and  the  other  Leeward 
islands. 

The  jury  find  that  in  fact  such  duty  of  four 
ar«l  a  half  per  cent,  is  paid  to  his  majesty  in 
all  the  British  Leeward  islands. 
'  And  they  fiud  several  acts  of  assembly  which 
are  relative  to  the  state  of  the  several  islands, 
and  which  I  shall  not  state,  as  they  are 
public,  and  every  gentleman  may  have  access 
to  them. 

These  letters  patent  of  the  20th  of  July 
1764,  with  what  1  stated  in  the  opening,  are 
all  that  is  material  in  this  special  verdict. 

Upon  the  whole  of  the  case  this  general 
questiod  arises,  being  the  substance  of  what  it 
submitted  to  the  Court  by  the  verdict :  '*  Whe- 
ther these  letters  patent  of  the  30th  of  July 
1764,  are  good  and  valid  to  abrogate  the  French 
duties,  and  in  lieu  thereof  to  impose  this  duty 
of  four  and  a  half  per  cent."  which  is  paid  by 
all  the  Leeward  islands  subject  to  his  majesty^ 

That  the  letters  are  void  has  been  contended 
at'the  bar,  upon  two  points. 

1st,  That  although  they  had  been  made 
before  the  procla'nation,  the  king  by  his  pre- 
rogative could  not  have  imposed  them. 

3dly,  That,  although  the  king  had  sufficient 
authority  before  the  2blh  of  July  1764,  he  had  ^' 
divested  himself  of  that  authority  by  the  procla- 
mation. 

A  great  deal  has  been  said  and  authorities 
cited — relative  to  propositions  in  which  both 
sides  exactly  agree,  or  which  are  too  clear  to 
be  denied.  The  stating  of  these  will  lead  us 
to  the  solution  of  the  first  point. 

1st,    A   country  conquered  by  the  British 


SIS]  15  GEORGE  IIL         like  Case  of  the  IJamd  of  Grenada— 

aroifl  becomes  a  domioioD  of  tbe  king  in  rij^ht 
of  his  crowD,  aud  therefore  necessarily  subject 
to  tbe  legislative  power  of  tbe  parliameot  of 
Great  Britain. 

Sdly,  The  conquered  inhabitantf  once  re- 
ceived iota  tbe  conqueror's  protection  become 
sabjects ;  and  are  universally  to  be  considered 
in  that  light,  not  as  enemies  or  aliens. 

ddly,  Articles  ofcapitulationu|H)n  which  the 
conquest  is  surrendered,  and  treaties  of  oeaoe 
by  which  it  is  ceded,  are  sacred  and  inviolable, 
according  to  their  true  intent. 

4thly,  Tbe  law  and  legislation  of  every  do- 
minion equally  affects  all  persons  and  property 
within  tbe  limits  thereof,  and  is  the  true  rule 
for  the  decision  of  all  questions  which  arise 
there :  whoever  purchases,  sues  or  lives  there, 
puts  himself  under  the  laws  of  tbe  place,  and 
in  the  situation  of  its  iohabitants.  An  £nglish- 
man  in  Minorca  or  the  isle  of  Mao,  or  the 
plantations,  has  no  distinct  right  from  tbe  na- 
tives while  he  continues  there. 

5tbly,  Laws  of  a  conquered  country  con- 
tinue until  they  are  altered  by  the  conqueror. 
The  justice  ana  antiquity  of  this  maxim  is  un- 
convertible ;  and  the  ^nrd  exception  as  to 
{mgans,  in  Catvlu's  case,  shews  the  universa- 
ity  of  the  maxim.  The  exception  could  not 
exist  before  the  Christian  sera,  and  in  all  pro- 
bability arose  from  tbe  mad  eotlmsiasm  of  the 
crusades. — In  the  present  case  the  capitulation 
expressly  provides  and  agrees,  that  they  shall 
continue  to  be  governed  by  their  present  laws, 
until  his  majesty's  pleasure  be  further  known. 

6tbly,  If  the  kin^  has  power  (and,  when  I  say 
tbe  king,  I  mean  m  this  case  to  be  understood 
**  without  concurrence  of  parliament")  to  make 
BOW  laws  for  a  conquered  country,  tiiis  being  a 
power  subordinate  to  his  own  authority,  as  a 

Cart  of  the  supreme  legislature  in  parliament, 
e  cau  make  none  whicn  are  contrary  to  fun- 
damental principles ;  none  excepting  from  the 
laws  of  trade  or  authority  of  parliament,  or 
privileges  exclusive  of  his  other  subjects. 

The  present  proclamation  is  an  act  of  this 
anbordlnate  legislative  power ;  if  made  before 
the  11th  October  176S,  it  would  have  been 
made  on  the  most  reasonable  and  equitable 
grounds;  putting  the  island  of  Greuada  on  tbe 
name  footing  as  the  other  utiaods. 

If  Qrenada  paid  more  duties,  the  injury 
Would  have  been  to  her ;  if  less,  to  tbe  other 
Islands. 

It  would  have  been  carrying  tbe  capitulation 
Into  execution,  which  gave  hopes,  if  any  new 
duties  more  were  laid  on,  their  condition  would 
^  the  same  as  that  of  tbe  other  Leeward 
Islands. 

Tbe  only  question  which  remains  then  is, 
Whether  tbe  iung  had  power  after  the  4th  of 
February  1763,  of  himself,  to  impose  this  duty. 

Takin([  these  propositions  to  be  granted,  be 
lias  a  le^lative  power  over  a  conquered  coun- 
try, limited  to  bim  by  the  constitution,  and 
■obordioste  to  the  constitution  and  parliament; 
and  a  power  to  grant  or  refuse  capitulation. 

If  be  refttsesi  and  puts  to  tbe  sword  or  extir- 
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Ktes  tbe  inhabitants  of  a  country,  obtaining  St 
^  conquest,  the  lands  are  his ;  and  if  he  plauti 
a"^  colony,  the  new  settlers  share  the  land  be- 
tween them,  subject  to  tbe  prerogative  of  tbe 
conqueror.*  If  he  receives  them  into  obedi. 
ence  sod  grants  them  property,  he  has  power 
to  fU  a  tax.  He  is  intrusted  with  the  terms  of 
making  peace  at  his  discretion  ;  and  he  may 
retain  tbe  conquest  or  yield  it  up,  on  such  con- 
dition as  he  sball  think  fit  to  agree. 

This  is  not  a  matter  of  disputed  right;  it 
has  hitherto  been  uncontroverted  that  the  king   • 
may  change  part  or  all  of  tbe  uolitical  form  w 
government  over  a  conquered  dominion. 

To  go  into  the  history  of  conquests  made  by" 
tbe  crown  of  England.  The  alteration  of  the 
laws  of  Ireland,  has  been  much  discussed  by 
tbe  hiwyere  and  writers  of  great  fame,  ffo 
roan  ever  said  the  change  was  made  by  tbe 

{larliament ;  no  man,  unless  perhaps  Mr.  Mo- 
yneux,  ever  said  the  king  could  not  do  it. 

The  fact,  in  truth,  after  all  the  researchei 
that  could  be  made,  comes  out  clearly  to  be  as 
laid  down  by  lord  chief  justice  Vaughan. 

**  Ireland  received  the  laws  of  England  by 
the  charters  and  command  of  H.  2,  king  John, 
H.  3,  and  be  adds,  &c.  to  take  in  Edwud,  and 
the  successors  of  the  princes  named.  That 
the  charter  IS  king  John,  was  by  assent  of 
parliament  in  Ireland,  he  shews  clearly  to  be 
a  mistake.  Whenever  a  parliament  was  called 
in  Ireland,  that  change  in  their  cooslKutum 
was  without  an  act  of  parlianQeut  in  Englsod, 
and  therefore  must  have  been  derived  from 
the  king." 

Mr.  Barrington  is  well  warranted,  Tbe 
1 2th  of  Edward  1st,  called  tlie  statute  of  Wales, 
is  certainly  no  more  than  a  regulation  made  by 
the  king  as  conqueror,  for  the  government  of 
the  country,  which,  the  preamble  says,  wa 
then  totally  subdued ;  and,  however  for  pur- 
poses of  policy  he  might  think  (it  to  claim  it  as 
a  fief,  appertaining  to  the  realm  of  £oglaod« 
he  could  never  think  himself  entitled  to  make 
laws  without  assent  of  parliament,  to  bind  tbe 
subjects  of  any  part  of  the  realm.  Therefbrr, 
as  he  did  make  laws  for  Wales  without  assent 
of  pariiament,  tbe  clear  consequence  is,  be 
^verned  it  as  a  conquest :  which  was  his  title 
in  facty  and  the  feudal  right  but  a  fiction. 

Berwick,  after  the  conquest  of  it,  was  go* 
verned  by  charters  from  tbe  crown,  tilt  tbe 
reign  of  James  the  1st,  without  interposition  of 
parliament. 

Whatever  changes  were  made  in  the  laws  of 
Gascony,  Guyenne  and  Calais,  must  have  been 
under  the  king's  authority  ;  if  by  act  of  par- 

*  •(  These  words  seem  to  mean,  that  the 
king's  legislative  authority  over  tlieve  new  set* 
tiers,  is  derived  from  the  circumstance  of  his 
having  granted  them  their  lands ;  though,  slill» 
the  last  words '  subject  to  the  prerogative  of  tbe 
conqueror'  seem  very  obscure,  since  the  whole 
matter  in  question  is  to  know  what  is  thepre-- 
rogati ve  of  the  conqueror."  2  ^-ynfti''?'^  Fm* 
bokier,5i. 
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lauBoA,  thftt  ad  woold  \fB  eztuit;  for  tbey 
irere  eooqnerpd  in  the  reign  of  kiDff  Edir ftrd 
tbe  9d;  and  all  the  acts  from  that  reiga  to  the 
pretent  tmie  are  extant ;  and  in  some  aets  of 
pirfianwnt  there  are  commercial  regulations, 
rdsdre  to^eaefa  of  tl%»  conqaests  which  I 
kre  named;  none  making  any  change  in 
ibeir  oonstitntion  and  laws. 

Yet  as  to  Calais,  there  was  a  great  change 
pade  in  their  constitution :  for  they  were  sum- 
Bwned  by  writ  to  sent  burgesses  to  the  English 
wriiaaMnt ;  and,  as  this  wss  not  by  act  of  par- 
nmeet,  it  must  have  been  by  the  sole  act  of 
the  king. 

VITiib  regard  to  the  bhabitants,  their  property 
sad  trade*  at  Gibraltar,  the  king,  ever  since 
tbst  oonqoest,  hss  from  time  to  time  made 
srdeiB  and  regnlations  suitable  to  the  condition 
ef  tboae  who  lire,  tradci  or  enjoy  property  in  a 
gamson  town. 

Mr.  Attorney  General  has  alluded  to  a  ra- 
fiely  of  inataaces,  se?eral  within  these  twenty 
jresn^  in  which  the  king  has  exercised  legisla- 
tion over  Minorca.  In  Minorca  it  has  ap- 
peared lately,  that  there  are  and  bare  been  for 
yesm  back  a  great  many  inhabitants  of  worth, 
sad  a  great  tnde  carried  on. 

If  the  lung  does  it  thcl«  as  coming  in  the 
plaee  of  tbe  king  of  Spain,  because  their  old 
sasstitnfioa  coatinnes  (which  by  the  by  is  ano- 
tWr  proof  that  the  constitution  of  England  does 
Ml  aceeaaarily  follow  a  conquest  by  the  king 
sf  Englaiid)  the  same  argument  applies  here ; 
6r  belbre  tbe  7th  of  October,  176S,  tbe  consti- 
lation  of  Grenada  continued,  and  the  king  stood 
k  the  plaoe  of  their  former  sovereign. 

AAer  ttie  «»nquest  of  New  York,  in  which 
■est  of  the  old  Dutch  inhabitsnts  remained, 
kiv  Charles  the  9d  changed  their  constitution 
JSM  political  form  of  government,  and  granted 
it  lo  Iho  duko  of  York,  to  hold  from  bis  crown 
all  the  regoUtions  contained  in  the  let- 
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rsas 


(Plainly  speaking  of  hts*  own  country  where 
there  is  a  parliament.) 
"  Abo,  if  a  king  bath  a  kingdom  by  con* 

J  nest,  as  king  Henry  the  Ski  had  Ireland,  after 
ing  John  bad  given  to  them,  being  under  his 
obedience  and  subfection,  the  Uws  of  England 
for  the  ^oremment  of  their  native  country,  no 
succeedmg  king  could  alter  the  same  without 
parliament    Which  is  rery  just,  and  it  ne- 
cessarily includes  .that  king  John    himself 
could  not  alter  tbe  grant  of  the  laws  of  Eng- 
land." *  ^. 
Besides  this,  the  authority   of  two  peat 
names  has  been  cited,  who  toolc  the  proposition 
for  granted.    And  though  opinions  ofconnscly 
whether  acting  officially  in  a  public  charge  or 
in  private,  are  not  properly  authority  to  found 
a  decision,  yet  I  cite  them; — not  to  establish 
60  dear  a  point,  but  to  shew  that  when  it  has 
been  matter  of  legal  enquiry  the  answer  it  hai 
received,  by  genUemen  of  eminent  character 
and  abilities  in  tbe  profession,  has  beea  imm»> 
diate  and  without  hesitationi  and  conformable 
to  these  priociples. 

In  17  S8,  the  sssembly  of  Jamaica  refusing 
the  usual  supplies,  it  was  referred  to  sir  Philip 
Yorke  and  sir  Clement  Wearg,  what  was  to 
be  done  if  ihey  should  persist  in  their  refusal. 

Their  answer  is — **  that,  if  Jamaica  wss  still 
to  be  considered  ss  a  conquered  country,  the 
king  had  a  right  to  lay  taxes  upon  the  inhabi- 
tants ;  but,  if  it  wss  to  be  considered  in  the 
same  light  as  the  other  colooies,  no  tax  could 
be  imposed  upon  the  inhabitants,  but  bv  sn  as- 
sembl  V  of  the  island,  or  by  an  act  or  parlia* 
meat/' 


to  be  wondered  that  an  ad[|odged 

in  point  is  not  to  be  found  ;  no  dispute 

was  started  before  upon  tbe  king's  legis- 

rigiit  orer  a  coaquest :  it  never  was  de- 

in  a  ooort  of  law  or  equity  in  Westmin- 

r-haO,  nerer  was  questioned  in  parliament. 

Lord  Coke's  report  of  the  arguments  and 

lesslutiuuo  ef  the  judges  in  Calvin's  case  lays 

ildowa  an  dear.     (Am  that  strange  extraju* 

~  opinion,  as  to  a  conquest  from  a  pagan 

r,  will  not  make  reason  not  lo  be  reason, 

lair  not  lo  be  law,  as  to  the  rest)    And  the 

sayoy  that  if  a  king— I  omit  the  distino> 

bctwocD  a  Christian  and  infidel  kingdom, 

to  this  porpose  is  wholly  groundless, 

most  deservedly  exploded—- <*  If  a  king 

lo  a  kingdom  by  conquest,  he  may,  at 

ire,  afier  and  change  the  laws  of  that 

hot,  until  he  doth  make  an  altera- 

, nooient  laws  of  that  kingdem  remain : 

hlif  a  loai^  ii^  a  kingdom  by  descent,  there, 
■■Beg  by  the  hiws  of  the  kingdom  he  doth  in- 
hrii  the  kingdenii  he  cannot  ehange  the  laws 


The  distinction  in  law  between  a  conquered 
country  and  a  colony  they  held  to  be  clear  and 
indisputable;  whether,  as  to  the  case  before 
them  of  Jamaica,  that  island  remained  a  con- 
quest or  was  made  a  colony,  they  had  not 
examined. 

I  have,  dpon  former  occasions,  traced  the 
constitution  of  Jamaica  as  far  as  there  are 
books  or  papers  in  the  offices :  I  cannot  find 
that  any  Spaniard  remained  upon  the  island  so 
late  as  the  Restoration ;  if  any,  they  were  few. 

A  gentleman,  to  whim  I  put  the  question  on 
one  of  the  arguments  in  tnis  cause,  said  ho 
knew  of  no  Spanish  skive  of  the  white  inhabi- 
tants of  Jamaica;  but  there  were  amongst  the 
negroes.* 

The  king,  I  mean  Charles  the  second,  after 
the  Restoration  invited  settlers  by  proclamation^ 
promising  them  his  protection.  He  appointed 
at  first  a  governor  and  coundl  only ;  after- 
wards he  granted  a  commission  lo  the  govemoff 
to  call  sn  assembly. 

The  oonstitntion  of  erery  province  immo* 
diately  under  tbe  king  has  arisen  in  the  same 
manner ;  not  by  the  grants,  but  by  tbe  com- 
mhsion  subsequent  to  call  an  assembly.  And 
therefore,  ajl  the  Spaniards  having  left  tho 


■*^ 


*  Upon  this  subject  see  Edwards's  Histor/ 
of  the  West  Indies,  book  9,  cbep.  S,  mb.Jui 
wilhmt  cMMnt  of  perliaiMilL  |  chap.  d,Tol.  1,  pp.  158, 159, 168. 
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island,  or  hftvinflr  heen  killed  or  drivto  out  of 
it,  the  first  seUliog  was  by  aD  Englitth  colony, 
who  under  the  authority  of  the  kin^  planted  a 
▼acant  island,  belonging  to  him  in  right  of  his 
crown« 

The  like  is  the  case  of  the  islands  of  St. 
Helena  and  St.  John,  mentioned  by  Mr. 
Attorney-General. 

A  maxim  of  constitutional  law  with  all  the 
judges  in  Calf in's  case,  and  two'  such  men  in 
modern  times  as  sir  Philip  Yorke  and  sir  Cle- 
ment Wearg,*  1  take  it  for  granted,  will  acquire 
eome  authority,  even  if  there  were  any  thing 
which  otherwise  made  it  doubtful ;  but  on  the 
contrary  no  book,  no  saying  of  a  judge,  no  not 
even  an  opinion  of  any  counsel  public  or  pri- 
vate, has  been  cited  ;  no  instance  is  to  be  found 

*  **  Frenchman,  The  opinion  of  sir  Philip 
Yorke  and  sir  Clement  Wearg,  must  indeed  be 
allowed  to  be  an  authority  in  point  to  the  ques- 
tion; because  those  two  learned  gentlemen 
seem  to  have  meant  to  ascribe  to  the  crown  the 
same  perfect  apd  permanent  sort  of  legislative 
authority  over  Jamaica,  in  case  it  was  still  to 
be  considered  as  a  conquered  country,  as  lord 
Mansfield  has  ascribed  to  it  with  respect  to  the 
island  of  Grenada  before  the  proclamation  of 
October,  1763 :  but  yet  1  cannot  think  it  a  very 
respectable  authority,  notwithstanding  the 
great  learning  and  eminence  of  those  gentle- 
men; partly,  because  it  seems  to  have  been 
rather  a  hasty  opinion,  upon  which  they  had 
bestowed  very  little  consideration,  since  they 
did  not  take  the  pains  to  enquire  whether  Ja- 
maica was  to  be  still  considered  as  a  conquered 
country,  or  whether,  by  events  subsequent  to 
the  conquest  of  it,  it  was  become  a  colony ;  and 
partly,  because  it  may  well  be  supposed  that 
persons  who  serve  the  crown  in  the  offices  of 
attorney  and  solicitor  general,  have,  in  all 
doubtful  matters  relating  to  the  royal  preroga- 
tive, a  bias  on  their  minds  in  favour  of  it. 

*'  Englishman,  Persons  in  their  then  situa- 
tions most  always  be  liable  to  the  suspicion  of 
inclining  a  little  to  favour  the  prerogative  of 
the  crown:  and,  as  you  well  observed,  this 
opinion  of  theirs  seems  to  have  been  given  very 
hastily  and  with  very  little  attention  to  the  sub- 
ject, since  they  did  not  take  care  to  inform' 
themselves  concerning  the  then  present  condi- 
tion of  Jamaica,  so  as  to  determme  whether  it 
ought  to  be  considered  at  a  conquest  or  a 
colony,  though  this  was  absolutely  necessary 
to  make  their  opinion  of  any  use  to  the  minis- 
ters of  state  who  bad  consulted  tkem.  It  must, 
however,  be  confessed  that,  crude  and  hasty  as 
this  opinion  seems  to  have  been,  it  serves  to 
shew  that  those  two  great  lawyers  had  a  gene- 
ral, loose,  floating,  idea  of  the  king's  being  the 
absolute  legislator  of  all  countries  acquired  by 
conquest,  which,  (as  I  observed  to  you  in  the 
beginning  of  our  conversation,)  was  an  opinion 
that  had  been  adopted  by  a  great  many  private 
lawyers,  though  1  never  could  see  any  founda- 
tion for  it.''  Canadian  Freeholder,  Dial,  d, 
p.  397,  €t  seq,  , 


ID  any  period  of  our  history  where  it  was  ever 
questioned. 

The  counsel  for  the  plaintiff  undoubtedly  la- 
boured this  point  from  a  diffidence  what  might 
be  our  opinion  on  the  second. 

But  upon  full  consideration  we  are  all  of 
opinion  that  before  the  20th  of  July,  1764,  the 
kmg  had  precluded  himself  from  an  exerciiie 
of  the  legislative  authority  by  virtue  of  his  pre- 
rogative, which  he  had  before  over  the  island 
of  Grenada.    ' 

The  first  and  material  instrument  is  the  pro- 
clamation of  the  7th  of  October  1763.  See 
what  it  is  that  the '  king  says,  and  with  what 
view  he  says  it ;  how  and  to  what  he  engage* 
himself  and  pledges  his  word.  ^*  Whereas  it 
will  greatly  contribute  to  the  speedy  settling' 
our  said  new  governments,  that  our  loving  snb- 
jects  should  be  informed  of  our  paternal  cere 
for  the  security  of  the  liberties  and  properties 
of  those  who  are  and  shall  become  inhabitants 
thereof;  we  have  thought  fit  to  publish  anil 
declare  by  this  our  proclamation,  that  ue  here 
in  the  letters  patent  und(*r  our  great  seel  of 
Greal  Britain,  by  which  the  said  governmeots 
are  constituted,  given  express  power  and  diree* 
tion  to  our  governors  of  our  said  colonies  re- 
spectively, that,  so  soon  as  the  state  and  cir- 
cumstances of  our  said  -  colonies  will  admit 
thereof,  they  shall,  with  the  advice  and  con- 
sent of  the  members  of  our  oouncd,  summoii 
and  call  general  assemblies"  (and  then  fellow 
the  directions  for  that  pur)iose.)  And  to  what 
end  P  **  To  make,  constitute  and  ordain  laws, 
statutes,  and  ordinances,  for  the  public  peace, 
welfare  and  good  of  our  said  colonies  (of  i%hich 
this  of  Grenada  is  one)  and  of  the  people *snd 
inhabitants  thereof,  as  near  as  may  be  agrees- 
ble  to  the  laws  of  England." 

With  what  view  is  the  promise  reciting-  the 
commission  actually  given  P  To  invite  settlers ; 
to  invite  subjects.  WhyP  The  reason  is 
given.  They  may  think  their  liberties  and 
properties  more  secure  when  they  have  a  leifia- 
lative  assembly.  The  governor  and  council 
depending  on  the  king  he  can  recall  them  at 
pleasure,  and  give  a  new  frame  to  the  consti- 
tution ;  but  not  so  of  the  other  which  has  a  ne- 
^tive  on  those  parts  of  the  legisbture  which 
depend  on  the  king. 
I  Therefore  that  assnrance  is  given  thenn  for 
the  security  of  their  liberties  and  properties, 
and  with  a  view  to  invite  them  to  go  and  settle 
there  after  this  proclamation  that  assured  them 
of  the  constitution  under  which  they  were  to 
live. 

The  next  act  is  of  the  S6th  of  Mareh  1764, 
which,  the  constitution  having  been  estabiisbed 
by  proclamation,  invites  further,  such  as  shall 
be  disposed  to  come  and  purchase,  to  live  under 
the  constitution.  It  states  certain  terms  and 
conditions  on  which  the  allotments  were  to  be 
taken,  established  with  a  view  to  permanent 
colootsBation  and  the  enqrease  and'Cintinttioo  of 
tbe  new  settlement. 

In  farther  confirmation,  on  the  fi9tb  of  April 
1764|  three  mentha  before  the  impoat  in  qnes**' 
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tioa  WIS  imposed,  there  is  an  SGtusI  commis- 
tioo  to  ^Ternor  Melville,  to  call  so  assembly 
as  soon  as  the  state  and  circumstances  of  the 
island  should  admit. — You  will  observe  in  the 
proclamation  there  b  no  legislature  reserved  to 
06  exercised  hy  the  kioir,  or  by  the  governor 
and  council  under  his  authority,  or  in  any  other 
method  or  manner  until  the  assembly  should  be 
called :  the  promise  imports  the  contrary ;  for 
whatever  constmcttoo  is  to  be  put  upon  it, 
(which  perhaps  it  may  be  somewhat  difficult 
to  pursue  throqgh  all  the  cases  to  which  it 
may  be  applied)  it  apparently  considers  laws 
then  in  being  in  the  island,  and  to  be  adminis- 
tcreil  by  courts  of  justice ;  not  an  interposition 
%f  legislative  authority  between  the  time  of  the 
promise  and  of  calling  the  assembly. 

It  does  not  appear  from  the  special  verdict 
when  the  first  assembly  was  called ;  it  must 
have  been  in  about  a  year  at  farthest  from  the 
^veroor's  arrival,  for  the  jury  find  he  arrived 
in  December  1764,  and  that  an  assembly  was 
held  about  the  latter  end  of  the  year  1765. 
IBo  that  there  appears  to  have  been  nothing  in 
the  state  and  circumstances  of  the  island  to  pre- 
vent calling  an  assembly. 

We  therefore  think  by  the  two  pniclamations 
and  the  commission  to  governor  Melville,  the 
king  had  immediately  and  irrevucabJy  granted 
to  all  who  did  or  shouki  inhabit,  or  who  had  or 
should  have  property  in  the  island  of  Grenada 
— in  general  to  all  whom  it  should  concern— 
that  the  subordinate  legislation  over  the  island 
should  be  eiercised  by  the  assembly  with  the 
governor  and  council,  in  like  manner  as  in  the 
other  provinces  under  the  king. 

And  therefore,  though  the  right  of  the  king 
to  have  levied  taxes  on  a  conquered  country, 
Bubiect  to  him  in  right  of  his  crown,  was  good, 
anil  the  duty  reasonable,  equitable  and  expe- 
^nt,  and  according  to  the  finding  of  the  ver- 
dict uaid  in  Barbadoes,  and  all  the  other  Lee- 
ward islands;  yet  by  the  inadvertency  of  the 
king's  servsnts  in  the  order  in  which  the  se> 
veral  instruments  passed  the  office,  (for  the  pa- 
tent of  the  SOth  of  July  1764,  for  raising  the 
impost  state<l,  should  have  been  first)  the  order 
is  inverted,  and  the  last  we  thiuk  contrary  to 
and  a  violation  of  the  first;  and  therefore 
void.* 

*  "  The  letters  patent  imposing  the  duty  of 
four  and  a  half  per  cent  were  published  in  J  uly 
1764;  and  the  commission  of  governor  Melville 
to  be  captain  general  and  governor  in  chief  of 
the  island  ^whereby  among  other  thinsfs  he  was 
impowereo  to  summon  an  assembly  of  the  free- 
holders and  planters  of  it),  had  passed  the  great 
seal  in  the  preceding  month  of  April  or  the 
same  year  1764 ;  but  the  first  assembly  of  the 
prsvince  did  not  meet  till  about  Deceolber 
1765,  that  is  till  near  a  year  and  a  half  after 
the  isioing  of  the  letters  patent,  that  imposed 
the  said  doty  of  four  and  a  half  per  eebt,  and 
more  than  two  years  aftern||e  pablieatioD  of  the 
prodamalioB  of  OeMer..  1763,  •  which  pro- 
■used  the  people  of  Grenada  a  g^vernmoit  by 
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How  proper  soever  the  thing  may  be  res- 
pecting the  object  of  these  letters  patent,  it  can 
bnly  now  be  done  (to  use  the  wordsof  sir  Philip 
Yorke  and  sir  Clement  Wearg).  **  by  an  act  of 
assembly  of  the  island,  or  by  the  parliament  of 
GreM  BriUin." 

The  consequence  is  Judgment  for  the  Phuntifil 

[Note.  I  have  here  again  the  pleasure  of  re- 
turning my  thanks  to  Mr.  Alley ne,  bv  whom  1 
have  been  favoured  with  the  copy  of  the  Special 
Verdict  in  this  remarkable  cause<  I  have  also 
used  some  materials  largely  with  which  1  have 
been  obliged  in  the  first  day's  argument:  the 
crowd  being  then  so  great  that  1  was  hindered 
in  taking  notes  of  my  own;  and  for  the  same 
reason  I  have  used  the  liberty  in  the  judgment 
of  supplying  what  I  found  imperfect  or  mis- 
taken in  my  own  notes  in  several  places,  from 
a  printed  note  of  it  which  has  been  published  ; 
and  correcting  that  in  some  placea  where  I 
found  it  mistaken.] 

[  Here  ends  the  due  a$  reported  by  LofiJ] 


In  the  report  of  Rex  9.  Samuel  Vaughan^ 
4  Burr.  2494,  upon  a  question  whether  tha 
stotutes  12  R.  2,  c.  2,  and  5  and  6  Edw.  6,  c. 
16,  extended  to  Jamaica,  lord  Mansfield  says, 

"  If  Jamaica  was  considered  as  a  conquest, 
they  would  retain  their  old  laws,  till  the  con- 
queror hsd  thought  fit  to  alter  them.  If  it  is 
considered  as  a  colony,  (which  it  ought  to  be, 
the  old  inhabitants  having  left  the  island)  then 
these  statutes  are  positive  regulations  of  police, 
not  adapted  to  the  circumstances  of  a  new  co- 
lony ;  and  therefore^  no  part  of  that  law  of 
England,  which  every  colony  from  necessity 
is  supposed  to  carry  with  them  at  their  first 
plantation." 

an  assembly,  not  immediately,  but  as  soon  as 
the  situation  and  circumstances  of  the  said 
new  governments  would  admit  thereof.  Here, 
therefore,  was  an  interval  of  more  than  two 
years  afler  the  publicatran  of  the  proclama- 
tion of  October  1763,  before  the  assembly  of 
Grensda  met;  during  which,  according  to  your 
way  of  reasoning,  the  king  was  not  precluded 
by  his  proclamation  of  October  1763,  from  ex- 
ercising his  legislative  authority  in  the  island  of 
Grenada,  in  the  same  manner  as  before  the  said 
]iW)clsmation  was  made,  supposing  he  bad  be- 
fore that  act  been  legally  possessed  of  silch  au- 
thority ;  and  in  the  former  half  of  this  interval, 
namely  in  July  1764,  his  majesty  did  exercise 
this  legislative  authority  by  issuing  those  let- 
ters patent  which  imposed  the  said  duty  of 
four  and  a  half  per  cent.  These  letters  patent 
therefore,  according  to  your  doctrine,  must  have 
been  legal  when  they  were  issued  if  they  would 
have  been  so  before  the  said  proclamation  of 
October  1768."  8  Canad.  Freeholder,  p.  211. 
See  also  the  passages  immediately  preceding 
and  fiiUowiDg  this. 
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grants  them  their  property,  1  deny  that  be  baa 
power  to  fix  aoch  teroia  aod  cooditions  as  he 
thioks  proper ;  for  he  canool  reserve  to  bimselfy 
in  bis  inaividual  capacity »  legislative  power 
over  them :  that  woaid  be  lo  exclade  the  aa« 
thority  of  tlie  British  legislature  from  the  fo- 
vemment  of  a  country  subdued  by  British 
forces,  and  would  be  an  attennpt  to  erect  mmt* 
rium  in  imperio.  One  consequence  of  tnis' 
would  be,  that  auch  conquered  territory  might 
descend  to  an  heir  of  the  king  not  qualified, 
according  to  the  act  of  settlement,  to  succeed  to 
the  crown  of  Great  Britain.  The  lung  might 
give  it  to  a  younger  soo,  or  bestow  it  on  a 
stranger.  A  thousand  other  absurd  conse- 
quences might  be  pointed  out,  as  resulting  froip 
such  incongruity. 

«•  1  admit  that  the  king  (subject  to  the  re- 
sponsibility of  his  ministers,)  may  yield  op  a 
conquest  or  retsin  it  as  be  sees  best,  but  1  deny 
for -the  reasons  above  hinted  at,  that  he  can 
impose  what  terms  he  pleases,  or  that  he  can 
arbitrarily  change  the  law  or  political  form  of 
iu  government    1  think  he  may  agree  upon 
the  capitolation,  that  the  conquered  people  snail 
continue  to  enjoy  their  anaent  religmo  and 
laws,  and  even  this  must  be  iub  modo ;  bat  I 
deny  that  he  could,  by  his  own  authority,  giant 
these  things  aAer  the  capilulaOioii ;   for  that 
would  amount  to  an  exerciae  of  independent 
sovereignty.     The  fallacy  of  lord  Mansfield's 
argument,  proceeds  from  an  endeaTOur  to  con- 
found the  king's  civil  and  military  characteifli 
and  to  perpetuate  in  the  chief  executive  ma- 
gistrate,  the  vast  powers  with  w  hich  itis  neoes- 
sary  to  invest  the  generalissim'O  of  the  snoies, 
during  the  continuance  of  military  operations. 
The  moment  these  operationa  cease,  be  re* 
sumes  his  civil  character,  and  in  that  cliaraoler 
no  man  will  venture  to  assert  that,  as  king  of 
Great  Britain,  he  baa  the  prerog^tiTC  of  being 
a  despot  in  any  part  of  his  dominions.    With 
respect  to  the  cases  of  Ireland,  Wales,  and 
Berwick,  even  taking  them  preciaely  as  lord 
Mansfield  pots  them,  1  think  they  do  not  weigh 
a  feather  in  the  argument.    Those  caaea  hap« 
pened  long  before  the  English  constittttioa  had 
ledoced  iteelf  to  its  present  form,  ooaoei|oeBtly| 
before  the  rights  of  the  people  wer«  nsoertaioed 
and  defined  as  they  exist  at  present.     If  a  hw 
instances  of  the  exercise  of  arbitrary  power  by 
the  ancient  kings  of  BngUad,  areto  bereeeiTed 
as  decisivo  cases,  to  shew  what  are  the  powers 
of  the  crown  at  this  day,  1  think  it  would  he 
no  very  difiicelt  task  to  find  authoriliea,*  even 
as  k»w  down  as  the  reigns  of  the  Phmtegeoeta 
and  Stuarts,  lo  prove  that  the  British  gov 
BMOt  ought  to  be  a  pure  dcspotisiii  !*' 
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-  Mr.  Edwards  (Hist  of  the  West  Indies,  book 
5,  chap.  9,)  gives  a  brief  account' of  this  case 
of  Campbell  v.  Hall,  to  which  he  subjoins  ani* 
madversions  on  some  of  the  most  important 
passages  in  lord  Mansfield's  arffuroent  In 
his  introduction  to  those  animadversions,  he 
says,  **  It  is  impossible,  I  think,  not  to  per- 
ceive, throughout  these  and  other  parts  of  the 
learned  judge's  argument,  a  certain  degree  of 
Mas  arising  from  the  unhappy  dissentions, 
which  about  that  period  broke  out  into  a  civil 
war  between  Great  Britain  and  her  colonies : 
in  the  progress  of  which,  it  is  believed  this  noble 
person  distinguished  himself  as  an  active  par- 
tizan,  and  a  powerful  advocate  for  .the  uncon- 
ditional supremacy  of  the  mother  country." 

In  the  second  edition  of  his  work  he  inserted 
at  the  end  of  that  chapter  the  following 

PoffTSCRliT  TO  THE  H|8TORT    OF  GRENADA. 

**  The  first  edition  of  this  work  having  fallen 
into  the  hsnds  of  a  gentleman  of  distinguished 
abilities  and  tearning,  (one  of  his  majesty's 
Serjeant's  at  law)  he  was  pleased,  at  tbe  au- 
thor's request,  to  communicate  his  tboaghts 
in  writing  on  the  doctrine  maintained  by  lord 
Mansfield,  concerning  the  legal  authority  of 
the  crown  over  conquered  countries,  as  stated 
in  page  363  of  this  volume,  which  I  have  great 
pleasure  in  presenting  ta  the  reader,  in  *be  pre- 
cise words  in  which  they  were  given ; 

*<  The  ground  upon  which  the  Court  rested 
Iheir  judgment  in  tbe  case  of  Grenada,  was 
clearly  sufficient  to  warrant  that  judgment, 
even  admitting  the  doctrine  laid  down  by 
lord  Maos^ld  on  the  other  point  to  be  well 
founded  ;  but  nothing  can  be  more  unfounded 
than  that  doctrine  :—«very  propoaition  upon 
which  it  is  made  to  rest,  is  a  fallacy.  I  deny 
that  the  king  (at  least  since  the  constitution 
has  had  its  present  form)  can  *  arbitrarily 
grant  or  refuse  a  capitulation.'  The  power 
of  granting  or  refusing  a  capitnlatk^n,  in  the 
case  of  a  siege  or  invasion,  is  certainly  vested 
in  him ;  but  it  is  vested  in  him,  hke  every 
other  power  with  which  he  is  entrusted  by  the 
British  constitution,  to  be  exercised  according 
to  tbe  usage  which  bas  prevailed  in  like  cases. 
If  that  power  should  be  abused,  his  oflkers  and 
ministers  must  aaawer  to  the  public  for  their  | 
nusconduct 

**  For  the  same  reason  I  deny  that  <  the 
king  can  put  the  inhahilanta  of  a  conquered 
coantry  to  the  award,  or  otherwise  exterminale 
them,'  unless  such  severity  he  fttUy  justified 
by  the  laws  of  war,  as  th^  are  understood 
ansoogst  dviliaed  natwns, 

**  But,  supposing  that  a  case  should  happen 
wherein  aucn  severity  would  be  joittfiable,  I 
dci^  that,  upon  the  extermination  of  the 
enemy,  the  lands  would  belong  to  the  king 
himself:  I  say  they  would  belong  to  tbe  state ; 
nnd  that  they  would  be  aulgeot  not  mnely  to 
the  king,  but  to  the  sovereigB  power  which  go* 
Tetos  the  British  deoMnioM*  If  the  king  re* 
ceivci  the  inhabitants  under  hk  pieieelion^  and  . 


But  the  moat  Talnable  investiMtton  vf  hieb  I 
hate  seen  of  tkecaaeof  CettpbeUMidHelU  wU 
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of  the  jad^poentprODODDceil  apoa  it  by  lord 
Maotfield,  u  contaioeii  iu  the  second  dialopie  id 
th^  work  of  my  lesnied  and  excellent  friend 
Mi\Baron  Maseres,  entitled  "  The  Ctoadian 
Jj?«wjW«'«"    There  every  important  poaitioo 
which  lord  Mansfield  iu  bbargntnent  laid  down, 
ii  inTestigated  with  much  copioasnets,  particu- 
larity, and    elaboration;   the   authorities  on 
which  be  relied,  are'folly  and  accurately  cited, 
and  oonsidered  with  abundant  care  and  judg- 
ment ;  his  reasonings,  both  abstract  apd  techni- 
cal, are  stated  with  the  roost  scrupulous  exact- 
ness, and  discussed  with  great  learning  and 
Macity ;    the  historical  transactions  to  which 
he  relerred  are  luminously  developed,  and  cri- 
tjeally  traced  tbrouffh  all  their  known  ramifica- 
tions ;  and  the  whole  merits  of  the  important 
jwstioiis  which  were  agitated  in  the  course  of 
««  oooc,  are  exbibitetl  with  the  moat  instruc- 
tive and  satisfactory  illustration.     In  the  fol- 
towing  passage  the  course  of  investigation  pnr- 
aned  m  the  work  is  recapitubted : 

"  Engushman,— Frenchman. 
•*  -B- — 1  believe  we  have  gone  through  all  the 
hranehes  of  lord  Mansfield's  argument  in  sup- 
port of  the  sole  legislatire  authority  of  the 
crown  over  conquered  countries,  aud  have  given 
then  a  very  full  and  fair  examination :  which 
is  all  I  proposed  to  do  upon  the  subject.  For, 
as  to  my  own  opinion  upon  it  before  thst  de- 
dsion  of  lord  Mansfield,  I  have  already  men- 
tioned it  to  you  iu  the  beginning  of  our  con- 
venatioo,  toother  with  the  reasons  upon  which 
I  grounded  it,  and  had  the  satisfaction  of  find- 
ing that  you  entirely  agreed  with  me  in  both, 
and  even  anticipated  some  of  the  latter.  What 
effect  the  mere  authority  of  lord  Mansfield, 
sitting  in  hb  judicial  capacity,  as  chief  justice 
of  the  Court  of  King's-bench,  and  delivering  a 
contrary  opinion,  but  grounding  it  on  reasons 
tiiat  we  think  weak  aniTuncencluBive,  ought  to 
have  upon  our  minds,  1  will  not  pretend  to  de- 
termine. But  i^is  hard  to  give  up  one's  rea- 
toa  to  mere  authority. 
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hard  that  I  ahall  not  do  it.  Thb  is 
too  important  a  point  to  be  settled  by  a  single  dc^ 
cision  of  a  court  of  justice,  or,  pernaps  I  ought 
rsther  to  say,  by  the  opinion  of  a  single  judge. 
For,  by  what  you  stated  to  me  of  that  ju(^- 
ment  in  the  case  of  Campbell  and  Hall,  it  does 
Ml  appear  to  bo  quite  certain  that  all  the 
jadffes  oi  the  court  of  King's-bench  concurred 
wa  lord  Mansfield  in  opinion  upon  that  first 

Sint  of  the  cause.  For,  since,  as  lord  Maos- 
Id  expressly  declared,  they  all  agreed  that 
the  pbintiff  Campbell  was  entitled  to  the  judg- 
nsnt  of  the  Court  upon  tbe  second  point,  to  wit, 
that  the  king,  if  he  had  had  the  sole  legislative 
iathority  over  the  bland  of  Grenada  immediate- 
ly sfler  the  conclusion  of  tbe  treaty  of  Parb 
bFebniary,  1763,  had  nevertheless  precluded 
himself,  by  hb  proclamation  of  October,  1763, 
from  ezercbing  it  from  that  time  forward,  and 
iiad  thereby  transferred  tbe  said  power  to  the 
fhtore  governors,  councils,  and- assemblies  of 


the  said  island ;  I  say,  since  all  the  judges 
agreed  with  lord  Mansfield  in  tbe  opinion  that 
the  plaintiff  Campbell  ought  to  have  jutonent 
upon  thb  second  ground,  it  b  possible  that  they 
might  not  concur  with  him  in  hb  opinion  upon 
the  first  point,  concerning  the  king's  original 
legislative  authority  over  that  island  before  the 
said  proclamation  of  October,  1763.  Unloa^ 
therdbre,  it  was  expressly  decbred  by  lord 
Mansfield  (who  seems  to  have  been  the  only 
judge  that  spoke  upon  that  occasion)  that  the 
other  judges  concurred  with  him  in  that  opi- 
nion  upon  the  first  point,  I  do  not  think  we  m 
bound  to  consider  it  as  being  their  opinion.  I 
therefore  should  be  glad  to  know  whether  lord 
Mansfield  expressly  declared  that  the  other 
three  judges  of  tbe  court  did  concur  with  htm 
10  that  opinion. 

•;  -fi-r^  ^?  "<>*  ^^nd  that  he  did  make sach  a 
declaration,  though,  with  respect  to  the  second 
point,  he  expressed  hinoself  in  these  positive 
words ;  •  But,  after  full  consideration,  we  are 

of  omniou,  that  before  the  SOth  of  July,  1764. 
•  the  king  had  precluded  himself  from  the  ex- 
!  *l?»f  ®^*  •«gi»btive  authority  over  the  island 

oJ  Grenada.'  There  b  therefore  a  possibi* 
litv  that  your  surmise  may  be  true,  that  tbe 
other  judges  did  not  agree  with  him  in  opinioe 
upon  the  said  first  point.'  Yet  their  silence  on 
the  occasion  seems  to  imply  an  assent  to  what 
he  delivered.  So  that  I  don't  know  what  to 
conclude  concerning  that  matter.  All  that  b 
certain  b,  that  the  other  judges  did  not  openir 
declare  their  concurrence  with  lord  MansfidM 
in  this  opinion. 

J  J'  ^:.T:^*"»  be  that  as  it  may :  ivheiherthey 
did,  or  did  not,  asncar  with  lord  Mansfield  in  tb^ 
opinbn»  I  conlesa  I  cannot  bring  myself  to  so- 
cede  to  it,  aflter  having  seen  the  weakness  of  the 
reasons  which  have  been  alledged  in  support 
of  it  by  so  very  able  a  defender  of  it  as  lord 
Mansfield.     For,  if  that  opinion  could  have 
been  rendered  plausible  and  piebable  by  any 
man,  I  nreaame  it  would  have  been  so  by  lord 
Mansfield.     And  yet  we  have  seen  how  re» 
markably  be  has  tailed  on  thb  occasiim,  both 
in  hb  reasonings  and  in  hb  facts;  I  must 
therefore  adhere  to  my  first  opinion  till  some 
better  aigumeats  are  produced  to  make  me 
change  it — But,  as  this  enquiry  has  hm  into 
great  length,  in  consequence  of  the  full  and 
particular  manner  in  which  you  have  ezamin* 
ed  the  several  historical  examples  adduced  by 
lord  Mansfield  in  support  of  hb  opinion,  and 
likewise  of  some  digressions  to  other  subjeels 
which  yea  have  made  to  gratify  my  curiosity. 
I  must  desire  yon  to  rsanme  tbe  subject  for  a 
little  while  longer,  and  repeat  the  principal 
eonduaiona  we  have  agreed  upon  in  answer  to 
the  sereral  branches  of  lord  ManafieM's  argu- 
ment, and  to  atate  them  in  as  compact  and 
summary  a  manner  asyoo  can,  to  the  end  that 
I  may  be  the  better  able  to  arrange  and  retain 
them  ID  my  memory. 

<<  jB.— I  think  thb  will  indeed  be  very  proper. 
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for  both  oar  sakes ;  and  therefore  I  will  endea« 
Toorto  do  it  with  as  much  brevity  as  shall  be 
consistent  with  a  full  eoumeration  oftheseveral 
conclusions,  (relative  to  tlie  main  subject,)  opou 
nrhich  we  have  agfreed ;  but  without  any  men- 
tion of  the  collateral  and  incidental  subjects  to 
which  we  have  dif^ressed.  But  even  this  will 
take  4]p  many  words. 

«  We  have  agreed,  then,  in  the  first  place, 
that  lord  Mansfield  has  reasoned  very  inconclu- 
sively in  the  first  part  of  bis  arn^ument,  in  which 
be  endeavours  to  establish  the  kind's  sole  le- 
gislative authority  over  conquered  countries 
upon  general  principles  of  law  and  reason  ;— 
that  he  has  therein  confounded  the  power  of 
makinff  war,  and  the  summary  and  arbitrary  , 
authority  necessarily  attendant  upon  it,  (whicn 
confessedly  belong  to  the  crown  alone,)  with 
the  power  of.  governing  conquere«l  countries 
in  time  of  peace,  after  they  have  been  finally 
ceded  by  their  former  sovereignrto  the  crown  : 
— ^and  that  be  has  likewise  confounded  this 
latter  power  of  governing  a  country,  and  exer- 
cisiD[r  le^lative  authority  over  it,  after  it  is 
ceded,  with  the  power  of  making  peace,  or  of 
ttither  accepting  the  cession  of  the  conquered 
country  from  its  former  sovereign,  or  restoring 
the  country  back  to  him : — and,  lastly,  that  he 
has  endeavoured  to  deduce  a  right  of  making 
laws  for  a  conquered  country  from  the  right  of 
granting  away  the  vacant  lands  of  it,  that  is, 
I'rom  a  right  of  ownership;  which,  if  it  were 
to  be  admitted  in  other  cases  to  be  sufficient 
ibr  this  purpose,  would  prove  every  land-owner 
to  lie  an  absolute  monarch,  or  legislator,  over 
the  persons  who  rented,  or  took  grants  of,  his 
land.  These,  f  think,  are  the  remarks  we  con- 
curred in  making  upon  the  first  part  of  lord 
Mansfield's  argument,  in  which  he  endeavour- 
ed to  establish  this  sole  legislative  power  of  the 
«rown  upon  principles  oflaw  and  reason. 

**  I  come  now  to  his  precedents  from  his- 
tory, which  are  the  qases  of  Ireland,  Wales, 
Berwick  upon  Tweed,  Gasoonv«  Calais,  New- 
York,  Jamaica,  Gibraltar,  and  Minorca.     > 

«*  With  respect  to  Ireland  we  observed,  that 
he  argued,  from  king  John's  having,  by  his 
sole  authority,  introduced  the  laws  of  England 
into  Ireland,  that  he  therefore  was  the  sole 
iegislator  of  it ;  which  we  agreed  to  be  by  no 
means  a  just  conclusion,  there  being  a  manifest 
difference  between  a  power  in  the  conquering 
king  to  introduce  once  for  all,  immediately 
after  the  conquest,  into  the  conquered  country 
the  laws  of  the  conquering  country,  and  the 
regular,  permanent,  legislative  authority  by 
which  iUe  laws  of  the  conquered  country  may, 
at  any  time  after,  be  changed  at  the  pleasure 
of  the  legislators,  (whoever  they  are,)  uot  only 
by  introducing  into  it  the  laws  of  the  conquer- 
ing nation,  but  any  other  laws  whatsoever,  and 
this  as  often,  and  in  as  great  a  degree,  as  the 
legislators  shall  think  fit.  And  we  further  ob- 
served, that  lord  Coke,  in  the  passage  q noted 
from  this  report  of  Calvin's  case,  has  expressly 
declared  that  the  kings  of  England  were  not 
possessed  of  this  permanent  legislative  autho- 


rity over  Ireland,  not  haviofr  s  right  to  alter 
the  laws  of  England,  (when  once  introduced 
there  by  king  John,)  without  consent  of  par* 
liament ;  and  that  lord  Mansfield  has  adopted 
this  opinion  of  loni  Coke,  though  it  clashes  with 
the  conclusion  which  he  laboured  to  draw  from 
this  case  of  Ireland  in  favour  of  the  king's  sola 
legislative    power  in  the  island  of  Greuada. 
And  we  further  observed  that,  for  some  cen- 
turies past,  at  least,  the  laws  which  have  been 
made  for  the  government  of  Ireland  have  been 
made  either  with  the  consent  of  the  parliament 
of  England^  or  with  that  of  the  parliament  of 
Ireland.      So  that,  upon  the  whole  matter, 
Ireland  appears  to  he  a  ver^'  unfit  example  of 
the  exercise  of  such  a  sole  legislative  authority 
in  the  crown  over  a  conquered  country  as  lord 
Mansfield  asserted  to  have  belonged  to  i(  io  the 
case  of  the  island  of  Grenada  betbre  th^publi* 
cation  of  the  royal  proclamation  of  C$cU>ber^ 
1763.     These,  1  think,  are  the.  principal  re- 
marks we  agreed  upon  concerning  Ireland. 

**  With  resi{>ect  to  Wales  it  api^eared  to  of 
that  lord  Mansfield    had   mistaken  two  very 
material  facts  relating  to  it.     For,  in  the  first 
place,  he  asserted  that  that  country  had  not 
been  a  fief  of  the  crown  of  England  before  its 
complete  reduction  by  king  Edward  the  1st, 
notwithstanding  king  Edward,  in  the  famous 
Statutum^WallitE,  passed  innmediately  after  die 
reduction  of  it,  expressly  declares  that  it  bad 
been  so,  and  notwithstanding  a  cloud  of  pas- 
sages in  that  venerable  old  historian,  Matthew 
Paris,  (who  lived  in  the  reign  of  king  Henry 
the  3d,  king  Edward's  father,)  which  prove 
that  it  was  in  such  a  state   of  feudal  sub- 
jection to  the  crown  of  England  throughout  all 
the  reign  of  king  Henry  the  3d  and  for  several 
reigns  before.    But,  in  opposition  to  these  de- 
cisive testimonies,  lord  Mansfield  will  have  it 
that  Wales  had  never  been  a  fief  of  the  crowo 
of  England  before  the  reduction  of  it  by  king 
Edward,  but  was  then,  for  the  first  time,  re- 
duced by  his  victorious  arms,  to  be  a  dependant 
dominion  of  the  crown  of  Etigland ;  but  tHat, 
for  some  reasons  of  policy,  (which,  however, 
lord  Mansfield  does  not  state,  nor  even  hiot 
at,)  king  Edward  thought  proper  to  declare  it 
to  have  been  in  a  state  of  feudal  subjection  to 
the  crown  before  his  conquest  of  it.     And  here 
we  observed  that  lord  Mansfield  reasoned  In- 
conclusively even  from  his  .own  assumed  state 
of  the  fact.    For,  if  Wales  had  not  been  a  fief 
of  the  crown  of  England  before  king  Edward's 
reduction  of  it,  but  had  been  (as  lord  Mansfield 
supposes)  an  absolutely  independant  state  until 
that  time,  yet,  if  king  Edward  had,  for  aay 
reasons  of  policy,  thought  fit  to  consider  it 
(tliough  falsely)  as  having  \yeen  before  in  a  state 
of  feudal  subjection  to  the  crown,  such  a  plsa 
of  policy  in  king  Edward  would  have  rendered 
Wales  an  unfit  example  of  the  exercise  of  tbe 
power  of  a  king  of  England  over  a  conquered 
country ;    because  it  must  be  suppoletl  that 
king  Edward  would,  in  such  a  case,  have  ex- 
ercised only  such  rights  of  government  over  it 
as  were  compatible  with  tbe  political  ntaafioD 
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m  wbicb  be  would  hare  tboofirht  fit  to  plaoe  it, 
wbidi  woald  have  been  that  of  au  aucient  fief 
«f  tbe  crowQ  reduced  into  possession.  And  we 
oftKired  also  that  he  bad  misoonceived  another 
Biterial  fact  relating^  to  this  coantry,  with  re- 
spect to  tbe  power  by  wbich  laws  were  made 
for  tbe  £^remment  of  it  after  its  redaction  by 
krojf  Edward.  For  he  asserts  thst  kiogp  Ed- 
vaid  made  laws  for  it  by  his  own  single  autho- 
rity, nolwitbstandiog  it  is  ezpredsly  declared 
by  that  king  himself  in  the  preamble  of  bis 
ftnoas  8tatutam  Wallis,  above  mentioned, 
tbat  the  laws  be  then  established  for  the  go- 
vcrament  of  it  were  made  '  de  consilio  proce- 
*ram  regni  nostri,'  or  by  tbe  consent  of  bis 
psriiament. 

^  These  mistakes  we  observed  to  baye  been 
nade  by  lord  Mansfield  in  what  be  said  con- 
cemtog'thos^  two  great  examples  of  Ireland 
sad  Wales;  which  are  also  of  too  great  enti- 
ty to  have  mocb  weight  in  determining  a 
eoestion  concerning  tbe  constitution  of  tbe 
fiaglish  government  at  (his  da?. 

**  We  then  observed  tbat  all  the  other  in- 
steaoes  that  were  mentioned  by  him,  except 
those  of  Gibraltar  and  Minorca,  are  of  no  im* 
portaaoe  to  the  question.  These  instances 
were  the  town  of  Berwick  upon  Tweed,  the 
docbT  of  Guienne,  oc^  Gascony,  the  town  of 
Gslais  in  Prance,  the  provinde  of  New- York  in 
North  America,  and  the  island  of  Jamaica. 

*■  All  that  be  ssys  of  Beriflck  upon  Tweed 
kf  that  it  was  governed  by  a  royal  charter. 
But  that  circumstance  is  no  proof  that  the  king 
was  the  sole  legislator  of  it,  any  more  than  he 
is  of  the  dtiea  of  York,  Bristol,  Exeter,  and 
twenty  other  towns  in  England,  which  are 
governed  also  by  royal  charters.  And  even 
tbat  charter  of  Berwick  appe&rs  to  have  been 
eonfirmed  by  act  of  parliament  in  the  reign  of 
king  James  the  Ist. 

**  As  to  the  duchy  of  Guienne,  or  Gascony, 
and  the  town  of  Calais  in  France,  they  were  not 
acquired  by  the  kings  of  England  by  conquest, 
bat  by  marriai^e  and  inheritance,  and  conse- 
qyratly  can  aflford  no  example  of  tbe  power  of 
tbe  erowo  over  conquered  countries. 

*'  And  tbe  provinJDe  of  New- York  in  America 
is  an  unfit  example  for  this  purpose,  because, 
though  perhaps  in  truth  it  might  be  a  mere 
conquest  made  upon  the  Dutch  in  the  year 
1664,  after  they  had  been  many  years  in  quiet 
posaeoaion  of  it,  yet  it  was  not  so  considered  by 
bog  Charles  the  3d,  who  took  it  t>om  them,^ 
but  was  claimed  and  seiased  upon  by  bis' order 
asapartof  tbejterritory  of  the  more  ancient 
Sogltah  colony  of  New-England,  into  which, 
if  waa  pretended,  .the  Dutch  had  'intruded 
theooaelvea  without  the  permission  of  the 
crswQ.  And,  upon  this  ground  of  an  already- 
enstiog  right  to  it  in  tbe  Crown  of  England,  it 
was  granted  away  by  king  Charles  the  3d  lo 
his  brother,  the  duke  of  York,  before  ever  the 
fleet,  which  was  sent  to  take  possession  of  it, 
had  Bailed  from  England  ;  and^it  was  taken 
poaaeasion  of  by  colonel  Nieholls,  as  a  part  of 
Ibe  king's  old  domioions,  before  tha  king  en- 
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tered  into  tbe  firat  Dutch  war.  As,  therefore, 
it  was  not  considered  by  the>:rowo  as  a  con-, 
(|uered  country,  the  government  established  in 
it  cannot  be  justly  cited  as  an  example  of  the 
authority  of  the  crown  over  cqnquered  coun- 
tries.— And  nesriy  tbe  same  thing  may  be  said 
of  the  island  of  i^amaica ;  since  lord  Mansfield 
tells  us  that  be  had  found,  upon  inquiring  into 
the  history  of  it,  that  it  had  been  almost  en- 
tirely abandoned  by  the  Spanish  inhabitants  of 
it  soon  after  its  conquest  by  the  arms  of  Eng- 
land in  the  year- 1655  in  tbe  time  of  Crom- 
well's usurpation,  and  that  it  was  Occupied 
only  by  English  settlers  at,  or  soon  afier,  the 
restoration. of  king  Charles  the  2d  in  1660; 
insomuch  that  it  ha<l  been  considered  ever  since 
tbat  period  as  an  English  plantation,  and  not 
as  a  conquered  country.  For,  if  this  be  true, 
(as  I  do  not  doubt  it  is,)  it  renders  this  island 
an  unfit  example  of  the  exercise  of  the  legis- 
lative authority  of  tlie  crown  over  conquered 
countries.  I  mean  only,  however,  that  it  ia 
not  a  direct  example  for  this  purpose :  for  in- 
directly, I  acknowledge,  both  ibis  bland  and 
the  province  of  New -York  may  be  used  as  ar- 
guments in  favour  of  this  authority,  by  reason- 
ing as  follows :  *  Tbe  power  of  the  crown  over 
a  comj^uered  country  must  be  at  least  as  great 
as  it  IS  over  a  planted  country,  or  colony. 
Therefore,  since  tj>e  king  of  England  exercised  , 
legislative  authority  over  the  island  df  Jamaica 
for  about  twenty  years,  without  the  concur •  ' 
rence  of  either  the  Eoglisb  parliament  or  an 
assembly  of  the  people;  and  since  the  duke  of 
Yo(k  did  the  same  thing  in  the  province  of 
New- York  for  about  eighteen  years  by  virtue 
of  a  delegation  of  the  powers  of  government  to 
him  from  the  crown  by  king  Charles's  letters- 
patent  ;  and  these  two  countries  were  not  con- 
sidered as  conqueats,  but  as  plantations  of  Eng- 
lishmen ;  it  follows,  d  fortiori,  that  in  coun- 
tries that  are  not  only  conquered,  but  considered 
as  conquered,  tbe  crown  may  lawfully  exercise 
tbe  same  authority.'  This  would  nave  been 
a  tolerably  plausible  argument,  and  much 
stronger  than  any  of  those  which  lord  Mans- 
field made  use  of  in  that  judgment.  But 
he  did  not  make  use  of  this  argument;  and 
indeed  could  not,  consistently  with  the  opinion 
he  delivered  concerning  planted  countries,  or  . 
colonies :  for  in  these  be  declared  that  the  king 
alone  had  not  the  power  of  making  laws  and 
imposing  taxes,  but  the  king^and  parliament 
conjointly,  or  the  kmg  and  the  assembly  of  the 
freeholders  of  the  colony  conjointly,  agreeably  to 
the  opinion  of  sir  Philip  Yorke  and  sij*  Clement 
Wearg  in  the  year  1733  concerning  tbe  island 
of  Jamaica.  He  could  not,  therefore,  make 
use  of  the  foregoing  argument  d  fortiori,  in 
favour  of  the  king's  sole  legislative  authority. 
OTer  conquered  countries,  wbich  is  built  upon 
the  supposition  of  his  majesty's  having  had 
such  an  authority  over  planted  countries,  or 
colonies;  because  be  denied  the  existence  of 
the  latter  authority,  which  is  its  Ibundation. 
According  to  lord  Mansfield's  doctrine,  there- 
fore, of  the  king's  not  being  the  sole  legislator 
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of  plaoted  ctuntries,  the  instenoet  ol  New- 
^ork  and  Jacpaica  caooot  afford  the  above  iii- 
fUrect  argument  d/orUori  in  sa^fM>rt  of  tbe 
king's  sole  leg^islative  authority  of  er  conquered 
countries.  Nor  can  they  afford  a  direct  argu- 
ment, independeatly  ot  the  consideration  of 
planted  oountriea,  in  support  of'  this  authority  ; 
because  those  places,  or  provinces,  (though 
really  conquests,)  were  considered  and  treated 
as  planted  countries,  ilnd  therefore  they 
ought  not  to  have  been  cited  by  lord  Mansfield 
as  proofs  of  the  said  autliority.  As  to  the  opt- 
nion  of  such  lawyers  (if  there  are  any  sueh  at 
this  day)  as  would  go  further  tlian  lord  Mans- 
field in  their  notions  of  the  king's  legislative 
authority,  and  wpuld  say,  that  the  king  is  the 
sole  legislator  not.ooly  of  all  conquered  coun- 
tries, but  of  all  planted  countries  in  which  he 
has  not  divested,  himself  of  bis  authority  by 
some  charter  or  proclamation ,  J  shall  say  no- 
thing to  it,  but  that  I  agree  with  lord  Maosfivld 
in  considering  the  opinion  of  such  lawyers  as 
erroneous  with  respect  to  plaoted  (M>unlpie«, 
and  that  I  am  inclined  to  go  beyond  loni 
Mansfield  in  thinking  it  likewise  erroneous 
with  respect  to  conquered  countries,  or,  at 
least,  that  the  ai'gnmenta^  adduced  by  hia  lord- 
ship in  support  of  it  in  that  latier  case,  are  not 
sufficient  to  establish  it. 

**  Ab  to  Gibraltar  and  Minorca,  in  wbieb  the 
king  has  made  from  time  to  time  some  regu- 
lations by  bis  orders  in  hie  privy  council,  we 
have  observed  that  the  former  of  these  places  is 
really  nothing  more  then  a  garrison- town, 
without  an  inoh  of  ground  belonging  lo  it  be- 
yond the  fortifications ;  and  that  the  latter  of 
them,  though  an  isUnd  of  Rome  extent,  has  al- 
ways been  considered  by  the  people  of  England 
in  nearly  the  same  light,  of  as  an  appendage  to 
the  fortress  of  St.  Philip's  castle,  which  defends 
the  harbour  of  Nahon ;— that  its  civil  govern- 
ment has  been  intirely  neglected  by  the  mi- 
nisters of  state  in  Great^Britain  ever  sinoe  the 
conquest  of  it,  and  that  no  attempt  has  been 
made  to  encourage  the  profession  of  the  Pro- 
testant religion  in  it,  or  to  introduce  the  £ngr 
h'sh  laws  tliere,  even  upon  criminal  matters ; 
and  yet  tliat  the  state  of  the  laws,  whioh  are 
8U|)poBed  to  take  place  there,  is  so  uncertain  and 
undetermined,  that^  (though  the  old  Spanish 
laws  are  supposed  tb  be  in  Tbrce,  and  most  fre« 
qoeplly  appealed  to),  tlie  inhabitants  sometimes 
plead  the  English  laws.  And'  from  these  cir- 
cumstances of  neglect,  confusioi>,  and  uncer- 
tainty,— and  likewise  from  the  small  importance 
of  the  subjecia  upon  which  the  kings  of  Great- 
Britain  have  exercised  a  legislative  anthprity 
over  these  placea  by  their  orders  in  council,  (no 
laws  for  creating  new  felonies  or  capital  orim«e, 
or  foe  imposing  taxes  on  the  inhabitants  of  those 
countries,  or  tor  any  other  very  important  pur- 
pose, having  ^'er  been  made  with  respect  to 
thcni),  we  concluded  that  neither  this  island 
ner  the  town  of  Gibraltar  were  fit  examples  to 
prove  lord  Mansfield's  assertion  concerning  the 
sole  legislative  autliority  of  the  crown  over 
CMiqiiered  cotuitries. 


"  These  were  the  priaoipal  raoMrks  we  Mad*' 
upon  lord  Mansfield's  second  ground  of  arga** 
n»ent  in  support  of  the  sole  legislative  aathoritv . 
of  the  crown  over  conquered  countries,  wbm 
consisted  of  historical  examples,  which  were 
supposed  to  be  precedents  oif  the  exercise  of 
such  an  authority. 

<*  J  come  now  to  lord  Mansfield's  last  .bead 
of  air^ument  in  support  of  this  authority ;  whicb 
consisted  of  Che  opinion  of  the  judges,  as  re* 
ported  by  lord  Coke,  in  Calvin's  eaae,  and  of 
that  of  sir  Philip  Yorke  and  sir  Clement  Weaig, 
(Attorney  and  Solicitor  General  to  king  George 
the  1st),  in  the  year  179S,  on  a  question  rdertedf 
to  them  concerning  the  island  of  Jamaica. 

**  Concerning  the  opinion  of  the  judges  m 
Calvin's  case  we  observed  in  tlie  lat  place,  that 
it  WII8  extrajudicial,  having  little,  or  no,  rela« 
tion  to  the  question  then  under  consideratiotty 
which  was,  Whether  a  person  horn  in  Scotland 
sinoe  the  accession  of  king  James  the  Istle» 
the  crown  of  England,  was  to  he  considered  aa 
a  natural-born  subject  in  EoglaiMl  as  well  as  in* 
Scotland,  so  as  to  be  intitled  to  purchase  (and, 
and  maintain  actiona  at  law  for  the  poasession* 
of  it,  in  the  former  kingdom  aa  well  as  in  the 
latier.  And,  u|)on  this  ground  of  its  being 
extra-judicial,  we  concluded  that  this  opinioo 
of  the  judges  concerning  conquered  countries 
was  net  to  be  considered  as  deciaive  upon  the 
subject. 

'*  III  the  second  place,  we  observed  that  this 
opinion  of  the  judges,  concerning  the  power  of 
the  crown  over  conquered  conntries,  was  inter- 
mixed with  another  opinion,  oeneemiiig  the 
difference  between  Pagan  and  Christian  con* 
quered  countries,  which  was  so  unreasonable, 
illiberal,  and  unjust,  that  lord  Mansfield  said  ii 
had  long  ago  been  most  deservedly  exptoded. 
Now,  if  the  opinion  6f  those  judgea  on  ^e  latter 
subject  is  so  very  contemptible,  it  moat,  aure ly^ 
lessen  onr  respect  for  the  wisdom  and  judg- 
ment of  the  judgea  who  delivered  it,  and  con-* 
sequently  nflist  take  off  niuob  of  the  weight 
which  their  otb^  opinion,  eoocemintfChrtsliaa 
countries  conquered  by  tlie  arma  of  England, 
would  otherwiae  derive  from  their  authority. 

**  In  the  3d  place.  We  obaerved  that  ii  ap- 
pears from  the  history  of  those  times,  that-  Iho 
judges,  who  determined  Calvin'a  ^eaae,  were 
coosidered  by  many  peraona  of  that  age  aa 
j  having  acted  with  a  eervile  degppee  ef  com- 
plaisance  to  king  James  oa  that  oecaaioo  ^ 
which  may  be  supposed  to  have  influeDeed 
them  in  the  opinions  they  delivered  upon  inci- 
dental pointa  that  were  mentioned  in  tbe  oouiee 
of  their  argumenta,  aa  well  aa  in  their  opinion 
upon  the  main  queatien  then  in  diapote  More 
them.  And  this  conaideratioB  must  eontribule 
to  leasen  the  authority  of  their  opinioiia  apon 
those  incidental  points  as  well  aa  apon  the  naift 
point,  and  conaequentiy  tliat  of  their  optniow^ 
so  much  relied  upon  by  lord  MansfieM,  con« 
ceming  the  power  ef  the  crown  over  conqoefed 
countries. 

**  And,  in  the  4tb  and  last  place,  we  observed 
that  this  opimoA  af  lord  Cohejukl  the  other 
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mrtfomr  of  the  crown  ofer  oonquerad  «omi- 

tmt,  it  not  «ti«  NDM  with  tord  MADsfieUi's  opi- 

■ioB  ofoa  tiM  aolMeet,  bat  Materially  cHfcffoat 

Ibm  it.    For  lord  Coke  aieribee  to  tho  a  own 

«lj  the  power  ofdiangin^  tbe  laws,  of  dio  ooo- 

yeiaJ emmtiy  oaoe  for  aH,  upon  thocoB^ii^t 

of  k,  and  mtro<i«cm|f  the  lawa  of  Enfl;l«ixl  ki 

Ibeir  ilmd :  bat  be  adds  that,  when  once  tbe 

•img  baa  introdn^  the  laws  of  Eoglanl  into 

<lie  conqoered  eoontrj,  be  cannot  aftervrvrds 

alter  them  witboot  the  conoent  of  parKament ; 

whioh  is  saying,  that  tbe  kinp  and  parliament 

eonjointty,  and  not  the  king*  akme,  are  poo* 

atoEHHt  of  the  perfnaneot  right  of  tepriolatton 

<ofer  k.     80  that  this  aot^mty  of  Gahrin^e 

ease,  (s«wb  w  it  is),  is  rather  adrerse  than  4a- 

▼oaraMe  to  Idrd  MansBeld^B  doctiioe  upon  tliis 

■oobject. 

"  These  are  the  ohierrations  we  nsade  w4th 
lespeet  to  this  epiaton  of  tiiejadges  in  Cakin's 
upon  which  lord  Mansfield  faiid  so  great  a 


**  Hie  only  remainHi{f  avthonty  cited  by  lord 
Mansfield  was  the  opinion  |^en  by  sir  PbiKp 
Yorke  and  sir  CMement  Wearg  in  tbe  year  1783 
vpon  a  qoettioo  that  was  referred  to  them  con- 
teeming  the  island  of  Jamaica. 

''  This  o|Hnioo,  we  acknowledged,  did  really 
esiocide  with  lord  Mansfield's  opinion  npon 
ibeantbority  of  the  crown  over  contfnered  conn- 
liies,  though  the  opinion  of  tbe  |ndgeo  in  Cal- 
Tfin'acase  dk)  not.  fiat  we  a^re^  that,  as 
those  learned  gentlemen  were  at  that  time  in 
tbe  serrioe  of  the  crowo  ki  tbe  offices  of  attor- 
ney and  solicitor  general  to  king  George  the 
1st,  (which  mnst  natnrally  be  supposed  to  have 

SVen  them  some  degree- of  bias  in  favour  of 
e  prerogative  of  the  crown,)  and  this  opinion 
appears  to  have  been  giron  by  them  in  a  very 
nsty  and  negligent  manner,  (since  they  dfd 
Mt  t^e  tbe  pains  to  incjoire,  and  to  fnrm  a 
jwfement,  whether  Jamaica  ought  to  have  been 
stfll  considered  as  a  conquered  country,  or  had 
kythe  conduct  of  the  crown  in  the  govem- 
nent  of  it  since  tbe  Restoration  in1660,  been 
brought  into  tbe  condition  of  a  planted  cooiMry, 
or  colony ;  which  was  so  necessary  to  their 
giving'  an  nsefnl  and  satisfactory  opinion  npon 
Ike  matter  referred  to  them ;)  I  say,  we  agreed 
fiiat,  for  these  reasons,  this  opinion  of  theirs 
Was  not  intitled  to  much  regard  with  respect  , 
lathe  decision  of  tbe  important  question  which 
ii  the  sniject  of  onr  present  ioqniry. 

'*  And  thus  we  completed  our  discussion  of 
lard  If  ansfield^s  third  and  last  head  of  argn- 
Bent,  whidi  was  grounded  on  the  opmions  of 
jadges  and  other  learned  lawyers. 

*'  This,  I  presnrae,  is  thelcind  of  recapitu- 
Men  which  yon  wished  me  to  tnake  to  yon, 
^  tbe  principal  conclusions  we  had  agreed  on 
n  tbe  course  of  ourexanhination  of  loi3  Mans- 
field's opinion  upon  this  subject. 

^  F.-^Itis :  and  f  am  mnch  obtiged  to  yon  for 
liking  it ;  as  it  enables  me  to  carry  off  these 
coDcteaioiis,  wliicii  we  have  agreed  on,  more 


ily  -than  1  otherwise  eould  do.    Wor  do  I 
think  of  any  thing  further  to  tronble  yon  aboot 
upon  the  8td»|ect.    And  yet,  belbre  1  intirety 
qait  it,  I  mnst  beg  leave  to  exprpsi  my  sur- 
prise at  tbe   very   positiire   and   peremptory 
manner  in  which  ^<l  Mansfield  asserted  this 
power  of  making  laws  for  conquered  conntries 
to  belong I0  tbe  crown.    *  ffo  dispnte,  «iy»  he, 
was  ever  atarted  before  upon  the  king's  legis- 
iMive  rig'bt  over  a  conquest,     ft  never  was  de- 
nied in  Westminster^haH ;  it  never  was  ques* 
ttoned  in  parliament.^    And  again,  *  No  book, 
no  nay  ifi(f  of  a  jwlge,  no  opinion  of  any  coun- 
sel, public,  or  private,  has  been  cited  on  the 
other  side ;  no  instance  has  been  found  in  any 
period  of  onr  history,  where  a  doubt  has  been 
raised  concerning  it.'     These  are  strangcfy 
confident  expressions,  considering  the  wetfknesa 
of  the  proofs  he  miduces  in  support  of  them ; 
to  which,  indeed,  ihey  form  a^emarkable con- 
trast.   This,  I  confess,  has  surprised  tne  in  a 
man  so  much  celebrated  foe  his  learning  and 
abili^es  us  lord  Mansfield.     I  therefore  wish 
to  know  how  you  account  for  it ;  and  tbe  ra- 
ther, because  tlHS  extreme  jiositiveness  in  a 
man  of  his  abilities  has  a  tendencr  to  dazzle 
and  overbear  ray  judgment,  and  mme  me  yield 
implicitly  to  bis  opinion,   notwithstanding  I 
have  satisfied  myself,  by  onr  discussion  of  thia 
snh^t,  that  the  reasons  he  has  liddaced  in 
snpport  of  it,  are  very  weak. 

"  E.  — Yonr  remark  is  very  just  There  is  a 
strange  degree  of  positiveness  in  his  assertions, 
that  is  very  ill  surfed  to  the  weakness  of  his 
arguments  in  snpport  of  them.  And  what 
makes  It  the  more  surprizing  is,  that  he  him- 
self ordered  this  ease  of  Cam|)bell  and  Hall  to 
be  argued  no  less  than  three  times,  on  tfiree 
different  days,  at  the  bar,  before  he  decided  it ; 
which  would,  stinely,  have  been  unnecessary, 
and,  consequently,  iDJtirious  to  the  parties  (by 
forcing  them  to  suffer  a  needless  delay,  and 
incur  an  unnecessary  degree  of  expence,  in  tne 
prosecution  of  their  legal  claims,)  if  the  matter 
had  been  so  extremely  clear  and  free  from 
doubt  as  be,  in  detiverinG;:- his  judgment,  repre- 
sents it.  But  that  positiveness  of  assertion  is 
agreeable  to  his  constant  manner  of  f*peaktnfl^, 
and  may,  perhaps,  be  considered  as  one  of  the 
ingredients  of  his  apecies  of  eloquence,  as  it 
certainly  has  the  eflvct  you  mention,  of  daz- 
sling,  for  a  time,  and  overbearing  his  bearera 
into  an  acquiescence  in  the  troth  <^* the  proposi- 
tions he  so  peremptorily  asserts.  But  von^ 
who  have  examined  the  reasons  adduced  by 
him  in  support  of  his  assertion  concerniog  the 
present  subject,  and  have  found  them  to  be  in- 
sufficient, ought  to  break  thronffh  the  incbant- 
ment,  and  to  yield  to  the  conclusions  of  yonr 
own  understanding,  and  embrace  what  appeara 
to  it  to  he  the  truth  ;  agreeably  to  the  old  Latin 
proverb,  •Amicus  Plato;  Amicus  Socrates; 
sed  magis  amica  Veritas.'  Hdwever,  to  take  • 
off  something  of  the  impression  which  yon  say 
those  positive  assertions  of  lord  Mansfield, 
which  you  jtist  now  repealed,  are  apt  to  make 
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ftenUtiTM  of  the  province  of  the  Bfassacbusets 
'  Bay,  ID  the  month  of  January,  1768,  to  the 
carl  of  Shelbnme,  (who  was  at  that  time  one  of 
bis  majeatv's  principal  secretaries  of  state),  it 
is  recited  m  these  words ;  Sir  William  Jones^ 
an  eminent  jm4st,  declared  it  as  hi«  opinion,  to 
king  Charier  the  second,  That  he  could  no 
more  prant  a  commission  to  levy  money  on  his 
sut^ects  in  Jamaica,  without  their  consent  by 
an  assenibly,  than  they  could  discharge  them- 
selTes  from  their  allegiance  to  the  crown. 

''  In  this  accooot  we  see  that  this  opinion 
TcAated  to  Jamaica;  which  was  a  conquered 
country.    The  only  remaining  doubt  therefore 
is,  whether  sir  William  Jonea,  when  he  gare 
this  opinion,  considered  Jamaica  at  continuing 
still  in  its  original  state  of  a  conquered  conn- 
try,  or  whether  he  supposed  its  political  con- 
dition to  hare  been  altered  by  the  events  that 
had  happened  to  it  since  its  conquest,  (such  as 
the  withdrawing  of  the  Spanish  inhabitants 
from  it,  and  the  accession  of  Englishmen  to  it, 
who  were  inrifced  by  the  king's  proclamation 
to  come  and  settle  in  it),  so  as  to  hare  been 
thereby  conrerted  into  the  political  condition  of 
a  colony,  or  country  that  had  been  originally 
planted  by  Englishmen  under  the  king's  au- 
thority ;  which  is  the  light  In  which  lord  Mans- 
field seems  to  think  that  island  ought  to  have 
been  considered  in  the  year  1722,   when  sir 
Philip  Yorke  and  sir  Clement  Wearg  gave 
their  opinion  concerning  it.  *'Bnt  there  may  be 
a  great  deal  of  difference  between  the  condition 
of  Jamaica,  in  the  year  1722,  and  its  condition 
in  king  Charles  the  2d's  time,  about  the  year 
1677,  or  1678,  when  this  opinion  probably  was 
given :  and  the  reasons  for  considering  ft  a${ 
having  changed  its  political  state  from  that  of 
a  conquered  to  that  of  a  planted  country,  or 
colony,  were  much  stronger  iA  the  year  1722 
than  at  the  other  period.  For  during  the  greater 
part  of  Charies  the  second^s  reign,  and  there- 
fore, probably,  when  this  opinion  was  iriven, 
the  inhabitants  of  Jamaica  were  governed  only 
by  a  governor  and  council,  without  an  as- 
sembly of  the  people  :  and  consequently  king 
Charles,  when  this  opinion  was  pven,  had  not 
yet,  (by  granting  them  the  privilege  of  being 
represented  by  an  assembly  with  a  power  to 
make  lawrand  impose  taxes  for  the  public  uses 
of  the  island),  divested  himself  of  bis  antecedent 
right  to  impose  taxes  on  them,  if  such  a  right 
had  really  belonged  to  him.     It  seems  there- 


he  gave  this  opinion,  might  consider  the  island 
of  Jamaica  as  continuing  still  in  Its  original 
state  of  a  conquerdll  country,  notwithstairaing 
most  of  the  Spanish  inhabitants  had  left  ft: 
and,  if  he  did  consider  it  in  that  light,  it  is  evi- 
dent that  this  opinion  of  bis  would,  in  such 
•case,  be  an  opinion  exactly  in  point  to  contra- 
dict lord  BfansBeld's  doctrine  or  the  king's  sole 
legislative  authority  over  conquered  countries; 

**  And,  agreeably  to  this  conjectdre,  I  find. 
In  another  account  of  this  opinion,  that  sir 
William  Jones  did  consider  Jamaica  as  a  con- 
quered country,  and  eVpressly  called  H  so, 


and  yet  denied  the  king's  antbority  to  impose 
taxes  on  its  inhabitants  without  the  consent  of  an 
assembly.    For  in  another  letter  of  the  same 
assembly  of  the  representatives  of  the  prorinoa 
or  Massachusets  hay,  written  in  the   same 
'month 'of  January,  1768,  as  the  fbrmer  letter 
to  lord  Shelbnme,  and  addressed  to  Dennis 
De  Berdt,  esq.  their  agent  in  England,  they 
speak  of  this  opinion  of  sir  William  Jones  in 
-these  words:  *  There  was  even  in  those  times 
[the  times  before  the  Revolution]  an  excellent 
attorney-general,  sir  William  Jones,  who  was 
of  anptber  mind,  and  told  king  Charles  the 
second,  that  he  could  no  more  grant  a  commis- 
sion to  levy  money  on  bis  subjects  in  Jamaica, 
though  a  conquered  island,  without  their  eon- 
sent  by  an  assenibly,  than  they  could  discharge 
themselves  from  their  allegiance  to  the  Eng-*^ 
lish  crown.'    If  this  last  account  of  sir  Willians 
Jones's  opinion  is  the  true  one,  it  is  evident 
that  he  considered  JamaicSl  as  continuing  still 
in  the  condition  of  a  conquered  country,  and 
consequently  that  his  opinion  with  respect  to 
the  king's  power  over  conquered  coantries  is 
directly  contrary  to  lord  Mansfield's. 

"  Tne  other  opinion  which  I  mentioned  as 
material  to  our  present  enquiry  was  that  of  Mr. 
Lech  mere,  a  lawyer  of  considerable  eminence* 
and  esteemed  a  man  of  (preat  integrity,  who 
was  attorney-general  to  king  Geor^jce  the  1st. 
This  opinion  1  had  occasion  to  mention  to  yoa 
in  our  last  conversation,  just  before  I  begun 
the  account  of  the  imposition  of  the  duty  of 
four  and  a  half  per  cent,  upon  goods  exported 
from  Grenada  by  the  kin;('s  letters  patent  of 
July,  1764.  It  is  shortly  thus.  When  the 
British  ministers  of  state,  in  the  year  1717, 
had  a  design  of  advising  the  king  to  impose,  by 
His  royal  prerogative,  the  said  duty  of  ronr  and 
a  half  per  cent,  on  goods  export^  fit>m  the 
island  of  Jamaica  and  the  little  islands  of  Ane- 
gada  and  Tnrtola,  which  are  5:ituated  at  a  small 
^distance  from  St.  Christopher's,  they  consulted 
Mr.  Lechmere,  the  attorney-general,  u|ion  the 
legality  of  the  intended  measure.  And  he, 
thereupon,  honestly  told  them,  <  that  the  per- 
son who  shonld  advise  his  majesty  to  take^sncli 
a  step,  would  be  guiky  of'  high  treason.'  ^m 
I  do  not  know  whether  he  considered  Jamaica 
as  still  coutinuiniy  in  the  state  of  a  conquered 
island,  or  not.  If  he  did,  this  opinion  of  hia 
would  be  an  opinion  exactly  in  point  to  our  pre- 
sent sobjecA,  and  directly  contrary  (as  well  as 


fore  not  unlikely  that  sir  William  Jones,  when    the  opinion  of  sir  William  Jones,  accordinsf  to 


the  last  account  of  it,)  to  the  doctrine  of  iord~ 

Mansfiefd  concerning  the  sole  legislative  aa- 

Ihority  of  the  crown  over  conquered  countries. 

*'  These  two  respectable  opinions,  against 
the  said  sop^psed  legislative  authority  of  the 
crown,  may  fairly  be  set  in  oppositioo  to  the 
opinion  of  sir  Philip  Yorke  and  sir  Clement 
Wearg,  so  much  relied 'on  by  lord  Mansfield, 
in  support  of  it. 

**  You  now,  I  hope,  are  satisfied  that  lord 
Mansfield's  peremptory  assertions,-  *  that  no 
doubts  had  ever  been  entertained  by  anv 
lawyers,  befort  the  said   case  of  Campbell 
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^mk  Hall,  €OB«eniiog  the  kilgr's  sole  legMli. 
tire  authority  over  mmqucted  dOontriea,'  are 
BOt  <|ttfle  aip^eable  to  Ihe  truth,  hat  that  aome 
\Mmjtn  of  cbaraeter  in  foraner  ttnies  have 
pmomed  to  entertain  a  different  epinioo,  and 
eveo  to  teU  the  king's'tniliistera  that  the^  4id 
m.   Aod  coiiM|iieDtly  yon  -abonlti  ahake  off 
fron  jonr  miod  that  eter-grreat  awe  and  de- 
ftreace  to  that  learned  lord's  opiaion  which  the 
peremptory  niaiiBer  of  hie  makings  those  aasef- 
tiMM  bad  tippfeBaed  upoo  it,  aod  ahottid  boidly 
fflotare  to  eotertaiD  thai  opioion  upon  the  sub- 
ject wbiclft,  upoQ  llie  f'Mir  enquiry  you  have 
aade  into  it,  appears  to  you  to  be  Ihe  most 
rcasonaUe. 

* 

<*  F.-^I  will  esdeavovr  to  do  so«  as  far  as  I 
,  an  able.     B«t»  1  pretest,  I  find  it  <(tfiioblt  y  as 
his  astboritatiTe  maoiier  of  tuakhwr  tbeae  aS'^ 
sertions  doee  sli^  ristnrn  seme  infittence  over 
nj  ilshid,  Dotwithaiondinf  yon  have  noi#  ce#« 
rineed   me  that  they  are  neither  altogether 
tne,  nor  decisive  of  the  matter  in  ^eotion,  if 
they  were  true.    However,  wpon  the  whole,  1 
d»  venlnre  to  oonotnde  that  the  reasons  be  lam 
Ififfcii  i*  evpport  of  hit  opinieB,  « that  the  king 
aieae  has  a  legiahitive  avth<«ttiy  dver  conquered 
cenntries,'  are  far  from   heinir   aafficient  to 
HMiiiiaio  it     I  ahevM  therefore  continna  to 
bold  the  opimoa  wbieh  at  first  appeared  to  me 
most  icaaonabley  to  #ii»  *  that  lliehiog  and  par- 
liament eoaieiotly,  and  not  the  kin^f  atone,  had 
a  rii^tM  to  naake  lawn  for  the  inhabitanta  of  eon- 
fnmd  coonlriea,'  and  to  imppae  taxes  on  them, 
iif  it  were  not  for  one  femainio|r  difiBcnlfy,  eon* 
oemiag  which  I  moat  deaire  the  asabtaoee  of 
your  opioioo.    This  difficulty  is  grounded  on 
the  «i*ont>  which  loid  Mansiield'a  doctrine 
may,  perhaps,  derive  from  the  very  etrcifm* 
rtaaee  of  im  neing  hia  opinion,  aad  bavinff  been 
delivered  by  hiro,  as8ucb,in  bts  ju^ictal  eapa- 
city  oo  a  question  that  brought  the  subject  re- 
goiarlj   before  him « for  hia  decision;    mete 
cspecmlly,  if  we  consider  the  silence  of  the 
other  jud|(ea  of  thfl^oeurt  of  KingVbencli, 
when  toid  Mansfield  delivered  this  opinion,  as 
imp&;f ing  their  concurrence  Wiib   him  in  it. 
For  in  thia  caae  it  may  be  said,  that,  on  the 
oaly  wecaatOB  on  which  thia  doctriae  <  oF  the 
kio^a  sole  legislative  power  over  coir<piefred 
cornitries*  has  been  brought  into  question  before 
an  Eogtiah  court  of  justice,  it  haobeeft  decide 
in  fiKT«ur  of  the  Crown  by  the  uaaoimotis  ept- 
of  all  the  judges  of  the  cmiri ;  mk^  that, 
he¥e^  the  law  akight  be  before,  ouoh  a  deci- 
nftst  be  considewd  as  settling  itfdr  the  fo- 
tnre  in  favmir  of  the  said  pow^r  of  the  crown, 
mmnat  be  a  peremptory  guide  to  all  ferture 
comto  of  jnstice  in  their  deoision  of  the  same 
jnoatieii,ai  otloi  as  itsbaM  occur  befbre  them. 
I  ahoedd  he  giml  m  know,  therefore,  what  you 
think  of  thin  oon^luaroa,  and  whether  by  the 
obnerved   by  English  courts  <»f  justice 
raayutt  to  points  ak«ady  decided  by  tbe 
or  other  eoorta^  aneh  a  question  ought  to 
be  e^oaidered  ••  having  been  decided  fSt  ever 
ef  tfcecMfrn  by  thia  one  daoisioii  of 
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lord  Mansfidd  and  the  court  of  Kitig's-bencbi 
If  ii  is  to  be  'so  epnsidered,  I  must  needs ^hink 
that  lord  Mans6eld  and  his  brotlier  jndges  will^ 
by  that  opinion  of  theirs  in  their  judgment  o» 
the  case  of  Campbell  and  Hall,  hate,  if>di« 
rectly,  made  a  law  of  the  most  capital  import* 
anoe  t6  Great  Britain  and  tbe  British  domi- 
nions. 

<*  E, — ^Yonr  question  is  a  very  proper  one; 
and  not  a  very  easy  one  to  answer  ;  there  being 
BO  express  law,  oor  even  constant  usage,  that 
aacertatns,  in  all  cases,  tbe  degree  of  deferenea 
wbicb  is  to  be  paid  by  courts  of  justice  to  thd 
former  judicial  decisioas  of  tbe  same  or  otirar 
courts  of  justice.  And  we  have  seen  lord 
Mansfield  himself,  sinoe  ho  has  been  chief 
juatiee  of  the  KingVbtfnoh,  aod  bis  brother 
judges  of  that  court,  in  more  than  one  instance^ 
determine  a  point  of  law  in  a  manner  directly 
contrary  to  the  determmatMn  of  it  by  all  tbe 
judges  of  tbe  aame  court  of  Kiag'a-bencb  on 
a  former  occasion,  though  tlie  aaid  former  do* 
termination  had  been  acquiesced  in  by  the  party , 
against  whom  it  bad  been  made,  and  bad  been 
taked  and  routed  for  good  law  ever  al\er,  till 
tbe  new  case  in  which  lord  Mansfield  and  the 
other  judges  of  the  court  of  Kiug's-bench  de-« 
termined  tke  potnt  in  a  different  manner.  I 
particularly  remember  an  instance  of  this  kind 
in  a  case  in  which  the  names  of  tbe  parties  wens 
Windham  and  Chetwjnd,  containing  the  qua- 
lifications necessary  to  the  three  witnesses  who, 
by  a  certain  statute  made  to  prevent  frauds,  are 
required  to  attest  and  subscribe  a  will  of  laynds, 
in  order  to  ita  vaKility.  But  tbe  general  rulen 
conoeming  tbe  authority  of  judicial  determi- 
nations  of  points  of  law  I  take  to  be  as  tel« 
lows. 

"  In  tbe  fimt  place,  where  a  point  of  law  baa 
been  agitated  in  alt  tbe  courts  throngh  which 
it  may  be  carried  by  apfteal,  or  writ  of  error; 
and  has  been  finally  determined  by  a  judgment' 
of  the  highest  court  of  appeal,  that  is,  of  the 
House  of  Lords,  (for  that  is,  in  Great  Britain^ 
the  higheat  court  of  appeal  both  in  roatten  of 
lair  aod  equity ;)  such  a  determination  ia 
reckoned  to  be  of  almost  as  mudi  authority 
with  respect  to  tbe  point  so  settled,  as  an  act 
of  parliament ;  or,  at  least,  it  is  so  considered 
by  all  the  ordinary  courts  of  justice,  though, 
perhaps,  tlie  House  of  Lords  itself  might,  on 
another  occasion,  if  they  thought  there  was 
very  strong  ground  for  it,  determfne  it  in  a  dif- 
ferent manner. 

**  In  the  second  place,  when  a  point  of  law 
has  been  folly  argued,  and  solemnly  deter-^ 
mined  by  one  of  tbe  four  great  courts  of  West-  . 
minster-ball,  that  is,  the  court  of  Chancery, 
the  court  of  King's -bench,  the  court  of  Com- 
mon Pleas,  and  tbe  Court  of  Exchequer,  and 
the  party,  against  whom  the  judgment  has 
been  given,  has  acquiesced  in  it,  and  has  for- 
born  to  bring  an  appeal,  br  a  writ  of^  error, 
into  the  next  higher  court  of  justice,  to  which 
the  right  of  revising  the  jiidgmenta  of  the  first 
court,  and  correotiag  the  errors  ia  them,  be« 
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longs;  tod  such  forbearance  does  not  arise 
from  the  porerty  or  inabitily  of  the  said  party 
to  bear  the  ezpence  of  prosecutingf  such  ^rit 
•f  error,  or  appeal  to  the  next  higher  court ; 
such  a  determination  acquires  a  great  degree 
of  respect  and  authority  in  Westminster-hall, 
and  is  usually  adopted  and  'follovred  by  the 
courts  of  justice  in  their  subsequent  determi- 
nations of  the  same  point  of  law,  as  often  as  it 
comes  before  them.  Yet  it  is  not  of  quite  so 
great  authority  as  a  determination  of  the  House 
of  Lords  upon  a  question  brought  there  in  the 
last  resort :  and  we  have  sometimes  seen  such 
determinations  overturned  by  subsequent  de- 
terminations of  the  same  or  other  courts  of  jus- 
lice  in  Westminster- hall ;  as  was  done  in  the 
court  of  King's-bench  in  the  case  of  Wyndham 
and  Chetwynd,  which  I  just  now  mentioned 
to  you.  Yet  such  o?ertuniings  of  the  former 
solemn  determinations  of  courts  of  justice  are 
very  unfrequent,  and  are  not  in  general  approv- 
ed of,  though,  perhaps,  in  some  very  strong 
oases,  where  the  former  determinations  have 
been  made  upon  very  wrong  principles,  they 
may  be  justifiable. 

**  In  the  third  place,  when  a  matter  has  been 
fully  argued  before  one  of  the  courts  of  West- 
minster-hall, and  a  solemn  judgment  has  been 
given  upon  it  in  favour  of  one  of  the  parties ; 
and  in  the  said  judgment  more  than  one  point 
of  law  has  been  determined  in  favour  of  such 
party  ;  and  the  losing  party  acquiesces  in  the 
■aid  judgment,  and  forbeara  to  bring  a  writ  of 
error  for  a  reversal  of  it  in  a  higher  court  of 
justice ;  the  determinations  of  such  points  of 
law  acquire  a  considerable  degree  of  weight  and 
authority  in  the  estimation  of  lawyers  ^nd  sub- 
sequent courts  of  justice,  but  yet  are  not  quite 
80  much  respected  as  the  determinations  in  the 
two  former  ca^ :  and  for  this  plain  reason, 
that,  as  more  than  one  point  of  law  are  deter- 
mined at  the  same  time  m  favour  of  one  of  the 
contending  parties  and  against -the  other,  it  is 
uncertain,  whether  the  losing  party,  when  he 
acquiesces  under  the  whole  judgment,  and 
forbeara  to  bring  a  writ  of  error  in  a  superior 
court  to  get  it  reversed,  acquiesces  in  all  the 
points  of  law  determined  against  him,  or  only 
m  some,  or  one,  of  them ;  because,  if  only  one 
of  them  is  rightly  determined  against  him,  the 
judgment  against  him  would  be  affirmed  upon 
a  writ  of  error,  as  much  as  if  all  the  pomts 
had  been  so  determined.  This  uncertainty 
concerning  the  particular  points  of  law,  in  the 
determination  of  which  the  losing  party  may 
be  supposed  to  acquiesce,  tAkes  from  the  deter- 
minations of  each  of  the  |ioints  of  law,  that  are 
determined  against  him,  some  part  of  the 
weight  and  authority  which  such  determina- 
tions would  oiberwise  derive  from  his  acqui- 
eftcenee. 

**  And  fourthly,  if  a  matter  has  been  fully  ar- 
gued bef9re  a  court  of  justice  in  Westminster- 
ball,  and  a  solemn  judgment  has  been  given  upon 
it  in  favour  of  one  of  the  parties ;  and  ui  the  said 

1'udgment  one,  or  more  than  one,  point  of  law 
las  bono  determined  in  his  favour,  and  another 


pointy  Of  pointe  of  law  have  been  determined 
against  htm  ;   and  the  losing  party  acquiesces 
in  the  said  judgment,  and  .brings  no  writ  of 
error  to  reveree  it ;    such  an  acquiescence  of 
the  losing  party  can  operate  as  a  confirmation 
of  only  those  poinU  of  law  which  are  deter- 
mined against  him,  and  not  of  those  which  are 
determined  for  him.     In  such  a  case,  there- 
fore, there  will  be  several  determinations  of 
points  of  law,  all  deliberately  made  bv  the 
same  judges  and  in  ths  same  cause,  which  will 
have  ttifferent  degreea  of  weight  aulJ  authority, 
namely,  the  pointe  determio^  in  favour  of  toe 
losing  party,  and  the  pointe  determined  against 
him.    For  the  pointe  determined  in  favour  of 
the  losing  party  will  have  that  degree  of  weight 
and  authonty  which  arises  from  tne  respect  doe 
to  the  learning,  abilities,  and  integrity  of  the 
judges  who  have  decided  them,  and  to  the  de* 
liberate  manner  in  which  they  have  been  con« 
sidered  and  discussed  befora  they  were  decided ; 
but  those  which  are  determined  against  the 
losing  party  will,  besides  the  weight  and  au- 
thority arising  from  the  foregoing  circum* 
stances,  be  entitled  to  an  additional  degree  of 
respect  arising  from  the  acquietcenoeof  the  k»- 
ing  party,  whtcb  will  shew  that  he,  and  his  ooun* 
sel  learned  in  the  law,  despair  of  having  those 
pointe  determined  in  a  different  manner,  if  they 
were  to  bring  a  writ  of  error  for  the  purpose. 

*'  These  seem  to  me  to  be  the  different  de- 
grees of  authoritv  which  are  attributed  by  the 
English  courte  of  justice  to  the  aforesaid  dif- 
ferent sorte  of  judicial  determinatioDS  of  pointe 
of  law  by  former  judges :  which,  I  presume, 
you  will  agree  with  me  in  thiatuog  reaaoaable, 

^  **  F. — I  enter  veiy  readily  into  these  distine* 
tions  between  the  different  sorts  of  judiciai  de» 
terminations,  and  thinktbem  very  natural  and 
reasonable.    And,  according  to  this  gradation 
of  them,  it  seems  to  me  that  the  opinion  of  lord 
Mansfield,  delivered  in  the  case. of  Campbell 
and  Hall,  ooncernbg  the  sole  legislative  au- 
thority of  the  crown  over  conquered  coun- 
tries, (even  supposing  the  other  judges  of  tlie 
King's-beuch  to  have  concurred  with  him  in 
it,)  must  be  placed  in  the  fourth,  or  lowest  class 
of  them.    For  in  that  case  there  ia  do  room  lo 
infer  any  thing,  from  the  acquiescence  of  either 
of  the  parties,  in  favour  of  thai  opinion.     For, 
as  to  the  defendant  Hall,  who  was  the  losing 
party,  all  that  can  be  inferred  froai  bis  acqui- 
escence in  the  judgment  given  against  him  in 
that  action  is,  that  he  and  his  counsel  acqui- 
esced in  the  opinion  of  thp  Court  upon  the  9d 
point,  *  of  the  immediate    operation   of  the 
Kioe's  proclamation  of  Octc4>er  1763,  as  a  bar 
tp  the  exercise  of  his  antecedent  legislative  au- 
thority,' and  despaired  of  having  it  otherwise 
determined,  if  he  should  have  brought  it  into 
the  House  of  Lords  by  writ  of  error.     And  as 
to  the  plaintiff  Campbell  who  gained  his  cause, 
he  could  not  bring  a  writ  of  error  to  reverae  a 
judgment  that  was  given  in  his  favour.     So  thai 
the  opinion  of  lord  Mansfield  upon  that  firsS 
point  must,  indeed,  be  oonaid^red  as  the  opisioA. 
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eftkitleuiied  lord,  tnd.  perhaps,  of  the  whole 
conit  of  King's-bench,  upon  a  point  that  had 
heo^  hilly  ai^^aa4  before  ibem,  bb4  mint  be 
catideil  to  all  the  ret pect  which  is  tlue  tb  it  od 
thaiaoeoiiiil,  but  eanaol  derife  aay  addUiobal 
vd^l  fnMD  the  aoqoieaceoce  of  either  of  the 
'  ptftus  mider  it ;  that  is,  it  most  be  a  jadicia) 
decisioQ^of  the  lowest  of  the  four  classes  of 
jadidal  dectsiobs  Which  you  ba^e  been  just 
atir  dctcribtog.  ' 

"  E.  —It  is  exactly  so.    The  opinion  of  lord 
Maosfield  npoo  that  first  point  is  a  decision  of 
that  fourth  and  lowest  class.     And  therefore  I 
•li[>pose  that  it  Would  not  be  considered  by  the 
sane  or  any  other  court  of  justice  in  Vr  est- 
miasler-balfy  on  any  other  occasion  in  Which 
the  same   point,  *  of  the  king's  legislative 
aatboritj  orer  con<)aered   countries,'    should 
occur,  aa  being  absolutely  binding  and  decisive 
of  the  <|oestion,  so  as  to  be  entitled  to  the  con- 
finnaiion  of  such  codrt  of  justice,  thonfi;h  the 
n«sans  on  which  itwas  fbunded  should  be  en- 
tirely doapprored  by  the  judges  of  which  such 
court  should  be  com|)Osed ;  since  ^e  have  seen, 
IB  Cbe  ease  of   Wyndhara    and   Ghetwyod, 
(which  was  determined  by  lord  Mansfield  him- 
•df}  that  even  a  decision  of  the  second  class  is 
ast  always  ao  considered.     But  vet  it  would 
eertaiofy  have  considerable   weight  with  the 
jsd^fes  of  such  subsequent  court  of  justice,  so 
A 10  iodace  them  to  giVe  judgment  agreeably 
toil,  if  they  were  only  in  a  state  of  doubt  con- 
emaD^  tbe  validity  of  the  reasons  on  which  it 
Isd  .been  grounded,  and  did  not  thoroughly 
dnpprotre  them.    So  that  1  am  afraid  we  must 
sSsw,  that  (weak  and  ill-grounded  as  it  ap- 
sesrs  to  yoo  and  me,)  this  opinion  of  lord 
Hamfieid,  conceding  the  king's  sole  legisla- 
tive power  over  conquered  countries,  is  a  tem- 
porary jcrilicial  determination  of  that'  questipn 
is  finrour  of  tbe  prerogative  of  the  crown.   But, 
asyov  rig'htly  observed,  it  is  a  decision-  of  the 
fiivth,  or  lowest,  class  of  the  several  sorts  of 
jadiciifi  detertninations  al>ove  described. — But 
I  hope  your  curiosity  is  now  satisfied  with  re- 
speci  to  this  important  question  of  law,  con-, 
ccroiiig  the  supposed  sole  legislative  authority 
of  tbe  erbwo  over  conquered  countries,  which, 
I  tkiok,  we  have  very  sufficiently  discussed. 

*  « 

**  JP.-— My  conosity  is,  indeed,  aatiaiMd  on 
thasoobpect  i  but  the  pteasore  I  have  had  io  the 
allayed  with  seine  miztare  of  uo- 
~  sag  from  the  weight  that  may  be 
_      to  beloBg  to  that  opinion  of  lord  Maos- 
S*U.    Vor  how  oaa  aoy.  lover  of  liberiy  and 
^  fin^tah  oooatitiition  (aa  1  inost  siaoerely 
l"rftaa  Hiyoelf  Io  be)  aot  besorry  to  find,  that 
'^Mlyjodiciat  decision  that  has  been  made 

baa  aacribsd  to  tbft  ciown 
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alone,  witboot  the  concurrence  of  the  parlia- 
ment, a  power  to  make  laws  and  impose  taxea 
at  pleasure  on  tho  inhabitants  of  ^11  oou|ilri«| 
that  are  conquered  by  the  British  arms?— 
I  therefote  hope,  either,  that  the  law  upon 
this  subject  will  soon  be  altered  by  ap  ezfireaa 
act  of  parliament  for  the  purpose,  or  that  tho 
question  niay  again  be  brought  under  the  con- 
sideration of'  some  court  of  justice,  an<t  ba 
there  determiued  in  a  difilerent  inaaoer,  as  the 
case  just  now  mentioned,  of  Wyndham  and 
Chetwynd,  waa  determined,  by  kord.  Mansfield 
himself  and  the  other  judges  of  the  King's- 
bench,  in  a  aoanner  directly  contrary  to  a 
former  determination  .of  the  same  point  of  lawr 
in  the  same  court  of  King's-bench,  though  tho 
said  former  determination  had  been  a  decision 
of  the  second  class.  For  it  may  be  of  tei'riblo 
consequence  to  the  freedom  of  tbe  English 
constitution  to  have  no  enormous  a*  power  fixed 
permanently  iaUhe  possession  of  the  croifu, 

''  J.— I  heartily  join  with  vbo  in  th^e  wishes  ^ 
but  doubt  a  little  whether  they  are  likely  to  bfi^ 
soon  accompHshed.  However,  if  this  qucjstioiB 
were  again  to  come  before  a  court  df  justice^ 
and  the  merits  of  ihe  cause  were  tb  turn  singljr 
upon  the  decision  of  it,  (which  was  not  the  case 
in  the  actioU  of  Campbell  again^  Hall,)  1  cadi 
hardly  persuade  myself  that  the  judges  of  any^ 
court  in  Westminster-hall  wot^ld  think  them- 
selves bound  to  determine  it  agreeably  to  lord 
Mansfield's  opinion,  merely  through  deferenco 
to  that  opinion  and  \^ithout  any  new  reasoir^ 
that  should  influence  their  own  judgments  itf- 
lavour  of  it ;  seeing  that  the  reasons  alledgra 
by  lord  Mansfield  io  supj^ort  of  it  have  ap- 
peared, upon  exanOination,  to  be  so  rety  weak^' 
and  that  its  authority  as  a  judicial  decision  iV 
tito  degrees  lower  than  that  of  the  cise  in  the 
court  of  King's-bench,  above  alluded  to,  (ivhich 
is  called  tbe  easeof  Ansty  and  Dowsing,)  which 
was  overturned  by  tlve  same  court  in  the  sob- 
sequent  case  of  Wytidham  and  Chtiti^ynd,  that 
case  baving  been  a  decision  of  the  second  class» 
anfi  this  beltig  only  of  tUe  fourth.  But  this  i» 
all  matter  of  conjecture,  and  consequently  pot 
worthy  our  further  consideration."  Canadian 
Freeholder ;  a  work  of  which  Dr.  Watson,  the 
emment  bishop  of  jLlandafi;  has  very  truly  said 
(Note  to'Assize  Sermon  preached  at  Cambridgo ' 
in  the  year  176^)  that  it  is  replete  with  soUnd 
and  perspicuous  reasoning. 

With  respect  to  the  applicatien  of  tbe  ro* 
venue  arising' irom  the  four  and  a  half  per  oent. 
duty,  see  some  disciusiOns  in  thO  House  o£ 
Lords  oo  April  a,  1^3,  and  in  the  House  of 
Commons  on  March  SO,  laod  i  on  July  9»  1804, 
Pari.  Deb.  vol.  2,  p.  90S,  aad  on.  Alky  8,  ia09» 
Pari.  Deb.  vol.  U,  p.  409. 
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551.  The  Trial  of  Elizabeth^  calling  herself  Duchess  'Dowager 
of  Kingston,  for  Bigamy  :^  before  the  Right  Hon.  the  House 
of  Peers,  in  Westminster-Hall,  in  fall  Parliament  assembled, 
15th,  16th,  19th,  20th,  and  22d  Days  of  April :  16  Gforce 
in.  A.  D.  1776.  t  [Printed  under  an  Order  of  the  House  of 
Lords.] 


Mcndtiy,  April  15,  1776. 

Jo  the  Court  erected  in  Westminster- hall,  for 
the  Trial  of  Elizabeth  Duchess  Dowager 
of  KiDgtetoDyfor  Bigamy. 

A  BOUT  ten  o*elock  the  Lords  came  firom 
their  ov^o  House  into  the  court  erected  io 
We«twins(er-faail,  for  the  Trial  of  Elizabeth 
^ocbess-doirager  of  Kingston,  in  the  manner 
folio  wi  Off : 

The  LordiHi^h  Steward*s  gentlemen  atten- 
dants) two  and  two. 


.  *  See  Ihe  Trials  of  Mary  Moders,  ro|.  6, 
f .  373,  and  of  Fielding,  vol.  14,  p.  1327,  for  the 
like  offence. 

f  **  R£x  V.  Duchess  of-KmasTON. 

<'  Mr.  Wallace  had  moved  on  the  part  of  the 
defendant,  for  a  Certiorari  to  be  directed  to  the 
justices  of  Oyer  and  Terminer,  at  Hicks's-hall, 
to  remove  into  the  Court  an  indictment  found 
against  her,  at  the  sessions  there,  for  bigamy ; 
and,  upon  the  motion,  the  court  granted  the 
writ. 

«(  But  now  lord  MansfiM  took  notice  to  Bf  r. 
Wallace,  that  the  motion  was  irregalar«  For 
a  defendant  has  no  right  to  remove  an  indict- 
ment of  felony  from  lUckf's-Hall,  without  the 
consent  of  the  prosecjitdr ;  and  in  this  case 
there  was  no  consent,  therefore  his  lordship 
faid  the  writ  issued  impraviiU^  and  must  be 
•operseded, 

*'  Mr.  Wallace  said,  the;  onl  v  object  of  remov* 
infT  the  indictment  was  for  the  purpose  of  her 
being  bailed ;  but  per  lord  Mansfield;  the  pur- 
pose for  which  it  was  intende<l^  makes  no  dif- 
ference.-*The  next  day  Mr.  Wallace  UMved 
for  a  Habeas  Corpus,  Mr.  Justice  Aston  having 
ffranted  a  warrant  for  her  apprehension  (as  had 
Seen  settled  amongst 'the  parties,  as  the  pro« 
pereat  method  to  be  taken)  upon  a  oertificaieof 
the  indictment  being  found. 

'*  The  warrant  add  the  letnm  to  it  w^ra  read ; 
and  then  Mr.  Wallaoe  nmied  Io  bail  her.  He 
mentioned  the  aoit  in  the  spiritual  court,  upon 
the  praceadings  there  agaiust  Mr.  Hervey,  for 
jactitation*  of  marriage,  and  also  the  proceed^ 
ings  in  Chancery  relating  to  her  marriage ;  all 
Ihese  proceedings  were  put  into  court,  and  en- 
tered as  read,  ^e  obsenred,  that  she  must,  at 
aU  events,  be  tried  by  her  peers,  as  Mr.  Hervey 
was  now  become  earl  of  Bristol. 

^'Mr«  .fieansroft,  lof'tha  pionecotoc^  con*' 


The  clerks  assistant  to  the  House  of  Lorda, 
and  the  elf  rk  of  the  parliament* 

Clerk  of  the  crown  in  Chaneerv,  bearing  ihn 
king's  commission  to  the  Lord  High  Sieward, 
and  the  clerk  of  the  crown  io  the  King^sbencb* 

The  roastera  in  Chancery,  two  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sous,  two  and  two. 

Peera  minors,  two  and  two. 

Chester  and  Somerset  heralds. 

Four  Serjeants  at  arms  with  their  maces,  imm 
and  .two. 

sented  to  her  being  bailed,  as  there  could  hm 
no  doubt  (he  said)  of  her  appeacanoe  to  an- 
swer to  th^  indictment. 

**  Lovd  Mantfield,  Thouj^h  we  should  na* 
doubtedly  have  bailed  her,  it  is  better  to  tak* 
it  as  upon  the  consent  of  the  prosecutor  \  and 
she  must  be  bound  to  appear  in  the  Houae  of 
Lorda  when  required,  to  answer  to  the  indici* 
^nt,  as  well  as  to  appear  in  this  court.  But 
as  there  is  nothing  sijpiinst  her  in  this  oourt^ 
her  appearance  here  may  be  disfieosed  with 
for  the  future  upon  motion,  without  giving  her 
the  trouble  of  actually  appearing  here  in  coort 
any  more. 

*'  Bail  was  taken  accordingly,  herself  betn^ 
bound  in  4,000/.  and  each  of  her  lour  bail  in 
1,000/. 

"*The  recognizance   was  as  follows  >— 

<  England.    Duchess  dowager  of  KjagstoD, 

*  who  stands  indicted  by  the  name  of  Eliza- 

*  beth,  the  wife  of  Augustua  Jt»hn  Hervey,  < 

*  ia  delivered  to  bail,  upon  a  writ  of  Hal 

*  Corpus  ad  subiicieodom,  for  her  appears 

*  in  tne  coort  of  onr  sovereign  lord  tSie  king^^ 

*  btlbre  the  long  himself  at  Westminster,  oa 

*  the  first  day  of  tfia.  next  term,  and  ao  fr— a 

*  day  to  day,  nnlil  she  shall  be  dischaiyecl  by 
'  the  said  conrt,  and  not  to  depart  the  said  coort 

<  without  leave ;  and  also  for  her  appenmnen' 

<  bffore  our  said  lord  the  king  in  parlaaaient,  to 

*  answer  to  an  indietment  againat  her  lor  ' 

<  lony,  whenever  she  sliall  be  tlierMnio 

<  quired.    By  the  Conrt.    Bub^w«' 

**  I  bare  inaerjed  this  recogqiaance^ 
b«fimt  becaose  there  was  found  only  a 
instance  of  the  like,  (via.  of  a 
taken  in  this  court  to  appear  in  parlianifii) 
whiefa  was  that  of  the  earl  ef  Orrery,  taboa 
and  acknowledged  before  ferd  chief  justinw 
Pratt,  on  the  14th  of  March,  9  Geo.  i,  fi»r  l# 
t^ipeiranoa  ia  tkaooiut  of  onr  lord  iht4aaK^ 


^  ..  ^   .  • 
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Dut  yeomuHwhcr  «»f  the  Hom. 

The  bmov,  two  woA  two,  beginning;  wUb 
IktfMBgcst  baron. 

lie  biuope,  two  and  two. 

The  fkeoonte  and  otber  peon,  two  and  two. 

Hie  lord  privy  aeal  and  lord  president. 

The  arehbiahop  of  York  and  the  arcbbiabop 
rfCmterbiiry. 

IcAre  the  king  hiroaelf  at  Wettmineter,  on  the 

kA  day  of  next  term,  ind  so  from  da^  to  day 

anil  he  shall  be  disehaHged  by  the  said  conrt, 

asd  net  to*  depart  that  ooort  wkbont  leave,  to 

asipcr  to  those  things  whieh,  on  the  behalf  of 

osrnid  lord  the  kin|^  shaU  be  objeeled  against 

liB ;  and  also  for  h»  appearance  from  time  to 

tine,  nalil  he  ^e  said  Charles  lofd  Orrery 

shiil  be  diaoharged  b]f  doe  eonrse  of  law,  h^ 

Ibieoarlovd  the  king  in  parliament,  whenever 

by  ear  said  lord  the  king  he  shall  be  ihereonto 

MBubcd,  to  answer  to  those  things,  which  on 

b^lf  of  oor  said  lord  thehiog  shall  be  theife 

abjeeted  against  him."     Cowper'a  Reports^ 

p.fl83. 

ITpoQ  occasion  of  these  proceedings  against 
the  prisoner  in  the  following  Trial,  Mr.  Har^ 
grava  was  coasalted  on  the  part  of  the  prossco- 
lisB.  With  his  wonted  seal  he  composed,  pre> 
visushr  to  the  trial,  a  most  elaborate,  learned, 
md  able  diocoorse  *  Coneemiog  the  Effect  of 
Smieiincsof  the  Courts  Eoclesiastical  in  Cases 
•f  Jlatriage  when  pleaded  or  offered  in  eti- 
teen  m  the  Conrts  Temporal,'  which  several 
ytiin  ttfterwaids  he  published  in  his '  Collection . 
if  IVects  relalire  to  the  Law  of  Eogiand.'  In 
Ifaii  diaoonrse  he  has  aceomulated  a  vast  inass 
•f  jndietal  dedNOOS  and  legal  reasonings  re- 
yettog  the  two  main  questions  o£  la#  which 
nMde  in  this  caspt  riz. 
i.  Wbethcr  a  sentence  of  the  spiritual  court 
a  marriage  in  a  suit  for  jactitation  of 
is  cOMSusive  evidence  so  as  to  stop 
i\  far  the  crown  from  proring  the 
nMvriage  in  an  indictssent  for  polygamy  P 
S.  WbeiSer,  admitting  such  sentence  to  be 
flSBcfassive  upon  spch  indictment,  the  counsel 
fcr  the  4srown  may  be  permitted  to  avoid  the 
sftd  of  aodi  sentence  by  proring  the  same  io 
bsse  been  obtained  by  fraud  or  isolhision  P 

im  aMitioB  to  what  will  be  found  in  this  re- 
fwtef  the  trial,  I  most  refer  the  reader  for  far- 
^  ilhiatratioii.  of  the  law  respecting  these 
HMatiooa  to  that  treatise  of  Mr.  Haigra? e ; 
it  ia  to  be  hoped  will  be  incorporated  into 
lis  valiiaUe  *  Jurisoonsalt  Exercitatiooes'  now 
meoane  of  pnblication. 
*  Mr.  Ijeach  has  inserted  in  his  Cases  In 
Cnmm  Imw  mwery  brief  note  of  this  case,  ezhi- 
aim  decision  of  the  Court  upon  the  two 
which  i  have  just  stated,  and  also 
nnollier  questioB  which  was  agitated,  via. 
Whnilni  ft  deeress  convicted  by  her  peers  of  a 
iiisgjaWe  miooy  ia  by  law  entitled  to  the  be- 
ttit of  the  statutes,  aoaa to  excuse  her  from 
Cipilal  pmiihnient,  without  being  burned  in 
^  Inm^  oHwvg  fiaUe  to  any  impoiOiiimfntP 
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Four  seijeaDts  at  arma  with  their  maces,  two 
and  two. 

The  Serjeant  at  arms  attending  the  great  . 
seal,  and  purse  bearer. 

Then  Garter  king  at  arms,  and  the  gentle" - 
man-usher  of  the  Black  Hod  carrying  the  white 
staff  before  the  Lord  High  Steward. 

Henry  carl  Bathurst,  chancellor  of  Great- 
Britain,  Lord  High  Stfeward,  alpoe,  hia  train 
borne. 

His  royal  highness  the  duke  of  Cumberland, 
his  train  borne. 

The  Lords  being  phused  in  their  proper  seats, 
andtlieXiord  High  fikeward  upon  the  woolpacki 
the  House  was  resumed. 

The  clerk  of  the  crown  in  Chapcery,  hsriog 
his  majestjr's  Commission  to  the  Lord  High 
Steward  in  his  hand,  and  the  clerk  of  the  crown 
in  the  King's-hench,  standing  tiefbre  the  derk'a 
table  with  their  fitces  towards  the  atate,  made 
three  references ;  the  firit  at  the  table,  the  se  • 
cond  in  the  mid-way,  and  the  third  near  thn 
woolpack ;  then  kneeled  down ;  and  the  dork 
ofthe  crown  in  Chancery,  on  hb  knee^  pro*« 
sented  the  Commission  to  the  Lord  High 
Steward,  who  delivered  the  same  to  the  eierk 
of  the  crown  ii^  the  King'a-beDch  to  read : 
then  riring,  they  made  three  references,  ani 
returned  to  the  table.  And  then  proclamation 
was  made  for  rilence,  in  this  manneri: 

Serf.  qt'Amu.  Dyes,  oven,  oyez !  Oor  so- 
vereign  isrd  the  king  strictly  charges  and  poni- 
man&  all  manner  of  persons  to  keep  silence, 
upon  p&sn  of  imprisonment 

Tben  the  Lord  High  Stewavd  stood  up,  and 
spoke  to'the  Peers. 

L,  H,  8.  His  majesty's  CommiMlon  is  about 
to  be  read :  ^oor  k>rd«hips  are  derired  to  attend 
to  it  in  the  usual  manner;  and  all  othem.aro 
likewise  to  stand  up  uniH>vered  while  the  Com^ 
mission  U  reading. 

All  the  p^rs  uncovered  themselves  |  and 
they,  and  Ml  othera,  stood  up  uncovered,  whHe 
the  Commi^on  was  read. 
^*  Gborgs  R. 

<'  Geowe  the  third,  hy  the  grace  of  God, 
of  GreaUBritam,  France,  and  Ireland  kiog^ 
defender  of  the  faith,  and  so  forth.  To  , 
our  right  trnsty  and  right  welt-beleved  eonsitt 
and  counsellor  Htmry  earl  Bathurst,  our  cbaii«  * 
cellor  of  Great-Britain,  greeting.  Know  ye, 
that  whereas  Eliaabeth  the  wife  of  Augustus 
John  tlervey,Jate  of  the  parish  of  St.  George, 
Hanover-square,  in  our  county  of  Middlesex, 
esq.  before  our  justices  of  Oyer  and  Terminer^ 
at  Hieks's-hall,  in  St.  John-street,  in  and  for 
<h]r  county  of  Middlesex,  upon  the  osth  of 
twelvQJurors,  good  and  lawful  nien  ofthe  said^ 
county  of  Middlesex,  then  and  there  sworn  and 
charged  tq  enquire  far  us  for  the  body  of  the 
said  county,  staiida  indicted  of  polygamy,*  and 

*  «*  Polygamy^  or,  aa  it  is  more  frequentlr, 
though  improperly,  called,  bigpimy,  (which  only 
means  havug  two  wires  in  snccemion,)  ci>t^ 
sistq  in  having  a  plurality  of  ^wives-at  the  seme 
timpy  and  #ag  originally  joonivleitdeiofecclep' 
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to  this  Malf  ill  required),  if  now  vtcut  X%m  me 
•reioformed)  we,  very  mucb  confiding  in  your 
fidelity,  prudence,  provident  drcumepection, 
•nd  industry,  have  for  thie  caoee  ordained  and 
oonatituted  you  Steward  of*  Great  Britain,  to 
bear,  execute  and  cxercine  for  this  time  the  said 
office,  with  alt  things  doe  and  belonging  to  the 
same  office  in  this  behalf:  and  therefolre  we 
commaud  yon,  that  you  diligently  set  about  the 
preoiises,  and  for  this  thne  do  exercise  and 
execute  with  effect  all  those  things  which  be- 
long to  the  office  of  Steward  of  Great  Britain, 
/  and  which  are  required  in  this  behalf.  In  wit- 
ness whereof  we  have  caused  these  dur  letters 
lo  be  naade  patent.  Witness  ourseif  at  Weat- 
viasler,  the.  15th  day  of  April,  in  the  16th  year 
of  our  reign. 

«*  By  the  Kino  himself,  signed  with  his  own 
)iaod.  YoAKB.*' 

Serjeant  at  Arms.  God  save  the  king ! 

Then  Garter,  and  the  gentleman-usher  of 
the  Black  Rod,  after  three  reverences,  kneeling, 
jointly  presented  th^white  staff  to  his  grace  the 
Lord  High  Steward :  and  then  his  grace,  at- 
tended by  Garter,  Black  Rod,  and  the  Purse- 
bearer  (making  his  proper  reverences  towards 
the  throne)  removed  from  the  woolpack  to  an 
armed  chair,  which  was  placed  on  the  upper- 
|nost  step  but  one  of  the  throne,  as  it  was  pre- 
pared for  that  purpose ;  and  then  seated  him- 
self in  the  chair,  and  delivered  the  staff  to  the 
feutleman  usher  of  the  Black  Rod  on  his  risht 
and,  the  Purse-bearer  boldinglhe  purse  on  iiis 
lefu 

,    Clerk  of  the  Crown.  Serjeant  at  Arms^  make 
proclamation. 

Serj.  at  Amu,  Oyez,  oyex,  oyezl  Our  so- 
vereign lord  the  king  strictly  charges  and  com- 
mands all  manner  of  persona  to  keep  silence, 
upon  pain  of  imnrisonment. 

Then  the  Clerk  of  the  Crown,  by  direction  of 
the  Lord  High  Steward,  read  the  Certiorari,  and 
the  Return  thereof,  together  with  the  Caption 
of  the  Indictment,  and  the  Indictment  certified 
thereupon,  against  Elizabeth  duchess-dowager 
,  of  Kingston ;  in  hec  verba; 

*''  Geor^  the  third,  by  the  grace  of  God^  of 
Great  Britain,  France,  and  Ireland  king,  de- 
Ibnder  of  the  faith,  and  so  forth.  To  our  jus- 
tices of  Oyer  and  Terminer,  at  Hicks's-bail,  in 
St.  John -street,  in  and  for  our  county  of  Mid- 
dlesex, and  to  every  of  them,  greeting. .  We 
being  willing,  for  certain  reasona  us^  thereunto 
moving,  that  all  and  aingnlar  indictments  of 
whatsoever  felonies  whereof  Eliaabetb  calling. 
herself  duchess-dowager  of  Kingston,  by  the 
name  of  Elizabeth  the  wife  of  Augustus  John 
Bervey  late  of  the  parish  of  St.  George,  Han- 
over-square, in  the  county  of  Middl^ex,  esq., 

4  W.  and  M.  (which  extended  the  benefit  of 
clergy  to  women)  passed^  it  was  punishable  ib 
leo^ale  offenders,  with  deatb||but  m  males  onl^ 
Vith  burning  in  the  hand,  and  a  year's  impri- 
aooment." 


is  indicted  befose  yoo  (as  is  said)  bo  dderminc^ 
before  na  in  our  parliament,  and  not  elsewboro  \ 
do  command  you  and  every  of  you,  that  you, 
or  one  of  you,  do  seud  under  your  seida,  or 
under  the  seal  of  one  of  yoo,  before  us  in  oar 
presenjt  parliaoiont,  immediately  after  the  re- 
ceipt Of  this  our  writ,  all  and'  singular  the  in • 
dictments  aforesaid,  with  all  things  toochin^p 
the  'same,  bv  whatsoever  name  the  aaid  Eli* 
zabeth  is  called  in  the  same,  together  with  this 
writ,  that  we  may  cause,  further  to  be  done' 
thereon  what  of  right  and  according  to  the  law' 
and  custom  of  Eoglaod  we  shall  see  fit  to  be 
done.  Witness  ourseif  at  Westminster  the 
11th  day  of  November,  iathe  16th  year  of  our 


reign. 


V 


OBXE. 


If 


To  the  Justices  of  Oyer  and  Terminer, 
at  Hicks's-hall,  in  St.  John-street,  in  and  for 
the  county  of  Middlesex,  and  to  every  of  them, 
a  writ  of  Certiorari  to  certify  into  the  upper 
house  of  parliament  the  indictment  found 
against  Elizabeth  calling  herself  duchess- 
dowager  of  Kingston,  by  the  name  of  Elizabeth 
wife  of  Augustus  John  Hervev,  for  bi^my, 
returnable  immediately  before  the  king  in  par- 
liament.— By  order  of  the  Lords  spiritual  and 
temporal  in  parliament  assembled.       Yorkb." 

The  execution  of  this  writ  appears  by  the 
schedules  and  indictment  to  thia  writ  annexed. 

*'  The  Answer  of  sir  John  HAwxms,  knt  one 
of  the  justices  within-written. 

*'  MuldieseM*  Be  it  remembered,  that  at  the 
general  session  of  Oyer  and  Terminer  of  our 
lord  the  king,  holden  lor  the  county  of  Mid- 
dlesex, at  HickoVhali,  in  St.  John  -street,  in  the 
said  county,  on  Moodaj^  the  9th  day  of  Janu- 
ary, in  the  15th.  vMf. of  the  reign  of  our  iove- 
reign  k>rd  George  IheSd,  king  of  Great  Britain, 
and  so  forth,  before  sir  John  Hawkins,  kot., 
John  Cox,  David  Wibnot,  John  Brettell,  e8<|0. 
and  others  their  fellows  justices  of  our  said  lord 
the  king,  assigned  by  his  majesty's  letters  pe« 
tent  under  the  great  aeal  of  Great- Britain  di- 
rected to  same  justices  before  named,  and 
others  in  the  said  letters  named,  to  enquire 
more  folly  the  truth  by  the  oath  of  good  and 
lawful  men  of  the  aaid  cpunty  of  Middlesex^ 
and  by  other  ways,  means,  and  methods  km 
which  they  shall  or  may  better  know  (as  weu 
within  liberties  as  without)  by  whom  the  trath 
of  the  matter  may  be  better  known,  of  all  treo<« 
sons,  misprisions  of  treason,  insurrections,  re- 
b^lions,  counterfeitiqgs,  clippings,  waahinge, 
false  coinings,  and  other  faJsities  of  tl>e  money 
of  Great  Britain  and  other  kingdoms  anil  do- 
natnions  whatsoever,  and  of  all  murders,  felo* 
nies,  manskiughters,  killiogB,  burglaries,  rapeo 
of  'women,  unlawful  meetings,  conventicleo» 
unlawful  uttering  of  wonia,  assemblies,  mis- 
prisions, iktnfaderacies,  false  allegations,  tiva- 
passea,  riots,  routs,  retentions,  escapee,  con- 
teinpts,  falsities,  negligences,  concealoienta^ 
maintenances,  oppressiops,  champartiea,  de* 
ceipts,  and  all  other  evil-doings,  offences,  and 
injuries  whataoevy,  and  ako'ibe  ajP^eiaiiaea  eC 


• 
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tbciD,  within  the  ooaoly  tforetaid^as  well  with* 
10  liberties  aa  without)  by  whomtoever  and  m 
whainMDoer soever  done,  eommitted,  or  per- 
Minletl,  and  hy  wboni,  or  to  whom,  wheiii 
Mir,  and  after  what  manner,  and  of  all  other 
Brticles  and  drcumstaoces  coooerDiog  the  pre- 
mises, and  e? ery  of  Uiem,  ot  any  of  them, 
ifl  say    manner    whatsoerer;   and  the  said 
trcssoos  and  other  the  premises  to  hear  and 
determine  according  to  the  laws  and  customs 
ef  England,  by  the  oath  of  John  Tiloey,  James 
Stafford,    Richard    Phillius,    Samuel    Suble, 
Samuel  Bird,  William  Hilliar,  Paul  Barbot, 
William  Weatheriil,  Thomas  Vt^addell,  John 
Williams,  Samuel  Baker,  Thomas  Sheriff,  John 
Letoest^r,   Thomas  Tanton,   John    Goodere^ 
Jobo  Thomas,  and  Robert  Davis,  gentlemen, 
good  and  lawful  men  of  the  connty  aforesaid, 
now  here  sworn  and  charged  to  enquire  for  our 
said  lord  the  king  for  the  body  of  the  same 
, county ;  it  is  presented  in  manner  and  form  as 
appears  by  the  indictment  and  schedules  here- 
unto annexed.  Butlbr." 


li 


Geoi^  the  third,  by  the  grace  of  God,  of 
Great-britain,   Prance,  and  Ireland  king,  de- 
fender of  the  faith,  and  so  forth.    To  our  ius- 
lices  of  Oyer  and  Terminer,  at  Hicks's-ball, 
in  St.  John-street,  in  and  for  our  county  of 
Middlesex,  and  to  every  of  them«  greeting. 
Whereas  by  our  writ  we  have  lately  com- 
manded  you,  and  every  of  you,  for  certain  rea- 
sons, yoo  or  one  of  you  should  send  under  your 
seals,  or  the  seal  of  one  of  you,  belbre  us  at 
VFaam ioster,  immediately  after  the  receipt  of 
that  writ,  all  and  singular  mdictments  of  what- 
ioever    trespasses,    contempts,   and    felonies 
whereof  Elizabeth  the  wife  of  Augustus  John 
llenrey,  esq.  was  indicted'  before  yon  (as  was 
said}  with  all  things  touching  the  same,  by 
whatsoever  name  the  said  Elizabeth'  should^  be 
called  therein,  together  with  the  said  writ  to 

Jou  directed,  that  we  might  further  cause  to 
B  done  therebn  what  of  right  and  according  to 
the  law  and  costom  of  England  we  should  see 
fit  to  be  done :  and  we  do,  for  certain  reasons 
va  thereunto  moving,  cofpmand  you  and  every 
^  yoo,  that  you  or  one  of  yoo  do  wl^jlyjju* 
whatsoever  is  to  be  done  concernmg 
tbatdbr  taaf' matr  aantTat 

tres- 


QUrff^l^ wmt :  and 
jofi  proceed  to  tbe  determinatioD  of  the 
■Macs,  contempts,  and  felonies  aforesaid  with 
ual  expedition  which  tO/you  shall  seem  right 
and  according  to  the  law  and  costom  of  Eng' 
land,  notwithstanding  our  writ  as  before  sent 
Id  j^«ni  directed  fqr  that  purpose.  Witness  Wil- 
liam lord  B^osfield,  at  Westminster, ,  the 
tweoty- third  day  of  Ma  v.  p  the  fifteenth  year 
af  oar  reign. '  ,  " 

«'  Received  13th  June:^y5.  C.  £. .  By  the 
CQiut.--pB>yrohB  of  Court.  Bubbow." 

f 

**  George  the  third,  by  the  grace  of  God,  of 

Smut  Bataio,  France,  and  Ireland  king,  de- 
ader of  the  laith.    To  our  justices  of  Over 
Terminer,  at  Hicks's-hall,  in  St.  John- 
ill  and  for  our  ooiwty  of  MiddiessiXy  and 


to  eyery  of  them;  greeting.  We  beingivHImg^ 
for  certain  reasons,  that  alt  and  sibguhir  indict- 
ments of  whatsoever  trespasses,  contempts, 
and  felonies  Whereof  Elizabeth  the  wife  of 
Atigusios  John  Hervey,  esq.  is  indicted  before 
you  fas  is  said)  be  determined  heferens^  and 
hot  elsewhere^  do'Obmmand  ydn  and  evefyoT 
ydu,  thil  you  or  one  of  you  do  send  under 
your  scmJs,  or  tbe  seal  of  one  of  yoo,  before  u« 
at  WeatuNnater,  immediately  after  tbe  receipt 
of  this  our  writ,  all  and  singular  the  said  in* 
dictmenta,  with  all  things  touchlo||^  the  same, 
by  whatsoever  name  tbe  said  Elizabeth  may- 
be called  in  tbe  same,  together  vrith  this  our 
writ,  that  we  may  further  cause  to  be  dona 
thereon  what  of  right  and  according  to  the  hivr 
and  custom  of  England  we  shall  see  fit'tobw 
done.  Witness  William  lord  Mansfield,  af 
Westminster,  the  eighteenth  day  of  May,  in  tbtf 
fiftftenth  yeir  of  our  reigii. 
**  By  the  Court.  Burrow.'* 

"  At  ,the  instance  of  the  withlOniuuiied  d«i 
fendant,  by  rule  of  Court." 

Tbe  execution  of  this  writ  appears  by  thct 
'schedules  and  indictment  to  this,  writ  annexed.. 

'*  The  Answer  of  sir  John  Hawkins,  knight, 
one  of  the  justices  within- written. 

'*  Middlenex'.  Be  it  remembered,  that  at  the 
general  seaaioo  of  Oyer  and  Terminer  of  our 
lord  the  kitig,  hotden  tor  the  county  of  Middlo*^ 
sex,  at  Hicks's-hall  in  St.  John-street,  in  tbesaidF 
county,' on  Monday  the  9th  day  of  January,  ik 
the  fiiteenth  year  of  the  rdgn  of  our  sovereign 
lord  Geoi^  the  thirds  king  of  Great  Britam« 
and  so  forth,  before  sir  John  Hawkins,  knight^ 
sir  James  Esdatie,  knight,  David  Wilntot,  Johnf 
MacMU)  esqrs.  and  otMffa  thehr  fdlowa  justice* 
of  oar  said  lord  the  king,  assigned  by  his  raa-^ 
jesty's  letters  patent  under  the  great  seal  of 
Great  Britain  directed  to  the  same  justices  bes 
fere- named,  and  others  in  the  said  letter* 
named,  to  enquire  more  folly  the  troth,  by  the» 
oath  oigaod  and  lawful  men  of  the  county  o0 
Middlesex  aforesaid,  and  by  other  wave,  meios,i 
and  methods,  by  which  they  shall  or  ma^ 
better  know  (as  well  within  liberties  as  withonty 
by  wham  the  truth  of  the  matter  may  be  better 
known,  of  all  treasons,  misprisions  of  trei^o^ 
insonrectioos,  rebellions,  ooQoterfeitings,  clip* 
pings,  washings,  false  coinings,  and  other  talai- 
ties  of  the  njone^  of  Great  Britaii^  and  other 
kingdoms  and  dommions  whataoever,  and  of  all^ 
nuirders,  felonies,  manalaugbters,  killings, 
burglaries,  rapes  of  women,  uiUawfnl  meetiugsv 
conventicles,  unlawful  tittering  of  words,  aa^ 
semblies,  misprisions,  confederacies,  false  alle*^ 
gationa,  Ireapasses,  riots,  routs,  retentions,  eS'^ 
capes,  contempts,  falsities^  neghf^euces,  con-^ 
ceaiments,  maintenances,  oppressions,  cham« 
parties,  deceipts,  and  all  other  evil-doings,  otV 
ienees,  and  injuries  whatsoever,  and  also.  th» 
accessaries  of  them,  within  the  county  afore* 
aaid  (as  well  within  liberties  as  without]  by» 
whoDOsoever  aad  in  what  manner  soeser  donop 
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committed,  or  perpetrated,  ftnd  by  whom,  or  to 
vhom,  when,  liow,  and  after  what  manner, 
and  of  all  other  articles  aadHnrcumatances  god- 
eerninff  the  premues,  and  every  of  tliem,  or 
any  of  them,  in  any  manner  whatsoever  5  and 
the  said  treasons,  ao^  oth^r  the  premises  to 
hear  and  determine  according  to  the  laws  and 
customa  of  Eoglaad,  hy  the  oath  of  John  Til* 
uey,  James  Stafford^  Richard  Phillips,  Samuel 
Stable,^  Samuel  Bird,  William  Hilliar,  Paul 
Barbot,  William  Weaiherill,  Thomas  Waddell. 
Joho  WUliams,  Samuel  Baker,  Thomas  Sheriff, 
John  Leioester,ThomasTaotoa,  John  Goodere, 
John  Thomas,  aod  Robert  Davk,  geoaemeo, 
good  and  lawful  men  oS  the  county  aforesaid, 
DOW  here  sworn  and.  charged  to  euquire  tor  our 
*said  lord  the  king  for  the  body  of  the  same 
eounty :  it  is  preaeoled  la  manner  and  form  as 
appears  by  a  certaia  biH  of  indictmeot  to  this 
schedule  annexed.  Butler." 

'  •*  George  the  third,  by  the  grace  of  God,  of 
Oreat  Britain,  France,  and  Ireland  king,  de- 
fender of  the  faith,  an<l«o  forth.  To  the  abe- 
riff  of  our  county  of  Middlesex,  greeting :  we 
command  you,  that  you  omit  not,  by  reason  of 
any  liberty  in  your  bailiwick,  but  that  you  take 
Elizabeth  the  wife  of  Augustus  John  Hervey, 
late  of  the  parish  of  St.  George,  Hanover- 

2uare,  in  the  county  of  Middlesex,  esquire,  if 
e  shall  be  fortnd  in  your  bailiwick,  aod  her 
safely  keep,  so  that  you  may  have  her  body 
before  our  justices  assigned  by  our  letters  pa* 
tent  under  our  great  seal  of  Great  Britain,  to 
dinquire  more  fully  the  truth,  by  the  oath  of 
good  and  lawful  men  of  our  county  of  Middle- 
sex aforesaid,  and  by  other  ways,  meausi  and 
methods  by  wbioh  thay  sliall  or  may  better 
know  (as  well  within  liberties  as  without)  by 
whom  the  truth  of  the  matter  may  be. better 
known,  of  all  treasons,  misprisions  of  treason, 
insurrections,  reheUiona,  coimterfeitiogs,  clip* 

Sings,  washings,  false  eoiifiogs,  and  other 
Usities  of  the  moqey  of  Gr^- Britain  snd 
other  kingdoms  and  dominions  whatsoever,  and 
of  all  marders,  felonies,  manslaughters,  kill- 
ings, burglaries^  rapes  of  women,  unlawful 
meetings,  coOVentiotes,  unlawful  uttering  of 
«MM:ds,  a8S4!mblies,  misprisions,  confederacies, 
ialse  allegations,  trespasses,  riots,  rcMits,  re- 
tentions, escapes,  oootempu,  falsities,  iief  li- 
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answer  us  ooncerning  certain  felonies  whereof 
she  is  indicted  before  jow  said  justices  ;  and 
have  you  then  ihere  this  writ.  Witnesa  sir 
John  Hawkins,  knight,  ai  HickaVhall,  the 
Qth  day'  of  January,  in  the  fttteenth  year  of 
our  reign.''  Binrtsa." 

*<  The  withiA  named  EKztbetli  the  wife  of 
Augustas  John  Hervey  is  not  Ibund  In  my 
baHiwick.— The  Answer  of  " 

««  WiLLiikM  Ploher,  esq.  1 

y 


and 


^  JoBN  Hart,  esq.         .  3 


Sheriff.' 


•**  George  the  third,  by  the  grace  of  Gadf 
of  Great-Britain,  France,  and  Ireland  king, 
defender  of  the"  faith,  and  so  fortli.  To  the 
sheriff  of  our  county  of  Middlesex,  greeting :  w^ 
commalnd  you,  as  before  We  have  commanded 

K 00,  that  you  omit  not,  by  reason  of  any  li- 
erty  m  your  bailiwick,  but  that  you  take 
Elizabeth  the  wife  of  Augustus  Johu  tiervey, 
late  of  the  parish  of  St.  George  Hanoversquare  * 
in  the  county  of  Middlesex,  esquire,  if  she  sbau 
be  found  in  your  bailiwick,  and  her  safely 
keep,  so  that  you  have  her  body  before  oui^ 
justices  aadgned  by  our  letters  patent  unde^ 
our  great  seal  of  Great- Britain,  tQ  edqnire 
more  fully  the  troth,  by  the  oath  of  good  and 
lawful  men  of  our  county  of  Middlesex  afbre- 
said,  and  by  other  ways,  means,  and  methods 
by  which  they  shall  or  may  better  kooiv  (as 
well  within  liberties  as  without)  by  whom  th^ 
truth  of  the  matter  may  be  better  known,  of  all 
treasons,  misprisions  of  treason  insurrections, 
rebellious,  coanterfeiting^s,  clippingii,  washings^ 
.false  coinings,  and  other  fsli$ities  of  the  money 
of  Great- Britain,  ahd  other  kingdoms  and  do-' 
minions  whatsoever,  aod  of  all  murders,  felo- 
nies, manslaughters,  killings,  burglaries,  nupeS 
of  women,  unlawful  meetings,  cotiventicfes, 
unlawful  uttering  of  words,  assemblies,  mispri- 
sions, confederacies,  false  allegations,  trespasses,' 
riots,  routs,  retentions,  escapes,  contempts, 
Iklsities,  negligences,  concealments,  mainte- 
nances, oppressions,  chain  parties,  deceits,  and 
all  other  evil-doings,  offences,  and  injuriea 
whatsoever,  and  also  the  accessaries  of  them, 
within  the  county  efbresaid  (as  well  within  li- 
berties as  without)  bv  whomsoever'  aod  tu. 
what  manner  soever  done,  comnfitted  or  per- 

Ketrated,  and  by  whom,  or  to  whom.  When, 
ow,    and   afler   what   manner,  and    of   all 
slons,  champarties,  deceipts,  and  ail  oliwr  eviir  1  ^^^^  articles  and  circumstances  concerning' 

doings,  offepces,  and  injuries  whatsoever,  and     -^  ^ -^ -»- —    -*■ 

also    the  accessaries   of  them,   within    the 
county  aforesaid  (as  well  within  liberties  as 


without)  by  whomsoever  and  in  what  man- 
ner soever  done,  committed*  or  perpetrated, 
and  by  whom,  or  to  whom,  when,  now,  and 
after  what  manner,  and  of  all  other  articles 
and  .ciroomstaooes  ooncerning  the  premises, 
and  every  of  thess  or  any  of  them,  in  any 
manner  wludsoever;  and  the  said  iraasons 
and  other  the  pesmisas  to  hear  and  detennioe, 
aooording  to  the  lawa  and  customs  of  Englafhil, 
H  the  next  general  session  of  0]|^er  and  Ter- 
siittsv  to  be  holdca  for  our  said  county  ta 


the  premises  and  every  of  them,  or  any  of 
them,  in  any  manner  whatsoever;  and  the 
said  treasons  and  other  the  precbises  to  h^r 
and  determine  according  to  tli^  laws  and  cos- 
toms  «jf  England,  at  the  next  genera!  session  of 
oyer  and  terminer  to  be  holdep  for  our  said 
county,  to  answer  us  concerning  certain  felo-^ 
nies  whereof  she  ia  Indttted  before  our?Hn4  Jas- 
tices;  and  have  you  then  there  ttiis  writ. 
Witness  sir  John  Hawkins,  knight,  at  Hicks's-^ 
halt,  the  14th  day  of  February  in  the  I5tli 
year  of  our  reign.  BcrtER,** 

«  Tke  wilhui  MOicd  Elinbcth  the  wif»  oC 


>\ 


^     • 


189]  1^     Jot  Bigamy. 

ktpMB  J^hn  Henrcy ,  es^re,  is  not  foandf  in 
Bjf  buffiirk^.— The  Answer  of 

'*  Wm.  Plomsr,  esq. } 

and  ( Sheriff." 

^/^  J   «  John  Hart,  esq.  J 

**MiddlmM.   The  jnrors  for  oor  sorereign 

M  the  now  king,  upon  iheir  oath  present, 

that  Elizabeth    the  wift^  of  Anipistus  John 

Hcrfcy,  late  ef  the  parish  of  St.  George,  Han- 

•fer«|aaie,  in  the  county  of  Middlesex,  esquire, 

M  the  8th  day  of  March,  in  the  9th  year  of  the 

ifiga  ef  our  sovereign  lord  George  the  third, 

BOirkingef  Great-Britain,  and  so  forth,  being 

Ibeo  married,  and  then  the  wife  of  the  said 

Augostos  John  Hervey,  with  force  and  arms, 

St  the  said  parish  of  St.  George,  HanoVer- 

Sfttaie,  in  the  said  countv  of  Middlesex,  felo« 

sionsly  did  marry  and  take  lo  hoshand  Evelyn 

Benepont  duke  of  Kingstsn  (the  said  Au* 

gostus  John  fierrejT,  -her  former  husband, 

CeiBg  then  alive)  against  the  form  of  the  sta- 

tnts  in  each  cane  made  and  provided,  and 

against  the  peace  of  our  said  lord  the  king,  his 

Cfown  and  dignity :  und  the  said  jurors  for  our 

mi  sovereign  lord  the  now  king,  upon  their 

salii  aforesaid,  liirther  present,  that  the  said 

Elisabeth,  heretofore  (to  wit)  oo  the  4th  day  of 

AaginC,  in  the  18th  yeariof  the  reign  of  our 

Isle  sovereign   lord  George  the  second,  late 

boj^  of  Great- Britain,  and  so  forth,  at  tlie 

fansli  ori«inston,  in  the  county  of  Southarop- 

isa,   by  the  name  of  Elizabeth  Cbudleigh,  did 

■lanry  the  said  Augnstus  John  Herveys  and 

bim  the  said  Auffustus  Joho  Uervey  then  and 

there  had   for  her  husband  ;   and  that  the 

said  Elizabeth  being  married,  and  the  Wife  of 

die  snid  Augustas  John  Hervey,  afterwards  (to 

wit)  oo  the  8ih  day  of  March,  in  the  9th  year 

of  the  reign  of  our  said  sovereign  lord .  George 

the  third,  now  king  of  Great  Britain,  and  so 

lortb,  with  force  and  arms,  at  the  said  parish  of 

8l  Geor^ge,  Haoovei^square,  in  the  said  county 

of  Middlesex,  feloniously  did  marry  and.  take 

la  busiiaBd  the  said  Evelyn  Pierrepont  duke  of 

KioKSlon  (the  said  Augustus*  John  Hervey, 

her  former  husband,  being  then  alive)  against 

the  fbtm  of  the  statute  in  such  case  made  Snd 

penrided^  and  against  the  ^leace  of  our  said 

aovereigB  lord  the  now  kmg,  his  crown  and 

figoity.  O.  T.» 

**  Troe  Bill.  Angasttne  Greenland,  Ann 
Cradevk,  Christopher  Dixon,  Thomas  Dodd, 
Samuel  Harper,  John'  Fozard. — Sworn  in 
Court," 

L.  fl.  S.  Is  it  your  lordships'  pleasure,  that 
the  Judges  have  k&ve  to  be  covered  P 

Xordf.  Ay,  ay. 

CL^  the  Cr.  Serjeant  at  Arms,  make  pro- 
clanfeatioB  for  the  goatleosan*  usher  of  the  Black 
Red  to  bring  his  prisoner  to  the  bar. 

Sety.  at  Arm*,  Oyez,  oyez,  oyez !  Eliza* 
beth  daches»-dovs^er  of  Kingston,  come 
forth  and  sztc  you  and  yoov  bail,  or  else  yon 
Ibrfeit  your  reeoguizance. 

£After  her  surrender  she  was,  during  the 
Foil.  XX. 


'  A.  D.  m&       .    t*^o 

Trial,  eaUed  to  the  bar  by  the  ftHowmg  pro-     . 
elamation. 

Gentleman-dsher  of  the  Black  Rod,  bring 
your  prisoner  Elizabeth  duchess-dowager  of 
Kingston  to  the  bar,  pursnant  to  the  order  ef 
the  House  of  Lords.] 

f 

Then  Elizabeth  duchess-dowager  of  King- 
ston was  brought  to  the  bar  by  the  deputy- 
gentlcman-usher  of  the  Black  Rod.  The  pri- 
soner, when  she  spproached  the  bar,  madn 
three  reverences,  and  then  fell  upon  her  kneel 
at  the  bar. 
'  X.  H.  S,  Madam,  yon  may  rise. 

The  prisoner  then  rose  up,  and  curtsied  to 
his  grace  the  Lord  High  Steward,  and  to  thei 
HoQse  of  Peers :  in  return  to  which  compli- 
ment his  grace,  and  the  lordii,  bowed. 

Then,  proclamation  having  been  made  agaia 
for  silence,  the  Lord  High  Steward  spake  to 
the  prisoner  as  follows. 

L.R.S.  Madam ; ,  jfou  stand  indicted  for 
having  married  a  second  husband,  your  first 
husband  being  living. 

A  crime  so  destructive  of  the  peace  and  hsp-* 
piness  of  private  families,  and  so  injurious  iii 
its  consequences  to  the  welfare  aud  good  order 
of  societjf,  that  by  th^  stetute-law  of  thii 
kingdom  it  was  for  many  years  (in  your  sex) 
punishable  with  death :  the  lenity,  however,  of 
later  times  has  substituted  a  milder  punishment 
in  its  stead. 

This  consideration  roust  neeessaril jr  tend  to 
lessen  the  perturbation  of  your  spirits  upon 
this  awful  occasion. 

But  that.  Madam,  which,  next  to  the  inward 
feelings  of  yonr  own  conscience,  will  afford 
you  most  comibrt  is>  refiecting  upon  the  ho- 
nour, the  wisdom,  and  the  (iandoor  of  this 
high  court  of  criminal  j  urisdioiion . 

It  is,  Msdam,  by  your  particular  desire  that 
yon  now  stand  at  that  nar:   yon  were  not    ^ 
brought  there  by  any  prosecutor. 

In  your  petition  to  the  Lordw,  praying  fbr  a 
speedy  trial,  you  assuiped  the  title  of  duchess- 
dowsger  of  Kingston,  and  it  was  by  that  title 
that  the  court  of  King's- bench  admitted  you 
to  hail  *  in  your  petition  you  likewise  averred, 
that  Augustas  John  Henrey,  whose  wife  the 
indictment  charges  you  with  being,  is  at  this  ^ 
time  eari  Of  Bristol :  upon  examining  the  re^ 
cords,  the  Lords  were  satisfied  of  the  truth  of 
that  averment,  and  have  accordingly  allowed 
you  the  privilege  you  petitioned  for,  of  beings 
tried  by  your  peers  in  full  pariiament;  and 
from  them  you  will  be  sure  to  meet  with  no- 
thing but  justice  tempered  with  humanity. 

Before  I  conclude,  I  am  commanded  by 
the  Bouse  to  accjunf nt  you,  Madam,  and  all 
other  persons  having  occasion  to  speak  to  the 
Court  daring  the  trial,  that  they  are  to  address 
themselves  to  the  lords  in  general,  and  not  to 
any  lord  in  particular. 

DutJiess  of  Kingston.    My  lords,  I,  the  un^^    . 
fortunate  widow  of  youi>]ate  brother,  the  most 
noble  Evelyn  Pierrepont  duke  of  Kingstoni 

^B 
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am  brought  1o  the  bar  of  this  right  bonoartble 
House  without  a  shadow  of  fear,  but  iofinitely 
awed  by  the  refpect  that  ia  dae  to  you,  my 
iBost  hooourable  judges.- 

My  lords,  after  having*  at  the  hazard  of  ray 
life,  returned  from  Rome  in  a  dangerooa  sick- 
ness to  submit  myself  to  the  laws  of  my  coun- 
try* (  plead  some  little  merit  in  my  willing 
4>Mdience ;  and  I  intreat  your  lordships*  induh 
gence,  if  I  should  be  de6cient  in  any  ceremo- 
jiial  part  of  my  conduct  towiirds  you,  nfiy  most 
honoured  and  resneetable  judges ;  for  the  in- 
firmities of  my  body  and  the  oppression  of 
spirits  under  which  1  labour,  leave  your  on- 
happy  prisoner  sometimes  without  recollection  ^ 
but  it  roust  be  only  with  the  loss  of  life,  that  I 
can  be  deprived  or  the  knowledge  of  the  respeet 
that  is  due  to  this  high  and  awtiil  tribunal. 

L.  U.  S.  Madam^  your  ladyship  will  do  well 
to  give  attention,  while  you  are  arraignied  on 
your  indictment. 

.  Then  proclamation  was  made  for  silence. 
After  which,  Elizabeth  duchess  dowager  of 
.Kingston  was  arraigned,  in  tjie  form  of  the 
aatd  indictment  against  her,  by  the  clerk  of  the 
^rown  iu  the  KlngVbencb. 

CL  cf  the  Cr,  Elisabeth  duches8*dowager'of 
Kingston,  you  afand  indicted  by  the  name  of 
Elizabeth  wife  of  Augustus  John  Hervey,  late 
of  the  parish  of  St.  George,  Hanover- square, 
esq.  (now  become  a  peer  of  this  realm)  for  that 
you,  on  the  8th  ^^i  of  March,  in  the  ninth 
y^r  of  the  reign  of  nit  present  majesty  our  so- 
TereigB  lord  nng  George  the  third,  being  then 
married,  and  then  the  wife  of  the  said  Aii- 
guatos  John  Hervey,  with  force  and  arms,  at 
Sie  said  parish  of  St.  George,  Hanover-square, 
in  the  said  county  of  Middlesex,  feloniously 
did  marry  and  take  to  husband  Evelyn  Pierre- 
pont  duke  of  Kingston,  the  said  AuguhuS  John 
Hervey,  your  former  husband,  being  then 
alive ;«  against  the  form  of  the  statute  in  such 
esse  made  and  provideil,  and  against  the  peace 
^fvOlir  said  lora  the  king,  his  crown  and  dig- 
iiity.<.^The  indictment  further  charges,*  that 
you  the  said  Elizabeth,  heretofore  (to  wit)  oo 
the  4th  day  of  August,  in  the  18th  year  of  our 
late  sovereign  loA  George  the  second,  late 
king  of  Great- Britain,  and  so  forth,  at  the 
parish  of  Lainston,  in  the  county  of  South- 
mmpton,  by  the  name  of  Elizabeth  Chudleigb, 

*  "  The  indictment  must  state  the  two  mar- 
riages, and  aver  that  the  former  consort  was 
alive  at  the  time  of  the  second  marriage.  In 
the  duchess  of  Kingston's  case  the  first  count 
stated  generally  that  the  defendant  on  such  a 
day,  M,  being  then  married  and  then  the  wife 
of  A.  J.  H.  with  force  and  arms  at.  Sec.  did 
feloniously  marry  E.  P.  &c.  the  said  A.  J.  H. 
being  then' alive,  Ab.  The  second  count  stated 
the  time  »nd  place  of  the  first  as  welt  as  the 
aeoond  marriage.  liVheo  the  trial  is  in  the 
county  where  m^  psrty  was  apprehended,  there 
is  an  additional  averment  of  that  fact/'  East's 
l^leas  of  the  Crovn,  c.  13,  s.  8. 


did  oiarry  the  said  Augustus  J6bii  Hervey 
and  him  the  ssid  Augustus  John  Hervey  then    - 
and  there  had  for  your  husband ;  and  that  yon 
the  said  Elizabeth,  being  married,  and  tbe 
wife  of  the  said  Augustus  J6hn  Hervey,  afUr- 
wards  (to  wit)  on  the  8th  day  of  Mancb,  is  tbe 
ninth  year  of  the  reign  of  our  sakl  sovevejga 
tord  George  the  third,  now  king  of  Great- Bn^ 
tain,  and  so  forth,  i|vith  force  and  arms,  at  tbe 
said  parish  of  St.  George,  Hanover-sonare,  fe- 
kmiously  did  marry  and  take  to  homiid  the 
said  Evelyn  Pierrepont  duke  of  Kingston,  the 
said    Augustus   Jonn  Hervey,   your  former 
husband,   being  then  alive.— How  ,say  yen? 
are  you  goilty  of  the  felony  whereof  yon  stand 
indicted,  or  Not  Guilty  ? 

Duchest  of  Kingston.  I  Elizabeth  Pkrre* 
pont,  duchess  dowager  of  Kingston,  indicted  by 
the  name  of  Elizabeth  the  wife  of  Augostus 
John  Hervey,  esq.  say  that  I  am  not  GuHty. 

CL  of  the  Cr,  Culprit— How  will  you  be 
tried  ? 

Ducheu  4if  Kingston.  By  God  and  my 
peers. 

CL  of  the  Cr.  God  send  yosr  grace  a  good 
deliverance. 

CL  ^  the  Cr,  Serjeant  at  arms,  make  pro- 
clamation. 

Setj*  at  Amu.  Oyez,  Ojrez,  Oyec!  All 
manner  of  persons  that  will  give  evidence,  oa 
behalf  of  our  sorereigo  lord  tu»  king,  against 
Elizabeth  duchess-dowager  of  Kingston,  tbe 
prisoner  at  the  bar,  let  them  come  forth*  and 
they  shall  be  heard ;  lor  now  she  stands  at  tbe 
bar  upon  her  deliverance. 

L.  H.  S.  My  lords,  tbe  distance  of  this  place 
from  the  bar  is  so  great,  that  I  amat'dtsire  your 
lordships'  leave  to  go  down  lo  tbe  table  fbr  the 
convenience  of  hearing. 

Lords.  Ay,  ay. 

Then  his  grace  removed  to  the  table. 

Duchess  cf  Kiffgston.  M.y  lords,  the  sup- 
posed marriage  in  the  indictment  with  Mr. 
berrey,  which  is  the  groniMl  of  the  ebnge 
against  me,  was  insisted  upon  by  bim  in  a  suit 
instituted  by  me  in  the  cooaiatory  coort  of  the 
right  reverend  lord  bishop  of  Liondon  ;  by  the 
si^teoce  of  which  court,  still  in  force,  it  was 
pronounced,  decreed,  and  decsUred,  that  I  was 
free  from  all  matrimonial  conirncta  or  espousals 
with  the  said  Mr.  Hervey :  and,,  my  lordSi  i 
am  advised  that  this  sentence,  which  I  now 
desire  leave  to  ofier  to  your  lordsbipa  (remain- 
ing unreversed  and  unimpeacbed)  is  conclusive, 
and  that  no  other  evidence  ought  to  be  received 
or  stated  to  your  lordships  reopecting  suob  pre- 
tended marriage. 

L.  H,  S.  Do  the  counsel  for  tbe  proseoufor 
olject  to  the  reading  of  the  sen tence  r    " 

Att,  Gen.  (Thurlow,  afterwsurda  lord  chan- 
cellor.) My  lords,  observing  that  tbe  prisoner 
was  about  to  make  some  application  to  yoor 
lordships,  I  .was  not  solidtgns  to  riao  in  the 
order  and  place  wherein  I  on^t  to  bavo  ad- 
dressed myself  to  the  House ;  becauao  1  would 
not  interrupt,  or  preventi  anjr  .tbli^  wbich  tbo 
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migMibiok  material  for  ber  to  lay  before  your 
'  li»r(i8bi|ii. 

I  attended  roucfa  to  the  form  of  the  appliea- 
tiOD.  If  I  comprehend  the  aim  of  it,  she 
metos  to  object  to  yoar  lonlships  hearing  any 
eftdence,  either  given  or  stated,  in  support  of 
tbe  preieot  indictmeiitf  the  ground  of  her  ob- 
jectnH)  being  a  sentence,  said  to  ha^e  passed  in 
Ike  ecclesiastical  court,  against  the  first  mar- 
liage  supposed  in  tbe  indictment  Upon  this, 
jfour  lordships  ha?e  demanded;  whether  I  ob- 
ject tolbe  reading  of  the  sentenee  ? 

If  the  proceeding  referred  to  had  been  ten- 
dered to  yoar  lordships  in  the  only  place  which 
ttii  be  thonght  the  proper  ot  regular  one,  for 
reoeiviog  tlie  defendant's  evidence,  to  be  sore, 
atoy  questions  would  naturally  have  ariseo 
ii|RMi  it.    First,  whether  that  proceeding,  ex- 
piyned  as  it  wiU  be,  has  tbe  three  of  a  sen- 
lEDoe,  or  amounts  to  more  than  a  circumstance 
and  proof    of    tbe  fraud    complained   off 
Secondly,  whether  a  serious  sentence  of  that 
sort,   pronounced  betweea  party  and  party, 
sogbt  to  be  admitted  in  a  criminal  prosecution, 
and  against  tbe  king,  who  was  no  party  to  it, ' 
Bor  GOoM  have  b^ne  so  by  any  means  f 
lUrdly,  whether  it  creates  au  estoppel,  or 
condurive    evidence    against     the   crown  ^ 
Foortbty,  whether  it  does  so  in  this  peculiar 
qpedes  of  prosecution  ? 

Bat  \a  the  way  this  thing  is  urged,  it  seems 
perfectly  hnpossible,  or  at  least  altogether  pte- 
amfarey  to  diseiiss  the  force  and  effect  of  it,  at 
evideoGe.  That  supposes  a  case  already  uade 
fer  the  prosecutor,  which  reqnii^s  the  aid  of 
evidence^  on  the  part  of  the  prisoner,  to  dis- 
prove or  explain  it.  But,  if  I  catch  the  idea 
perfectly,  the  present  insisting  is,  that  the  sen- 
tence DOW  offered  to  the  consideration  of  your 
lordships  carries  some  legal  force — what,  I  do 
not  pretend  to  define  or  explain  ;  for  I  protest 
I  have  DO  guess  what  is  meant ;  but— some 
legal  force  with  it,  which  enables  the  prisoner 
to  demand,  in  this  stage  of  the  business,  that  the 
trial  aball  not  proceed,  nor  any  evidence  be 
heard  to  tthintain  the  indictment,  but  that  the 
wMe  matter  shall  be  wound  up,  and  conclude 
whh  sense  resolution  of  yourlurd«hips, — not  to 
aoqoit  (Ibr  in  order  to  that  you  must  try)  but  to 
dtaiDiss'the  prisoner  without  irial,  after  putting 
herself  npoo  her  peers  for  trial.  ^ 

I  fasre,  notwitnstanding,  shortly  intimated 
the  natttre  of  the  objections  which  may  be 
wade  to  it,  as  an  article  of  evidence  for  the 
prisoner ;  partly  to  point  out,  how  untenable 
the  proposition  is  of  stopping  tbe  trial,  by  in- 
terposing a  tiling  whose  reality,  competence, 
aad'cffect  will  1^  so  miteh  disputed  in  matter 
•f  ftct  and  of>  law  ;  bat  chiefly,  to  lay  in  my 
daiiD,  tfiat  this  paper  (tf  your  lordships  should 
think  it  worth  hearing)'may  be  r^ad  at  this 
time,  and  for  the  purpose  of  the  motion  now 
made  bj  the  prisoner  only,,  without  prejudice 
ta  any  obiectioD  which  1  may  think  fit  to  make 
to  it,  if  it  shooM  be  offered  as  evidence  in  the 
oftbetfiaA. 
If  it  btjntd  under  the  rtsenre-I  bare  men- 


tioned, not  as  a  part  of  the  trial,  but  to  make 
this  application  of  the  prisoner  to  your  lord- 
ships, previously  to  her  trial,  intelligible ;  and 
for  the  sake  of  raising  the  argument  upon  it,  in' 
case  your  lordships  should  suffer  such  a  point 
to  be  argued  at  alt;  in  these  views,  1  wilt  not 
object  to  the  reading  of  it.  ' 

But  if  it  be  offered  as  a  pi^ce  of  evidence  for 
the  prisoner,  so  that  I  must  admit  or  object  to  it 
now,  I  shall  certainly  insist  upon  going  on  with 
the  prosecution,  and  drive  this  article  of  evi« 
dence  into  itaown  plaiw,  the  prisoner's  defeifce. 
There  it  will  be  better  seen,  liow  far  it  is  avail- 
able, or  even  competent. 

Unless  I  could  learn  the  purpose  of  offering 
it  from  those  who  advised  it,  I  do  not  know  ■ 
how  to  make  a  more  particular  answer  to  your 
lordships'  question. 

J)uche$$  of  Kingston.    Will  your  lordships 
please  to  permit  my  counsel  to  tie  heard  to  this 
point  P 
,  Lords,  Ay^ay. 

X.  H'  S,  Mr.  Walffie^  you  may  proceed 
for  the  prisoner. 

Mr.  Wallace,  My  lords,  1  have  the  honour 
to  be  assigned  one  of  the  counsel  to  advise  and 
assist  thenoble  prisoner  at  tbe  bar  in  all  matters 
of  law  that  may  arise  in  the  course  of  the  trial. 

I  shall  submit  with  great  deference  to  your 
Ibrdships,  that  the  present  stage  of  the  bosi* 
ness  if  the  proper  season  to  introduce  the  sen- 
tence which  has  been  mentioned  to  the  Court. 

.  My  lords,  the  sentence  is  conceived  to  be 
conclusive  upon  the  fact  of  that  marriage  which 
is  the  ground  of  this  indictment.  The  indict- 
ment supposes  that  the  prisoner  at  tbe  bar  was 
married  to  Augustus  John  Hervey  :  the  sen- 
tence now  offered  to  your  lordships  is  not  only 
of  a  competent  jurisdiction  to  decide  that  ques- 
tion, but  the  ont^  constitutional  jurisdiction. 

My  lords,  whilst  this  sentence  remains  nn- 
impe'acfaed,  I  conceive  that  it  is  conclusive 
against  all  evidence  to  be  produced  of  the  fact 
of  the  marriage.  It  is  in  that  light  the.  pri- 
soner is  advised  to  offer  it  to  your  lordships, 
that  a  court  of  competent  jurisdiction  having 
decided  (he  point,  it  will  be  in  vsin  to  call  parole 
witnesses  to  tbe  fact ;  and  it  wMI  only  take  up 
your  lordships'  tinoe,  and  it  will  be  of  no  real 
use,  to  state  the  evidence  of  witnesses,  which 
witnesses  4:annot.  appear  to  give  that  evidence 
before  the  Court. 

My  lords,  the  office  of  a  counsel  in  opening 
the  case  to  any  Court  is,  as  I  conceive,  to  state 
with  clearness  the  evidence  that  ia  to  be  ad- 
duced, that  tbe  Court  may  better  understand 
and  apply  it :  therefore,  unless  the  evidence  la 
coTbpetent,  your  lordships  will  not  hear  any 
state  of  it.  This  too  perhaps  may  be  the  time^ 
though  1  shall  forbear  at  present  to  enter  into 
it,  to  discuss  whether  the  sentence  be  admissi- 
ble ;  or,  if  admissible,  wheihor  conclusive :  but 
we  are  now,  my  lords,  upon  the  order  of  pro* 
docing  this  sentence ;  and  if  it  has  the  effect 
which  i  ifaail  humbly  a ubioit  ia  a  proper  season 


»75] 


16  GEOKGE  IIL 


Trial  of  the  Ducheu  ofKingitan,  \^^ 


to  your  lordsbi|M  that  it  has,  of.beiog  abiolotely 
conclusive,  tbeo  the  levidence,  which  n  now 
ready  to  be  stated  by  the  counsel  for  the  probe- 
cutioD,  ou^bt  not  to  be  produced,  and  of  course 
ou^t  not  to  be  stated.  This  is  the  light  in 
Vfhich  the  cause  appears  to  me  at  this  moment ; 
and  I  trust  your  lordships  will  concur  in  opi- 
nion, that  if  the  sentence  baslhe  conclusive 
effect  which  we  are  ready  to  submit  to  your 
lordships  it  has,  it  repels  all  testimony,  and 
ipakes  it  improper  therefore  to  state  any.  If 
a  pcecedent  should  be  thought  necessary  for 
what  is  prayed  by  the  noble  prisoner  at  the  bar, 
I  heyr  leave  to  refer  your  lordships  to  a  case  de- 
termined at  the  bar  of  the  court  of  King's- 
bench  in  the  reign  of  king  William :  it  is  re- 
ported in  Mr.  Seijeant  Cailhew's  Reports,  225, 
iipon  a  trial  of  an  ejectment.  The  question  was, 
if  sir  Robert  Carr  was  actually  married  to  Isa^ 
bella  Jones,  by  whom  he  bad  issue,  and  under 
whom  tb«  plaintiff  in  that  cause  claimed  the 
estate.  The  defendant,  by  way  of  anticipation 
of  the  evidence  which  the  plaintiff  was' about  to 
give,  moved  the  Court,  that  the  plaintiff  ought 
not  to  be  allowed  to  prove  a  marriage  between 
them,  because  there  was  a  sentence  in  the  Ar- 
ches upon  a  suit  of  jactitation  brought  against 
her ;  by  which  it  was  dcfcreed^  that  there  was 
no  marriage  between  them,  but  that  they  were 
iVee  from  all  matrimonial  contracts  add  espou- 
sals. The  sentence  was  then  offered  in  evi- 
dence bv  the  defendant's  counsel  at  the  bar,  to 
conclutfe  the  plaintiff  from  any  proof  of  the 
marriage,  unless  he  could  shew  that  the  same 
"Was  repealed :  and  upou  a  debate,  the  Court 
irere  all  of  opinion,  thai  this  sentence,  whilst 
unrepealed,  was  conclusive  against  all  matters 
prec^ent ;  and  that  tbe  temporal  courts  must 
give  credit  to  it,  until  it  is  reversed,  it  being  a 
natter  of  poere  spiritual  cognizance :  and  upon 
Ibis  the  plaintiff  was  nonsuited.  Your  lord- 
ships may  perceive  that,  this  case  is  applicable 
to  another  part  of  the. business  before  your  lord- 
ships; but  1  cite  it|iow  merely  to  shew  tbe 
aenteoce  was  offered,  and  received,  to  preclude 
the  examination  of  witnesses.;  and  surely  if 
witnesses  are  not  admissiblci  their  testimony 
ought  not  to  be  stated. 

Attorney  General,  My  lords,  I  do  not  even 
now  comprehend  the  order  of  proceeding  pro- 
posed. , 

If  there  be  any  thing  in  the  present  motion, 
considered  as  proposing  a  fit  manner  of  regu- 
lating this  trial,  or  as  a  point  of  general  law ; 
in  short,  if  their  proposition  be  maintainable  at 
all,  1  do  assure  your  lordships,  that  I  am  not 
anxious,  or  in  any  degree  desirous,  to  state  a 
case  to  I  his  audience  which  must  wound  tbe 
sensibility,  of  tbe  prisoner :  Ibis  I  would  avoid, 
unless  public  justice,  and  the  necessity  of  the 
prospcutiouy  should  absolutely  require  it  of  me, 

if  it  be  possible,  on  her  part,  to  make  an^ 
ground  for  stoppiqg  tbe  prosecution  in  this 
manner,  I  shall  be  well  content  to  stop  here :  to 
me  it  appears  flatly  iniposnble.  I  stated  some 
geQerai  hinta  to  tbit  offiietirl^n  1  i^pokelast. 


The  learned  counsel,  in  attempMiig  to  nako 
good  their  proposition  of  stopping  the  trial  in 
this  stage,  have  contented  tneDuelves  with  a 
general  averment,  that  tbe  law  b  with  them ; 
and  refer  to  the  manner  in  which  evidcnoewaa 
received  in  tbe  particular  case  of  one  ejectment^ 
where  no  contradiction  or  controversy  appears 
to  have  been  raised  among  the  couosaiabonl 
the  nature  pf  the  cause  depending,  tbe  sen- 
tence produced,  or  tbe  partiies  to  both.  Here, 
a  great  deal  is  to  be  previously  settled  on  those 
heads. 

I  did  not  ima^ne  the  learned  counsel  woqld 
have  stopped  so  shortly :  but  if  they  thought 
well  of  the  motion,  I  expected  they  would  have 
gone  the  length  of  arguing  on  it,  and  of  en- 
deavouring to  demonstrate  the  possibility  of 
winding  up  the  whole  proceeding  here,  by 
comparing  the  nature  of  the  sentence  with  the 
whole  compass  of  the  prosecution,  stated  with 
every  deffrcje  of  imaginable  aj^gravation. 

Your  lordships  might  eanly  perceive  mj 
reason  for  expecting  the  argument  to  teke  tbts 
course.  The  sentence  may  be  read ;  indeed  it 
must  be  read.  It  is  the  only  ground  of  the 
motion.  But  unleas  such  is  demonstrated  Is 
be  the  effect  of  it,  your  lordships  can  take  no 
order  upon  it,  nor  make  any  use  or  applicatioo 
of  it,  without  hearing  the  prosecutor's  case.  It 
is  not  therefore  enough  to  read  the  seotenoe. 

My  reason  for  troubling  your  lordships  at  all 
was  only  to^ohserve,  that  the  motion  concludes 
against  even  hearing  the  prosecutor;  and  to 
submit,  according  to  my  humbile  duty,  to  yoair 
lordships,  whether  that  be  a  point  of  law  fit  to 
bear  tlie  prisoner  upon  by  her  counsel.  If  it 
be,  your  lordships  will  call  upon  the  learned 
counsel  whom  yoq  have  allowed  the  prisoner, 
to  sustain  it  fully  in  .arguoient.  Otherwise 
your  lordships  will  r^ect  it  as  inadmissiUe. 
All  prosecutions  might  be  stopped  in  this 
manner. 

A  Lord.  Doea  Mr.  Attorns^-Goneral  objsst 
to  the  reading  of  the  sentence  r 

Alt,  Gen,  Suf^eot  to  the  reservation  of  m^ 
right  tq  olyeot  to  U  in  every  shape,  when  it 
shall  be  offered  in  evidence :  upon  tbiat  gngiyad 
1  do  not  object  to  it.  1*  am  not  now  admitiiog 
this  sentence  to  be  adduced  in  the  course  of  tbe 
cause,  or  as  a,  ftart  of  the  defence,  to  which  1 
shall  say,  it  is  incompetent.  But  I  let  it  in, 
to  ground  a  motion  anterior  to  the  hearing  of 
the  cause.  In  that  view,  and  in  that  view  only* 
I  admit  it  to  be  read.  Indeed  it  seems  lo  w 
o^ed  as  a  part  of  the  couiisel's  speech ;  snA 
I  admit  it  as  containing  tbe  whole  of  the  argv^ 
ment,  yet  offered  in  aupport  Of  the  nsotion. 

That  your  lordships  may  oodersUnd  what  is 
to  be  made  of  this  sentence  when  read,  th^ 
must  read,  in  their  order,  the  original  aUegSn 
tion  of  Eliasabeth  Chudleigh ;  th^  oross-iSe« 
gation  delivered,  in  by  Mr.  Hervey  ;  her  ash* 
swer;  ihesrticles  on  which  the  prpofii  wmm 
taken;  the  depositions ;  aoU  thesenleiioes  ftf 
thus  the  sentence  prooesded. 

Lord  Man^ld,  They  muft  gtreia 
the  whsif  .sqptwis. 
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fChc  ScBteiiee  only  begm)  to  be  rta«i  •) 

Att,  Gen.  1  most  trouble  your  lordships 
agin. 

Iliey  Are  bow  offering  to  feed  the  aenteiice 
mAjt  without  reeding  the  allegatiODs  of  the 
pirties,  their  articles  and  proon.  For  what 
retson  I  verv  welt  comprehend.  But  1  appre- 
beod,  that,  fif  a  judgment  be  read  in  a  couit  of 
hv,  tbey  most  read  Che  dedaratioa,  plea,  re- 
j4icatian,  and  all  other  matters  leading  to  the 
jttdfpnent,  in  order  to  make  it  intelligible.  Here 
tbey  would  readihe  sentence,  abstractedly  from 
tbe  aNegatioDS  and  other  matters  upon  which 
IfaaC  senteoce  proceeded. 

Lord  Camdin.  I  wish  to  knew  of  the  conn- 
id  for  the  priaoner,  whether  they  meant  to  ob- 
ject to  the  whole  prooeedings  in  the  jaetitatioa 
eaoie  being  read. 

Mr.  WaUaee,  I  have  not,  upon  the  part  of 
the  noble  prieoner,  the  least  objection  that 
all  the  proceedings  ahoald  be  brought  before 
yoor  lordehiM.  1  conceive  that  what  the  offi- 
cer has  now  bronght  before  tbe  Court  was  what 
it  usually  given  in  evidence  in  such  case.  I 
do  not  reconect  any  other,  in  any  ease  I  have 
Jsand,  being  produced  bat  the  aentence,  which 
dates  ia  short  the  proceedings  had  in  that 
essft;  but  J  understand  the  proceedings  are 
here ;  and  on  tbe  part  of  the  noble  prisoner 
ibere  is  not  the  least  objection  to  the  wnole  be- 
ng  laid  before  the  Court. 

The  Lords  then  permitted  the  following  Pro^ 
asadin^  in  the  Jactitation  Cause,  and  the  Sen- 
lanee  pronounced  in  the  Eeclqsiasticai  Court,  to 
ke  reaid  de  bene  eae. 

**  SecoNp  Session.      Mkhaelmat  Term^  1768. 

**  CHin>LEiCH  against  H  brvet.   Libel  gi ven  tbe 
9th  of  Norember,  1768.    Bishop. 

"  lo  the  name  of  God,  Ameo.  Before  you 
fte  wersbipful  John  Bettesworth,  doctor  of 
laws,  ricar-general  of  the  right  reverend  father 
IB  God  Richard,  by  divine  permission,  lord 
WiOfi  of  London,  and  official  principal  of  tbe 
asMsUprial  episcopal  court  of  London  lawfully 
aensiitated,  j^our  surrogate  or  any  other  eom- 
Ment  judge  in  tjiis  b«'half  of  tbe  proctor  of  the 
hMMMsrable  Elisabeth  Cbudleigh,  of  the  parish 
of  Sntot  Margaret,  Westminster,  in  tbe  oounty 
tf  Maddlesez,  spinster ;  sgainst  the  honourable 
Angisfne  John  Hervey,  of  tbe  parish  of  St. 
Janea's,  Westminster,  in  the  county  of  Middle- 
S4[  and  diocese  of  London,,  a.  bachelor ;  and 
against  any  dther  person  or  persons  lawfully 
Jslfiieniogor  appearing  for  him  in  judgment 
brfara  yoo.by  «fay  of  complaint,  and  hereby 
minplaining  unto  you  in  this  behalf,  doth  say, 
sitt^re,  and  in  law  articulately  propound  wi 
Minws;  thatistoaay, 
•»  1.  That  the  aaid  honourable  Elizabeth 
I  rhndlfigfa  was  and  is  free,  and  up  way  engaged 
I  in  any  sinlrinionial  contract  or  espousaU  with 
h  the  said  honourable  Augustus  John  Hervey; 
and  lor  and  as  a-^eiaoa  free,  and  no  way  en« 
;  ftgcdi  was  Moi  IS  coimnbiily  nncumntedy  ve- 
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puled,  end  taken  to  be,  amongst  her  neigh* 
bours,  friends,  and  &iuiliar  acquaintance :  and 
the  p^Tty  proponent  doth  alledge  and  propound 
every  thing  in  this  article  contained  jointly  and 
severally. 

**  3.  That  the  said  honourable  Augustoa 
John  Hervey,  sufficieotly  knowing  the  pre- 
mises, and  ootwithstandiog  tbe  same,  did  in  thn 
year  of  our  Lord  1763, 1764, 1765, 1766,  and 
1767,  and  in  the  s^eral  months  therein  con* 
curring,  and  in  this  present  year  of  our  Lord 
176B,  within  the  parish  of  Saint  James  West* 
minster,  aforesaid,  and  in  other  parishes  and 
places  in  the  neighbourhood  thereof,  and  there- 
to adjoining,  or  in  all,  some,  or  one  of  the  afore- 
mentioned times  and  places,  ia  the  presence  of 
several  credible  witnesses,  falsely  and  mali* 
cioosly  boast,  assert,  and  report,  that  he  wm 
married  to  or  contracted  in  marriage  with  the 
aforesaid  honoorable  Eliaabeth  Cbudleigh; 
whereas  in  troth  and  fact  not  any  such  aaar« 
risge  was  eirer  solemnised  or  ever  contracted 
between  them :  and  this  was  and  is  true,  publio 
and  notorious ;  and  the  party  proponent  doth 
alledge  and  propound  of  any  other  time  or  timee 
and  places  as  sbal)  appear  from  tbe  proofs  to 
be  made  in  this  cause,  and  as  before. 

<*  3. .  That'  the  said  honourable  Augustus 
John  Hervey  halh  been  oftentimes  or  at  least  ' 
once,  on  the  part  and  behalf  of  the  said  hooonr^^ 
hie  Elizabeth  Cbudleigh,  and  Jier  friends  and 
acquaintance,  asked  and  requested,  or  desired 
to  desist  and  abstain  from  his  uoresaid  pretended 
false  an^  malicious  boasting,  asserting,  and  r^ 
porting,  as  mentioned  in  tbe  next  preceding  ar- 
ticle :  and  tbe  party  proponent  doth  alledge  and 
propound  as  before. 

*^  4.  That  the  said  honourable  Augustus 
John  Hervey,  being  as  aforesaid  asked  and  re- 
quested to  cease,  desist,  and  abstain  from  bin 
aforesaid  pretended  false  and  malicious  boast- 
ing, asserting,  and  reporting,  hath  not  in  the 
least,  nor  doth  in  tbe  least  at  present  ceas^ 
desist,  and  abstain  therefrom,  but  continually 
with  like  malice  and  rashness  does  constantly, 
falsely,  and  maliciously  boaf»l,  assert,  affirm, 
and  report  the  same,  to  the  great  danger  of  hie 
soul's  health,  no  small  pr«ju<lice  to  the  said 
honourable  Elizabeth  Cbudleigh,  ana  pernicious 
example  of  others :  and  this  was  and  is  true^ 
public,  and  notorious ;  and  the  party  proponent^ 
doth  alledge  and  propound  as  before. 

**  5.  That  of  all  and  singular  the  premises  it 
Was  and  is,  b  v  and  on  the  part  and  behalf  of  the 
said  honouraole  Elizabeth  Chudleit^h,  spinster, 
thinking  herself  greatly  injured,  agfifneved, 
and  disquieted  by  reason  of  the  aforesaid  Ore- 
tended  false  and  malicious  boasting,  assertmg, 
and  reporting  of  the  said  honourable  Augustus 
John  Hervey,  rightly  and  duly  complained  to 
you  the  judge  aforesaid,  and  to  this  Court,  forn 
fit  and  naeet  remedy  to  be  had  and  provided  in 
this  behalf:  and  the  party  proponent  doth  al- 
ledge and  propound  as  before. 

**  6.  That  tbe  nid  honourable  Augustus 
Job?  Hervey  was  and  is  of  the  parish  of  Saint 
Jaipep,  Weetninfter,  in  tbe  iKHiftty  of  Hiddte- 
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iex,  and  diocese  of  London,  and  therefore  and 
by  reason  pf  the  premises  was  and  is  subject  to 
tne  jurisdiction  of  this  Court :  and  the  party 
proponent  doth  alledge  and  propound  as  before. 
**  7.  That  atl  and  singular  the  premises 
were  and  are  truop  public,  and  notorious,  and 
thereof  there  was  and  is  a  public  voice,  fame, 
and  report,  and  of  which  legal  proof  being 
made,  the  party  proponent  prays  ri^ht  and 
justice  to  be  effectually  done  and  admmistered 
to  him  and  his  party  in  the  premises ;  and  also 
that  by  this  court  it  may  he  pronounced,  de- 
creed, and  declared,  that  the  said  honourable 
Elizabeth  Chudleigh  at  and  during  all  the 
times  in  this  libel  mentioned  was  a  spinster,  and 
free  from  all  matrimonial  contracts  and  espou- 
sals with  him  the  said  honourable  Augustus 
John  Hervey ;  and  that  he,  notwithstanding 
the  premises,  did,  in  the  years,  months  and 
places  in  this  libel  mentioned,  or  in  some  or  one 
of  them,  falsely  and  maliciously  boast,  assert, 
and  report,  that  he  was  married  to,  or  contracted 
in  marriage  with,  the  said  honourable  Eliza- 
beth Chudleigh  ;  and  that  he  may  be  enjoined 
perpetual  silence  in  the  premises,  and  obliged 
and  compelled  to  cease,  desist,  and  abstain  from 
such  his  aforesaid  false  and  malicious  boastings, 
assertions,  and  reports  for  the  future ;  and  that 
he  may  he  condemned  in  the  costs  made  and  to 
be  made  in  this  cause  on  the  part  and  behalf  of 
tb^  said  honourable  Elizabeth  Chudleigh,  and 
compelled  to  the  due  and  effectual  payment 
thereof  by  you  pr  your  definitive  sentence  or 
final  decree  to  be  given  in  this  cause ;  and  fur- 
ther to  do  and  decree  in  the  premises  what  shall 
be  lawful  in  this  behalf,  the  party  proponent 
not  obliging  himself  to  prove  all  and  singular 
the  premises,  or  to  the  burthen  of  a  superfluous 
proof,  against  which  he  protests ;  and  prays, 
tbat,  so  Tar  as  he  shall  |)rove  in  the  premises, 
he  may  obtain  in  his  petition,  the  benefit  of  the 
law  bemg  always  preserved,  humbly  imploring 
the  aid  of  your  office  in  this  behalf. 

**  Arth.  Collier. 

"  Pet.  Calvert. 

««  Wm.  Wynne.»» 

<*  Hervey  against  Bervev  called  Chudleigh. 
Fountain — BisHo^. 

**  Which  day  Fountain,  in  the  name  of  and 
as  the  lawful  proctor  of  the  right  honourable 
Augustus  John  Hervev,  and  as  such,  and  under 
that  denomination,  did,  by  all  ways  and  means 
which  may  be  most  beneficial  and  effectual  for 
liis  said,  party  in  this  behalC  and  to  all  intents 
.and  purposes  in  law  whatsoever,  say,  alledge, 
and  in  law  articuktely  propound  as  follows ; 
to  wit : 

«  1.  That  some  time  in  the  year  1743,  or 
1744|  the  right  honourable  Augustus '  John 
Herrey,  then  the  honourable  Augustus  John 
Hervey,  esquire,  and  son  of  the  nght  honour- 
able John  late  lord  Hervey,  became  acquainted 
with  Elizabeth  Chudleigh,  now  Hervey,  at 
Wiacbester  races;  and  the  ttM  honourable 
AugMoa  John  HerTey,  esquire,  having  oen- 


ceived  a  liking  and  affection  for  the  said  Eli- 
zabeth Chudleigh,  and  being  a  bacbelor,  and  a 
minor  of  the  a^e  of  17'  or  18  years,  and  free; 
from  any  matrimonial  contract,  did  privately 
make  his  addresses  of  love  and  courtship  to 
the  said  Elizabeth  Chudleigh,  who  was  then 
also  a  minor,  and  a  spinster  of  the  age  of  about 
18  years,  and  also  free  from  an^r  matrimonial 
contract;  and  she  the  said  Elizabeth  Chud- 
leigh, now  Hervey,  did  receive  and  admit  sack 
bis  addresses  and  courtship,  and  entertaiu  him 
as  a  suitor  to  ber  ip  the  way  of  marriage,  but 
without  the  privity  or  knowledge  of  either  of 
their  relations  or  friends,  excepting  her  aunt 
the  iate  Mrs.  Hanmer ;  and  they  motoaUy 
contracted  themselves  to  each  other :  and  tlie 
party  proponent  doth  alledge  and  propound  of 
an^  other  time  and  place,  and  of  every  thing  is 
this  article  contained  jointly  and  severally . 

*<  S.  That  in  the  said  year  1744,  tbe  said 
honourable  Augustus  John  Hervey,  esquire, 
was  a  lieutenant  in  the  navv,  and  telonged  to 
his  m^esty*s  ship  Cornwall,  which  in  August 
1744  Uv  at  Portsmouth ;  that  the  said  Elisa- 
beth Chudleigh,  in  July  1744  being  on  a  visit 
at  John  Merrill's,  esquire,  at  Lainston.  in  tbe 
parish  of  Sparshotin  the  county  of  SoAtbamp- 
ton,  with  her  aunt  Mrs.  Hanme^,  and  the  aud 
Augustus  John  Hervey,  being  then  on  board 
tbe  said  ship  the  Cornwall  at  Portsmouth,  west 
from  thence  to  the  said  Mr.  MerrilPs  in  order 
to  see  the  said  Elizabeth  Chudleigh ;  and  tlie 
said  ship  being  under  sailing  onlers  for  and 
being  soon  to  depart  for  the  West  Indies,'it  was 
proposed  between  the  said  Augustus  John 
Hervey  and  Mrs.  Hanmer,  that  they  tbe  said 
Auffustas  John  Hervey  and*  Elizabeth  Chad- 
lei^  should  be  married  privately  at  tbe  said 
Mr.  Merriirs  house ;  and  accordingly  they  the 
said  Augustus  John  Hervey  and  Elizabeth 
Chudleigh  were,  on  or  about  tbe  4tb  d^ 
of  Aug[U8t  1744,  in  Mr.  Merrill's  honse  in 
the  parish  of  Sparshot  aforesaid,  joined  to- 
gether in  holy  matrimony,  about  eleven 
o'clock  at  night,  by  the  reverend  Thomas 
AmiSy  since  deceased,  a  clergyman  in  boly 
orders,  according  to  the  rites  and  ceremonies 
of  th^  church  of  England,  in  tbe  presenee  of 
Mrs.  Hanmer,  the  aunt  of  her  tbe  said  Elisa- 
beth Chudleigh,  and  Mr.  Mountnay,  both  sisce 
deceased;  and  were  then  and  there  by  bifli 
the  said  Thomas  Amis  pronounced  for  and  as 
lawful  husband  and  wife :  and  the  parU  pro- 
ponent doth  alledge  and  propound  as  before. 

^<  3.  That  al\er  the  said  Augustus  John 
Hervey  and  Elizabeth  Chudleigh,  now  Hei^' 
vey,  were  so  privately  married,  they  consum- 
mated such  their  marriage  at  the  said  Mr. 
Merrill's  house,  by  having  the  carnal  know- 
ledge of  each  other's  bodies,  and  layioff  tor 
some  time  in  one  and  ^e  same  bed  naked  and 
alone,  but  without  the  privity  or  knowledge  of 
any  part  of  the  family  and  servants  of  the  said 
Mr.  Merrill :  and  the  oarty  proponent  doth 
alledge  and  propound  as  oefore. 

<<  4.  That  the  said  Aognalos  John  HerreTi 
esquire,  contyiaed  at  th«  Mid  Mr.  Uerrilrs 
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about  tm>  or  three  dnrsi  and  then  retarncd  W  f 
hj^ttidfbip  Cornwall^  wberein  be  in  Nofem- 
Ur  foilowiog  sailed  for  the  West  Indieo;  and 
tha^  00  account  of  certain  circanMrtanoM  of  bis 
fiunily,  it  being  necessary  that  the  said  mar- 
liage  should  be  kept  a  secret  from  every  p«r- 
foo»  ncq>t  those  before  mentioned^  thennore 
the  saiiTEIiaahetU  Herrey  oo^tinued  to  go  by 
the  jiaoie  of  Cbudleigb  when  she  lefVtbe  said 
jKr.  Merriirsy  residing  at  different  places,  and 
passio^  for  a  single  person ;  that  the  said  An* 

CJohn  Her?ey,  esqoire,  remained  in  the 
Indies  till  the  month  oC  August  in  the 
Eur  1746,  when  he  sailed  for  England,  an^ 
ded  atI>0Ter  on  or  about  the  16tb  of  October 
following ;  that  the  said  Elizabeth  Hervey  at 
thai  time  resided  in  Conduit  •street,  where  the 
aid  Augustus  John  Hervey,  esquire,  went  to 
fee  her  as  his  wife  several  times,  and  she  re- 
edred  him  and  acknowledged  him  to  be  her 
biiabaod,  but  they-  did  not  publicly  own  their 
marriage,  or  cohabit  together  as  husband  and 
wifef  and  this  was  aod  is  thie ;  and  the  party 
prapooent  doth  alledffe  and  propomd  as  before. 
"  5.  That  the  said  Augustus  John  Uervey, 
eiquire,  on  the  28th  day  of  the  wooth  of  No? 
fember  in  the  said  year  1746,  went  to  sea 
agaio,  and  returned  to  England  in  the  January 
following;     that  the  said  Elizabeth  Hervey 
otherwise  Cbudleigb  at  that  time  continued  in 
Coodiiit-atreet ;   but  some  differences  arising 
'    between  them  on  account  of  the  conduct  of  the 
'    mid  Elizabeth  Hervey,  tbey  continued  to  live 
separate  from  each  other  for  the  future ;   and 
tbe  said  honourable  Augustus  John  Hervey 
r   IbereopoD  forbore  visiting  the  said  Elizabeth 
t   Hervey,  and,  some  time  in  the  month  of  May, 
I    174T»  sailed  for  th&Mediterraoean  sea  in  tbe 
fhip  called  tbePrincessa,  and  continued  abroad 
&t  tlie  month  of  December  in  the  following 
jear;  that  from  the  time  they  so  continued  to 
live  separate  as  aforesaid  to  this  time,  the  said 
.  Aocastua  John  Uervey  has  never  visited  tlie 
.  faid  Clhzabeth  Herrey :   and  this  was  and  is 
true;    and  the  party  proponent  doth  alledge 
,  and  propound  as  be&re. 

^  6.  That  all  and  singular  the  premises  were 
and  are  true,  public,  and  notorious^  and  there- 
fore there  was  and  is  a  public  voice,  fame,  and 
report,  of  which  legal  proof  bein^  made,  the 
party  proponent  pra)^s  right  and  justice  to  be 
id^Biiiistered  to  him  and  bis  party  in  the  pre- 
laisea,  and  that  it  may  be  pronounced,  that  the 
liid  right  honourable  Augustus  John  Uervey 
tod  fiUzabeth  Chudleigh  were  and  are  lawful 
«MA  and  wife.  Geo.  Harris." 

**  Consistory  of  London,  Fourth  Sessioi^  of 
Micbaelmas-term,  6th  December,  ^768. 

-^  Chodleigr  against  Hervey. 

Bishop— Fountain. 

♦ 

**  On.  which  day  Bishop,  in  the  name-of  and 

^tt  lawfol  proctor  of  the  honourable  Elizabeth 

^hodleigli,  spinster,,  and  as  such,  and  onjfer 

^Jbat  4efiomiiiatioi)j  did,  by  all  ways  and  means 

^^liicli  jnay  be  most  beneficial  and  effectual  in 


tbif  bebulf^ad  to  all  intents  and  purposes  in 
law  whatsoever,  say,  alledge,  and  articnlalely' 
propound  as  follows ;  to  wit : 

**  1.  That  as  well  beibre  as  ever  since  tbe 
(iretended  time  of  tbe  pretended  marriage 
pleaded  and  propounded  by  the  right  honoura- 
b>o  Aogustua  John  Hervey,  the  other  party  in 
this  suit,  to  have  been  on  or  about  the  4th  sf 
August  1744,  the  said  honourable  Elizabeth 
Chudleigh  has  always  passed  as  a  single  wo- 
man, and  baa  always  gone,  been  known,  and 
been  addressed  by  the  name  of  Elizabeth  Chod- 

a  by  and  bv  no  other,  and  hath  always  visited 
received  visits  as  a  single  woman,  and  hath 
always  lived  separate  and  apart  from  the  said 
right  honourable  Augustus  John  Hervey,  withr 
out  any  interposition,  let,  or  hindrance  of  the 
said  right  honourable  Augustus  John  Hervey , 
and  hath  not  at  any  time  lived  or  cohabited 
with  him,  or  he  with  ber ;  and  this  was  and  is^ 
true;  aod  so  much  the  said  right  honourable 
Augustas  John  Uervey  well  knows  and  belie vea 
in  his  conscience  to  be  true ;  and  the  party 
proponent  doth  alledge  and  propound  every 
thing  in  this  article  contained  jointly  and  se- 
verally.  ' 

"  S.  That  in  the  year  of  our  Lord  1743,  the 
said  Elizabeth  Chudleigh  was  admitted  a  maid 
of  honour  to  her  royal  highoess  the  princess  of 
Wales;  and  on  the  death  of  his  royal  highness 
the  prince  of  Wales,  on  or  about  the  17th  of 
April  1751,  re- admitted  and  continued  maid 
of  honour  to  her  royal  highness  the  princess - 
dovrager  of  Wales,  without  any  let  or  biDdrance 
of  the  said  right  honourable  Augustus  John 
Hervey,  and  hath  duriog  the  whole  of  th^  said 
time  continued  and  now  continues  a  maid 
of  honour  to  her  ro^al  highness  the  princess- 
dowager  of  Wales,  without  any  let  or  hiodraoce 
of  tbe  said  right  honourable  Augustus  John 
Hervey :  and  this  was  and  is  true ;  and  so 
much  the  said  right  honourable  Augustus  John 
Hervey  knows  and  believes  in  his  couscience  to 
be  true  ;  and  the  party  proponent  doth  aHedgt 
and  propound  as  before. 

**  3.  That  in  supply  of  proof  of  tbe  premises 
mentioned. in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereunto  an* 
nex  two  certificates,  and  copies  of  the  entrieg 
from  the  treasurer's  office  of  tbe  princes- 
dowager  of  Wales,  marked  with  the  letters  A 
and  B,  of  the  admission' of  tbe  said  Elizabeth 
Chudleigh  as  maid  of  honour,  and  of  her  con-' 
tinuance  now  in  such  post,  and  prays  that  the 
same  may  be  here  read,  and  taken  as  if  herein 
inserted ;  and  doth  aUeHge  that  the  same  con- 
tain true  copies  of  the  entries  of  the  said  Eli- 
zabeth Chudleigh  as  maid  of  honour,  ^nd  was 
and  is  signed  by  Mr.  William  Watts,  deputy- 
treasurer  to  her  royal  highness  the  princess- 
dowager  of  Wales ;  and  that  Elizabeth  Chud- 
leigh therein  named,  and. Elizabeth  Chudleigh 
party  in  this  suit,  was  aud  is  one  and  the  same 
person,  and  not  divers :  and  tlie  part^  |iropo- 
nent  doth  altedge  and  propound  as  before. 

«  4.  That  in  the  year  1753,  the  said  Eliza-  * 
beth  Chudleigh,  in  her  own  name  as,  a  s^^ster^ 
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md  «^itlMte  iiiy  interliositioiiy  let,  or  hindnnoe 
^Ibe  Mid  riglit  hononnible  Aui^stiMi  John 


Her? ey,  or  his  beiog  a  patty  thereto  or  any  ways  \  hiodrance  of  the  said  ri)fht  hoDOtirabte  Aoffoi- 


cmioerited  therein,  took  a  lease  of  the  rijtht 
iHmourable  lord  Berkeley  of  Stratton  of  eer- 
tain  land  in  Hill-atreet,  in  the  parish  of  St 
Georse,  HanoTer-sqoarey  in  the  coanty  of 
HiddTesex,  whereon  the  said  Elizabeth  Cbnd- 
leigfh  caused  to  be  built  a  house,  wherein  she 
eentioued  to  life  for  the  space  of  fire  years 
and  upwards,  and  afterwards  sold  the  same  to 
Httg|o  Meyttelt,  esquire,  and  received  the 
money  proceeding*  from  the  sale  thereof  to  her 
•WQ  use :  and  this  was  and  is  truf ;  and  the 
Barty  proponent  doth  alledge  and  propound  as 
Wore. 

*'  6.  That  in  supply  of  proof  of  the  pre- 
mises mentioned  in  the  next  precedinflf  article, 
the  party  proponent  doth  exhiott  and  hereunto 
annex  the  original  lease  of  the  land  aforemte- 
tioned,  dated  the  14th  of  April  175S,  executed 
by  the  said  lord  Berkeley  and  John  Phillips, 
who  was  interested  therein,  and  thereby  leased 
to  the  saki  Elizabeth  Ghodleigh,  spinster,  her 
executors,  administrators,  and  assigns,  for  the 
term  of  87  years,  and  marked  with  the  letter 
C,  and  prays  that  the  same  may  be  here  read, 
and  taken  as  if  herein  inserted;  and  doth  al- 
ledge  that  CTery  thing  was  so  had  and  done  as 
is  therein  contained ;  and  that  Elizabeth  Chud- 
leigh,  spinster,  therein  mentioned,  and  Eliza- 
beth Chudleigh,  spinster,  party  in  this  cause, 
was  and  is  one  and'  the  same  peraon,  and  not 
divers :  and  this  was  and  is  true ;  and  the  party 
proponent  doth  alledge  and  paopound  as  before. 

«*  a.  That  on  the  3d  of  February, 'in  the 
year  of  our  Lord  1757,  the  said  Elizabeth 
Chudleigh, spinster,  was  admitted  a  copyholder 
and  tenant  to  the  dean  and  chapter  of  Westmin- 
ster for  the  house  and  land,  or  some  part  there^ 
of,  wherein  she  now  lives,  at  Knightsbridge, 
in  the  coun^  of  Middlesex,  in  her  own  then 
and  now  maiden  name  of  Elizabeth  Chudleigh, 
i^nd  without  any  interposition,  let,  or  hindrance 
<»f  the  said  right  honourable  Aogustus  John 
Hervey,  or  without  bis  being  a  party  thereto 
or  any  ways  concerned  therein :  and  this  was 
and  is  true ; '  and  the  p^rtv  proponent  doth  al- 
ledge and  propound  as  before. 

«*  7.  That  in  supply  of  proof  of  the  premises 
mentioried  in  the  next  preceding  article,  the 
party  proponent  doth  exmbit  and  hereunto  ao- 
nejc,  and  prays  may  be  here  read  and  taken  as 
if  herein  inserted,  a  copy  of  the .  court-roll  of 
the  said  Elizabeth  Chudleigh's  being  admitted 
tenant  to  the  premises  mentioned  in  the  next 

£  receding  article,  and  marked  with  the  letter 
I ;  ana  that  Elizabeth  Chudleigh  therein 
mentioned,  and  Elizabeth  Chudleigh  party  in 
this  cause,  was  and  is  one  and  the  same  person, 
and  not  divers :  and  the  party  proponent  doth 
allege  and  propound  as  before. 

<*  8.  That  in  the  year  of  our  Lord  1762,  the 
said  Elizabeth  Chudleigh,  spinster,  tranHacted 
business  with  Johh  Butcher  in  her  own  maiden 
name  of  Chudleigh,  and  took  a  lease  from  the 
faid  Mr.  fiutoher  of  certain  lands  situate  in  the 


parish  of  Rfcnshigton,  in  the  countj^  of  Middle^ 
sex,  and  this  without  any  interposition,  let,  at 


ttts  John  Hervey,  or  his  being  a  party  thereto 
Of  any  wAys  concemetl  therein ;  and  in  such 
leaae  the  said  Elizabeth  Ohodleigh  was  d«'  ' 
scribed  5y  the  name  of  Elizabeth  Cbndleigb ; 
and  this  was  and  is  true  ;  and  the  party  propo- 
nent doth  alledge  and  propound  as  before. 

**  9.  That  in  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  the 
party  proponent  doth  exhibit  and  hereuoto  an- 
nex, and  prays  ma^  be  here  read  and  taken  as 
if  therein  inserted,  the  said  leaae  mentioned  in 
the  preceding  article,  and  marked  wHh  tbe  let-> 
tier  E ;  and  doth  alledge  that  every  thing  was 
so  had^and  done  as  therein  is  oontained ;  and 
that  EKzabeth  Chudleigb  therein  natned,  and 
Elizabeth  Chudleigh,  spinster,  party  in  this 
cause,  was  and  is  one  and  the  same  person,  and 
not  divers :  and  this  was  and  is  true  ;  and  tbe 
party  proponent  doth  alledge  and  propound  as 
before. 

*<  10.  That  Mrs.  Ann  Hanmer,  the  aunt  of 
the  said  Elizabeth  Chudleigh,  spinster,  the 
party  proponent,  and  who,  in  the  second  arli- 
deofthe  pretended  allegation  admitted  on  the 

Srtofthe  said  right  honourable  Au|^stna  John 
ervey,  is  pretended  to  have  been  present  at 
the  pretended  marriage  pleaded  by  the  said 
Augustus  John  Hervey,  did,  in  the  year  1763, 
write  a  letter  with  her  own  hand  to  the  said . 
Elizabeth  Chudleigh,  spinster,  wherein  she  ad- 
dresses her  t|s  a  single  woman,  therein  calKag 
her  *  dear  Mrs.  Chudleigfh ;'   and  also  in  or 
about  the  year  toHowing  did  make  her  last  will 
and  testament,  and  codicil,  the  codicil  not  dated, 
but  the  will  bearing*  date  the  llth  day  of  Jaao 
1763,  and  both  will  and  codicil,  as  well  as  tbe 
letter  aforesaid,  are  of  the  haml -writing  of  the 
said  Mrs.  Ann  Hanmer,'  and  so  known  to  be  by 
persons  who  have  seen  her  write  aud  avibscrimi 
her  name  to  writings,  and  are  well  acquainted 
with  her  manner  and  character  of  band-wnt- 
ing ;  and  in  which  will  and  codicil,  proved  ia 
tbe  prerogative  court  of  Canterbury,  and  now 
remaining  in  the  registry  thereof,  the  said  Mrs. 
Hanmer  hath  by  the  will  given  a  silver  sogar- 
urn  and  spoon,  and  by  her  codicil  hath  given 
and  bequeathed  a  legacy  of  100^.  to  the  said 
Elizabeth  Chudleigh,  oy  the  name  and  desrrip' 
tiou  of  the  honourable  Mrs.  Elisabeth  Chud- 
leigh :  and  this  waa  and  ia  true  ;  and  tbe  party 
propoaent  doth  alledge  and  propooud  as  before. 
♦*  11.  That  in  supply  of  proof  of  the  premises 
mentioned  in  the  next  preceding  article,  the 
party  propounding  doth  exiiihtt  and  hereiiQtO 
annex,  and  prays  may  be  here  read  and  taken 
as  if  herein  inserted,  the  said  letter  marked  with 
the  letter  F,  beginning  tbos ;  « Satiniiig-hiilt 
«  Angust  the    14th -63.     Demr  Mrs.  Chod- 
'  leigh/  and  ending,  *  I  ftm,  &eT  MadAm,yoor 
*  sincere    well-wisher    and    humble   servant, 
<  A.  Hanmer;'  ami  also  iliiih  exhibit  a  copy  of 
the  said  will  and  codicil  of  the  said  Afra.  Han* 
mer,  marked  with  letter  O ;  and  doth  alletlgo 
that  Mrs.  Uai^mer,  tbe  nuiH  q€  the  patty  pro* 
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Bnent,  who  wrote  the  said  letter  to  tjhe  eaid 
i«.  CbuJleigb,  and  who  made  the  said  will 
tod  eodicil,  aad  Hra.  Hanoner,  whom  the  said 
r^bt  booourable  Ao^pistua  John  Bervey  pre- 
iada  to  have  beeo  a  witness  to  bis  pretended 
QMrnanfe,  was  and  is  one  and  the  same  person, 
•od  not  dif  era ;  and  that  Mrs.  ChudTeIgn  men- 
tnued  in  the  said  letter,  and  the  houoarable 
Hn.  Elizabeth  Qhudteigh  mentioned  in  the 
laid  last  will  and  codicil,  and  Elizabeth  Chud- 
leigb,  spinster,  party  in  this  cause,  was  and  is 
the  same  person,  and  not  divers :  and  this  was 
sad  is  tme ;  and  the  party  proponent  doth  al- 
lege and  propound  as  before. 

*<  U.  Tbat  Mr.  Merrill,  at  whose  house  the 
laid  right  honourable  Augustus  John  Hervey 
liath  nleaded  the  said  pretended  marriage  to 
hafe  been  solemnized,  wrote  two  letters  with 
bin  own  hand,  and  sent  them  by  the  post  to  the 
nid  Elizabeth  Chudleigh,  party  in  this  cause, 
wherein  he  addresses  her  as  a  single  woman, 
the  nid  letters  being  dated  Nov.  1st,  1765,  and 
Nov.  Sd,  1765,  written  in  one  sheet  of  paper, 
and  superscribed  or  directed  thus ;  '  To  the 
'booonrable  Mrs.    Elizabeth   Chudleigh,    at 

*  CbalmingtoD,  near  Dorchester,  Dorset ;'  and 
ia  the  letter  of  the  3d  of  Nov.  1765  are  these 
words,  to  wit ;  '  1  have  added  your  christian 
^name  to  your  surname  in  the  direction  of  this, 
'  lest  the  word  honourable  should  not  be  suffi- 
'deot  to  prevent  a  blunder,  and  the  letter 
'should  be  given  to  Mrs.  Chudleigh.  I  have 
'  met  with  so  many  and  such  gross  blunders, 

*  that  I  think  I  can  never  enough  guard  against 
'  them ;'  and  the  party  proponent  doth  alledge, 
that  by  these  words,  *  should  be  given  to  Ims. 

*  €hodleigh,'  was  meant  Mrs.  Chud(eigh,  at 
CbalmingtoUy  aunt  to  tbie  said  Elizabeth  Chud- 
leigh, the  party  proponent,  at  whose  house  she 
theo  was :  and  this  was  and  is  true ;  and  the 
party  proponent  doth  allege  and  propound  as 

**  13.  That  ID  supply  of  proof  of  the  pre- 
mises in  the  next  preceding  article  mentioned, 
the  party  proponent  doth  eichibit  and  hereunto 
aaoez,  and  prays  may  be  here  read  and  taken 
as  if  herein  inserted,  the  said  two  letters  men- 
.tiooed  in  the  next  preceding  article,  the  first 
narked  witb  the  letter  H,  beginning  thus, 
'Lainstoue,  November  the  Ist,  1765.  Dear 
'  Madam,  though  I  have  nothing  particular  to 
'  write  to  you  upon,'  and  ending  thus, 
'Though  had  I  mentioned  it  to  them,  Mrs. 

*  Kelly's  and  Mrs.  Elstop's  would  not  have 
.*heen  wanttngi  I  am,  dear  Madam,  your 
'  most  obedient  humble  servant,  tfobD  Merrill ;' 
and  the  other  letter,  marked  with  the  letter  I, 
Winning  thus,  '  November  Sd,  1765.  Dear 
'  Madam,  the  above,  as  you  see,  was  intended 
'  to  go  by  the  last  post,'  and  ending  thus,  *  that 
'  I  think  I  can  never  enough  guard  against 
'  tbem.    I  am,  dear  Madam,  your  most  obe- 

*  dient  humble  servant^  John  Merrill ;'  and  the 
party  proponent  doth  alledge  and  propound 
Jthat  the  whole  body,  subscriptions,  and  super- 
•criptioD  of  the  said  letters  were  and  are  of  the 
proper  'hand- writing  and  fuhscription'  of  the 
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■aid  John  Merrill,  and  so  known  and  believed 
to  be  by  persons  who  are  well  acquainted  with 
his  manner  and  character  of  hand- writing  and 
BttbsoViptioh  ;  and  that  by  the  wonts,  •  1  have 
*  added' your  christian  name  to  your  surname 
'  in  the  direction  of  this,'  was  meant  and  in- 
tended the  christian  and  surname  of  Elizabeth 
Chudleigh  the  party  in  this  suit ;  and  that  the 
honourable  Mrs.  Elizabeth  Chudleigh  men- 
tioned in  the '^aid  superscription,  and  the  ho- 
nourable Elizabeth  Chudleigh  party  in  this  suit, 
was  and  is  one  and  the  same  person,  and  not 
divers :    and  this  was  and  is  true ;   and  the 

Karty  proponent  doth'  allege  and  propound  aa 
efore. 

*'  14.  That  the  said  Mr.  Merrill  hath  alsa 
in  and  by  his  last  will  and  testament,  bearing 
date  the  first  day  of  January  1767,  proved  in 
the  pren^ative  court  of  Canterbury,  land  now 
remaining  in  the  registry  tliereof,  given  and 
bequeathed  a  legacy  or  legacies  to  the  said 
Elizabeth  Cbudletgb,  spinster,  party  in  this 
suit,  by  her  then  and  now  maiden  name  of 
Elizabeth  Chudleigh :  and  this  was  and  is 
true }  and  the  party  proponent  doth  allege  and 
propound  as  before. 

**  1!».  That  in  supply  of  the  premises  men- 
tioned in  the  next  preceding  article,  the  party 
proponent  doth  exhibit  and  hereunto  annex, 
and  prays  may  be  here  read  and  taken  as  if 
berem  inserted,  a  copy  of  the  clause  of  the  will 
of  the  said  Mr.  Merrill,  marked  with  tUe  letter 
K;  and  doth  allege  that  Mr.  Merrill  at  whose 
bouse  the  pretended  marriage  pleaded  by  tfafa 
said  right  honourable  Au§[ustU8  John  Hervey 
is  said  to  have  been  solemnized,  and  Mr.  M'ei^« 
rill  who  made  the  said  will,  was  and  is  one  and 
the  same  person,  and  not  divers ;  and  that  the 
honourable  Elizabeth  Chudleigh  mentioned  Sh 
the  said  will,  and  the  honourable  Elizabeth 
Chudleigh,  spinster,  party  in  this  suit,  was 
and  is  also  one  and  the  tame  person,  and  not 
divers :  and  this  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before. 

*<  16.  That  in  the  year  of  our  Lord  1766» 
the  said  Elizabeth  Chudleigh  borrowed  of  Mir. 
John  Drummond,  a  hanker,  at  divera  times,  on 
mortgage  and  bond  security,  in  her  own  name, 
and  without  any  interposition,  let,  or  hindrance 
of  the  said  right  honourable  Augustus  John 
Hervey,  or  his  being  a  party  thereto,  or  hia 
being  any  ways  concerned  therein,  the* sum' of 
5,160/.  and  gave  the  said  Mr.  Drummond  a 
bond  for  1,000/.  part  thereof,  in  her  then  iand 
now  maiden  name  of  Elizabeth  Chudleigh, 
and  also  mortgaged  certain  premises  situate  in 
the  manor  of  iCnightsbridge,  in  the  county  of 
Middlesex,  in  her  said  then  and  now  maiden 
name  of  Elizabeth  Chudleigh,  unto  the  said 
Mr.  Drummond,  for  the  repayment  of  the  stfm 
of  4,160/.  to  theaaid  Mr.  Drummond,  as  will 
appear  by  the  original  bond  and  mortgage-deed 
now  in  the  custody  or  power  of  the  Said  Mr. 
-Drummond,  to  which  she  refers;  and  the 
party  proponent  doth  allege  that  Elizabelh 
Chudleigh  mentioned  in  the  said  bond  abd 

mortgage-deed,  and  Elizabeth  Chudleigh,  spin* 
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•ter,  party  ip  this  suit,  was  and  is  one  and  the  •  and  the  party  pro|)Oueut  doth  allege  and  pro 
aaine  person,  and  not  di? ers :  and  this  was  and  '  pound  as  before. 

is  true;  and  the  party  proponent  doth  allege       **  SI.  That  the  said  Nr.  William  Field, 
and  propound  as  before. 

"  17.  That  in  supply  of  proof  of  the  pre- 
mises mentioned  in  the  next  preceding  article, 
the  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  uiay  be  here  read  and  taken 
as  if  herein  inserted,  the  counterpart  of  the  said 
mortgai^e-deed,  dated  the  18th  of  April  1766, 
marked  with  the  letter  L  ;  and  doth  allege  and 
propound  that  the  same  was  and  is  the  coun- 
terpart of  the  said  mortgage-deed  remaining  in 
the  custody  or  power  of  the  said  Mr.  Drum- 
mondy  as  mentioned  in  the  next  preceding  ar- 
ticle ;  and  that  Elizabeth  Chudleigb  mentioned 
in  the  said  hood  and  mortgage-deed,  and  Eli- 
sabeth Chudleigh,  spinster,  party  in  this  suit, 
was  and  is  the  same  person,  and  not  divers: 
and  this  was  and  is  true ;  and  the  party  propo- 
sent  doth  allege  and  propound  as  before. 

*«  18.  That  in  the  month  of  February  in  the 

J  ear  of  our  Lord  1765,  and  in  the  month  of 
une  1768,  the  said  Elizabeth  Chudleigh,  spin- 
ster, borrowed  of  Mr.  William  Field,  of  the 
Inner-Temple,  attorney  at  law,  several  sums 
of  money,  to  the  amount  of  the  sum  of  1,900/. 
or  thereabouts,  for  which  she  ga?e  to  the  said 
Mr.  Field,  as  security,  two  bonds  in  her  own 
name  of  Elizabeth  Chudleigh,  without  the  in- 
terposition, let,  or  hindrance  of  the  said  Au- 
gustas John  HerTey,^or  without  bis  being 
party  thereto,  or  any  ways  concerned  therein  : 
and  this  was  and  is  true ;  and  the  party  pro- 
ponent doth  allege  and  propound  as  before. 

"  19.  That  on  or  about  the  25tb  of  February 
1756,  administration  of  the  goods,  chattels, 
and  credits  of  Harriot  Chudleigh,  late  of 
Windsor- castle,  in  the  count  v  of  Berks,  widow, 
deceased,  the  mother  of  the  said  Elizabeth 
Chudleigh,  party  in  this  suit,  was  granted  to 
the  said  William  Field,  as  the  attorney  and  for 
the  use  and  benefit  of  Elizabeth  Chudleigh, 
described  in  the  said  administration,  and  in  the 
recerds  of  the  prerogative- court  of  Canterbury, 
bv  the  name  and  description  of  Elizabeth 
Chndleigh,  spinster,  the  natural  and  lawful 
daughter  and  only  child  of  the  said  Harriot 
Chudleigh  deceased,  without  the  interposition, 
let,  or  hindrance  of  the  said  right  honourable 
Augustus  John  Hervey,  or  without'  his  being 
party  thereto,  or  any  ways  concerned  therein : 
and  this  was  and  is  true ;  and  the  party  propo- 
aeot  doth  allege  and  propound  as  before. 

•<  ^0.  That  in  supply  of  proof  of  the  pre- 
mises in  the  next  preceding  article  mentioned, 
the  party  proponent  doth  exhibit  and  hereunto 
annex,  and  prays  may  be  here  read  and  taken 
as  if  hetein  inserted,  a  copy  of  the  administra- 
tion-act entered  on  record  in  the  said  preroga- 
tiTe-oourt  of  Canterbury,  and  signea  by  the 
deputy-registrars  of  the  said  court,-  or  one  of 
them,  marked  with  the  letter  M  ;  and  doth  al- 
lege that  Elizabeth  Chudleigh,  spinster,  there- 
in mentioned,  and  Elizabeth  Chudleigb,  spin- 
ster, party  in  this  cause,  was  and  is  one  and 
tlMsanapanoa:  and  tbii  was  and  is  true; 


the  attorney  of  the  said  Elizabeth  Chudleiffb^ 
and  by  virtue  of  a  letter  of  attorney  from  her 
for  that  purpose,  given  in  her  name  of  Eliza- 
beth Chudleigh  to  him,  used  to  receive  her  sa- 
lary as  maid  of  honour,  without  any  interposi- 
tion, let,  or  hindrance  of  the  said  right  ho- 
nourable Augustus  John  Hervey:  and  this 
was  and  is  true ;  and  the  party  proponent  doth 
allege  and  propound  as  before. 

**  S2.  That  on  or  about  the  fifth  day  of  May 
1766,  the  said  Elizabeth  Chudleigh,  party  is 
this  suit,  presented,  in  her  own  name  of  Eliza- 
beth Chudleigh,  by  virtue  of  a  presentatioa 
signed  by  her  for  that  purpose,  the  reverend 
Mr.  John  Julian,  junior,  to  the  living  of  Hart- 
ford, in  the  county  of  Devon,  who  was  in  vir- 
tue of  the  said  presentation  duly  instituted  and 
inducted  to  the  said  living.  Without  any  inter- 
position, let,  or  hindrance  of  the  said  right  ho- 
nourable Augustus  John  Hervey,  or  hist  being 
a  party  thereto,  or  any  ways  concerned  therein : 
and  that  this  was  and  is  true ;  and  the  party 
proponent  doth  allege  and  propound  as  before^ 

*'  23.  That  in  supply  of  the  proof  of  the  pre- 
mises mentioned  in  the  said  next  preceainsr 
article,  the  party  proponent  doth  exhibit  and 
hereunto  annex,  and  prays  may  be  here  read 
and  taken  as  if  herein  inserted,  an  authentie 
copy  of  the  said  presentation  marked  with  the 
letter  N,  signed  by  and 

also  a  certificate  of  the  institution  of  the  said 
reverend  John  Julian  to  the  said  rectory  of 
Hartford,  signed  by  Richard  Bum,  notary - 
public,  secretary  to  the  lord  bishop  of  Exeter, 
and  marked  with  the  letter  O  \  add  doth  a|- 
ledge  that  Elizabeth  Cbudleieh  mentioned  in 
the  said  presentation  and  certincate,  and  Eliza- 
beth Chudleigh  party  in  this  cause,  was  and  is 
one  and  the  same  i^rson,  and  not  divers :  and 
this  was  and  is  true ;  and  the  party  proponent 
doth  allege  and  propound  as  before. 

<*  24.  That  the  said  Elizabeth  Chudlei^,  for 
many  years  subsequent  to  the  pretended  time  of 
the  pretended  marriage  aforesaid,  kept  i  correct 
account  of  cash  with  the  bank  of  England  in  he^ 
name  of  Elizabeth  Chudleigh,  and  as  a  singla 
woman ;  and  also  in  all  common  as  well  as  other 
occurrences  of  buyings  and  sellings,  and  other 
money  matters,  whenever  occasion  happened, 
the  said  Elizabeth  Chudleigh,  spinster,  party 
in  this  suit,  hath,  as  well  before  as  e?er  sine* 
the  pretended  time  of  the  pretended  roarriaga 

5 leaded  by  the  said  right  honourable  Augustus 
ohn  Hervey,  constantly  in  her  own  name  of 
Elizabeth  Chudleigb,  spiuster,  transacted  such 
business,  by  paying  and  receiving  money,  gir* 
ing  and  taking  receipts  for  the  same,  hiring 
and  discharging  servants,  and  on  all  other  oc« 
casions,  without  the  interposition,  let,  or  hin- 
drance of  the  said  right  honourable  Augustua 
John  Hervey,  or  his  wing  any  ways  concerned 
therein: 'and  this  was  and  is  true;  and  tba 
party  proponent  doth  aliedge  and  propoand  9$ 
befora. 


SB9] 


J&r  Bigamy. 


A.  D-  1776. 


[390 


.    «*  S5.  Thtt  ill  and  sinflfular  the  premises 
were  uA  are  triiei  and  so  forth. 

**  Arth.  Collier. 
"  Pet.  Calvert. 
"  Wm.  Wynne." 

«  CtauDLBm  agamsl  Hbhtet.— Sbmtbiicb  read 
aod  pronolged  the  lOtb  of  February  1769. 

"  lo  the  Dsme  of  God,  amen.    We  John 
Betoworth,  doctor  of  laws,  vicar- general  of 
.  the  ri^ht  reverend  father  in  God  Richard,  by 
.difioe  permiasion,  lord  bishop  of  London,  and 
official  principal  of  the  consistorial  and  episco- 
pal court  of  London,  having  seen,  heard,  and 
.  understood,  and  folly  and  maturely  discussed 
the  merits  and  circumstances  of  a  certain  cause 
of  jactitation  of  marriage  which  was  lately 
cootroverted,  and  as  yet  remains  undetermined 
before  ns  in  iudspnent,  between  the  honourable 
Elizabeth  CbudTeigh,  of  the  parish  of  St.  Mar- 
garet, Westminster,  in  the  county  of  Middle- 
sex, ipioster,  the  party,  agent,  and  complainant, 
of  (he  one  part,  and  the  right  honourable  Au- 
gostus  John  Her?  ey,  of  the  parish  of  St.  James, 
Westminster,  in  the  county  of  Middlesex  and 
djooese  of  London,  bachelor,  falsely  calling 
bimielf  the  husband  of  the  said  honourable 
Elizabeth  Chadleigh,  the  party  accused  and 
complained  of,  on  the  other    part ;   and   we 
tigbUy  and  duly  proceeding  therein,  and  the 
jMrties  aforesaid  lawfullj^  appearing  before  us 
h  their  proctors  respectively,  and  the  proctor 
a  the  said  honourable  Elizabeth  Chudleiffh 
praying  sentence  to  be  given  and  justice  to  be 
done  to  bis  party,  and  the  proctor  of  the  said 
right  honourable  Augustus  John  Hervey  also 
earnestly  praying  sentence  and  justice  to  be 
dooe  to  his  said  party ;  and  we  liaving  care- 
folly  looked  ioto  and  duly  considered  of  the 
wbole  proceedings  bad  and  done  before  us  in 
tbe  laid  cause,  and  observed  by  law  what  ought 
to  be  observed  in  this  behalf,  have  thought  fit 
and  do  thus  think  fit  to  proceed  to  the  giving 
.sod  promul^nf^  our  definitive  sentence  or  final 
decree  in  this  autme  cause^  in  manner  and  form 
foUowiog  (to  wit :) 

**  Forasmuch  as  by  the  acts  enacted,  alleg- 
ed, exhibited,  propounded,  proved,  and  confess- 
.  od  in  this  cause,  we  have  found  and  clearly  dis- 
oorered,  that  tbe  proctor  of  the  said  honourable 
Erizabeth  Chndleigb  hath  fully  and  sufficiently 
foQDded  and  proved  his  intention  deduced  in  a 
oertaio  libel  and  allegation  and  other  t>leadings 
sod  exhibits  ^ven  in,  exhibited,  and  admitted 
00  ber  behalf  lo  this  same  cause,  and  now  re- 
Biaioiog  in  the  registry  of  this  court  (which 
libel  and  allegation  and  other  pleadings  and 
exhibits  we  take  and  will  have  taken  as  if  here- 
is  repealed  and  inserted  for  us  to  pronounce  as 
bcreiuaAer  we  shall  pronounce ;)  and  that  no- 
thing, at  least  eflfectual  in  law,  hath  on  the  part 
sad  behalf  of  the  said  right  honourable  Augos- 
toi  John  Hervey  been  excepted,  deduced,  ex- 
bibited,  propounded,  proved,  or  confessed  in 
tbis  same  cause,  which  may  or  ought  iu  any 
^^  to  defeat,  prgudioe,  or  weaken  tbe  inten- 
tioB  of  the  said  honourable  Elizabeth  Chnd- 


leigb deduced  as  aforesaid;  and  particularly 
that  the  said  right  honourable  Augustus  John 
Hervey  bath  totally  failed  in  tbe  proof  of  his 
allegation  given  in  and  admitted  in  this  cause, 
whereby  he  pleaded  and   propounded  a  pre- 
tended marriage  to  have  been  solemnized  be- 
tween him  and  the  said  honourable  Elizabeth 
Chudleigh,  spinster:    and  therefore  we  John 
Bettesworth,  doctor  of  laws,  the  judge  afore- 
said, first  calling  upon  God  and  setting  him 
alone  before  our  eyes,  and  having  heard  counsel 
in  this  cause,  do  pronounce,  decree,  and  de« 
dare,  that  the  said  honourable  Elizabeth  Chud- 
leigh, at  and  during  all  the  time  mentioned  in 
the  aaid  libel  given  in  and  admitted  in   tbis 
cause,  and  now  remaining  in  the  registry  of 
this   court,  was  and  now  is' a  spinster,  and 
free   from   all   matrimonial   contracts  or  es- 
pousals   (as   far   as   to  us   as  ^et  appears) 
more  especially  with  the  said  right  honour- 
able Augustus  John  Hervey ;    and  that  the 
said  right  honourable  Augustus  John  Hervey, 
notwithstanding  the  premises,  did  in  the  years 
and  months  libellate,    wickedly  and    malici- 
ously boast  and  publicly  assert  (though  false* 
ly)  that  he  was  contracted  in  marriage  to  the 
said  honourable  Elizabeth  Chudleigh,  or  that 
they  were  joined  or  contracted  together  in  ma- 
trimony :  wherefore  we  do  pronounce,  decree, 
and  declare,  that  perpetual  silence  must  and 
ought  to  be  imposed  and  enjoined  the  said  right 
honourable  Augustus  John  Hervey  as  to  the 
premises  libellate,  which  we  do  impose  and  en-* 
join  hiro  by  these  presents;  and  we  do  decree 
the  said  right  honourable  Augustus  John  Her- 
vey to  be  admonished  to  desist  from  his  l>oast« 
ing  and  asserting  that  he  was  contracted  to  or 
joined    with   the   said   honourable    Elizabeth 
Chudleigh  in  matrimony  as  aforesaid ;  and  we 
do  also  pronounce,  decree,  and  declare,  that 
the  said  right  honourable  Augustus  John  Her- 
vey ought  by  Yaw  to  be  condemned  in  lawfol 
expences  msde  or  to  be  made  in  this  cause  on 
the  part  and  behalf  of  the  said  honourable  £!!•» 
zabetb  Chudleigh;  to  he  paid  to  the  said  Eliza* 
beth  Chudleigh  or  her  proctor ;  and  aeoord- 
ingly  we  do  condemn  him  in  such  expences, 
which  we  tax  at  and  moderate  to  the  sum  of 
100/.  of  lawful  money  of  Great  Britain,  besides 
the  expence  of  a  monition  for  payment  on  ihia 
behalt  by  thb  our  definitive  sentence  or  final 
decree,  which  we  read  and  promulge  by  thesn 
presents.  J.  Bettrsworth. 

*«  Arth.  Collier. 
«*  Pet.  Calvert. 
««  Wm.  WTNJiE," 
**  This  sentence  was  read,  promnlged,  and 
given  by  the  within-named  the  vicar-sfeneral 
and  ofilctal  principal  on  Friday  tbe  10th  day 
of  Febroary  in  tbe  year  of  our  Lord  1769,'  in 
the  dining-room  adjoining  to  the  common-bsA 
of  Doctors  Commons,  situate  within  ithe  parish 
of  St  Benedict,  near  Paul's  wharf,  London, 
there  bein^f  then  and  there  present  the  wiCnesKt 
specified  m*  the  acts  of  coort,  which  f  at- 
test-^MARK  HoLMAN,  notary-pubUc,  deputy^ 
register.*' 
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Mr.  Wallace.  Yoav  lordthipt  are  now  pos- 
sessed of  a  Sentence  jbti? en  by  the  Consistory 
Court  of  the  bishop  of  London  in  a  cause  in- 
stituted there  to  tVy  a  claim  made  by  Mr.  Her- 
Tey  of  marriag;e  with  the  noble  prisoner ;  yonr 
lordships  find  by  that  sentence  the  claim  eza- 
mioed,  and  th^  decree  pronounced  upon  the 
allegations  and  the  evidence  given  in  the  cause ; 
by  which  decree  the  noble  prisoner  at  the  bar 
is  declared  free  from  all  matrimonial  contracts 
«nd  espousals  with  Mr.  Hervey. 

My  lords,  the  ;ioble  prisoner  by  the  indict- 
.  mentis  charged,  subsequent  to  this  supposed 
marriage  to  Mr.  Hervey,  to  have  married  the 
late  duke  of  Kingston. 

It  is  for  me  now  to  anbmit  to  your  lordships, 
thst  this  Fentence  is  conclusive  aa  lonff  an  it  re- 
mains in  force,  and  that  of  necessity  it  milstbe 
received  in  evidence  in  all  courts  and  in  all 

E laces  where  the  subject  of  that  marriage  can 
ecome  a  matter  of  dispute. 

My  lords,  I  don't  know  any  conrt  which 
the  constitution  of  this  kingdom  has  placed  the 
decisions  of  the  rights  of  marriage  m  but  the 
ecclesiastical :  I  believe  it  will  not  be  contended, 
that  the  common-law  courts  of  this  country 
have  any  such  original  jurisdiction.  3Iar- 
riages  may  indeed  incidentally  come  to  be  dis- 
cussed and  determined  in  the  courts  of  common 
law,  and  in  many  cases  absolutely  necessary  to 
the  due*  administration  of  justice;  but,  my 
lords,  it  will  not  be  found,  that  where  the  pro- 
per forum  has  given  a  decision  upon  the  point, 
the  communlaw  courts  have  ever  taken  upon 
themselves  to  examine  into  tl^e  grounds,  or 
at  all  question  the  validity,  of  that  sentence. 

My  lords,  as  far  as  we  have  books  to  resort 
to,  we  find  instances  from  the  earliest  times 
down  to  the  present,  where  the  power  of  the 
ecclesiastical  courts  is  in  terms  recoffuized  by 
,  the  common-law  courts,  and  where  their  deci- 
sions have  been  considered  as  conclusive  upon 
.every  question  in  which  they  l^ave  jurisdiction, 
and  especially  in  cases  like  tlie  present,  par- 
ticularly belonging  to  them. 

My  (orda,  I  don't  know  in  the  common-law 
courts  any  iostauce  where  the  legality  of  mar- 
riage can  come  directly  in  question,  that  the 
^urts  bave  decided  i^ponit  without  referring  to 
the  bishopt  the  ordinary  of  the  place,  to  cer* 
lify  ;  unless  the  marriage  has  been  decided  by 
a  suit  instituted  in  the  Ecclesiastical  Courts, 

Your  lordships  will  permi|  me  lo  refer  your 

lordships  to  those  authorities  of  law  which  are 

to  be  found  in  our  books  ;    and  by  the  able  as- 

.sistance  which  yonr  lordships*  indulgence  Jiaa 

.given  the  prisoner  at  the  bar«  you  will  more 

.particularly  have  explained  the  nature  of  the 

.proceedings  in  the  Ecclesiastical  Courts,  how 

Aur  snd  to  what  purposes  in  those  courts  they 

,are  ctMiclusivey  and  where  they  are  open  to 

.  such^  litigation.    I  shall  beg  to  refer  year  lord- 

sbios  t4  a  paae  reported  by  lord  chief  justice 

CoKo,  in  tlie  fourth  part  of  his  Reports,  by  the 

.name  of  Bunting,  and  Addinflshall,     In  the 

S7th  year  of  the  reign  of  Eliaabeth,  there  was 

a  marriage  between  4»a  Tbomaa  Twee^  and 


one  Agnes  Adilingshall,  and  subsequent  to  this 
marriage  a  person  of  the  hame  of  Bhnting  li- 
belled against  the  wife  of  Tweede,  claimiD|f 
under  a  pre-contfact,  and  the  spiritual  ooort 
enforced  that  contract:  afterwards,  on  the 
death  of  Bunting,  ra  question  arose  between  the 
issne  of  the  second  marriage  and  the  cdAlateral 
relations  of  Bunting  ;  the  collateral  relatfons 
insisting  that  the  second  rnarriajgre  was  utterly 
void,  because  there  had  enisled  a  first  marriafjpp, 
and  the  husband  living  a^  the  time  of  the  se- 
cond. .  Another  objection  I  shall  state  to  your 
lordships  was,  that  though  it  might'be  conclb- 
sive  between  the  parties^  yet  Tweede  the  first 
husband  being  no. party  to'the  suit,  nor  to  the 
sentence  which  id.is^olved  itie  mamage  between 
them  in  the  Ecclesiastical  Court,  it  could  n6t 
afifect  him, nor  indeed  any  body  but  the  parties : 
the  resolution  of  the  Coqrt  was,  that  he  beii^ 
then  ie  facto  the  husband,  though  he  was  not 
a  party  ^o  the  suit,  nor  in  th^  Ecclesiastical 
Court,  yet  the  sentence  against  the  wife  shoufd 
bind  the  husband  de  facto ;  isnd  **  forasmuch 
as  the  cognizance  of  tt^epght  of  marriage  be- 
longs to  the  Ecclesiastical  Court,  and  the  saoie 
court  has  given  sei^tenoe  In  jthis  case,  the 
judges  of  our  (aw  ouglit  (although  it  W  against 
the  reason  of  our  law)  to  give  faith  and  credit 
to  th^ir  proceedings  and  sentences,  and  |e 
think  that  their  pruceedlngs  are  consonant  to 
the  law  of  holy  church,  for '  cuilibet  in  suo  arte 
*  perito  credendiim  ^i  ^^  and  so  the  issue  of  the 
first  marrisge,  in  consequence  and  upon  the 
credit  of  the  sentence,  were  considered  as  le- 
gitimate.'* My,  Idrd  chief  justice  Coke  has 
also  reported  another  case  upon  the  subj*'Ct  of 
marrisge  in  the  40th  year  of  queen  ^lizsbeth, 
which  your  lordships  will  find  in  the  seventh 
part  of  his.lleports,  page  41,  by  the  name  of 
kenp's  case,  which  is  shortly  this : — Christo- 
pher Kenn,  esquire,  married  Elisabeth  Stowe^, 
and  had  issue  ^  afterwards  .the  Ecclesiastical 
Court  pronounced  a  sentcfnce  of  divorce  between 
Mr.  Renn  and  the,  lady,  who  were  not  of  the 
age  of  consent  at  the  time  of  ilie' marriage; 
and  in  consequence  of  this,  sentence  he  mamed 
a  second  wife ;  the  issue  of  the  first  marriase, 
claiming  the  inheritance,  exhibited  a  bill  in  tne 
court  of  Wards  of  that  day,  in  order  to  have 
the  benefit  of  the  succession  ;  and  ofiTered  to 
prove,  that  though  the  sentence  had  been  given 
m  the  Ecclesiastical  Court  nn  the  ffround  of 
his  father  and  mother  being  within  the  age  of 
consent,  yet  that  they  were  above  the  age  of 
consent ;  that  in  truth  they  had  cohabited  to- 
gether for  eight  or  nine  years,'  and  had  issue 
of  that  marriage.  There  could  be  nodoobt,  if 
the  matter  was  open  to  examiiiation*  that  the 

a  St  iparriage  was  effectual ;  for  in  the  first 
acej  the  parfies  were  above  the  age  of  con- 
sent, and  if  they  had  been  under  the  age  of 
cpnseut,  yet  their  cohabitation  together  aAer 
that  agC;^  and  more  especially  as  they  bad  tssue, 
would  have  been  sufficient  to  establish  the  mar- 
riage. It  was  srgued  too,  that  it  was  open  to 
examination,  because  both  the  statute  and  com- 
mon law  of  tbe  oodntry  take  notice  of  the  a^ 
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of  conseot ;  Md  tberefore  it  was  equally  com- 
peleDt  to  a  court  of  common  law  to  examine 
lototbeqaestion,  as  loan  EcclesiasticafI  Court. 
It  was  fbrther  urged,  that  the  qdestion  related  to 
ao  iolferitance of  which  the  Ecclesiastical  Court 
had  no  jurisdiction  or  cohtrool,  and  thertffore 
it  was  a  question  properly  before  a  court  of 
common  law  :  but  I  he  Cfonrt  then  coooeived 
theMselves  so  far  bound  by  tlie  decision  df  the 
Bccleslastical  Court,  thoUs^h  founded  on  false 
sogig^tion,  that  they  held  tbe  plainttfT  in  thkt 
cause  not  entitled  to  any  relief. 

My  lords,  I  beg  leave  to  trouble  your  lord- 
ships with  the  words  of  the  Court  upon  thkt 
sul^ect :  after  stating  the  reasons,  the  book 
proceeds: 

"  But  it  was  reSoWed  by  all  the  jitstices"  (for 
it  was  a  reference  to  tbe  two  chief  justices,  to 
two  other  justices,  to  tbe  chief  baron,  and  two 
other  barons)  **  that  the  sentence  should  con- 
clude as  long  as  it  remained  in  force."     And, 
my  lords,  the  Reasons  given  are,  **  that  the  ec- 
clesiastical judge  has  Sentenced  the  contract 
and  marriage  to  be  void  and  of  no  effect ;   and 
allltougb  tbey  were  of  the  age  of  consent,  yet 
if  the  original  contract  was  void  and  of  no  ef- 
fect, thftt  there  was  just  cause  of  divorce ;  and 
if  the  marriage  had  been  within  the  age  of 
consent,  the  ecclesiastical  judge  is  judge  as 
well  6f  the  assent  as  of  the  first  contract,  and 
what  shall  be  a  sufficient  assent  or  not ;  and  aU 
though  the  ecclesiastical  judge  shews  the  canse 
of  his  sentence,  yet  forasmuch  as  he  is  judge 
of  the  original  matter,  that  is  of  the  lawfurness 
of  the  marriage,  we  will  never  examine  the 
eaofte,  whether  it  be  true  or  talse ;  for  of  things 
the  cognizance  whereof  belongs  to  the  Eccle- 
siastical Court,  we  ought  to  give  credit  to  their 
•eotences,  as  they  give  to  the  judgments  in 
oar  courts.'' 

Your  lordships  find  here  a  case  where,  ac- 
cording to  tbe  facts  stated,  there  was  no  doubt 
of  the  validity  of  the  first  marriage,  and  of  the 
legitimacy  of  the  issae  claiming  in  that  caus6; 
and  if  there  bad  been  no  sentence  of  the  Ec- 
clesiastical Court,  no  doubt  could  have  existed 
of  the  right  of  succession :  but  the  sentence  In 
tbe  Ecclesiastical  Court  having  interposed,  the 
court  of  common  law  conceived  themselves  ab- 
•olutely  bound,  nay,  that  they  had  no  right  to 
iooic  into  tbe  cause  of  that  sentence,  for  it  was 
a  matter  originally  of  ecclesiastical  jurisdiction, 
'  and  tbey  must  give  faitli  and  credit  to  the  sen- 
tence of  the  ecclesiastical  judge  in  that  cause. 
Your  lordships  will  find  that  my  lord  cbi^f 
justice  Coke  cited  a  case  so  long  ago  as  the 
S2d  of  Edward  the  4tb,  where  Uie  same  doc- 
trine was  laid  down  in  the  Ecclesiairticar  CouH 
having  a  complete  and  decisive  jurisdiction 
vpoo  this  point. 

My  tords,  these  Cases,  from  the  reporter 
and  from  the  judges  who  diftermined  tbem, 
the  reporter  being  one,  I  take  to  be  of  the 
btfhest  authority,  'ahd  acknowledging  those 
prmcipfea  which  occu^  frequently  in  the  books, 
tlioogh  not  under  solemn  decisions,  but  as  the 
rccnved  opinions  of  judgte  and  bf  lawyers 
Iron  the 


My  lonis,  I  did  befiira  ttk%ntioii  to  your  lord- 
ships a  case  from  Carthew  ;  I  sball  not  state  it 
particulaHy  now,  but  only  to  the  point  whieh 
we  are  now  upon,  that  is,  of  the  fleMenoe  toeing 
concluBive. 

My  lords,  this  was  not,  as  supposed  In  tlla 
airgtiWent,  a  niti  priu$  optnion,  wbich  every 
judge  must  give  with  theiufbitnation  he  carriea 
with  him,  tind  whbout  tbe  s^istance  of  tho 
rest  of  the  judges  of  the  court,  but  a  solemn 
decision  id  trial  at  bar  in  the  court  of  King's- 
beitfch  in  the4lh  of  king  William,  4rh«n  1  think 
lord  chief  justice  Holt  firesided  in  that  court : 
it  Was  too  upon  a  sentencie  Of  jactitation  of 
marriage,  which  yonr  lordships  have  now  be- 
fore you,  whidh  Was  thei^  held  to  be  conclu- 
sive eii^idende,'and  that  no  teSfimohy  whateffer 
ought  to  be  redeived  against  il.  Yourlordtlhipf 
will  take  the  #drds  of  the  Cortrt  upon  fbat  oc- 
casion :  «  Upon  {he  debate,  tlfe  CbwK  were  all 
of  opinion,  thdt  this  Ifetft^dce  WbilM  unrepealed 
was  conclusive  agttihst  all  miitter^  preeetient ; 
and  that  the  temportil  cbMm  thmt  -ghre  credit 
to  it  until  it  is  reversed,  beidg  It -matter  of  mera 
spiritual  cognizance." 

Your  lordships  fibd,  that  in  the  reign  of 
king  William,  that  notion  which  had  from  all 
time  prevailed  was  as  strong  as  ever,  and  that 
tbe  judges  of  the  court  of  King's-bench,  iu 
which  It  was  tried,  were  all  clearly  of  opinion^ 
that  a  case  like  the  present  df  jactitation  of 
marriage  was  conclusive  upon  the  point,  till  it 
was  reversed  or  repealed. 

My  lords,  the  same  doctrine  is  laid  down  hj 
my  lord  chief  justice  'Holt,  who  presided  at 
the  trial  of  this  cause,  in  a  case  reported  iu 
Salkeld,  290,  by  the  name  of  Black  ham's  case : 
it  turns  upon  the  claim  of  property  in  the  gooda 
of  a  woman  deceased.  The  plaintiff  prorM 
the  goods  to  be  in  his  possession,  and  to  be 
tak^n  away  by  the  defendant.  lAgainst  this 
claim  of  the  pfaintiiT,  the  dKendant'Miewed 
that  th^se  were  the  goods  6f  one  JaneBfadk- 
bam  in  her  Kfe-time,  aftd'tbat  Aie  defenda(nt 
had  taken  out  letters  of  administration  to  bdr, 
and  so  was  entitled  to  the  goods.  Upon  this 
the  plaintiff  proved,  that  some  few  days  before 
her  death  she  was  actually  married  to  bim  ; 
and  in  answer  to  tbat  it  was '  insisted,  tfiat  the 
spiritual  court  had  determined  the  right  to  be 
in  the  defendant;  for  they  could  not  have 
gnmted  administration  to  the  defendant  but 
upon  a  stipposition  that  there  was  uo  such  mar- 
riage ;  and  that  this  sentence  being  a  matter 
wiuiin  their  jurisdiction  WAs  conclusive,  and 
could  not  be  gainsaid  as  in  evidence.  M^  lord 
chief  jnstice^olt,  who  was  the  judge  sittitfg 
at  Nisi  Prius,  who  determined  (he  case  I  last 
cited,  says  thus:  ^^  a  matter  whi6h' has  been 
directly  determined  by  their  sentence  <  cannot 
be  gamsaid ;  their  sentence  is  conclusive  iu 
such  cases,  and  no  evidence  shall  be  admitted 
to  prove  tbe  contrary ;  but  then  it  must  be  iu 
point  dh'ecdy  tried.'' 

My  lords,  th^  seatence  before  your  lordsbtpe 
at  present  is  in  a  cause,  Vhere  tbe  object  of  tbe 
proaectttion  was  to  qneMion  tbe  claim  of  mar- 
riage, aud  where  the  marriage  ie  the  point  dip 
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rectly  tried  tod  determiDed  ;  ao  that  acoordini^ 
to  lord  Holies  opinion,  if* the  sentence  be  directly 
upon  the  qnestion,  it  is  so  oonclusiTe,  that  it  is 
not  competent  for  any  coart  of  coniinon  law  to 
examine  into  the  matter,  or  receive  any  evi- 
dence to  contradict  it. 

My  lords,  these  are  cases  as  far  as  have  hap- 
pened in  the  courts  of  law. 

I  shall  now  trouble  your  lordships  with  a  case 
determined  in  the  House  of  Lords,  under  the 
name  of  Hatfield  and  Hatfield :  it  came  on  be- 
fore the  House  of  Lords  in  the  year  1735. 
The  case,  as  collected  from  the  printed  cases  of 
the  fimes,  is  thus: — one  Leonard  Hatfield  mar- 
ried Jane  Porter,  who  had  different,  names  I 
tee  assigned  her,  and  by  his  will  made  a  pro- 
Tision  for  her  as  his  wile.  In  March,  1720, 
ahe  filed  a  bill  in  the  court  of  Exchequer,  in 
Ireland,  where  the  subject  of  her  provision 
lAy»  against  Leonard  Hatfield,  a  son  by  a  former 
wife,  and  a^inst  a  trustee,  to  have  the  benefit 
of  the  provision.  In  January  followiuff  the 
defendant,  the  son  and  heir  of  her  husband, 
baving  discovered  that  she  had  been  before 
married  to  one  Porter,  which  Porter  was  then 
living,  he  procured  a  release  of  part  of  the 
provision  from  Porter,  and  filed  a  cross- bill  for 
a  discovery  of  the  marriage,  and  to  stay  the 
proceedings  upon  her  bill.  In  this  cross  bill 
Le  questioned  her  upon  her  auuriage  to  Porter : 
she  denied  that  she  nad  ever  gone  by  the  name 
of  Porter ;  but  with  respect  to  a  marriage  with 
porter,  she  pleaded  that  she  ought  not  to  make 
m  discovery,  because  it  tended  to  criminate  her- 
self; and  being  an  accusation  of  bigamy 
a^inst  her,  the  plea  by  the  rules  of  the  court 
of  equity  was  or  course  allowed,  that  court 
never  compelling  persons  to  discover  on  oath 
crimes  which  may  be  the  subject  of  prosecution 
against  themselves. 

My  lords,  however  by  the  plea  one  pretty 
plainly  discovers,  that  there  was  reason  to  sop- 
pose  she  was  the  wife — indeed  she  knew  it— it 
was  capable  of  proof,  and  woald  be  proved  in 
the  cause. 

My  lords,  they  proceeded  to  the  examination 
of  the  witnesses,  and  clear  evidence  was  given 
that  this  woman  was  the  wife  of  Porter: 
Porter  himself  had  confessed  it  in  his  answer, 
and  he  had  stated  the  minister  and  the  wit* 
nessei  who  were  present  at  the  marriage ;  so 
that  he  gave  Hatneld,  the  heir  at  law,  an  op- 
portunity of  bringing  direct  proof  of  the  mar- 
riage from  the  very  persons  present.  This 
woman,  finding  that  she  would  be  pressed  by 
that  proof,  had  recourse  to  the  ecclesiastical 
court:  she  instituted  a  suit  against  this  Porter 
of  iactitalion  of  marriage,  pending  the  cause ; 
and  af^er  depositions  taken,  though  not  pub- 
lished, she  got  Porter  over  to  her  interest.  He 
was  willing  to  defeat  that  release  which  he  had 
given ;  and  therefofre  he  does  not  enter  into 
proof,  but  appears  bv  a  proctor  for  form's  sake, 
that  a  judgment  mignt  pass  against  him.  Upon 
this  the  ecclesiastical  judge  decreed,  as  in  all 
causes  of  jactitation  they  do  where  they  find 
thai  there  is  no  marriage,  that  the  partj  .libsl- 


ling  was  free  from  a|l  matrimonial  contracts 
and  espousals  with  Po|ier^    In  this  case  Porter 
had  given  a  release,  as  her  husband  had  upon 
oath,  in  the  court  of  Exchequer  in  Ireland, 
stated  the  marriage  with  precision,  even  named 
the  minister  and  the  witnesses  at  the  mar- 
riage, yet  in  the  ecclesiastical  court  he  appears 
by  a  proctor,  and  has  sentence  passed  against 
him,  without  insisting  on  the  marriage  or  any 
defence.    The  court  of  Exchequer  in  Ireland 
received  this  sentence  as  conclusive  against  the 
marriage  with  Porter;  they  conceived  thejr 
were  bound  to  ^ive  credit  to  the  ecclesiastical 
court    The  plaintiff  in  the  cause,  knowing  in 
what  manner  he  had  been  deceived,  that  in 
truth  Porter  was  the  husband  of  this  womao* 
appealed  to  the  House  of  Lords  in  England. 
The  House  of  Lords  here  conceived,  as  the 
court  of  Exchequer  had  doi;ie,  that  the  matter 
was  determined  by  a  competent  jurisdiction  ; 
and  yet  your  lordships  see  there  was  fraud  upon 
the  face  of  the  proceedings,  if  it  had  been  com- 
petent to  the  Court  to  nave  entered  into  that 
consideration:  but  the  House  of  Lords  herv 
conceived  the  matter  at  an  end  whilst  the  sen- 
tence remained  in  force,  and  the  decree  of  tb« 
court  of  Exchequer  was  affirmed.    Upon  the 
pleading  this  sentence,  the  court  of  Excheqaer 
in  the  first  instance,  the  House  of  Lords  in  the 
last,  proceeded  to  determine  the  matter.    It  is 
so  taken  notice  of  by  sir  John  Strange,  in  a 
case  I  shall  presently  mention.     It  is  taken  no- 
tice of  by  a  very  laborious  compiler  of  the 
law,  Mr.  Vioer:    under  his  title  of  Marriage, 
he  mentions  the  g^round  of  the  determinatioia 
thus:— the  legality  of  marriage  shall  never  be 
agitated  in  equity,  especially  after  sentence  in 
the  spiritual  court  in  a  cause  of  jactitation  of 
mamage,  although  the  proceedings    in    the 
spiritual  court  were  only  faint  and  collusive. 
My  lords,  I  take  thik  to  be  a  case  of  the 

Greatest  authority,  a  decision  of  the  House  of 
eers  in  this  country,  and  upon  a  point  of  jacti- 
tation of  marriage,  a  sentence  of  the  same  na- 
ture with  the  present  before  your  lordships. 

I  shall  beg  leave  to  trouble  your  lordships 
with  a  case  or  two  more  upon  the  subject, 
which  are  of  more  modern  times :  one  is  re- 
ported by  sir  John  Strange  in  the  second  part 
of  his  Reports,  960,  under  the  name  of  Clews 
and  Bathurst.  The  action  was  fur  maliciously 
procuring  the  plaintiff's  wife  to  exhibit  articles 
of  the  peace  against  him,  and  for  living  with 
her  in  adultery :  the  plaintiff  proved  the  mar  > 
riage  by  the  parson  and 'a  woman,  and  also  e 
consummation  ;  to  encounter  which, the  defen- 
dant produced  a  sentence  of  the  consistory  court 
of  London,  in  a  cause  of  jactitation  of  marriage 
brought  by  the  woman  against  the  plaintiff^ 
wherein  she  was  declared  free  from  all  contract, 
and  perpetual  silence  imposed  upon  the  plain- 
tiff; which  sentence  was  pronounced  since  the 
issue  had  been  joined  in  the  cause ;  and  the 
chief  justice  ruled  this  to  be  conclusive  evi- 
dence till  reversed  hy  appeal,  and  the  plaintiff 
was  non-soited.  Your  lordships  find  here  was 
a  causs  rightly  broughti  clear  proof  of  the 
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narriag^e  made  at  the  trial  by  the  witnessee 
present,  no  doi^btof  the  fact,  bat  the  production 
of  a  seofeace  in  the  ecclesiasttcal^  court  in  di8«- 
affirmaDce  of  that  marriage;'  a  sentence  of 
jactitation.  The  chief  justice  who  tried  the 
ctose  considered  the  business  as  conctuaed ; 
that  it  was  of  no  consequence  when  the  decision 
V8S  made  ;  if  the  nooment  before  the  trial,  it 
was  enough,  being  by  a  court  having  the 
proper  and  the  sole  jurisdiction  of  the  noratter, 
and  whose  opinion  ODUst  be  decisiTe;  and 
therefore,  though  the  cause  had  been  brought 
kfore  any  suit  instituted  in  the  ecclesiastical 
coort,  thoogh  there  was  no  doubt  of  (he  foun- 
Moo  for  that  cause,  yet  the  sentence  is  per- 
mitled  to  have  effect,  and  to  non-snit  that  plain- 
tiff who  bad  been  injured  in  the  manner  the 
case  states. 

My  lords,  there  was  too,  at  the  same  sittings, 
aaotber  case  which  is  reported  in  the  following 
Wjge  by  sir  John  Strange,  of  Da  Costa  and 
Villa  Heal,  which  was  an  action  upon  a  con- 
tiact  of  marriage,  per  verba  defuturo^  brought 
by  the  gentleman  against  the  lady,  who  pleaded 
Ifae  usual  plea  non  auumpsit.    When  the  plain* 
tiff  bad  opened  bis  case,  the  defendant  offered 
IB  evidence  a  sentence  of  the  spiritual  court  in 
a  cause  of  contract,  where  the  judge  had  pro- 
BJUttced  against  the  suit  for  a  solemnization  in 
tbe  ftce  of  the  church,  and  declared  Mrs.  Villa 
Real  free  from  all  contract :  and  the  chief  jus- 
lice  held  this  to  be  proper  and  conclusive  evi- 
denee  ;  that  it  was  a  cause  within  their  juris- 
dietion  ;  that  the  nature  of  the  contract  was 
properly  examinable  by  them ;  and  therefore, 
u  a  point  determined,  he  non- suited  the  plain- 
tiff io  that  cause,  though  the  plaintiff  there 
opened,  and  was  ready  to  have  proved,  the  fact 
of  the  marriage  before  the  court;  but  the  sen- 
tence baring  interposed,  the  court  conceived 
they  were  to  pay  that  credit  which  every  court 
bemre  bad  done  in  Westminster- Hall,  which 
aH  judges  ia  every  age  had  done  to  the  eccle- 
■aaiieal  jurisdiction  in  cases  within  their  juris- 
dictioo;    and  finding  himself  concluded  by 
that,  defeated  the  plaintiff  of  the  effect  of  thn 
snit.    Bfy  lords,  it  was  in  this  case  that  tbe 
case  of  Hatfield  and  Hatfield  was  quoted  as  an 
aothority. 

My  lords,  these  are  cases  upon  the  very 
Miots  of  marriage,  and  many  of  them  your 
iordshipa  find  upon  the  effect  and  force  and  con- 
dusion  of  a  sentence  similar  to  that  now  under 
eonaideration,  that  of  a  jactitation  cause.  My 
loida,  this  has  been  more  recently  and  within 
ear  own  memory  understood  to  be  law,  recog- 
.  used  to  be  law,  and  decided  accordingly.  It 
is  not  long  ago  since  an  action  was  brought 
against  the  honourable  Mr.  Thomas  Hervey, 
mjf  a  tradesman,  to  recover  a  debt  for  neces- 
saries found  for  his  wife.  On  that  trial  tbe 
Btarriage  was  proved  to  the  satisfaction  of  the 
jory,  and  the  defendant  found  liable  to  pay  for 
those  neoesswies.  Mr.  Hervey  instituted  a 
suit,  in  tbe  consistory  court  of  the  bishop  of 
-Landony  of  jactitation,  and  he  was  declared 
6aa  from  all  eapouiaU  and  contracta  of  nar- 


tiage  with  the  lady.  During  tbe  continoanca 
of  this  sentence,  thoogh  appealed  from,  another 
creditor  brought  an  actibn  against  Mr.  Harvey, 
and  had  to  produce  in  evidence  the  same  wit* 
nesses  .who  had  proved  tbe  case  of  tbe  other 
creditor  before  any  sentence  had  been  obtained^ 
and  bad  succeeded ;  but  the  learned  chief  jus* 
tice  who  tried  that>cau6e,  conceived  it  was  not 
then  open  to  examination  ;  that  though,  in  the 
first  instance,  when  the  cause  of  the  first  credi« 
tor  came  to  be  discussed,  there  was  no  sentence 
in  the  ecclesiastical  court,  and  of  necessity  the 
court  of  common  law  must  decide  upon  the 
marriage;  but  there  had  then  intervened  a 
sentence  in  the  ecclesiastical  court,  wbiohp- 
whilst  in  force,  was  conclusiva;  and  of  course 
dismissed  the  plaintiff's  claim ;  and  the  inteni 
of  that  appeal  was  to  suspend  and  reverse  thai 
sentence ;  yet  while  it  stood  unreversed  it  waa 
conclusive,  the  fact  of  marriage  was  open  to  ne 
examination  in  any  court  whatsoever.  This  ia 
only  an  affirmance  of  the  principles  of  the  lavr» 
and  the  doctrine  found  in  the  determinations  of  ' 
a  thousand  cases  which  the  books  furnish. 

My  lords,  it  is  not  peculiar  id  the  case  of 
marriage;  it  is  the  same  in  other  instaocea 
where  tbe  ecclesiastical  courts  have  the  juris- 
diction ;  it  is  so  in  the  probate  of  wills,  it  is  so 
in  the  granting  of  letters  of  administration :  if 
a  will  is  forged,  if  a  will  is  fraudulently  ob- 
tained of  a  personal  estate,  of  which  tbe  Ec- 
clesiastical Court  has  the  jurisdiction ;  if  that 
court  has  granted  a  probate,  it  is  not  open  to 
a  court  of  common  law,  it  is  not  open  to  a 
court  of  equity,  to  enter  into  the  fraud  made 
use  of  in  obtaining  the  will,  or  to  the  forgery 
committed  upon  a  testator.  I  shall  refer  year 
lordshios  to  a  case  or  two  upon  that  head :  that 
of  Noel  and  Wells,  in  first  Levinz's  Reports 
Q35j  in  tbe  19tb  of  king  Charles  the  second : 
it^was  an  action  brought  by  the  executrix  of 
the  husband,  and  upon  the  Irial  the  plaintiff 
produced  the  probate  of  the  will  in  evidence. 
The  defendant  instated  the  will  was  forged ; 
and  the  chief  justice  before  wjiom  it  was  tried 
was  of  opinion,  he  could  not  give  such  evidence 
directly  against  the  seal  of  the  ordinary,  in  any 
things  within  his  jurisdiction :  upon  which  n 
case  was  made  for  the  opinion  of  the  court, 
and  a  verdict  was  for  the  plaintiff,  and  the  court 
held  that  the  chief  justice  at  the  trial  had  done 
right  in  rejecting  the  evidence  of  the  forgery, 
that  no  such  evidence  ought  to  be  given  till 
the  probate  was  repealed :  they  might  indeed, 
by  proving  the  seal  of  the  ordinary  forged, 
have  relief;  but  if  tbe  seal  of  the  ordmary  waa 
genuine,  then  whatever  forgery  or  fraud  waa 
committed,  it  was  not  open  to  tbe  examination 
of  a  common<>law  conrt. 

My  lords,  the  same  doctrine  is  to  be  found 
in  the  case  of  Bransby  and  Kerrick  and  others, 
which  was  determined  by  the  House  of  Lords. 
It  was  stated  in  that  case,  that  one  RobeK 
Bransby,  the  complainant's  son,  being  intitM 
to  tbe  reversion  of  a  freehold  and  copyhold 
estate  expectant  upon  tbe  death  of  the  com- 
plainant, made  his  will^  by  wlucb  he  gave  aH 
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hw  retl  «b4  perapml  estate  to  the  defendant 
iKerrifikt  and  mad^  bim  his  executor,  wUq 
|urered  the  vill  io  the  Eoclesiafticat  Court,  in 
comnaoB  form  :  afcerirards,  in  a  cootest  id  the 
Bcelesiaatioal  Court  toachinpr  the  validity  of 
^at  will,  a  aentenc^  waa  given  in  favour  or  the 
will  in  the  year  1716.  Qraosby,  the  father, 
filed  a  hill  in  Chancery,  to  set  aside  the  will  for 
Iraud  and  impoaitiqn.  Witnesses  were  exa- 
nioed,  and  many  acts  and  circumstances  of 
impositipn  were  proved  upon  the  defendant. 
The  caose  oame  to  be  heard  before  lord  Nac- 
plesfield,  then  chanaellnr,  upnn  the  14th  of 
Korember  1718,  when  his  lordship,  struck 
irith  the  monstrous  fraud  j^nd  iniquity  of  the 
Iransaction,  declared  the  executor  should  stand 
as  a  trustee  for  the  next  of  kin.  Upon  appeal, 
the  House  of  Lords  reveraed  the  decree,  upon 
the  ground  that  it  was  not  competent  to  a  court 
of  equity  to  examine  into  fraud  and  impositioa 
an  a  will  touchinji^  personal  estate;  that  the 
^ort  of  ecclesiastical  jurisdiction  bad  decided 
that  point ;  that  it  was  no  longer  open  to  dia- 
cussion. 

My  lords,  the  same  rules  obtain  with  respect 
$o  every  court  of  competent  jurisdiction,  whe- 
Iber  foreign  or  domestic :  we  give  credit  to  the 
ilecisions  of  all  foreign  courts  in  points  within 
Ibeir  proper  jurisdiction,  and  do  not  examine 
into  toe  facts,  but  are  condoded  bv  the  sen* 
lence.    I  will  only  refer  your  lordshipato  a 
case  in  sir  Thomas  Raymond's  Reports  47S. 
In  the  war  between  the  Dutch  ^nd  the  French 
in  the  time  of  Charles  the  second,  a  ship  was 
•etaed  by  the  French  as  a  Dutch  ship,  and 
condemned.    The  ship  being  in  truth  English, 
Ihe  purchaser  under  tlie  French  condemnation, 
iNrought  the  ship  into  England,  where  the  right 
iowner  seized  her:   upon  this  an  action  was 
Ittoogbt  by  the  purchaser  under  the  condem- 
nation.    The  defendant,  the  original  owner, 
offered  to  prove  his  property,  and  that  the  ship 
.was  never  a  Dutch  ship,  nor  was  liable  to  be 
taken  and  condemned  by  the  French:   bat 
what  said  the  court  ?  We  must  give  credit  to 
the  eondemnation  of  the  court  in  France ;  we 
are  forced  to  give  credit  to  and  believe  that  thia 
jihip  was  in  the  condition  of  a  Duteh  ship,  and 
^iol^ect  to  a  condemnation :   and,   upon  the 
ground,  that  if  a  court  of  competent  jurisdic- 
tion gives  a  aentence,  all  other  oonrts  must  be 
bound  by  it,  the  English  man  was  precluded 
irom  asserting  his  right.*    lit  was  the  same 
.upon  a  case  of  an  insurance,  which  will  occur 
,to  some  of  your  lordships,  where  the  ship  was 
warranted  JSwediah,  and  condemned  in  the  war 
jbetween  JSngland   and  France:   the  parties 
•were  .concluded  from  insisting  .that  the  ship  is 
any  longer  Swedish  or  a  neutral,  becauae  a 
icaurtof  competent  jurisdiction  had  decided  the 

r*See8U.Jftaym.  893.  Carthew  d2.  JRex 
ji.  Raines,  1  JUd.  Raym.  S63,  13  Alod.  13a. 
<Wdv  V.  Bovill,  3  EaM  4.76.  See  also  that  ca^e 
,<;ited  in  13  East  473  ;  and  the  other  cases  upon 
ibis  sulject,  cilfld  by  |Ir.  Bargrave  in  hb 
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matter.  Th^  same  law  holds  in  resp^t  to  the 
courts  of  Admiralty :  whether  prize  or  not 
prize,  belongs  to  t^e  Court  of  AdmiraUy; 
jurisdiction  of  that  court  decides  i^pon  the  snb* 
ject ;  tho^gh  they  hi^^e  given  %  wrong  deci-  < 
aion,  thooff  b  the  facts  did  not  ^arrant  it,  tbouj^  1 
the  judge  bf^s  done  it  corruptly,  yet  it  is  a  sea-  < 
tence  which  the  common-law  courts  roust  ^  1 
bound  by,  wherever  it  comes  in  litigation  here :  i 
and  I  have  known,  in  pi>int  of  experience,  in  aa  ii 
action  of  trespass  brought  here  for  seizing  a  • 
ship,  where  it  has  been  before  a  Court  of  Ad-  n 
miralty  and  received  a  decision,  that  the,  court  n 
of  common  law  no  Ioniser  entertains  the  cause,  >i 
for  the  oueation  of  prize  or  not  prize  is  pecu-  tii 
liarly  bdongiog  to  the  admiralty  iurisdictioo,  ill 
and  you  give  faith  and  credit  to  that  jnris4ic^  U 
tion.  I  might  refer  your  lordships- too  (but  ii 
the  cases  are  innumerable  upon  the  su^ect)  to  %\ 
that  of  Burroughs  and  Jamineau,  in  Strang^  ^ 
233,  which  was  upon  a  bill  of  exchange,  where,  «] 
by  a  peculiar  local  custom  within  Le^^ioni,  « 
it  is  competent  to  the  acceptor  of  a  bill,  by  a  i 
judgment  of  the  court,  to  have  bis  acceptance  ^ 
annulled.  If  the  drawer  becomes  bankrupt  he-  ^ 
fore  the  bill  be  payable.  There  ia  no  8^cb  law  | 
in  this  country  ;  yet,  giving  credit  to  the  sen-  ^ 
tonce  of  that  court,  the  Court  of  Chancery  here  .^ 
would  not  send  it  to  a  trial  at  law,  but  deter*  ^^ 
mined  upon  the  point,  that  the  sentence  in  th^t  ^^ 
court  was  decisive  upon  the  subject,  it  being  a  ^ 
matter  within  their  jurisdictioo.  |^ 
JMy  lords,  in  almost  every  caae  where  jpdg*  x 
ment,  or  records  of  other  courts  have  been  the  ^,,- 
subject  of  discussion,  the  sentences  «tf  the  Ec- 
clesiastical Court  have  always  been  cited  and  \^ 
argued  from  as  conclusive  upon  the  subject  of  ^^ 


t'j 


dispute,  and  the  courU  have  uniformly  adopted  ; 
those  cases  as  law ;  but  the  attempt  has  ever  ' 
been  to  distinguish  cases  immediately  before 


the  court  from^  those  determined  by  tGe  ecde-  '^ 
siastical  jurisdiction.  Your  lordships  will  find  ^ 
much  of  that  in  the  case  of  Philips  and  Bury,  ^. 
in  Skinner,  468. 

My  lords,  there  was  a  very  late  case  deter-  ^* 
mined  in  the  court  of  Conoinon  Pleas,  sad  ^ 
which  is  now  got  into  print,  reported  by. Mr.' ^ 
Serjeant  Wilson,  which  is  Biddulph  and  Ather»  ^ 
It  arose  upon  a  question  of  claim  by  the  duke  ^^ 
of  Norfolk  to  all  wreck  within  the  rape  of  ^' 
Bramber,  in  Sussex,  which  was  proved  by^< 
many  records:  it  was  a  qaestion  whether  thoie  ^< 
records  were  admissible,  or,  if  admissible,  were'* 
ooncluaive  evidence.  The  cMionsel  who  argnal  ^ 
in  fovour  of  those  records  and  the  conclusiiiflN 
which  was  to  arise  from  ibem,  compared  thetp^ 
^o  the  case  of  ecclesiastical  sentences,  anji^ 
would  gladly  have  brought  those  records  wtt)i-  ^ 
in  that  rule.  The  jCourt  in  )ibat  case  acknow«*' 
(edged  the  aiigument  profier  wjth  respect  to  8^  * 
£cp|je8iaatical  Courts.  The  Court  admitM^ 
that  the  sentence  of  an  Ecclesiastical  Coart|fl ' 
a  matter  whereof  thejf  haye  the  sole  oognt-: 
zance,  is  conclusive  evideoce,  and  parole  eft- ' 
dence  shall  never  be  received.  '  My  lords,  t^^^*^ 
ia  a  menufcrint  note  in  being  of  ysU^i  d^' 
iyAg9  pacUcuIarly  «aid  ;    and  I  fiai  U  «nf ' 


^Miy  u  6116  ot  (he  in'^tioces  wWre  the  sen- 
ftbce  was  conclusive,  b^  the  Ua^ded  chief  jusV 
tice  Who  then  presid^if  ih  the  Court:  he  says, 
tf  (here  it  ft  sen/eAce  in  atk  J&cclesiastical  Court 
declariD^  a  marriage— for  instance,  if  it  could 
b  prove^f  by  a  hundred  fitnesses  that  the 
parties  i^ere  never  within  500  miles  oT  each 
plher,  that  e?i(fence  is  not  to  be  received,  but 
Aie  inifgrbeni  of  ^  the  ^ccTesiasticaf  CoaVt  is 
o6bausive  upon  the  point.  In  dfiany  of  the 
ittses  i  hav^  cited  to  youif  lordships,  the  qaes- 
(ioD  came  directly  before  the  Court,  and  re- 
^ivedf  a  s6leinn  discussion :  in  some  the  doc- 
tiiiie  \m  been  recognized  ;  in  none,  nor  \n  any 
Qtse  that  I  know  o^  has  it  ever  been  doubted. 

ffy  fords,  though  the  cases  respect  civil  suits, 
^  trustt\iat,noreatgrodiid  of  distinction  can  be 
inftd^  between  criminal  and  civil  proceed in|2fS : 
n  civil  suits,  courts  ijo  as  far  as  possible  to  re- 
lieve cfaims  founded  in  e(]uicy  and  justice ;  in 
'6idiina1'  cases»  the  leaning  is  ftlways  to  the 
Selinidants ;  and  therefore  t  should  conceive 
lliicft  evidence  stronger,  in  a  criminal  prosecu- 
tion, in  favour  of  innocence. 

JHy  lords,  I  will  tf  ke  the  liberty,  however^ 
df  reminding  your  lordsliips  of  two  or  three 
cases  io  criminal  law,  where  the  same  doctrine 
1m^  been  established,  and  the  acts  of  the  Ec- 
clesiastical Court  deemed  conclusive  upon  the 
inlject,  ontil  reversed  by  appeal.  My  lords, 
in  the  ISf  volume  of  sir  John  Strange's  Re- 
ports 481,*  your  lordships  wjU  find  a  case  that 
happened  at  the  Old  Bailey  in  the  8(h  of 
beorgeilie  1st ;  it  was  an  indictment  for  forg-^ 
log  a  will  of  a* personal  estate.  On  the  trial, 
the  foTjiirery  was  proved ;  but  the  defendant 
j^roclocing  a  probate,  that  was  held  to  be  con  • 
elusive  evidence  in  support  of  the  will,  and  the 
defendant  was  acquitted.  This  your  lordships 
see  was  a  prosecution  tor  a  very  seVions  offence 
Meed  i  a  prosecution  for  the  forgery  of  a  will : 
Ae  forgery  is  stated  to  have  been  actually 
||roved  at  the  trial,  but  upon  the  production  of 
a  probate  from  the  EcclesiaslicjftI  Court,  whose* 
decisions  are  fioal  and  cooclusife  upon  such 
ihbiects,  the  defendant  was  acquitted,  and  tlie 
d^videooe  of  the  forgery  rejected.  It  ought  not 
ib  have  been  received,  if  that  cirduknstance  of 
Ae'  probate  ha^  been  discovered  sooner  to  the 
Court;  but  the  defendant,  perhaps  conceiving 
tkat  there  could  be  no  evidence  to  atlect  him 
d^th'tbe  guilt  of  forgery,  withheld  the  probate; 
jHiatever  might  be  the  reaso^,  it  is  immaterial,*^ 
It  produced  it  in  time  to  save  himself;  tor  you 
^       receive  a  probate  in  the  Ecclesiastical 


■  ■      ^        ■  ^^—i ^^1^^        ■■■  ■ 

*  This  was  the  case  of  the  King  and  Yin- 
^t,  as'  to  which,  see  the  remarks  which  were 
^hd^  io  the  arguments  on  the  part  of  the  pro- 
.  nead'otk  in  this  case  before  us.  See,  too,  East's 
PI.  Cr.  cb.  IP,  6.  43,  the  various  cases  stated 
^  Mr.  Hargrave  in  his  learned  Discourse  al- 
nady  mentioned,  and  the  reasons  for  the  appel- 
Mis  ih  Bouchier  and  others  v.  Tay  lor*  These 
lassons  'were  writtei^  by  Mr.  Hargrave,  and 
ft6b  of  them  ais  relate  to  the  matter  befora'  us, 
at  inserted  in  ifattt  Ut^tU. 
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^onrt  s'giinst  the  testimony  of  ten  thousand 
witnesses. 

Your  lordships  will  find  the  same  doctrine  in 
the  sameliooTc,  Ist  sir  John  Strange's  Reports, 
in  the  Cils<^  of  King  and  Roberts,  where  that 
def&ndaot  exhibited  a  will  in  Doctors  Com- 
mons, as  executor,  and  demanded  probate ; 
after  long  contest,  it  was  determined  in  favour 
of  the  plaintiff;  and  upon  an  appeal  to  tha 
Delegates,  i\\\i  sentence  was  cobtirmetl ;  after 
the  sentence,  the  parlies  who  had  brought  it 
about  felt  (Hit  amongst  themselves,  and  disco- 
vered that  the  will  which  had  been  proved  was 
a  forgery.  The  manner  of  giving  relief  was  to 
grant  a  commission-  of  review ;  but  the  persou 
who  ba4  beeO  disappointed  and  injured  by  this 
forgery, '  also  preferred  a  bill  of  indictment 
against  the  persons  concerned  in  the  act  oT 
forgery.  The  chief  justice  refused  to  try  the. 
cause  whilst  the  seotence  was  in  force,  but  in- 
sisted that  it  should  stand'  off  till  the  sentence 
was  laid  out  6f  the  case  by  the  decision  of  the 
commissioners  under  that  commission  of  re- 
view. My  lords,  in  this  your  lordships  6nd 
the  doctrine  recognized  In  the  strongest  manner. 

The  next  case,  which  came  before  the  court 
of  King's-bench,  is  the  King  and  Gardell.*    It 
was  an  indictment  prosecuted  by  Mr.  Craw^- 
ford,  a  fellow -commoner  of  Queen's  college, 
for  assault  upon  him.    At  the  trial  of  the  in- 
dictment, the  defendant,  who  had  acted  by  the 
orders  of  the  college,  produced  the  acts  of  th^ 
college  by  which  Mr.  Crawford  wais  expelled. 
He  came  into  the  garden  of  the  college  after- 
wards with  an  intent  to  take  possession  of  his 
rooms,  aAd  the  officer  of  the  college  took  hold 
of  him,  and  conducted  bim  out  of  the  limits  of 
the  college ;  and  this  was  the  assault  in  thai 
indictment,  and  which  was  in  point  of  Uw  an 
asMult;  and  unless  the  defendant  had  a  de- 
fence, or  an  excuse  for  bis  acts,  he  must  have 
been  found  guilty.-  The  act  of  expulsion  was 
given  in  evidence.    An  offer  was  made  by  Mr. 
Crawford  to  prove  the  invalidity  of  those  acts, 
that  by  the  constitntion  of  this  college  more 
persons  were  necessary  to  concur  in  an  act  of 
expulsion  than  had  been  present  at  that  time^ 
and  other  objections  were  made  to  the  valiiftty 
of  those  acts.    The  learned  judge,  before  whom 
that  cause  came  to  be  tried,  codceived  himself 
concluded  upon  this  subject ;  that  as  the  col- 
lege had  the  sole  jurisdiction  of  the  cause,  their- 
decision  was  conclusive  upon  him ;  and  it  did 
not  signify  upon  what  grounds  they  had  gone, 
for  the  effect  of  their  judgment  was  an  excuse 
of  the  defendant,  and  so  long  as  it  remaiued 
uniin peached,  and'  unreversed  in  the  proper 
course,  there  could  be  no  doubt  hut  it  furnished* 
protection  to  the  defendant,  or  to  speak  mor^ 
properly,  a  defence  a^'ainst  this  indictment. 
This   doctrine   not  being  satisfactory  to  thd 
gentleman,  he  brought  the  business  before  the 
court  of  King's -bench  ;  and  that  Court  weri^ 
unanimously  of  opinion,  4liat  the  Coort  had 

*  See  the  Case  of  Collett  v,  lord  Keith,  9 
Badt,  SQO. 
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done  right  at  the  trial  of  the  cause  to  reject  all 
evidence  upon!  the  ground  of  these  acts  of  ex- 
pulhion  ;  that  the  acts  themselves,  being  within 
the  jurisdiction  of  the  college,  were  sufficient 
for  the  defendant  to  avail  himself  of ;  and  that 
It  was  not  competent  to  the  prosecutor  of  that 
indictment  to  siiew  to  the  Court  that  these 
were  not  regularly  or  orderly  done,  or  that  they 
were  invalid  in  any  respect  whatsoever.  My 
lords,  in  that  case  the  general  doctrine  was  re- 
cognized, that  in  all  courts  of  competent  juris- 
diction their  acts,  however  wrong  they  are,  yet 
while  they  remain  in  force,  are  conclusive 
upon  every  other  court  t  the  casea  of  eode- 
siastical  sentences,  and  many  others,  were  tbeo 
neotioned. 

I  might  refer  your  lordships*  memory  lo  the 
•ases  in  Exchequer  seizures,  where  condemna- 
tions are  given  constantly  without  a  Wenoe 
alniosti  and  V el  all  other  courts  are  concluded 
by  them.  It  has  been  thought  so  extremely 
hard  a  doctrine,'  that  judges  have  wished  for 
the  liberty  of  examiniof^  ibto  the  fiict,  and  to 
liave  the  matter  fully  discussed  in  the  courts ; 
yet  when  the  matter  came  to  he  fully 'ai^ed, 
the  result  has  ever  been,  that  the  judgment  has 
been  found  conclusive  upon  all  other  courts 
Whatever. 

M  J  lords,  under  these  authorities  for  a  suc- 
cession of  agesj  I  confidently  rest  that  your 
lordships  win,  m  the  present  cause,  conceive 
the  sentence  of  the  Ecclesiastical  Court  now 

Srodnoed,  in  a  case  clearly  within  their  juris- 
iction,  in  a  case  in  which  they  have  the  sole 
jurisdiction,  to  be  conclusive ;  no  courts  what* 
^ever  have  a  direct  cognizance  of  marriage  but 
the  Ecclesiastical  Court.  Suppose  a  person 
without  any  grounds  whatever  claims  a  mar- 
riage ;  it  may  be  hiffbly  injurious  to  the  lady ; 
the  has  no  remedy  but  by  resorting  to  an  ec- 
clesiastical court,  because  there  is  no  other 
court  that  can  bring  the  matter  immediately 
and  directly  in  question :  if  a  woman  separate 
Irom  her  lawful  hufband,  what  court  is  there 
|o  compel  her  to  cohabit  with  him  but  the  cen- 
•ore  of  the  Eccleaiastical  Court?  It  is  that 
forum  which  the  constitution  of  this  country 
has  intrusted  with*  the  decision  of  the  legality 
•f  marriages. 

As  there  are  not  to  be  found,  in  common- 
law  or  ecclesiastical  courts,  any  decision  coo- 
Irarv  to  those  I  have,  with  great  dderence,  al- 
teaJy  submitted  to  your  lordships'  consideray 
tion,  I  trust  your  lordships  will  give  that  de- 
termination upon  the  validity  and  effect  t>f  this 
•entence,  which  courts  of  Uw  bare  ever  dbne^ 
when  a  sentence  of  the  same  kin^  has  been  a 
matter  of  diseussion. 

Mr.  Man^ld  [now  (1813)  Lord  Ch.  Just. 
ofC.  B.].  My  lords;  i  am  also  to  trouble 
your  lordships  in  support  of  that  sentence, 
which  has  been  offere:d  to  you  as  conclusive 
upon  tlie  present  occasion.  The  sentence  hav- 
ing been  read  to  your  lordships,  3'uu  are  now 
apprized  of  the  contl^nts  of  it.  The  proceedings 
JA  tbe  Ecclesiastical  Court,  of  which  the  noUe 


I  lady  at  the  bar  hopes  to  avail  herself,  begin,  as 
vour  lordships  have  heard,  by  a  complaint  on 
her  part,  that  Mr.  Hervey  did,  before  that  suit 
was   commenced,    improperly   and    withoat 
ground  lay  claim  to  her  as  bis  wife ;  in  other 
words,  in  the  language  used  in  that  court,  tha^ 
he  did  jactitate  that  the  lady  was  his  wife. 
The  suit  being  thns  begun,  the  next  proceed*  ' 
ing  in  it  is  in  the  common  way,  where  a  person 
thus  called  upon  means  to  insist  upon  a  mar- 
riage.   The  defendant  in  the  suit  admits  thai 
he  did  claim  the  lady  as  his  wife,  and  contends 
that  he  bad  a  rieht  to  do  so,  because  he  waa 
lawfully  married  to  her.    Such  being  his  alle- 
^tiou,  her  ladyship's  anawer  to  it  is,  that  thert 
IS  no  foundation  for  bis  claim  ;  that  she  is  not, 
that  she  never  wf  s  his  wife ;  and  she  states  vol 
the  allegatibna  made  by  her,  which  your  lord- 
ahips  have  heard,  a  great  variety  of  particnhM 
during  a  very  long  period  of  her  life,  in  which 
in  the  most  public  manner,  and  upon  the  most 
important  occasions,  she  was  universally  re- 
puted, received,  and  acted  as  a  single  woman. 
After  this  allegation  of  hers,  the  next  proceed- 
ing was  to  examine  a  ^reat  variety  of  wit- 
nesses, upon  the  result  of  whose  testimony  fol- 
lows that  which  is  the  important  part  of  the 
business,  that  is,  the  sentence  of  the  ecclesias- 
tical judge ;  which  sentence  pronoUnces  in  the 
same  way  in  this  as  in  all  other  suits,  where 
two  parties  litigate  a  marriage  claimed  on  ooe 
side  and  deni^  on  the  other — that  these  two 
parties  were  free  from  any  matrimonial  coo- 
tract.    If  that  sentence  is  to  have  the  force 
which,  as  it  is  apprehended  by  those  who  sit 
on  this  side  of  the  bar,  by  law  it  must  have,  it 
will  of  course  follow,  ih^  tbis  indictment  mint 
fall  to  the  ground ;  because  ^he  sole  foundation 
of  the  crinriinal  charge  is  the  supposed  mar- 
riage with  Mr.  Hervey,  which  this  sentence^ 
if  oonclusive,  must  unanswerably  prove  never 
tp  have  existed.    It  must,  we  submit  to  your 
'  lordships,  follow  as  a  consequence,  that  this  M 
the  proper  place  and  point  of  time  to  stop :  it 
would  be  to  no  purpose  for  your  lordships  to  st 
here  to  bear  a  long  story,  the  object  of  which, 
when  the  sentence  was  coticlusire,  would  only 
be  to  give  pain  to  one  whose  sufferings  no  ooe 
would  wish  to  encrease,  and  at  last,  after  it  had 
been  heard,  no  possible  good  effect  could  fol- 
low from  it.  .As  evidence  ought  not  to  be  heard, 
if  this  sentence  is  conclusive,  liecause  it  would 
be  hearing  that  whicb  could  have  no  intention, 
no  weight,  no  consequence;  so  it  would  ba 
nugatory  to  state  it,  and  every  body  would  wish 
to  decline  the  hearing  it  for  the  reasons  to 
which  1  alluded;  and  1  am  persuaded,  not  only 
for  the  sake  of  the  noble  lady  at  the  bar,  hot 
tor  the  sake  of  preserving  that  which  every 
one  will  always  thiiik  of  ^eat  importance,  that 
is,  uniformity  in  legal  decisions  and  judicatures, 
tlwt  ttiis  sentence  must  upon  this  occasion,  ai 
I  believe  on  every  one  haa  been  in  which  aoj 
such  sentence  l>as  ever  been  produced  in  a 
court,  be  deemed  decisive  aud  unanswerable.  ^ 
My  lords,  that  it  ougtit  to  be  ao  upon  thil 
occasion^  I  will  first  endca?  aur  to  shew  toy  out 
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lordsbipt  by  considerJD^  Uie  natur6  of  ibtt  act 
of  ^lament  upon  which  the  present  prose- 
cotioo  is  founded,  and  the  state  of  the  law  be- 
fore that  act  of  parliament  was  made. 

My  lords,  the  act  of  parliaqsent  creates  no 
Mir  offence ;  it  punishes  nothing  but  what  was 
punisbable  before, .  a  second  marriage  while  a 
fbrmer  existed:  taking  a  second  husband  or 
wife  while  there  was  a  former  in  being,  was 
aodoubtedly  ao  offence  long  before  this  statute 
'  of  king  James  the  first ;  indeed  as  long  as  the 
ecclesiastical  constitution  of  this  country  has 
labsisted.    This  act  nf  parliament  makes  no 
oiher  alteration  in  the  law,  but  as  it  subjects 
persons  committing  this  offence  to  temporal 
prssecQtloti  and  punishment;  before  this  act^ 
tnch  an  offence  could  only  be  the  object  of  ec- 
elesiastical  censure  and  punishment :  but,  my 
lords,  the  makers  of  this  statute  never  dreamt, 
fbat  they  were  in  any  respeot  aHeriug  the  ec- 
desiastical  constitution  of  this  kingdom ;  that 
fb^  were  in  any  instancy  invading  or  brealLing 
io  npoD  the  rtgots  of  the  ecclesiastical  coorts.* 
•o  SQcb  tbioff  is  to  be  found  in  the  stati^te ; 
nothing'  is  to  be  collected  from  that.    Indeed, 
if  yoa  mif  ht  4M>llect  from  the  preamble  to  the 
act  of  parliament,  it  will  appear  to  everyone 
who  reads  it,  that  it  was  not  in  the  imagination 
of  those  who  framed  this  law,  that  a  second 
marriage  could  be  made;  the  object  of  punish- 
mmt,  where  there  had  been  a  sentence  which 
prevented  a  supposed  former  marriage  being 
bindings  upon  the  parties.    When  I  say  that,  I 
itllode  totbe  exceptions  in  the  act,  which  make 
tto  past  of  your  lordships'  4>re8ent  considera- 
fion.     Bat  besides  that,  the.  preamble  of  the 
act  tells  your  lordships  what  it  was  that  the 
makers  of  it  had  in  view :  the  preamble  tells 
year  lordships,  that  divers  evil-disposed  per- 
sona Mng  married,  run  oot  of  one  county  into 
anofber,  or  into  placet  where  they  are  not 
koown,  and  there  become  to  be  married,  hav- 
ing aoother  husband  or  wife  living,  to  the  great 
displeasure  of  God,  and  ntter  undoing  of  oivers 
Jiooest  men's  children  and  others.     Now  it 
never  was  supposed  by  the  makers  of  this  act 
•f  parliament,  that  the  persons  described  in  the 
preamble  of  it  would  go  through  the  form  and 
ceremony  of  a  trial  and  liti^tion,  and  obtain  a 
^decision  io  the  Ecclesiastical  Court,  before  such 
•eeond  marriage  was  to  take  effect  which  was 
to  be  the  object  of  this  law :  but  it  is  enough 
that  in  this  statute  there  is  not  any  thing  that 
tends  to  diminish  or  break  in  upon  the  domi- 
tfioo  of  the  Ecclesiastical  Court;  hot  that  the 
tftatote  left  those  courts  and  the  law  relating  to 
fhem  just  in  the  same  airuation  as  they  were 
More,    Now  if  this  was  an  oflmo^  before  the 
set,  how  was  it  ponishableP  What  would  have 
been  ths  operation  of  such  a  sentence  before 
ibis  law  ?>  Unquestionably^  a  nerson  taking  a 
fleeoiid  husband  or  wife,  the  nrst  bebg  living, 
jnigbt  have  been  made  the  sabject  of  punish* 
Bwnt  in  the  ecclesiastical  courts.    Let  me  sup- 

£B  a  prosecation  oommeneed  for  that  purpose 
die  second  hosband  or  wife,  the  first  hus- 
d  or  m'A  being  ttving:  tttos^  who  stand 


near  roe,  who  are  much  better  acquainted  with 
the  proceedings  of  the  Ecclesiastical  Court  than' 
myself,  will  tell  your  lordships,  that,  so  long 
as  this  sentence  remains,  the  relation  of  hus- 
band and  wife  could  not  exist,  which  alons 
roust  be  the  foundation  of  a  prosecution ;  for 
taking  a  second  husband  upon  this  statute,  tha 
act  u|M>n  which  the  whole  proceeding  is  found<- 
ed,  having  made  no  alteration  in  the  case,  the 
law  remains  the  same.  It  does  not  follow 
from  thence,  nor  are  your  lordships  to  suppose 
it,  that  such  a  sentence  as  this  would  in  tha 
Ecclesiastical  Court  have  made  adultery  law* 
ful,  or  have  made  a  marriage  with  a  second 
husband  or  wife  a  good  one :  certainly  not ;  but 
while  the  sentence  subsisted,  it  would  have 
proved,  that  there  was  no  first  marriage  at  any^. 
time  by  any  parties  interested.  Sucn  a  sen* 
tence  as  this  riiay  h^  undone ;  it  is  a  fonda« 
mental  rule  in  all  nkatrimonial  causes  in  the 
ecclesiastical  courts,  that,  in  their  language, 

*  sententia  contra  matriiiionium  non  transibit  iu 

*  rem  judicatam.'  The.  issue  or  the  kindred  of 
persons  intitled  to  estates  may  have  a  variety 
of  reasons  for  ioip^ching  marriages.  As  to 
the  continuing  in  a  second  marriage,  the  con* 
tinning  in  adultery,  the  repeating  it  is  only  au 
increase  and  aggravation  of  sin  where  the  first 
marriage  oog£  to  have  prevented  it.  At  any 
time  there  may  be  a  suit  to  restore  and  set  up 
a  first  marriage,  which  has  been  undone  by  a 
sentence  by  accident,  by  mistake,  hy  collusion, 
or  from  any  other  reason  not  satisfactory.  If 
all  the  evidence  that  could  have  been  had  re- 
specting the  marriage  has  not  been  laid  beibro 
tne  spiritual  judge,  any  party  who  has  any  in* 
terest  may  at  any  time  again  apply  to  that 
court,  again  institute  a  suit,  offer  new  evidence, 
have  that  which  has  been  already  bew^,  heard 
again,  that  the  marriage,  if  it  did  really  ^xist, 
may  be  established  by  a  sentence  of  that  court: 
this  is,  1  believe,  clear  law,  and  undoubted  in 
that  judicature.  If  it  is,  then  your  lordships 
are  not  to  conclude,  that  by  any  sanction  which 
you  give  this  sentence,  yon  either  authorize 
adultery,  or  give  effect  to  second  marriages 
while  first  marriages  sutmst;  no,  at  any  time 
that  first  RMirriage  may  be  established  notwith* 
standing  a  sentence  against  it,  when  any  person 
shall  think  fit  in  a  l^al  way  in  such  judica* 
tures  to  impeach  that  sentence  t  but  all  that  is 
contended  for  is,  that  while  that  sentence  re* 
mains,  the  matter  is  concluded ;  the  marriage 
cannot  be  proved  to  exist ;  the  relation  of  bus* 
band  and  wife  is  destroyed. 

My  lords,  if  this  which  I  have  now  sub* 
mitted  to  your  lordships  he,  as  I  apprehend  it 
is,  well  founded  in  the  known  practice  and  law 
of  these  courts,  the  consequence  I  trust  will  be^ 
that  this  sentence  must  now  have  the  effect 
under  a  prosecution  upon  the  present  *act  of 
pariiament,  as  it  would  have  had  in  a  prbse* 
cution  in  the  Eoclesiastical  Court  for  an  adul* 
tery,  or  a  crime  against  the  first  marriage.  In 
that  judicature,  the  only  one  which  by  the  laws 
of  this  country  has  a  regular  jurisdiction  to 
enquire  into  siarriages,  by  a  seleoin  judical ' 
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these  twQ  parties  are  declared  pot  to  be  mar- 
ited ;  that  v^ould  hive  beeo  au  answer  to  any 
prosecution  before  the  statute.  The  statute 
leaves  the  pqwer  of  the  Ecclesiastical  courts  ex- 
actly ais  it  was  before ;  leaving  it  so,  a  sentence 
l^ronounceci  by  that  court  in  a  cause,  in  wbicl) 
It  lias  clear  iurisdiction,  must  I  apprehend  be 
decisive.  But,  my  lords,  it  h  undoubted.  Va- 
rious cases,  which  I  shall  not  trouble  your 
lordships  with  the  repetition  of,  have  been  men- 
tioned, libich  prove  that  to  no  purpose  can  this 
no'ble  lady  at  the  bar  and  Mr.  Hervey  be  con- 
sidered as  man  and  wife,  or  proved  to  be  man 
aftd  wife  while  this  sentence  subsists.  No  con- 
jugal duties  can  be  exacted  from  one  to  the 
Other ;  was  a  wife  starving  in  the  streets,  she 
could  not  in  any  way  oblige  him  to  contribute 
to^  her  support.  Whilst  such  a  sentence^e- 
inains,  the  woman  cannot  be  a  wife  for  any 
bene6cial  purpose  resulting  i^-om  matrimony : 
and  it  will  be,  1  believe,  difficult  to  point  out 
ope  for  which  she  can  be  a  wife,  unless  it  be 
for  the  siugle  purpose  of  subjecting  her  to  be 
punished  as  a  felon  for  marrying  a  second  hus- 
liand.  I  can  tiardly  believe  that  any  human 
creature  can  be  found,  who  would  wish  that 
the  noble  lady  at  your  bar  should  for  this  pur- 
pose alone,  and  in  this,  single  instance,  be 
deemed  a  wife^  whlep  she  can  be  in  no  other. 
But  if  there  be  any  who  wish  it, '  t  am  satisfied 

J^our  lordships'  Mishes  will  ga  along  with  the 
aw  as  I  understand  it  to  be,  if , the  law  be  so: 
atid  that  it  will  be  very  difficult  to  convince 
your  lordships,  that  she,  who  was  not  a  wife 
K>r  any  other  purpo^,  should  be  deemed  a  wife 
in  order  to  be  subjected  to  criminal  punishment 
for  an  open,  an  avowed,  and  by  her  thought  an 
honourable  marriage  with  a  noble  duke. 

*My  lords,  in  every  instance  in  which  an  issue 
in  the  temporal  courts,  in  the  courts  of  com* 
moD  law,  is  joined  upon  matrimony,  where  a 
niarriage  is  iusisted  upon  on  one  side  and  denied 
on  the  other ;  in  every  instance  of  that  sort  we 
know  the  temporal  courts  decide  not;  they 
send  to  the  spiritual  courts  to  have  the  matter 
enquired  into  and  decided  upon;  nothing  is 
more  clear  than  that  rule  of  law.  So  it  is  in 
eases  of  dower ;  where  dower  is  claimed  by  a 
widow',  where  it  is  denied  that  she  was  ever 
lawfully  married  to  her  husband,  the  temporal 
court  says,  it  has  oo  power  to  enquire  into  the 
matter,  it  must  refer  it  to  the  spiritual  court ; 
and  the  decision  of  the  bishop  is  final  upon  the 
point.  It  is  not  only  in  the  case  of  marriage, 
but  in  other  cases,  that  the  decision  of  the  Ec- 
clesiastical Court  is  the  Only  competent  one, 
apd  is  final  and  conclusive  to  all  purposes :  so 
it  is  upon  questions  of  legitimacy,  where  bas- 
tardy isalledged  and  denied  ;  the  common-law 
CT^urts  decide  not  the  point ;  they  send  it  to  the 
Xicclesiastical  Court:  so  it  is  with  regard  to  the 
probate  of  wills ;  and  no  case  can  be  stronger 
than  that  which  was  mentioned  to  your  lord- 
al^ips,  where  even  upon  a  criminal  accusation^ 
a  ^narge  of  forgery,  an  accusation  resemuliog 
^e  i^resejit,  a  decision  of  the  Gccle^iasticsd 
Ciiurt  io  farour  of  a  will  was  hM  to  be  coo- 


elusive  evidence  ujpon  an  indictment  for  for^ry, 
and  that  no  proof^  could  be  received  of  the  fact 
of  forgery  in  opposition  to  such  a  sentence.    }\ 
is  not  only  so  in  these  instances  of  the  j^cclesi- 
astical  Court ;  there  are  others  wittt  regard  to 
captures ;  the  decisions  of  the  courts  of  Admi- 
ralty are  in  like  manner  conclusive :  so  the 
court  of  Excbeduer,  upon  disputes  concerning 
the  revenue:    there  are  niany  other  instances 
which  might  be    pointed    out  to  your  lord- 
ships, in  which,  af'ter  the  sentences  of  courts 
having  conipetent  jurisdiction,  all  other  courts 
are  shut  out  from  enquiry  into  the  matter, 
however  it  might  appear  that  such  Sentence^ 
are  not  founded  in  truth.    This  rule  is  so  clear 
and  60  weir  known,  that  1  will  trouble  youj: 
lordships  with  no  particular  cases  or  instanced 
in  which  any  such  matter  is  determined  :  but 
there  are  some  tfiat  have  been  already  men- 
tioned to  your  lordships,  and  one  other  which  I 
shall  add,  to  which  1  shall  beg  your  lordsb||)s' 
attention  on  account  of  another  view,  which  it  it 
necessary  for  him,  who  wquld  contend  for  the 
full  force  of  this  sentence,  to  see  this  subject  io. 
My  lords,  it  may  be  saiai  something  of  th&t 
has  been  hinted  already ;    much  we'  know  baf 
been  talked  out  of  doors,  not  all  I  believ.e  war* 
ranted  by  the  fact ;  but  of  tliat  now  we  arfi 
not  to  judge  or  enquiry :   but  it  may  be  said,  i^ 
answer  tp  these  arguments  giving  the  utmasl 
force  to  such  sentences,  let  then)  be  final  ap4 
conclusive  as  they  may,  yet  if  a  sentence  caob^ 
sbeyin  to  be  the  effect  of  iagreement  aq,d  coVtji- 
sion,  that  it  shall  not  be  fiual,  that  it  shall  iM>t 
have  a  binding  force.     If  those,  who  are  U> 
argue  against  the  effect  of  this  sentence  in  tb^ 
extent  in  which  it  is  now  endeavoured  to  be 
urged,  should  be  at  liberty  to  i»ay,  that  tbej 
would  >attempt  to  shew  that  this  sentence  now 
in  question  l>ef6re  your  lordships  was  the  effect 
of  what  is  called  in  the  common-law  courts, 
covin,  or  collusion ;  if  thercr  was'  any  ground, 
as  1  do  most  firmly  believe  there'is  not, to  im- 
pute this  seiitence  tp  any  such  original;  yet 
before  your  lordships,  I  trust  it  will  appear, 
that  this  is  not  the  place  in  which  any  sucbcol- 
lusion  ought  to  b^  enquired  into.  Those  courts, 
which  the  coDsti|ution  hfis  trusted  with  the  io- 
vestigation  and  decision  of  maiters  relating  Uf 
marriage,  are  fully  equal  to  the  decision  of  aoy 
such  collusion  ;  they  may  undo  their  sentenoBS 
where  they  appear  to  be  collusive :  and  it  is  noi 
to  be  presumed  that  any  collusive  senten/i^ea 
would  be  encouraged  in  those  courts,    ludt^ 
there  is  one  strong  and  cogent  reason,  why  99, 
such  collusive  sentence^  are  ^o   be  feac«;d  ifl^ 
those  courts  ;  because,  a^  1  before  olwened  tfi, 
your  lordship8[,  a  sentence  there,  though  con- 
clusive while  it  stands,  may  at  any  time/bfc  W* 
tacked  or  impeacbed  by  ^bose  vvho  find  an  in- 
terest in  sodoiug:  -und  if  it  may,  rlieu  it  woii^ 
be  idle  for  persons  to  be  collusively  obt<iining  K 
sentence,  wheji  agiy  relations  that  onigbt  be  sjt-. 
fected  by  i$|ue  of  a  second  ooarriage,  in  u^oi^ 
any  person  who  has  an  ipiterest,  tuight  of^^". 
turn  aud  destroy  it.    ^his  at  least  Is  ve^^  ^, 
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Toor  iQrdsUpf^  «n4  the  effect  of  it  iirith  reg^ard 
tQ  ibye  pj^F*^!^  profecQtioD,  tbat,  if  it  was  to 
st^p  th^  ^reaept  pro^ecutiou,  \he  uta^ost  ,conr 

Ece  ilia(  would  fol)ow  fropn  it  iv,oi|ld  be 
at  it  could  only  prevent  such  prosjecu- 
^v^^  e0^i  ip  cases  in  ^bich  in>  truth 
the  partijps,  ivbp  bad  to  du  in  the  paqse  in  the 
Epci^i^aitcal  Court,  and  who  obtained  the 
tto^ence,  were  so  circumstanced,  that  it  fvould 
not  be  tli«  iut^e$t  of  any  bqinau  creatare  to  en- 
<ieairour  to  undo  t^ieijr  work :  and  that  it  is  not 
one  Pf  that  ^r^  of  oiarriaflT^^  such  ^  second  mar- 

S')l^9  as  it  iivas  the  ol^ect  of  this  temporal  law, 
e  statute  of  .James  the  ^rgt,  to  oi^jie  the  sub- 
j^t  of  pipi^fim^iit.    It  yr^s  made  on  account 

i't^tpporal  npfscbipfa  happening,  as  recited  in 
.e  preauiliie.     4^1ibqug(i  \\  js  mentioned,  and 
tftil/  .meiDtionefi  in  that  statute,  tbfit  such  se- 
^|u(  ipafria^fs  are  to  the  dishpnour  of  God, 
^  «|:e  lindc^btedly  high  offences  against  reli- 
ro/h  ^^^4  ^^  ^'y  ccfeniopy  of  roarripge  j  yet 
tf  that'  bad  lieen  the  only  e?il  that  bad  been  i  p- 
j^qpbepfte4  pr  found  fniir^  ;uch  second  mur- 
nu^,  U  is  not  to  Ifie  believed,  but  tba$  the  le- 
piUt)ifp  of  t^ia  fpuntry  >vou.ld  bave  left  such 
■ll^rrifgea  M)  have  Wfp  considered,  en<|uired 
into,  m^d  ppnished  in  those  courts,  in  wtucb  all 
ilpier  offeaioea  against  reli^^ion  are  very  pro- 
nerfy  only  cof^nijeable  and  puqisbable.    It  was 
Uie  t^iqpora)  mischief  that  produced  that  law ; 
and  your  lordships  may  easily  judge,  what  ap- 
IVflieiuuons  of  any  ten^poral  mischief  would 
^pee  fwQjok  aiich  weight  being  given  to  this 
^faotenoe,  as  ja  contended  for  firoip  proaecu- 
t^ua  being  stopped  by  such  sentences,  when 
i|  us  ^le^r  that  seqteace  cannot  do  mischief  to 
auy  liuman  creature,  who  does  not  chuse  to  sit 
4wi|  and  acquiesce  under  it ;  for  the  remojtest 
iffoe,  at  the  greatest  distance,  tl^at  can  be  burt, 
iQav  commence  a  suit  in  the  spiritual  court, 
wi  npav  therefore  get  rid  of  tbis  sentence. 
Give  it,  therefore  Its  utn^ost  force,  let  it  weigh 
tt  moich  as  is  desired  in  the  scale  iu  favour  of 
t|uj hf^if,  it  would  oul jp  go  to  prevent  a  prose- 
tfiftonf  wh^re  the  marriage  undone  waa  of  such 
Aspttf  tbat  BO  human  creature  would  have  an 
if4erej|t  to  support  it.    This  I  observe  to  ypur 
V^4Mhv*«  supposing  that  it   minf  be   urged 
iHPiyiMII  tbjs  sentence,  that  it  will  ha  attenapMid 
la  ^  proved  iq  be  produced  by  agreement  and 
cfgiUucioo. 

.  A^  lorda,  there  are  cases^  one  of  wbich  has 
h^pi  already  mentioned  to  your  lordships,  that 
m  terms  prove  Ui^  tbatcpllusiop  is,  not  the  sub* 
j^t  ^  temppral  enquiry,  that  It  ought  to  be 
^fimed  to  thjs  spuritual  courts*  Ther^  ^re 
^fimgf  ^ajtes.  which  seem  to  o^^  in  effect  t|9  prove 
fte^etlMBff.  ,     ^    ^ 

.  Tl^  easi?  9f  meo/f,  bm  already  be^n  n^eu- 
%N!^  tp'  yoyr  iordsbip» :  ip  that  cas^  if,  vf^  an 
ajU^nt  bs  tl^e  issue  of  tli^t'  tpaxri^ge,  yihete 
th^  i^been  ^^  dlvor^i^e  bfBtweei?,  tl^j  paf ei^ts 
^jTw^  i^Wfe  to  eP^AbUsl^  l^e  rf^a^r^ge.    In 

..*  BK^«^  np^  ^»'»n«  km^  of.  «»WWe^Wfe 
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or  coDseBted  to  the  marriage  efter  tl^  had  at«  . 
tained  io  marriageable  veer?,  to  the  y^ars  qf 
Consent,  ^n  they  are  called.  |^ut  who  is  it  atr 
teippta  tq  undo  tbat  marriage  ? — The  ehild  mk» 
was  born  of  those  parents,  cobabitipg  together 
loifit:  after  they  had  attained  the  age  Si  coiiaeot. 
And  yet  that  issue  was  not  beard :  no,  the  aeQ« 
tepee  was  held  to  be  conclusive ;  a  sentence 
proceeding  clearly  upon  a  ground  which  mual 
oe  false ;  stating  tbiit  the  parties  were  not  of 
the  fkge  of  consent ;  stating  that  thay  bad  never 
cdpsented  efter  they  ban  attained  ibat  age  i 
when  it  was  an  undoubted  fact,  indeed  the 
existence  of  tbat  issue  ^r^icb  litigated  it  proved^ 
that  they  must  bave  consepted  to  the  mitrfingn 
aflf  r  the  age  ef  coifsent. 

The  next  case  that  I  would  f  oggeat  to  your 
lordships  is  one  tbat  has  not  fieen  memione^k 
but  wbinb  appeers  to  me  y»  be  extremely  street 
\o  tbe  present  purpose.  )t  is  the  ease  ef 
Morris  an()  Webbert*  ie  Moore's  Reports,  f^%S^ 
Tbe  c^se,  in  short,  ^m  this :  two  persi^is,  mm 
of  the  name  qf  Berry  ^pd  the  other  of  Wilmoi 
Giffurd,  had  been  married;  they  had  bees 
married  ^ome  years ;  they  had  no  offspring ;  ^ 
suit  was  commenced  in  the  spiritual  court  for  i 
divorce ;  a  sentence  was  pconouneedy  wbicb  lA 
the  words  of  the  book  ar^  *  propter  viiium  fWPt 
'  petuum  et  in^potentiam  gf^erat.OBis'  m  tb« 
husband.  The  aei^ence  having  ao  proceeded* 
not  long  afterwards  both  these  pertiea  iiiarfiie4 
agaiq,  and  each  by  the  second  marriage  ftia4 
several  children:  some  yeara  tUlerwards  % 
cauae  ftfosv,  in  wbifh  it  became  a  qvea|i0«« 
wbetber  the  issue  by  the  Seconal  rofirri%ge  «if 
theliusbaod  thus  divorced  could  be  lagiunMUe> 
It  was  contended,  tbat  those  aubae^ept  efail* 
dren  by  that  husband  bad  proved,  and  irtdirei 
gably  proved,  that  the  foundatioe  of  tbe  dW 
vorce  waa  faUiB  ;  that  there  could  not  be  ikiik 
viiium  fcrpefuum  which  waa  made  the  greuiid 
of  the  divorce  The  comomn- law  court,  befenf 
whom  this  question  came,  clearly ^.held,  Ibal 
that  was  necessarily  preyed  by  the  sulisequenl 
children  which  that  buab«n4  bpd  bad  ; '  but 
still  cley  as  it  was,  U^  tju^  sentei^ce  ww 
founded  in  an  apparent  falsUood,  yet  it  WWfKk 
stand  ^  it  is  tbe  sentence  of  tbat  (oiut  Io  whiob 
tbe  constat li^ion  of  the  country  has  entrusted 
the  d^cisiep  of  such  matters ;  it  is  iHNt  for  oat 
courts  to  enquire  into  it ;  «e  should  iiaui|»  % 
jurisdictiou  which  does  not  belong  to  us ;  a«4 
i^pon  tbat  ground  it  was  determJAed,  thaA  iitt 
that  sentence  of  divorce  wfs  i^ndone  ie  lberee-» 
clfesiastical  copi^t,  it  mus^  be  bipding  and  esfif 
ciufijve,  and  the  i^sue  df  the  aecond  mB/m^ 
QQUMtbe  deemed  legitij^^ate. 

♦  See  vol.  3j  p.  849. 

Voltaire  baa  reoiarked,  that  tJpe  ecclf»ia<<wnt 
judges  derived  tiketr  coni^saoce  of  nsatjimefthl 
causes  froip  the  aj[|optipB  by  the  j(^miab  cbuMk 
of  the  marriage  coDti:act  into  tbe  claaa  ol^  aecain 
meolt'  In  aoattera  or  insufficiency,  be  oJW 
server,  "  Desclercspla^ent  ^  des  pr^trea  jlK 

ffii^^t^f>>    Mai^  4e  f Moi jogeaieei-iie.?— d«a^ 

J.MqWiJ^«2<i««^AtlgnlW«i^"  .  < 
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My  lords,  no  cases  csd  well  beiina|^iDed 
■troDger  than  these  to  shew',  that  even  sen- 
tences founded  in  agrreement,  funded  on  what 
may  be  called  collusion  of  the  parties,  are  yet 
binding,  till  they  are  rescinded  in  that  court  to 
which  alone  the  law  of  Engfland  has  intrusted 
tnd  confined  the  consideration  of  such  aaatters. 

Another  ease,  which  has  already  been  men- 
tioned to  your  lordships,  is  the  case  of  Hatfield 
und  Hatfield,  which  seems  to  me  also  to  decide 
this  point,  And  to  decide  in  terms.  The  case 
has  been  already  fully  started  to  your  lordships ; 
I  need  therefore  only  point  out  one  or  two  par- 
ticulars  of  it.  There  was  tt  dispute  between  the 
lieir  of  one  Hatfield  and  a  woman,  who  claimed 
to  be  the  widow  of  the  father  of  that  heir.  He 
insiated  upon  it,  that  she  was  not  the  wife  of 
Hatfield  Ins  father,  because  she  had  been  mar- 
ried to  one  Porter.  The  marriage  with  Porter 
was  pro? ed.  Porter,  who  was  a  party  to  the 
suit  in  the  court  of  eqnity,  admitted  it  upon  tils 
.  oath.  A  release  was  obtained  by  the  heir  from 
Ibat  Porter.  In  order  to  get  rid  of  this  release, 
«nd  thongh  the  fact  of  marriage  was  pro? ed  in 
Ihe  chwest  terms,  the  woman  commenced  a 
rait  for  jactitation  of  marriage  against  Porter 
in  the  Spiritual  Court  A  sentence  upon  his 
not  appMriog  wss  pronounced  in  that  court 
ugainst  bim,  and  that  was  held  in  the  House  of 
I^s  to  be  coDclusire.  Those  who  went  be- 
fore your  lordships,  then  sitting  in  judicature, 
■aid,  this  was  a  sentence  by  a  court  which  had 
the  alone  jurisdiction  of  the  matter,  and,  while 
h  stood.  It  must  decide.  The  books  that  take 
notice  of  this  case  eznressly  say,  that  the  sen- 
tence was  oonsidered-^inJeed,  afier  the  case 
ttated  to  your  lordships  it  could  not  but  be  so 
considered,— as  collusire,  I  think  is  one  of  the 
words  to  be  found  in  the  books ;  and  vet  though 
appearing  to  be  a  feigned  and  colhisive  sen- 
tence, the  answer  was,  that  collusion  is  to  be 
judged  of  alone  in  the  court  whe^e  the  original 
matter  arises,  which  has  alone  jurndiction  upon 
the  subject;  no  other  court  can  consider  it. 

My  fords,  I  am  aware  that  it  may  be  said  in 
answer  to  this  case,  that  this  was  in  a  court  of 
equity,  which  had  no  jurisdiction  to  enquire 
into  questions  concerning  marriage  in  the  Eo- 
desiastical  Court.  My  lords,  that  is  no  an- 
swer; for  wherever  a  sentence  founded  in 
agreement  between  parties  is  used  to  the  preju- 
dice of  a  third  persoh,  in  whaterer  court  it  is, 
untem  the  subject  be  of  such  a  nature  that  it  is 
cBclQsifeljT  confined  to  the  particular  court  in 
whith  it  arises,  where?er  such  a  sentence  is  at- 
tempted to  be  used  a^nst  a  third  person,  thai 
third  person  may  avail  himself  of  the  collusion 
noon  which  it  is  founded :  for  how  is  it,  that  in 
all  common  cases,  where  questions  arise  about 
aollusire  sentences,  that  the  party  against 
whom  they  are  used  gets  rid  of  tnem  ?  In 
•rder  to  do  that,  no  proceeding  is  requisite  in 
the  court  iu  which  the  sentence  is :  no ;  the 
perpon  against  whom  it  is  urged  says.  How- 
ever that  sentence  may  be  'between  yon  two, 
who  are  parties  to  it,  however  it  may  bind  you, 
it  is  fooadcd  in  agreement  between  yoa  two,  * . 


and  it  is  nothing  to  me ;  as  against  me  it  in 
void.  Thus  in  the  common  case  of  executors, 
a  creditor  has  a  right  to  be  paid  out  of  the  ef*  ^ 
foots  left  by  a  dead  person,  ii^ho  is  debtor :  thn 
executor  intending  to  cheat  the  creditor  by  aa 
agreement  with  another  person,  who  is  no  real 
creditor,  prevails  upon  him  to  commence  a  suit, 
and  sufim  judgment  to  pass  at  the  instance  of 
such  a  friend ;  by  which  he  is  made  the  ori- 
ginal creditor,  and  tlie  executor,  as  representa- 
tive, debtor  to  lh«  person  so  suing  by  agree- 
ment. The  real  creditor  cannot  pursue  any 
steps  to  undo  the  jndgment :  no ;  no  says,  by 
way  of  answer.  That  judgment  is  void  against 
me ;  you  two  persons  agreeing  and  coUuding^ 
together  shatl  not  turn  the  forms  of  law  to  my 
prejudice :  and  as  this  may  be  done  in  one  case, 
why  not  in  every  other,  where  a  judgment  or  a 
sentence  founded  upon  collusion  is  UMd  against 
a  third  person,  who  has  no  way  to  answer  it 
but  by  saying  at  once,  It  is  void  against  me, 
however  it  may  stand  good  between  you  ? 

This,  my  lords,  is  the  way  in  which  all  jndg* 
ments  by  collusion  or  by  covin,  in  my  knpw- 
ledge,  are  answered  andgot  rid  of.  But  in  the 
case  of  Hatfield  and  Hatfield,  which  1  last 
alluded  to,  it  is  answered,  that  the  Court  of 
Equity,  and  the  House  of  Lords  judging  as  m 
court  of  equity,  had  no  authority  to  e(i(|uire  at 
all  into  a  matter  depending  in  the  Ecclesiastical 
Court  relating  to  marriage,  because  that  court 
hath  an  exclusive  jurisdiction  upon  the  subject; 
ai^d  yet  in  that  case  and  in  this  there  could  be 
no  reason,  I  submit  to  your  lordships,  why,  if 
an  agreement  of  the  parties  could  be  a  ground 
for  impeaching  a  Judgment,  il  might  not  be  an 
wen  done  in  that  judicature  as  in  this  ? 

My  lords,  when  I  am  speaking  of  any  ar- 
guments that  one  may  suppose  to  be  urged 
from  an  attempt  to  prove  collusion,  there  are 
differences  between  any  such  judgments  as  are 

Syt  rid  of  by  a  third  person,  liecause  preju* 
cial  to  him,  and  founded  upon  an  agreement 
between  two  parties  to  a  suit  with  which  he  has 
nothing  to  do :  is  that  the  present  case  P  No 
third  person,  that  has  an  interest,  attempts  noir 
to  set  aside  this  judgment :.  the  olyect  here  is  to 
annul  the  judgment  as  between  the  parties  to 
that  suit  In  all  the  ^ases  that  can  lie  referred 
to,  where  questions  arise  upon  judgments  pass- 
ing by  agreement,  intended  to  be  levelled 
against  a  third  person ;  in  all  such  cases,  an 
between  the  parties,  the  judgment  stands'good. 
The  object  of  those,  who  in  such  respects  im>  ~ 
peach  the  judgment,  is  merely  to  prevent  itn 
naving  eflfect  against  those  who  itre  strangem 
to  it:  but  here  this  judgment;  this  sentence 
mult,  as  between  the  parties,  be  totally  und^e 
and  annihilated,  or  else  it  decides  the  question; 
because  unless  it  is  undone,  if  it  stands  g^od 
between  those  two  .parties  till  property  im- 
peached in  the  Ecclesiastical  Court,  wh^  then 
they  are  not  husband  and  wife :  and  this  con- 
sideration materially  distinguishes  such  a  judg- 
ment so  impeached  as  the  present  is,  from  tne 
common  case  in  jvhich  judgments  are  to  be  af« 
focted  I  not  00  as  to  be  avoided  between  the 
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utrtioybetweai  whom  thej  ttand  good,  but  ti 
bejoff  laid  aside  more  properly  than  beiog 
sToided,  so  as  not  to  be  toraed  to  the  pre* 
jadice  of  a  third  person,  who  is  DOt  a  party  to 
thein. 

My  lords,  another  distwction  which  I  ha?e 
before  suggested  to  your  lordships, 'which  I  re- 
mind your  lordships  of,  as  upon  the  present 
bead  of  the  arguments  1  am  suggesting  to  vour 
lordships,  there  is  this  difference.between  all  the 
cases  that  can  be  brought  before  your  lordshipa 
apon  the  head  of  collusion  or  pgreement ;  in 
ill  those  cases,  in  such  as  J  hate  alluded  to,  and 
a  hundred  others  might  be  put  whioh  fall  with- 
lil  ilie  same  rule  as  a  judgment  set  on  foot  by 
ao  executor  to  defraud  an  honest  creditor;  in 
such  casea  the  parties  hare  no  way  themsel? es 
to  commence  a  suit  to  set  aside  tbis  judgment ; 
their  mode  of  doing  it  is,  when  the  judgment 
is  used  against  them,  answering,  Whaterer  the 
judgment  may  be  as  between  yon  two,  as  to 
me  it  ia  Toid :  but  there  is  no  regular  process 
of  law,  no  fcoit  to  be  commenced,  by  which 
any  such  judgpaent  can  be  set  Aside  by  a  third 
person;  there  is  no  suit.  If  it  could  be  done 
al  aH,  il  must  be  done  in  a  manner  which 
fumishca  argument  in  eupportof  the  present 
aentenoe,  because  it  could  only  be  done  by  an 
appDcsation  to  that  court  in  which  such  a  judg- 
ment ia  given.  Another  court  may  say,  where 
h  ia  attompted  to  be  used,  that  it  it  m  nrOTcd 
la  be  founded  in  agreement  by  those  wbo  are 
parties  to  it,  it  shall  not  be  turned  against  a 
thini  person ;  but  no  other  court  but  that  in 
which  the  judgment  is  giren  can  set  it  aside 
and  annul  it. 

My  lords,  these  distinctions  clearly  appear, 
as  I  submit  to  your  lordships,  in  such  cases 
where  such  judgments  are  attempted  to  be  got 
od  of  by  third  persons  as  detrimental  to  their 
interests:  but  1  believe  I  can  produce  to  your 
lordahipe  a  legislative  instance,  that  a  collusive 
jodnieot  in  the  Spiritual  Court  cannot  be  set 
aside  after  once  given ;  that  it  is  final  and  con* 
elusive.  I  have  already  mentioned  it  to  your 
brdsbips  as  one  qf  those  points  arisintp  in  courts 
of  joslioe,  upon  which  ail  consideration  is  con- 
fined to  the  ecclesiastical  courts :  none  is  more 
important  than  a  question  concerning  bastardy 
or  legitimacy.  The  way,  your  lordships  know, 
10  which  that  question  is  sent  to  be  tried  by  the 
Ecclesiastical  Court,  is  this :  in  actions  of  va- 
rioaa  sorts,  where  a  person  claims  a  title  by 
descent,  the  legitimacy  of  bis  birth  becomes 
material.  If  the  party  against  whom  be 
daima  says  that  he  is  a  tiastard,  and  upon  that 
sa  iesueis  joined,  the  common  law  courts  in 
which  the  question  arises  send  the  matter  to  the 
Ecclesiastical  Court  to  be  enquired  of  and  de- 
eided.  In  answer  to  a  writ  for  that  purpose  go- 
ing from  the  common- law  court  the  ecclesias- 
tical judge  makes  a  certificate,  and  he  certifies 
that  the  P^rty  is  a  bastard,  or  is  l^iiimate : 
that  certincate  is  conclusive;  it  is  not  only 
coodiiaiFe  between  the  parties  to  the  suit,  it  is 
coQclttsive  to  all  the  world ;  it  never  can  be 
lausfacd  or  moved  again ;   that  cartifieate  once 


receivedy  that  record  m  the  common  law  eonrta 
is  final  for  ever. 

My  lords,  to  prevent  the  mischiefs  that 
might  arise  from  such  transactions  happening 
by  agreement,  and  a  false  certificate  obtained 
by  collusion,  depriving  persons  of  their  legal 
Fights,  various  tbt'ms  are  now  requisite  by  an 
act  of  parliament,  which  I  will  state  to  your 
lordships,  tha(  oiiginally  were  not  so.  Va» 
nous  proclamations  are  necessary  in  the  co^tt 
of  Chancery,  and  likewise  in  the  Court  of 
common -law,  in  which  such  question  arisesp 
in  order  to  give  universal  notice  to  all  persona 
wbo  may  bj^  possibility  be  interested,  that  such 
a  question  is  to  be  sent  to  the  Ecclesiastical 
Court :  but  before  that  act  of  parliament  no 
such  proclamations  were  necessary.  The  ad 
of  parliament  will  shew  your  lordships  what 
then  was  the  eifect  of  a  collosire  sentence  im 
the  Spiritual  Court  upon  the  subject  of  ba^tar-r 
dv ;  and  the  sentence  of  that  court  was  con« 
elusive,  and  could  not  be  touched  by  any  tem- 
poral judicature* 

My  lords,  the  act  of  parliameat  was  madi 
in  the  9th  of  king  Henry  the  6th,  chapter  the 
11th :  the  title  of  the  act  is,  **  proclamations 
before  a  writ  be  awarded  to  a  bishop  to  oertifY 
bastardv."  \    ' 

My  lords,  the  preamble  oftlie  act  before  tt 
comes  to  the  exacting  part  is  very  long.  I 
need  not  read  the  whole  of  it  to  your  lordshipa: 
it  is  in  substance  this :  **  that  several  persons^ 
who  are  named  as  petitioning  in  the  law,  who 
(^lairo,  some  aa  sisters,  and  others  as  claiming 
under  sisters,  to  be  heirs  of  Edmund  earl  of 
Kent,  were  apprehensive  of  the  efiect  of  a  col- 
lusive certificate  that  would  be  obtained  bj 
Eleanor  the  wife  of  James  lord  Audley,  who 
m*etended  herself  to  be  the  daughter  of  that 
Edmond  eari  of  Rent ;  and  the  meaning  of  ths 
act  was  to  prevent  the  eflfect  of  sutib  a  collu- 
sive certificate,  which  was  apprehended  would 
be  obtained  by  this  Eleanor  wife  of  James  lord 
Audley ;  and  stating  that  there  was  no  founda- 
tion for  any  such  pretence.  That  she  was  not 
the  daughter  of  the  said  Edmond,  the  act  goea 
on  to  say ;  nevertheless  the  said  Eleanor,  the 
wife  of  James,  upon  great  subtilty  process 
imagined,  privy  labour,  and  other  meana  and 
coloured  ways,  to  the  mtent  that  she  ought  to 
be  certified  mulier  bv  some  ordinary,  in  case 
that  bastardy  should  oe  alleged  in  her  person, 
hath  brought,  as  it  ia  said,  in  examination  be- 
fore certain  judges  in  the  spiritual  court, 
knowing  nothing  of  these  contrivances,  cer* 
tain  suborned  proofs  and  persons  of  her  assent 
and  covin,  deposing  for  her,  that  she  was  be- 
gotten within  marriage  had  and  solemnized  be- 
tween the  said  Edmond  and  Constance,  late 
wife  of  Thomas  lord  Despenser ;  so  that  it  ia 
fery  likely  that  the  same  ordinary  would  cer- 
tify the  said  Eleanor  toe  wife  of  James  mulier  ; 
which  certificate  sO  had  and  made  ought,  by 
the  law  of  England,  to  disherit  the  said 
dochess,  duke  of  York,  earl  of  Salisbury,  earl 
of  Westmorland,  John  eari  of  Typtpif,  Alice, 
Joyce,  and  Uenry,  and  their  issue  for  ever|  of 
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<h«  whole  iiih^Hande  dfdr^ald  "  f  has  yoiif 
lord8hip8  «ee  it  is  stated  tl^at  su^h  a  oerii6cate, 
iko  obtained  by  the  mnst^agjant  co?in  and  col- 
losion,  which  is  stated  herein.ttiis  preamhleof 


m 


ihe  act,  is  said  to  have  such  dTect,  that  it  ought    penalties  of  this  statute  ?  In  answer  to  that  il 
hy  the  law  of  fingland  to  dismherit  the  heirs    may  be  replied,  that  whilst  this  sentence  statads 


IMd  tTieir  issue  for  e? ef,  thoujyrh'  a  certificate 
ih'Ost  palpably  obtained  upon  the  grossest  fraud 
SlD<f  coHusion.  Then  if  goes  on  to  provide, 
^  V^hereupoti  the  premises  temlerly  considered, 
flMd  toesfehew  such  subde  disherisons,'  as  well 
in  Che  said  case  as  in  other  cases  like  in  tinne  to 
^me,  by  the  advide  and  assent  6f  the  Lords, 
Atidat  the  request  of  the  said  Commons,  it  b 
6rdaloed;  that  if  Eleanor  the  wife  of  J'ainesr  be 
dettrfied  muffer,  that^  oo  rtiariner  of  certiticate 
Aall  in  anywise'  put  to  prejudice,  bind,  euda- 
ikMge,  or  conclude  any  person,  but  him  or  his 
Mti  diat  was  a  party  to  the  plea."  Thus  it 
Provides  a  remedy  in  that  particular  case. 
Then  it  goes  on  to  enact,  that  in  future  all  |iro- 
4!eeediogii  of  this  sort  shall  be  attended  with 
different  proclamations  that  are  ordered  by  that 
ict;  that  it  may  in  futui^e  be  known  when  ^uch 
^ettiflbate  will  be  applied  for  to  the  spiritual 
^urts,  and  that  all  parties  interested  may  have 
floiiee  to  nofake  theif  objections.  Now,  itoy 
lords,  what  will  be  said  of  the  effect,  the  Weight, 
Ae* authority  of  ecclesiastical  sentences  in  this 
l^rtof  the  law  after  the  act  of  parliament  F 
bber  it  not  appear  by  tbiiT  law,  that  thecerUfi 
Mte,  id  other  words  the  decision,  of  the  ticcle- 
'  ihtsiieat  Ooorf  in  a  catse  of  bkst&rdy,  even 
mbagh  fbdiidM  upon  colltisi/lrt.  Was  dedslve, 
When  dnce  it  was  for'baally  received  from  the 
«ei!le«lhtStica1  judge  ?  AUd  if  it  Was  so,  Will  it  be 
at  alt  a  sti^rtch  of  the^authority  of  that  judica- 
tbre'  now  tb  say,  that' a  Sentence  in  a  cause  of 
itialtiage;  which  is  as  peedliarly  to  be  coafiiled 
tb  their  juHsdlctinii,  ou^bt' to  liav'e  the  same 
fbtice  f  And  if  it  i<  ndt  to  hare  the  same  force, 
J^W  W  not  be  breaking  in  updn  dr  evading  that 
jhrfsdiciiOn,  id  a  way  which  your  lordships' 
pred^cfessors  have  never  done,  if  you  should 
QOW  stiffer  this  sentetice  in  anotlieir  place  to  be 
impeached  and  overturned?  ' 

My  lords;  your  lorUships  will  remark,  that 
ih  tliojto  cases  wbith  your  lordships  have  been 
ifeferfed  to,  there  is  one,  the  case  of  forgery, 
U^hich  is  the  case  of  Farr,  that  is  more  exactly 
like  the  present,  and  whete  a  decision  of  the 
spiritual  coort  upon  a  will  is  held  to  be  decisive 
against  the  clearest  proof  of  forgery.  But 
with  respect  to  the  other  cases,  your  lordships 
y^l^  observe,  that  they  are  all  civil  cases :  and 
if  this  deference  and  respect  is  to  be  paid  to 
s'entences  by  the  ecclesiastical  judicature  in 
civil  causes,  I  am  sure  1~  need  not  observe  to 
yoiir  lordships  that  in  criminal  causes,  where 
ttie  noble  lad^  at  your  lordships  bar  is  to  be 
etotitled  to  every  indulgence,  to  every  favour, 
these  decisions  do  from  that  consideration  ac- 
quire double  force. 

My  Idrds,  it  may  be  said.  What  did  this  act 
df  parliament  of  Jame^  the  first  mean  ?  That 
when  there  had  been  such  a  sentence  as  this, 
tliotgh  those  whb  were  parties  to  it  kuew  that 


tliey  wei'e  in  f^uth  mati  and  wife,  tlht  af)6r 
such  a  Seti(en6^  ^itlier  of  tiie  pArti«s,  so  know* 
ing  that  they  were  man  abd  wife;  should  be  it 
WwiHy  to  mWy  again  without  incurring  tb4 


if  fh'ere  be  any  weight  in  the  arguments  orgea 
in  support  of  it,  it  is  not  to  he  presumed  that  (i 
was  so.  or  could  be  so,  known  to  the  parties; 
because  that   was  to  impeach  the  sentence. 
B^at  another  abs^ver  occurs  fn»m  the  aet  itself; 
for  tlie  act  did  ilot  nf^eian  in  allYnses  to  punish  i 
SeCOrtd  niai'riage,  whei'e  the  former  Ho^and 
and  wife  were  found  to  he  living;   be6insd 
there  is  an  ei^ception  in  ifie  act,  an  exceiit^on 
'Whidh  pei'mits,  f  mean  so  as  not  to  maki^  it 
punishable,  permits  a  ntarriajre  «^i(h  as^onif 
hiisband  or  wife,  even  thbngh  che  former  b^ 
living,  and  be  known  to  be  liViosr     Let  hut  the 
seaoe  plaeed  between  the  bushaiid  and  wifj 
for  sev^n  yeanf,  though  they  know  eacK  oth^r 
(6  be  living,  tittr  law  takes  not  |i)kce ;  the^  ar^ 
nblf  the  subjects  of  pUniHhment :  that  I  laKe  fa 
be   es^remely  clear.     The   (tircunititance  of 
knowledge  does  not  neeessaril%  import,  that  a 
pet^on  marrying  a  second  li  usband'  or  Wifd 
ftiust'Ue  subject  to  this  penaltia-s  of  this  la^od 
account  of  that  knowledge  of  the  first  Husband 
or  Wife  being  living.     As  to  the  imihorotiry  of 
the   case,  as  to  the  effecH  against  religion, 
agaiinst  the  eietlial  sacred  obligation  of  mar- 
riage', it' remains  exaVstly  theshrtie,  whdftierth'd 
Uusbatid-  is  on  thi^  side  the  channel  dr  the  othei'. 
But  the  lai^  has  said  in  that  case,  thoucsH'tliiJ 
ceremony  of  marriage  would  be  thus  offtndedf 
a^rainst,  though  the  obligation  would  besbfitf 
violated,  that  a  husband  or  wlfb,  kdowin^  that 
the  other  husband  or  wife  w'ere  living,  sh<told 
take  a  second  ;  yet  that  knowledge  is  not  sdf- 
ficieut  within  the  act  in  that  instance  to  subject 
the  party  to  punishment.    It  is  not  therefore 
in  every  case  that  the  taking  a  second  husbaod 
or  wi%,  even  with  knowledge  that  there  is  a 
former  subsisting.  Will  subject  a  party  to  pQ- 
nishm^nt:  thSt  the  act  says.     Tt  ianotapart^ 
of  the  present  questibn  before  your  lordships. 
To  suppose  that  after  this  sentence,  the  noble' 
'  lady  at  ytiur  bar  could  be  ao  Well  aoquainte'it 
with  the  ecclesiastical  law,  a^  to  know  that 
this  sentence  would  not  be  binding ;  that  is  too 
absurd  to  suppose.    Ifa  sentence  in  the  Eccle- 
siastical Court  is  to  have  that  weight,  which  if 
has  had  from  the  earliest  times ;  if  the  same 
rule  IS  to  take  place  in  crimfnal  courts  of  judi- 
cature, and  in  favour  of  the  criniinal,  Wbi<^h* 
has' been  again  and  ^ain  established  in  civif 
causes ;  then  this  sentence  n  i»qcI  naive ;  there 
will    be  an  end  of  the  present  prosecution. 
And  your  lordships  will  not  forget  what  I  dkf 
before  take  the  liberty  to  suggest  to  your  lord- 
ships, that  giving  the  utmost  sanction  to  this' 
sentence,  you  never  bastarJizeissue,  you  never' 
disturb  'families,  you  never  deprive  individuals' 
of  their  right;  because  every  human  creature, 
who  is  at  alt  interested  .to  dispute  a  sentence 
agiidst  a  marriage,  who  wiahes  to  set  uu  or 
8dppt>rtit,  may  at  anytime  apply  to  tha  EdS^* 


I 

1 


'I 
II 

^^ 

'^ 


t8 


4lt] 


for  Bigamy. 


A.  D.  1776. 


[418 


defiastical  Court,  and  tbere  have  the  marriagpe 
•el  ap  again  and  e'stabliahed.    No  cause  there- 
fore can  ever  nasR,  in  which  a  marriage  wiH  re- 
miia  ondoDe  dj  such  a  sentence,  except  where 
diere  is  no  human  creature  who  thinks  it  worth 
their  while  to  endeavour  to  support  it.    And 
this  temporal  law  may  surely  Trry  well  go  un* 
ihforoed  while  a  sentence  stands,  and  on  ac- 
eottDt  of  that  sentence,  which  with  the  utmoft 
wrigffat  and  credit  given  to  it  can  produce  no 
temporal  mischief.    If  it  he  wrong,  if  the  par- 
ties to  it  in  prbcnrintr  it  did  wrong,  it  may  at 
toy  time   be    undone  in   the   Ecclesiastical 
Court ;  and  as  to  the  offence  against  the  rijj^ht 
of  marriage,  against  the  religious  conalitotion 
of  the  kingdom,  that  court  may  at  any  time  ef- 
fectoally  punish  those  who  have  been  guilty  of 
any  such  oflTence,  who  have  improperly  mar- 
ried a  second  husband  or  wife,  who  have  im- 
properiy  attempted  to  get  rid  of  a  marriage 
that  was  legally  established.  ^ 

And  therefore  upon  the  whole  I  submit  to 
TOur  lordships,  that  upon  the  authorities  of 
'  aw  there  is  no  ground  to  inqteaeh  or  attack 
this  sentence ;  that  it  is  final,  it  is  cf)ni:lusi?e, 
of  course  no  other  evidence  ought  to  be  re- 
ceived impeaching  this  mar/iage ;  that  the  in- 
dictment therefore  must  fall ;  and  that  as  no 
evidence  can  be  received,  it  would  be  idle,  im- 
pertinent, and  of  no  use  to  state  it. 

Doctor  Calvert,  My  lords,  it  is  my  duty  like- 
wise to  trespass  a  little  upon  your  lordships'  pa- 
lieoce  on  the  same  side  with  the  gentlemen  who 
have  gone  before  me,  though  this  question  has 
been  by  them  considered  in  the  widest  extent 
of  view  that  I  believe  it  is  capable  of. 
'  Bf  y  lords,  the  motion  now  made  by  the  noble 
lady  at  your  lordships'  bar  is  this,  that  having 
that  species  of  evidence  which  she  apprehends 
is  oondusive  in  her  favour,  and  precludes  the 
prosecutor  from  going  into  any  evidence  on  his 
part,  it  may  be  received  by  your  lordships  as 
the  only  matter  proper  to  take  into  Considera- 
tion. 

My  lords,  that  .evidence  which  her  grace 
offers,  is  a  sentence  in  the  Ecclesiastical  Court, 
proBoonced  in  a  due  suit  thereupon,  in  a  direct 
line  of  marriage ;  the  purport  of  which  was, 
that  tliere  was  no  marriage  subsisting  between 
the  honourable  Mr.  Augustus  Hervey  and  the 
aoble  lady  at  the  bar,  as  the  indictment  lays 
.  there  was,  at  the  time  she  married  the  late 
doke  of  Kingston,  that  marriage  being  the  sole 
fiHmdation  of  this  accusation ;  for  it*  that  fails, 
the  marriage  with  the  duke  of  Kingston  was 
perfectly  innocent.  If  this  is  a  proof,  such  a 
oae  as  your  lordships  by  law  ought  to  abide  by, 
that  there  was  no  such  marriage  aubsisting  be- 
tween them,  to  go  into  evidence  of  any  sort 
nose  be  totally  nugatory. 

My  lords,  it  is  well  known,  that  by  the  con- 
stitation  of  this  kingdom  there  are  different 
courts  appointed  for  the  litigation  of  different 
fueilioDS.  These  courtsare,  as  the  constitiiiion  ^ 
svppoaes,  well  adapted  to  the  purposes,  and 
vicereine  that  jurisdiction  which  cw  take  up  the 
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point  originallir,  and  determine  it  directly ;  and 
It  is  contended,  that  while  that  'determination 
subsists,  it  ought  to  have  its  effect  in  all  other 

Klaoes,  and  iu  all  other  courts  where  there  shall 
t  occasion  to  ipake  use  of  it. 
My  lords,  this  is  not  asserted  only  of  one 
species  of  courts,  I  mean  the  Ecclesiastical 
Courts,  but  it  applies,  1  apprehend,  to  sentences 
of  all  others  whatever,  tnat  wjien  a  judgment 
has  been  g[iven  by  any  court  having  original 
and  direct  jurisdiction,  though  that  may  mci- 
dentally  come  before  another  court,  yet  thej 
don't  go  into  that  question  which  has  by  a  com« 
potent  iudicature  been  before  determined. 

My  lords,  it  is  true,  it  is  impossible  for  any 
courts  to  continue  to  exercise  tneir  jurisdictioa 
for  any  considerable  time  without  many  ques- 
tions incidentally  arising,  whidi  are  not  really 
and  originally  within  their  jurisdiction,  many 
of  ecclesiastical  cognizance ;  and  for  the  pur* 
pose  of  determining  that  cause,  if  the  mci- 
dental  point  has  not  already  had  a  decision  ia 
an  Ecclesiastical  Court,  they  must  be  gone 
into ;  because  if  they  were  not,  there  would  be 
no  end  of  the  interruption  of  justice.    Many 
questions  arise  in  the  Ecclesiastical  Courts^ 
which  are  originally  of  common-law  jurisdic- 
tion, yet  the  Ecclesiasticsl  Court  must  go^so 
far  into  that  consideration,  as  to  see  whether 
the  pretence  be  true:  fbrthe  purpose  only  o£ 
determining  the  cause  then  before  that  Court, 
they  could  not  have  originally  determined  thia 
question.     Suppose,  for  instance,  a  legatea 
claiming  a  legacy  in  an  Ecclesiastical  Courts 
the  executor  may  plead  a  release ;  now  the  ^ali« 
dity  or  invalidity  of  )hat  release  is  originally 
cognizable  by  the  common-law  courts  and  na 
other,  yet  the  ecclesiastical  judge  must  so  far 
take  that  plea  into  consideration,  as  to  seo 
whether  there  is  primA  facie  a  release  or  no: 
but  it  was  pleaded  in  reply,  that  there  had  beea 
a  question  upon  that  release  at  common  law, 
that  it  had  been  there  put  in  issue,  and  that 
there  was  a  verdict  against  that  release.    I  ap- 
prehend, that    no  ecclesiastical  judge   tbea 
would  think  himself  at  liberty  to  enter  into 
the  question,  whether  it  was  a  good  Release  or 
no  ;  but  the  verdict  most  be  taken  as  true,  be- 
cause the  Court,  though  -  incidentally  it  was 
obliged  to  take  notice  of  it,  has  not  a  jurisdic- 
tion to  determine  the  original  questiod. 

My  lords,  this  may  be  applied  to  the  ques- 
tion that  is  now  before  your  lordships  :  mar- 
riage causes  are  peculiarly  by  the  constitution 
given  to  the  Ecclesiastical  Courts ;  they  alone 
can  determine  an  origuial  and  direct  question 
of  marriage  as  between  the  parties  ;  and  if  de- 
termiuations  of  courts,  having  original  and  di- 
rect jurisdiction,  are  to  receive  weight,  aiid 
meet  with  credit  from  all  other,  then  the  deter- 
minations of  Ecclesia^ical  Courts  upon  mar- 
riage ought,  wherever  they  come  in  question  in 
any  other  court,  likewise  to  be  received  as  con- 
clusive. The  obvious  reason  ofthis  strikes  me  to 
be,  because  though  every  court  can  determine 
in  some  measure  a  question  -merely  as  ap;ilied 
to  what  is  then  before  themi  jet  they  cannot 
9£ 
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determine  it  generally,  they  cannot  determine 
the  fefy  question  as  applicable  to  other  pur- 
poses. As  for  instance,  suppose  any  temporal 
right  under *a  marriage  is  to  be  considered  in  a 
4;ommon-law  court,  and  it  may  be  necessary 
for  that  purpose  to  enquire  whether  there  be 
•ucU  al  marriage ;  the  general  question,  whe- 
ther such  persons'are  to  all  intents  and  purposes 
tnan  and  wife,  whether  they  are  bound  by  the 
Cbligations  of  duty  artsiag  from  that  state,  is 
certainly  not  to  be  determmed  but  in  a  court 
of  ecclesiastical  jurisdiction  :  and  wlien  that 
Court  has  been  m  possession  of  the  original 
and  general  question,  and  has  determined  it, 
for  the  common- law  court  to  enter  Into  it, 
night  be  in  effect  to  alter  and  undo  a  judg- 
Itieot,  as  far  as  the  consideration  then  is  before 
fhe  court,  which  certainly  that  court  has  no 
jurisdiction  to  do.  That  thfs  is  to  be  received 
as  a  general  position,  1  apprehend,  is  support- 
able upon  this  gVound ;  upon  the  great  incon- 
gruity of  sentences  which  otherwise  must  arise. 
pTow  suppose  there  be  a  sentence  in  a  court 
that  has  the  original  jurisdiction  to  determine 
marriages  between  man  and  wile ;  to  determine 
upon  the  state  of  those  persons,  whether  they 
Are  in  ikci  in  that  relationship ;  alt  determina- 
tions upon  that  question  in  any  other  court 
may  b«  directly  contradictoir  to  that  sentence, 
which  still  must  remain  ;  for  the  parties  will 
itiid  must  remain  man  and  wife,  or  the  con- 
thiry  not  man  and  wife,  according  as  the  sen- 
tience was,  if  that  question  has  been  directly 
determined  fn  an  Ecclesiastical  Court ;  and  any 
determination  that  would  be  given  by  another, 
court,  may  be  contrary  to  that  obligation  and 
that  connection  which  the  Court.,  having  a 
j>ower,  has  determined  was  between  them. 
On  these  considerations,  therefore,  I  appre- 
liend  it  is,  that  whenever  a  question  of  matri- 
mony has  arisen  in  any  common- law  court, 'if 
there  has  been  no  determination  in  theEccle- 
piasticat  Cdurt,  the  questfon  may  be  open  ;  but 
it  that  question  has  ever  come  directly  in  poip^ 
jbefor^  the  Court,  having  direct  jurisdiction  io. 
determine  i(,  I  apprehend  to  thir  timeu  there 
always  has'  been  such  credit  given  to  the  sen- 
tence, that  it  It  t^en  to  be  conclusive  and  be 
determined  between  the  parties. 

'^  My  lords,  this  distinction  was  made^  I  con- 
ceive upon'  the  best  grounds  so  long  ago  as 
Ihat  case  alluded  to  by  the  learned  gentlemen 
wbo  have  gone  before  me:  1  mean  Kenn's 
case,  reported  by  sir  Edward  Coke ;  that  was 
in'  the  reign  of  king  James  1.  l^n  that  case 
there  is  cited  th^  case  of  Corbett,  which  was  as 
eitrly  as  Edward  4.  Taking  the  doctrine  (aid 
down  upon  these  two  cases  together,  the  posi- 
tion there  established,  and  1  trust  adhered  to 
eVer  since,  is  this,  that  when  there  has  been  a 

anestion  of  marriage  litigated  by  the  parties 
bemselves  in  a  proper  court,  and  the  question 
has  been  determined  upon  the  marriage,  the 
sentence  will  always  hold  good,  till  it  is  reversed 
by  that  court,  so  much  was  determined  in 
the  case  of  Kenn.  In  the  case  of  Corbett  it 
was  determined^  that  wken  one  of  the  parties 


is  dead,  and  no  such  sentence  yvu  bad  between 
the  parties  while  living,  a  person  cannot  com- 
mence pioceeclio^s  in  the  Ecclesiastical  poiirt 
relative  to  ^hat  marriage.  Tfie  reason  is,  that 
then  the  object  of  such  a  suit  ipust  be  tempon) 
cousideraliuus  only  ;  it  must  |>e  to  bastardize 
issue,  or  it  must  be  for  some  pur|>o^  wbidi 
the  Ecclesiastical  Court  has  not  original  juris- 
diction of.  But  the  npiere  question  of  marriage 
of  connection  between  man  and  wifej  can  never 
come  into  question,  nor  ought  it  to  \fe  litigate4 
after  th<e  death  of  tpe,  parties :  therefore,  thf 
Ecclesiastical  Court,  after  the  death  of  the 

Eariies,  does  not  entertain  that  suit,  nor  can  1$ 
e  lei^ally  commenced. 
My  lords,  there  are  a  variety  of  cases  whicb 
have  been  determined  that  have  been  quoted 
already  to  your  lordsliips,  and  which  1  sboulj 
be  very  sorry  to  take  up  your  time  in  repeat- 
ing ;  but  it  seems  to  me  on  those  authorities  to 
iiave  been'  established,  that  as  ofUn  as  these 
sentences  have  been  pleaded,  they  have  been 
allowed,  whether  they  were  sejitences  in  causes 
of  nnllity  of  marriage,  or  io  jactitation  of  mar- 
riage. 

"'  Sly  lords,  if  danger  is  to  be  apprehendei^ 
from  too  much  credit  being  given  to   such 
sentences,   lest  fur   improper  purposes  they 
might  be  unduly  obtained,  there  seems  to  be 
less  danger  in  questions  that  arise  upon  mar- 
riage than  in  any  otder ;  for  this  reason,  that 
there  can  be  ne  determination  a^inst  a  roar- 
riaffe  but  what  is  open  to  future  litigation.    We 
all  Know,  that  in  a  question  of  marriage  any 
person  that  has  an  interest  may  intervene  be- 
fore sentence  given  ;   and  any  person  having 
an  interest,  though  they  have  neglected  to  inter- 
vene in  that  cause,  might  appeal  within  the 
.  proper  time :  nay,  I  will  go  so  far  as  to  say« 
that  if  any  person  having  an  interest  shooid 
have  so  far  neglected  it  as  to  omit  availing 
hiniself  of  an  mtervention  or  appeaf,  yet  be 
might  still  come  before  the  court,  sh&w  his  in- 
terest, and  be  heard.     A  marriage  cause  goes 
farther  still ;  for  I  believe  in  most  other  cases  a 
determination  would  be  for  ever  binding,  al 
least  to  the  parties ;  but  io  these  questions,  i 
conceive  it  is  not :    for  if  there  was  to  be  a 
question  between  a  husband  and  wife  in  a  came 
of  jactitation,  and,  as  in  this  cause,  it  was  de- 
termined that  there  was  no  marriage  ;   yet  the 
party  against  whom  that  sentence  was  obtain- 
ed, 1  apprehend,  might  appear  afterwards,  he 
might  produce  any  new  proof  that  he  did  not 
know  of  at  that  time^  or,  even  if  be  had  not 
produce^  what  proof  he   had,  he  might  be 
heard  upon  it.    The  reason  of  that  indulgence 
I  ^ake  to  be  this :  by  the  canoo-law  a  marriags 
was  held  to  be  indissoluble,  and  for  tl|at  reason 
a  sentence  against  it  never  could   be  final; 
^  sententia  contra  matrimoniOm  nunquam  tran« 
I  sibit  in  rem  judicatam.'      The  canon-law,  it 
is  well  known,  has  been  received  in  this  country 
with  respect  to  marriage,  particularly  as  to  that 
position  of  its  being  indissoluble.      In  moat 
other  questions,  as  of  property,  a  person  might 
be  bouiid  by  time^  booaaa  by  not  makinf  |9 
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gbod  ^  cafe  ai  he  slioold  bave  done ;  hot  aa 
3  pendo  eaivBOt  release  himself  from  the  obli- 
j^iikm  of  tnarriage  by  any  lapse  of  trme,  or 
adjr  neglect  jp  atatitig  hifi  case,  ihe  qaestion  is 
erer  open ;    therefore  tliese  cases  are  certainly 
fbe  leasts  dangrerous,  because  if  any  body  ap- 
l^aci  who  apprehends  hinaself  injured  in  this 
Batter,  and  has  an  interest  to  shew  that  this 
jodgteent  was  not  duly  obtained,  he  may  be 
beard  ^  bat  while  siiculi  sentence  remains  un- 
imp^ched,  I  apprehend  it  is  conclusive.    The 
sentence  now  before  your  lordsbipa  is  a  sen- 
dee io  a  cause  of  jactitation.      It  has  been 
mpposed  upon  the  authorities,  many  of  which 
bsTe  been  cited  to  yoa^  lordships  to-day,  that 
when  a  sentence  determining^  upon  this  p6int 
has  been  offered  in  any  court  coming  ih  inci- 
dentilly,  if  has  been  constantly  received :   bat, 
diy  loras,  it  has  been  received  with  this  restric- 
tion, as  it  is  laid  down  expressly  in  Black  ham's 
ease,  which  has  been  already  quoted,  it  must  be 
where  the  marriage  has  been  directly  in  issue ; 
for  if  it  be  an  incidental  point  only,  it  would 
not  then  be  satisfactory.    In  Blackham's  case, 
where  the  question, arose  upon  the  grant  of  an 
administration,  it  was  argued,  that  the  Eccle- 
iiastical  Coart  having  determined  upon  that 
administration,  they  bad  Tirtually  determined 
the  marriage,  and  therefore  it  was  binding 
n^B  all  parties :  but  it  was  said.  No,  the  ques- 
Im  ikiust  be  ori.q;ina11y  and  directly  upon  the 
Marriacfe,  or  it  shall  not  have  effect ;   and  the 
distinction  seenis  to  be  exceedingly  good. 

My  .lords,  in  order  to  bring  the  present  case 
t&erefore  within  this  principle,  it  is  necessary 
la  shew,  that  the  sentence  now  under  your 
lordships'  consideration  is  a  direct  determination 
upon  a  marriage ;  because  if  it  be  not,  it  would 
be  liable  to  the  objection  which  I  have  now 

stated' 
My  lords,  the  proceeding  is  that  of  a  cause 

of  jactitation,  which  is  begun  by  a  man  or  wo- 

mai^:    in  this  cause  it  was  the  woman  calling 

upon  the  person  who  claims  to  be  the  husband, 

for  having  boasted  and  asserted  that  lady  to  be 

bis  wiiei  to  abstain  from  such  assertions  for  the 

fiitare. 

My  lords,  here  the  qoestion  originally  seems 

to  be,  whether  the  person  called  upon  had  ever 

really  claimed  the  lady.     In  that  stage  of  the 

cAuse,  if  the  claim  had  not  gone  as  far  as  a 

justification,  some  of  the  books  assimilate  this 

proceeding  to  a  cause  of  defamation,  supposing 

It  to  be  a  ca^e  of  words  only  ;  apd  wheu  upop 

a  marriage  being  pleaded  to  justify  the  claim, 

the  qaestion  turns  upon  that  marnage,  it  may 

p6rbft|M  be  argaed,  that  it  is  not  a  direct  case  of 

narriage,  bnt  an  incidental  one  only  :   \i  vhhy 

irot  therefore  be  improper  to  consider  it  in  this 

cne,  lest  such  aii  observation  should  be  made. 

I  take  it,  that  when  in  a  cause. of  jactitation 

the  defendant  gives  in  m  plea  stating  a  mar- 

n$fe,  and  that  marriage  is  coptradicted  by  the 

pbiatiff,  thoogb  it  is  intended  indeed  as  a  de- 

kMs6  to  the  accusation  fdr  which  he  is  called 

QpOQ  to  mt^wetf  that  of  haviog  claimed  the 

Udy,  fei  thh  qlieAloii  mn  alters  its  nature ; 
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Ae  plea  19  not  oh\j  intended  to  entitle  the  de- 
fendant to  his  admission,  but  the  court  is  then 
ip  possession  of  the  question,,  whether  th^re 
was  a  n^arriage  between^the  parties^  and  tl|e 
determination  is  direct  upon  9,  marriage.  If 
the  marriage  he  pro![ed,  there  ia  the  same  sea- 
tence  passed  as  in  a  matrimonial  cause ;  there 
is  a  sentence  directly  pronouncing  there  was  1^ 
maiTiage,  the  parties  are.  pronounced  to  be 
man  and  wife,  and  they  might  be  admonished 
to  restore  to  each  other  conjugal  rights.  If,  ofi 
the  contrary,  the  defendant  sHould  fail  in  proof; 
the  determination  is  this,  that  the  party  baa 
failed  in  his  justificatory  matter;  ancf the  senr 
tence  in  this  case  ffoes,  that  the  judge  has 
found  that  he  has  failed  in  the  proof  of  the 
marriage  alleged  to  have  been  bad  between 
them,  he  is  declared  to  be  free  from  all  matri- 
monial  contracts,  and  injoined  not  to  boast  id 
future ;  it  would  be  therefore  a  fallacy  to  arguci 
that  this  is  not  a  direct  determination  of  the 
question  of  marriage :  it  is  indeed  ingrafied 
vpon  the  original  cause  of  jactitation,  hut  that 
is  agreeable  and  consonant  to  practice  in  other 
instances. 

My  lords,  it  is  not  a  monstrous  thing  to  asr 
sert  that  a  cause  majr  change  its  nature  from 
its  original  institution. 

(On  motion  of  a  Lord,  part  of  the  Senteoce 
waa  read.) 

Dr.  Cattert.  Unacquainted  as  I  am  witb 
the  proceedings  of  this  high  and  august  court, 
which  I  never  had, the  honour  to  appear  in  be«i 
fore,  I  conceive  it  is  my  duty  to  take  immediate 
notice  of  those  words  which  have  been  read,  aa 
I  suppose  they  were  called  for,  because  I  ought 
to  confine  my  observations  to  them  before  1  go 
any  fiirther.  The  lady,  who  is  the  objeqt  oC 
that  enquiry,  is  pronounced  to  be  a  spinster  as 
far  as  yet  appears^ 

My  lords,  these  words  are  inserted  in  thW 
sentence,  and  I  apprehend  are  in  every  sen-, 
tence  of  this  nature ;  the  purport  of  which,  I 
trust,  means  this,  that  the  case  is  open  to  fu- 
ture disquisition  upon  the  principles  ihat.  have 
been  already  stated ;  that  though  the  judge  de-, 
termines  upon  the  evidence  that  is  then  before 
him,  yet  the  parties  having  an  interest  to  |)ring 
that  ques.tioo  on  ag^n,  may  be  beard*  As  far 
as  yet  appears  to  us,  says  the  judge,  the  ladjr 
is  free  from  all  matrimonial  contracts ;  and  a^. 
long  as  that  sen|ence  remains,  .1  mean  to  aigue; 
that  it  is  a  conclusive  sentence.  .  1  don't  meaa 
that  the  Court  is  precluded  from  aiiotfaer  ea- 
qhiry  i  J  have  stated,  that  do  parties  are  pre-,, 
eluded  from  another  enquiry  ;  and  I  conceiye. 
the  meaning  of  those  words  arelp  express,  that 
according  to  th^  light  which  then  appears  to 
th^  Courts  the  Court  proDoonces  the  sentence^ 
But  a  sentence  of  that  sort  is  not  from  thence 
to  be  argued  to  be  nugatory »  and  that  the  Court 
determines  nothing:  the  Courjt  determines  upon, 
what  it  has  heard ;  and  as  long  as  that  sentence 
remains,  that  is  the  way  in  which  I  oieant  to 
put  it,  it  is  decisive  .and.  conclusive.        .  ^       .  ^ 

My  lords,  1  have*  said,  thiii  though  the  cause 
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began  of^nally  upon  the  one  parly  calliog  on 
the  other  to  jottity  bis  claim  at  husband  in  a 
cause  of  jactitation,  it  is  nothing  monstrous  to 
suppose  it  has  so  far  changed  its  nature  as  to 
become  a  marriage  cause;  and  I  will  mention 
other  cases  in  which  the  ecclesiastical  courts,  as 
is  well  known  to  the  practitioners  in  those  coarts, 
adopt  and  admit  of  a  similar  practice.  Sup- 
pose, for  instance,  a  man  was  to  bring  a  suit 
ag^aiost  his  wife  for  the  restitution  of  conjugal 
rights ;  in  bar  of  that  restitution,  the  woman 
may  i^lead  adultery  or  cruelty  in  the  l)U!»band, 
^hich  is  certainly  a  reason  against  admonish- 
ing her,  to  return  home  to  her  husband.  But, 
my  lords,  tliis-is  not  all  that  the  Court  would  do 
in  such  a  case ;  for  she  having  pleaded  adul- 
tery, that  plea  becomes  in  fact  a  liM  in  the 
cause,  and  it  will  become  a  cause  of  adultery; 
and  I  have  known  within  my  memory,  and 
since  my  attepdaoce  at  the  bar,  instances  of 
that  sort.  In  a  case  of  Mathews  and  Mathews, 
determined  in  1770,  in  the  Consistory  of  Lon- 
don, the  wife  pleaded  adultery  in  bar  to  resti- 
tution; the  cause  went  on  in  that  suit,  and 
there  was  a  sentence  of  divorce:  would  any 
body  contend,  that  it  was  not  as  direct  a 
sentence  of  divorce,  as  if  it  had  been  so  ori- 
ginally instituted  ?  and  in  case  either  of  those 
parties  had  married  again  during  that  divorce, 
and  an  indictment  had  been  preferred  for  poly- 
gamy, can  it  be  contended  that  this  sentence  of 
divorce  would  not  be  a  defence  under  the  pro- 
viso in  the  body  of  the  act? 

My  lords,  another  instance :  suppose  a  man 
brings  a  suit  for  separation  bjr  reason  of  adul- 
tery against  his  wife ;  the  wife  may  recrimf- 
nate,  and  may  give  in  an  allegation  pleading 
•dulterir  id  the  husband.  The  prayer  indeed 
en  each  side  would  be  for  a  separation;  but 
there  is  a  Tery  considerable  difference  between 
a  sentence  for  separation  formed  upon  a  crime 
being  in  the  man  or  in  the  woman,  whether  it 
is  at  the  suit  of  one  or  the  other :  but  if  the 
l^arty  that  is  defendant  in  the  original  suit 
should  go  on  and  prove  that  adultery,  and  the 
plaintiff  should  not,  the  defendant  would  be  en- 
titled not  only  to  a  dismisriou  from  the  suit  the 
plaintiff  originally  brought,  but  to  a  separation 
upon  account  of  the  adultery  pleaded  by  the 
defendant. 

I  mention  these  cases  to  shew,  that  it  is  not 
Mormons  to  suppose,  that  though  the  original 
question  might  begin  in  a  cause  of  jactitation, 
yet  the  marriage  being  pleaded,  the  sentence 
either  one  way  or  the  other  is  and  must  be  as 
determinate  as  if  the  question  had  originally 
lieen  upon  marriage.  There  is  a  caae  that  was 
litigated  iti  the  Ecclesiastical  Court  not  long 
su^o,  and  which  at  the  time  was  much  talked 
of,  and  is  well  known ;  I  mean  the  case  of  Mr. 
Thomas  Hervey,  who  brought  a  suit  of  jacti- 
tation of  marriage  in  the  Consistory  Court  of 
London  against  Mrs.  Hervey.  In  that  court 
s  mairinire  was  uloaded;  the  sentence  was 
against  that  marriage;  the  same  was  affirmed 
in  the  court  of  Arches ;  but  when  it  was  ap- 
pealed to  the  court  of  Delegates,  they  reyened 


this  judgment,  and  pronounced  for  the  mar- 
riage ;  pronounced  not  only  tliat  Mrs.  Hervey 
was  justified  in  her  jactitation,  but  pronounced 
expressly  and  directly  for  the  marriage ;  and  I 
believe  nobo<ly  wilt  doubt,  but  that  marriage 
was  as  conclusively  determined  between  them 
as  if  it  had  been  originally  a  marriage  cause, 
or  a  suit  of  nullity  of  marriage.  Ttiat  these 
sentences  have  been  heM  to  be  conclusive  in 
the  conrtit  ^  common  law  where  they  have 
been  offered,  those  many  instances  that  have 
been  mentioned  seem  to  roe  to  put  it  out  of  all 
doubt. 

. .  It  will  not  be  improper  to  consider  what  effect 
a  sentence  of  this  sort  would  have  in  the  Ec- 
clesiastical Court ;  and  I  shall  contend,  that 
while  a  sentence  of  this  sort  is  existing,  a  wife 
could  not  be  heard  to  have  any  claim  upon  her 
husband ;  ahe  could  not  claim  the  restitution  of 
conjugal  rights ;  there  is  no  light  in  which  she 
would  be  understood  to  be  the  wife  until  tbe 
marriage  lie  again  brought  into  question.  There 
is  a  case  in  prmt  that  seems  to  me  to  go  ex- 
actly to  the  ppint  I  am  now  contending  Tor;  it 
is  in  tbe  case  of  Clews  and  Bathurst,  which 
has  been  mentioned  already  to  your  lordsbipSy 
as  reported  in  Strange,  968.  But,  my  lords, 
that  case  is  reported  likewise  in  another  beok» 
a  book  lately  publiabed,  which  I  am  told  b 
good  authority,  and  the  cases  well  and  correcdy 
taken ;  it  is  called,  Cases  in  the  time  of  Lord 
Hardwicke,  and  it  is  to  be  found  in  page  11. 
There  the  case  is  stated  a  little  more  at  large; 
and  a  case  is  said  to  be  quoted  by  Dr.  Lee,  of 
Alellisent  and  Mellisent  in  the  year  1718.  In 
that  case  a  woman  had  claimed  to  be  tbe  wife 
of  a  Mr.  Mellisent.  Mellisent  libelled  her  in 
the  Ecclesiastical  Court  in  a  jactitation  ormar- 
riage.  She  pleaded  a  marriage,  but  fafled  in 
tlie  proof;  and  there  was  a  sentence,  1  appre- 
heodft  of  the  same  sort  as  in  this  cause.  Aha 
the  death  of  her  husband  the  woman  wouM  ^ 
have  made  out  her  right  to  the  administration, 
and  for  that  purpose  she  pleaded  her  marriage; 
that  must  baye  originally  began  in  tbe  inferior 
court,  and  from  the  nature  of  the  suit,  1  sup- 
pose, came  from  the  Prerogative ;  but,  bow- 
ever,  the  determination  I  am  alluding  to  was 
in  the  court  of  Delegates :  it  was  determined, 
as  there  remained  in  force  a  sentence  which 
was  a  bar  to  her,  she  could  not  be  beard  to 
make  out  her  case  as  a  widow  to  the  deceased. 
Your  lordshius  yery  well  know,  that  though  the 
Prerogative  is  an  ecclesiastical  court,  yet  the 
jurisdiction  of  that  court  is  confined  merely  to 
probates  and  administrations,  and  it  does  not 
entertain  causes  of  marriage.  Mrs.  Mellisent 
there  cliiiraiiig  as  tbe  widow  of  the  deceased  in 
that  court  where  the  sentence  of  the  marriage 
could  not  be  set  aside,  it  was  held,  there 
being  a  sentence  in  a  cause  of  jactitation,  in 
which  the  m image  was  pronounced  against, 
she  could  not  claim  as  widow.  In  that  case 
the  Prerogative  €k>urt  held  tbe  same,  as  we 
are  contending  your  lordships  will  upon  this 
occasion. 
There  was  another  ease  in  the  Prcrogalita 
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Coart  ia  the  yctr  1771,  lady  Mayo  agaiiiit 
Bromi.    The  qoestkiD  aro«e  opoD  an  admi^ 
nirtnitieo  to  Gertrude  Brown,  who  died  intes- 
tate.   Admiiiislratioo  bad  beeo  giODted  toSte- 
em  BrowD  as  ber  basbaod,  br baring  married 
in  the  year  17S0.    Afterwards  that  admi- 
nistration was  caUed^  in   by   lady   Mayo^  a 
daogfbter  by  a  former  husband  ;  and  she  con* 
tNMkd  that  Brown  had  no  right  to  that  ad- 
Buoistration»  inasaoch  as  at  the  time  he  mar* 
Tied  Gertrude  be  was  already  the  husband  of 
ese  Bteaoor  Cutis,    In  answer  to  thai  it  was 
pleaded,  that  there  had  been  a  suit  of  jactita* 
tion  of  marriaffe  brongfat  by  Brown  against 
Cutis,  in  whi<£  the  marriage  was^  pronounced 
agsinst,  and  he  was  pronounced  to  be  free  from 
aU  matrimonial  contracts  with  Eleanor.    In 
SBSwer  to  that,  another  plea  wasgiren,  stating 
thsl  it  was  a  oollosive  suit  j  that  they  eoold 
Aew  fraud  and  coUusion.    The  admission  of 
this  allegation  came  on  to  be  debated  before 
the  jud^  of  the  Prerogative ;  and  thus  far  the 
judge  said :  there  being  a  sentence  now  in  ano- 
ther court  (thb  was  in  the  Prerogative  that  had 
not  jurisdiction  of  marriage,  there  being  a  Con- 
sistory of  London)  by  which  it  is  pronounced 
that  this  person  was  free  from  matrimonial 
oontnct,  this  court  cannot  admit  this  allega- 
tion: and  all  proceedings  in  thai  court  were 
stopped,  that  U,  that  .allegation  was  not  ad- 
mitted, till  the  party,  if  she  thought  proper, 
might  go  to  the  proper  court  to  .reverse  it. 
Nothing  has  been  done  in  that  cause  since; 
and  I  conceive  in  all  probability  never  will:  i 
apprehend  therefore  that  this  sentence,  which  is 
now  under  your  lordships'  consideration,  must, 
as  toog  as  it  remains  m  force,  be  held  to  be 
conclusive,  fior  this  reason ;  because  though  it 
can  be  enquired  into,  yet  it  is  not  now  even  in 
a  way  of  litigation ;  nothing  has  been  done  to 
lepenl  it,  nor  are  there  any  steps  towards  it, 
but  It  remaios  in  its  foil  force. 

My  lords,  thejeamed  gentlemen  who  have 
gone  t>elbre  me  have  thought  proper,  in  order 
to  obviate  any  obiections  that  may  arise,  to  con- 
sider what,  would  be  the  ease,  supposing  it 
should  be  urged  by  the  counsel  on  tbo  other 
aide,  thst  the  prosecutor  would  undertake  to 
shew  that  this  was  a  fraudulent  sentence,  and 
obiaioed  by  collusion.  My  lords,  the  resson 
of  our  mentioning  that  is,  not  ou  supposition 
or  belief  that  there  would  come  out  any  such 
JNraetiees  in  the.  present  cause,  but  that,  taking 
It  op  as  we  do  as  a  previous  question,  it  if  our 
doty  to  consider  it  even  in  the  most  disadvan- 
lageous  view,  and  to  maintain,  that  in  no  case 
which  they  can  suppose  ought  evidence  to  be 
leoetved  against  the  sentence :  and  upon  that 
head  I  apprehend  that  every  argument  which 
can  be  adduced  to  shew  that  the  consideration 
of  truth  or  the  want  of  truih  in  such  a  sentence 
oaght  not  to  be  |^one  i^to  by  this  court,  may 
ySh  equal  propriety  be  applied  against  going 
Into  the  question  of  collusion,  Mcause  that 
<9aii  which  gave  the  sentence  is  open  to  thst 
^aqoiry,  and,  I  apprehend,  alone  proper  and 
^HDpctCDft  to  the  pnrposo.    How  vague  and 


nnflitialhctory  most  be' the  enquiry  of  diflerent 
courts  proceeding  upon  different  matter,  diffe<- 
rent  prmciples,  even  the  terms  made  use  of 
quite  different !  Should  they  enquire  into  the 
question,  whether  the  proceediogs  were  fair  or 
not,  if  may  be  productive  of  error.  Suppose  il 
should  be  shewn  in  some  particular  that  there 
was  evidence  supplied,  how  would  it  appear 
*J>e  judgment  did  depend  upon  thai  ground  f 
Their  entering  into  the  proof  of  collusion  woukl 
be  as  strongi  V  ezoeptiouable  as  their  enquiring 
into  the  right  or  propriety  of  the  sentence, 
whether  it  was  Ally  and  rightfully  pronoun<^ 
by  the  ludge,  which  is  an  exercise  of  jurisdic- 
tion which  no  independent  court  has  over  the  > 
sentences  or  judgments  of  another.  Your  ford- 
ships  are  well  acquainted,  that  there  is  no  ap- 
pellate jurisdiction  in  a  criminal  court  over  an 
ecclesiastical  court ;  the  question  can  only  be,- 
whether  that  sentence  shall  be  received  as  final 
and  conclusive:  but  the  method  in  which  it 
was  obtained,  whether  it  was  rightly  and  duly 
pronounced,  are  very  good  questions  for  a  court 
of  appeal,  which  can  reverse  that  sentence ;  but 
an  enquiry  into  the  method  of  obtaining  it  in 
improper,  as  h>ng  as  the  sentence  remains.  If 
then  a  sentence  of  this  sort  will  be  held  to  be 
conclusive  ancf  Mtbfactory  in  all  civil  qoes* 
tions,  and  I  conceive  the  authorities  which  nave 
been  quoted  will  be  sufficient  to  establish  that 
principle,  surely  it  will  much  more  strongly 
apply  to  all  criminal  cases ;  because  your  torn- 
snips  will  see  it  to  be  the  strangest  proposition 
to  maintain,  that  when  a  man  or  woman  are 
not  to  be  consklered  as  husband  and  wife  to  any 
civil  purpose,  yet  they  shall  be  so  only  for  the 
purpose  of  punishment :  this  surely  woo|d  be 
the  greatest  absurdity.  Yet  supposing  the 
sentence  not  repealed,  which  imports  the  man. 
and  woman  are  not  husband  and  wife ;  and 
suppose  thai  be  the  general  sentence  that 
ought  to  apply  to  them  in  every  situation  what- 
ever, though  the  criminal  jurisdiction  should  go 
on  to  pass  censure  upon  the  person  aocuwd 
(for  that  is  all  the  criminal  jurisdiction  can  do) 
that  will  not  destroy  the  sf  nience  in  the  £ccle- 
siastical  Court,  and  they  will  remain  not  bus- 
fasmd  and  wife,  though  the  criminal  court  should 
punibb  one  of  them  for,  what  is  supposed  a 
second  marriage. 

My  birds,  i  suppose  it  will  not  be  contended, ' 
that  a  deterroioatiou  before  a  criminal  judica- 
ture ought  to  have  the  effect  of  a  determina- 
tion directly  upon  the  marriage  :  I  apprehend, 
that  in  point  of  law  it  caniiot  be  supposed  it 
should  Ke  so  argued.  Your  lordships  will  see 
the  injustice  of  such  a  proceeding  then  would 
be  prodigious,  because  then  a  criminal  juris- 
diction must  determine  upon  the  rights  of 
many  persons  who  have  not  a  possibility  of 
being  heard.  Keep  their  question  in  the  civil 
court,  adhere  to  the  deterroi nation  ot  that  court 
that  has  an  ori|tinal  jurisdiction,  there  all  par- 
ties might  have  been  heard,  and  they  may  in 
future,  if  they  can  set  up  any  interest  i  but  a 
determination  in  a  criminal  court  that  might 
apply  in  the  most  remote  degree  to  determino 
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tiril  caaM,  woqM  be  the  most  nmiitot  tb{d^ 
lice,  bectnae  no  persotis  could  be  beard  f»r 
their  interest. 

TheqnestionforTonr  lordshilie'  determina*- 
tion,  if  it  abonld  be  erer  gone  iotb,  will  be 
tipon  tlie  marriage  said  to  be  bid  with  Bfr. 
flerrey.  Anj  determination  here  that  may 
nffect  that  right,  may  affect  not  onljr  the  per- 
ions  that  were  immediately  the  ^rties  to  tbat 
iuit;  but  your  lordships  see  many  conoectionk 
•rise  npon  marriage,  many  relationships  and 
new  claims  ihat  may  be  predaded  by  such  k 
ientence  as  this.  Suppose  the  dnke  of  Kinr- 
nton  had  had  children  by  his  marriage,  it  would 
be  as  mnch  (heir  interest  to  establish  this  sen- 
tence, as  it  would  be  of  interest  of  any  other  to 
^mpeacb  it$  and  that  such  rights  fls  these 
should  be  determined  in  a  criminal  jurisdiction 
where  the  parties  cannot  be  heard,  I  appre- 
hend, is  a  position  that  never  wils  yet  main- 
tained. 

Upon  these  principles,  I  hope  ydttr  lordships 
will  be  of  opinion,  that  the  rule  ought  to  be  ap- 
plied as  well  to  questions  that  can  arise  in  cri- 
minal jurisdietioins  as  in  civil  ones.  That  cri- 
minal courts  bare  determined  upon  these  prin- 
ciples, there  are  cases  which  have  been  atlnded 
to,  and  which  ^re,  I  apprehend,  extremely  per- 
tinent. One  is  the  case  of  the  King  against 
▼hfeent,  l^trang^  481,  inentioned  to  be  an  in- 
dictaient  fbr  forgfei^  in  having  forged  a  wHl. 
The  reporter  says,  forger  tr  was  proved,  bin  the 
defendant  prodooed  a  probafe  nad^r  the  tterid  of 
the  ordinary :  and  if  was  held,  ^at  Aat  w^as 
Mttsfhetory  prodf  at  the  Taliditt  of  the  will. 
That  is  a  very  itronig  case  $  but  that  there  i^  no 
right  to  detormine  upon  civil  matters  in  such  a 
way  as  this,  or  eVen  to  prejudice  civil  mnttenr, 
is  very  clear  in  th«t  report. 

My  lords,  there  k  ano^b^  case  reported  by 
the  same  author,  sir  John  Strange  t08,  the  kin|^ 
against  Rhodeir,  that  OaiAi^  befi>i«  the  King's- 
bench,  When  sir  Robert  Raymond  Was  the 
chief  justice.  That  was  upon  an  indtttMeOt 
likewise  npon  a  forgery  for  hiring  fotii[ed  i 
will.  That  will  had  heen  nroved  in  tbe  Ecde- 
nastical  Courts.  My  lords,  it  appears  6?  this 
report,  that  it  was  not  only  a  jMrobate  in  the 
common  form,  it  ^as  when  there  bird  been  a 
long  litigation  in  tbe  EcclesiastilMi  Courts,  and 
when  by  a  decree  of  the  court  of  befegates 
the  will  was  pronounced  for.  Up6n  applica- 
tion to  the  King's-bench  for  a  flabean  Corpus 
mf  testificandum^  the  Cotart  there  decreed  not 
to  issue  the  writ  fbr  this  reason,  because  It  ap- 
peared that  there  was  then  ^xistirt^  a  direct 
sentence  fbr  the  will ;  and  that  sentence  if  it 
had  been  pleaded  in  bar  to  going  into  the  ques- 
tion of  forgery,  I  apprehend,  would  have  been 
allowed  to  be  6onclosive  evidence;  fbr  the 
Court  said,  it  was  ndt  fitting  to  determine  the 
property  on  an  indictment.  It  likewise  ap  pear  - 
cd,  that  though  there  had  been  a  sentence  of  tbe 
€Onrt  of  Delegates  pronouncing  for  the  will, 
that  yet  there  had  been  an  application  for  a 
eommission  of  i^fiew ;  so  that  it  was  within 
tbe  knowledge  of  the  Court  that  tbe  cauw  wis 


In  a  Means  oi"  having  a  rerisioh,    but  it  was 
understood  that  tbe  sentence  still  remained  per- 
fectly In  force ;  for  your  lordships  know  per- 
fectly well  tbe  diffbrence  between  an  appeal 
and  an  application  for  a  oomnQission  of  review : 
in  case  of  an  appeal  j  tbe  sentence  is  snsjjended, 
but  not  so  on  an  application  for  a  commisnon 
of  review.      By  the  statute  of  Henry  8,  it  vi 
provided,  that  the  sentence  of  the  Delegates 
shall  be  final,  and  no  appeal  shall  be  had  from 
them ;   but  it  is  now  indisputable  law  that  tbe 
king  may  by  hhi  royal  prerogative,  upon  a 
persbnal  application,  and  a  s|iecial  case  laid, 
direct  a  Oom mission  foi^  reviewing  the  sen- 
tence :  but  there  is  no  appeal ;  the  sentence 
remains  ihe  same,  tihless  the  reviewers  in  their 
judgnient  shall  think  proper  to  reverse  it.    In 
this  case  it  appears,  that  there  was  then  existing 
a  fall  and  direct  sentence  upon  the  validity  of 
that  win.      It  was  understood  then  that  this 
right  had  been  pleaded  by  the  defendant,  and 
the  chief  justice  slopped  tbe  proceeding,  and 
did  not  even  grant  that  motion  which  was  then 
sent.    These  two  cases,  I  am  told,  have  been 
recognized  again  in  that  court  in  a  very  late 
case  of  a  noan  who  was  executed  fbr  a  fbi^ry, 
One  Perry ;  ahd  I  am  told .  the  jud£e  at  that 
trial  offered  to  the  prisoner  to  put  on  his  trfaf, 
if  he  had  a  mind  to  make  use  of  that  plea :  bat 
I  am  toM,  it  was  not  accepted  by  the  prisoner, 
and  the  trial  went  on.    But  this  I  am  sure,  no 
uio  can  be  made  of  that  cas^  to  shew,  that  the 
fortner  determinafiott$  were  at  all  impeached 
by  li  s  because  at  least,  if  the  probate  wu  not 
insisted  on  by  (be  defendant;  consequeotly  not 
o^er-nited  by  the  Court,  thes^  cases  then  re- 
rtiaia  in  their  fhtl  force.    And  I  vrill  Ast,  in 
v^hM  manner  th^y  may  be  aaid  not  to  be  appli- 
cable to  (be  pfit!^c?|>le  we  are  contending  fo^f 
that  in  a  Oriminal  court,  cases  of  this  sort  ought 
ndt  to  be  gone  into  ?  Will  it  be  said,  that  this 
being  a  proaecntion  under  a  special  act  of  par* 
liament,  the  crime  consists  in  having  married 
two  persons,  thatth^  marriage  must  necessarily 
come  under  tbe  consideration  of  that  coart 
which  is  to  determine  ?  and  they  cannot  by  tbe 
act  of  parliament  itself  acquire  an  original  ju- 
risdicAon  to  enipiire  into  tbe  right  of  marriage. 
Does  not  it  apply  exactly  as  strong  to  tbe  case 
I  have  now  alluded  to  of  forging  a'  will ;  for  it  ' 
is  by  es^press  act  of  parlmment  made  a  felony 
of  deAth  to  foive  n  Will ;  and  it  may  as  welt  M 
argued  from  hence,  that  every  criminal  court 
has  by  fhat  act  atqbired  an  original  jurisdic- 
tion as  to  wills.    It  cannot  be  argued  a  mo- 
ment, that  a  criminal  court  has  original  juris- 
diction Of  marriage.    I  do  not  say,  when  it  has 
not  been  determined  before,  but  that  tbe  Court 
nhust  necessarily  enquire  into  the  fact ;  but  that 
ir  cannot  originally  entertain  such  a  question. 
Now  there  cannot  be  a  case  stated  wherein  a 
qnesHon  was  between  the  parties  Upon  the  va- 
lidity of  their  .marriage  and  upon  tnehr  state  of 
man, and  wifi^,  to  shew  that  it  can  be  deter^ 
mined  by  a  criminal  court,    ft  it  cannot,  f 
conceive  cleariy„  it  cannot  he  aaid  to  have 
oriilind  jnrisdiotion  npon  the  point,  the  frawl\ 
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and  ooUuMOD ;  wkiob,  Gtf  the  reaton  that  bit 
bMo  gi?en»  it  was  tlioqgnt  proper  to  meo^oo, 
kai  it  sbooM  be  made  life  of  npon  t)ie  otbe^ 
fide.    It  will  be  laid  perbapa,  tbat  tbere'fupe 
maoy  lostaoeea  wbere  partiea  t^jiog  to  avail 
ibemselFcs  of  a  jodgroeot,  or  tb^  seDtc^poe  of 
aootber  court,  of  tbe  adverae  partiea  beiug  a|- 
loired  to  sbew  tbat  those  sentencfa  were  Qfii- 
tuned  coUasjvelj:  tbia  distinctioii  I  coqceiv? 
(las  been  made.    If  any  oourt  oyer  is  permitt^ 
to  enquire  into  tbe  «|[oestioD,  it  m^tt  pe  a  'ooai^ 
tisTini^  oonenrreot jnrisdiction  ;  an^  tben  your 
lord^bipa  will  see  tbe  qoestion  upon  very  dif- 
^eot  grounds ;  becanse  a  court  bAving  coq- 
forrent  jurisdiction  has  also  the  opportunities^ 
all  tbe  metbods  of  cnipiiringf  into  the  original 
eaestion.    They  being  competent  to  determine 
tbe  originel  point,  it  makes  no  considerable 
diflerence  whether   it  comes  before  them  ai 
first,  pT  whether  it  bes  before  been  determii^ 
by  another  court    It  will  not  be  contended,  1 
Coocei?e,  that  a  criminal  court  has  any  con- 
curreot  jurisdiction    with   the  Ecclesiastical 
Court.    It  clearly  cannot  be  so;   it  can  never 
eatertaio  the  abstract  question  between  pevtiea, 
wlietber  they  are  man  and  wife  or  no.    Tbe 
only  way  it  can  be  taken  up  is  incidentally ; 
and  if  tbe  authorities  are  good  to  sbew,  that 
where  an  incidental  question  arises,  if  it  baa 
been  determined  by  a  court  having  original  ju- 
risdiction, it  ought  to  be  conclusive,  that  will 
apply  to  the  case  now  before  the  Court '  For 
tbcee  reasons,  and  ^  those  tha(  have  bfen 
more  weightily  argued  by  tbe  gentlemen  wbo 
have  gone  betbre  ine,'  1  hope  your  lordships 
will  not  tbink  proper  to  recede  irom  the  esta- 
bliabed  and  l^^al  •  principlea,  or  mal^e  a  pre- 
cedfent  on  ibis  occasion.    But  if  whatever  baa 
beeoy  wan  upon  tbe  strength  of  former  ^ter- 
mSnationa  ;  and  if  there  is  good  ground  in  law 
to  aay  tbat  this  sentence  ought  to  be  conclu- 
sive to  the  point  to  which  it  is  now  offered ;  1, 
trass  your  lordships  will  be  of  opinion  tbat  the 
proeecMition  ought  not  to  be  permitted  to  go  into 
any  evidence. 

%•  YV^nne.  Notwithstanding  there  has  been 
■0  mooh  and  so  ably  said  upon  this  qnesttoo,  I 
hope  tiiat  tbe  doty  1  oyve  to  tbe  noble  person  aA 
yonr  lordships'  bar,  wjll  plead  my  excuse  for 
efiering  a  tew  words  upon  tbe  same  side,  in 
•opport  of  tbe  seotenice  of  tbe  Ecclqpiastical 
Court,  of  tbe  effect  with  a  vtev^  to  which  it  is 
now  prodo<»Ml  before  your  Iprdsbips. 

l|y  lords,  the  duchess  of  ]{^ingirton  it  now 
npon  ber  trial,  upon  an  indictment  found 
•gaioat  ber  grounded  on  stat  1  Ja.  cap.  11,  for 
that  beio|r  ^be  wife  of  Augustus  John  Hervey, 
the  naariied  tbe  duke  of  Ki^gaton,  the  said  Au- 
gustus John  Herrey,  her  former  husband,  be- 
iQg  then  alive.  The  foundadon  of  this  whole 
Proceeding  therefore  is  a  marriage  alleged  in 
U|e  indictment  to  have  been  bad,  between  the 
<Hichess  of  Kingston,  at  that  t|me  B|rs.  £liza- 
^b  Chudleigb,  and  S|r.  Augustus  Hervey. 

Tbal  mnrriage»  my  lords,  ia  the  only  fact 
Hint  can  make  any  orimintlity  in  tbe  pfeaept 


A-  P-  177^  [430 

case  \  and  if  i^  sbaJ)  appear  to  your  lordi^ipe  n 
fact,  which  baa  been  a)rea«|ir  enquired  into  and 
deci4ed  upon  ;  t|iat  it  has  been  put  in  issue  In 
^fiat  couii  which  alone  could  properly  tnkn 
cognizance  of  it;  that  that  court  baa  pro* 
npaoce<j  its  aentei^ce  against  tbe  marriage  then 
put  in  issue,  or  any  matrimonial  contract  bn* 
^ween  ]^r.  Hervey  and  ^n.  Cbi^d^^b,  who 
irere  t|>e  parties  to  that  suit ;  and  t||a|  this  sen* 
tence  i^ll  reniains  in  force;  it  if  Si^bmitted  to 
yynr  kir^alii^  U>  |^  impoasible  that  those  who 
are  prosecu|iog  tbie  indictment  against  her 
grace,  can  be  aUowei)  to  go  in^  en  examination 
of  wi^qftsse*  upon'  tbel  marriage ;  il  b«ng  # 
fact  now  dEeciqod  ^y  the  ImS  sentence  <Mf  n 
proper  court,  and  conaequentlv  not  tbe  auhjecl 
of  tbsit  bipd  of  evidence  w^cb  the  proeeculofff 
a^,  we  p^eaoine,  endeavbunog  to  oH^  to  yonr 
lordsbips.  upon  it,  as  if  it  bi^d  been  ik  questioft 
npon  which  no  sentence  bi^d  erer  be? n.giten. 

^y  lords,  the  sentence*  upon  Mfbich  we  rely, 
was  passed  in  tbe  monib  of  February  1769^ 
and  It  Recites  all  the  pnoceedings  bad  in  thai 
cauae  prior  to  tbe  sentence,  and  which  are 
suflM^ient,  as  we  apprehend,  to  found  tbat  effeoi 
which  we  contend  it  ought  to  have  before  your 
lordships.  The  sentenoe  recites,  that  a  snii 
bad  been  bfoufbt  by  tbe  duchess  of  Kingston 
against  Mr.  Hervey  fpr  boasting  that  he  wai 
ber  husband;  that  B(l(r«  Qervey  appeared  in 
tbat  cause ;  that  be  admitted  and  justified  the 
jactitation ;  and  all^ped*  tl^at  he  was  w^ 
warrar\ted  in  making  9Uf  b  jactiAation*  fi>r  thai 
he  waa  actually  married  to  the  lady :  by  tbel 
means  they  iirere  et  issue  upon  tbe  fact  Thn 
sentence  goes  on  to  say,  tb^tt  be  bad  entirelty: 
failed,  in  tbe  proof  of  tbe  merriage  vhich  Ivi 
had  pleaded  and  propounded  ;  in  oonsequenon 
of  which  the  Cour^  pronounces  Min-  Cbudleigll 
to  be  entirely  tree  from  %II  matrinionial  con* 
ijract,  and  parMcul^rly  with  the  said  dr.  Her«» 
vey,  *  so  far  as  to  us  as  yet  appears ;'  and  upo& 
that  goes  iift,  to  adAion^h'  him  to  cease  from' 
fajcthec  jactitating  in  tJi^K  behalf  '^be  qnefr*. 
tion  now- for  jronr  lordships'  coosideri^on  tbm*. 
fore  in,  wbi^t  i^  tbe  eflfeot  of  that  sj^teiice  ?  And 
I  contend  tbat  in  tbe  wey  iu  which  this  can^ 
was  proceeded  iOi  it  is  aa  deci^TCt  e>  absolute  k 
sentence  against  the  marriage,  as  the  Bcde-^ 
siastical  Court  has  power  to  give* 

If  the  fwftf  wbo  is  accused  in  such  a  snit 
does  not  justify  tbe  jactitation  by  pleading  n 
marriage,  it  is  otherwise;  foe  in  tbat  case, 
whether  the  fiict  o^  jactitastion  is  adn^itted  or 
denied,  tbe  sentence  is  only  upon  the  jacltta* 
tion,  not  upon  the  marriage,  ntbe  jactitatkNi 
is  ailmitted,  and  is  not  justified,  the'  partj^  is 
admonished  to  dp  fo  no  more;  if  the  jactita- 
tion is  denied,  the  onlj  qnestion  before  tbe 
Court  is,  did  the  party  jactitate  or  not?  and  if 
tbe  jactitatipn  ie  proved,  ihe  sentence  is  the 
same,  viz.  a  monition  to  cease  from  doipg  ao 
for  the  future.  But  if  tbe  party  cited  con- 
feasee  tbe  jactitation,  and  jpstifies  it  by  plead- 
ing that  he  or  abe  was  and  is  actnally  and 
l^wfnfig  married,  to  tbe  other  party  who  hat. 
bcn^irM  ^tiuit,  it.ia.uo  bmger  a  cauae  of  jaft-. 


4311 


16  GEORGE  III. 


Triai  of  the  Duchess-  ofKingstotit 


[432 


titfttion,  h  19  as  much  and  as  directly  a  mar- 
riage cause  as  a  cause  of  nullity  of  marriage, 
er  a  cause  for  restitution  of  conjugal  rights. 
It  is  as  absolnte  anil  derisiFe  proof  of  this,  in 
my   humble  apprehension,  that  if  the  party 
cited  in  a  cause  of  jactitation  pleads  and  pro?es 
a  marriage,  the  court  does  not  in  thai  case  dis 
fmsB,and  say;  The  party  it  is  true  jactitated, 
and  had  a  ground  for  jactitating,  therefore  we 
dtsmisB :  no,  the  coort  pronounces  for  the  mar« 
liage.     And  I  take  it  to  be  most  clear,  that 
•uch  a  sentence  ha?ing  been  pronounced  in  any 
ecclesiastical  court,  if  the  party  cited  should 
immediately  nray  restitdtion  of  conjugal  rights, 
the  court  will  grant  its  monition  grounded  upon 
that  sentence,  that  the  parties  who  were  pro? ed' 
to  ha?e  been  lawfully  married,  shoi|ld  cohabit 
and  perform  the  duties  of  their  marriage.     It 
will  not  I  presume  be  contended,  •that  any  court 
can  deal  so.yery  unequal  a  measure  of  justice 
between  parties,  as  to  say.   If  a  marriage  is 
pro?ed,  we  will  pronounce  for  it ;  and  yet  in  a 
cause  of  exactly  the  same  nature,  if  a  party 
plead«  a  marriage,  and  fails  in  the  proof  of  it, 
^e  will  not  pronounce  against  it«    The  suppo- 
sition is  absurd  and  shocking  to  common  sense ; 
and  it  is  impossibly  that  such  a  cause  as  a  cause 
of  jactitation  could  e?,er  have  been  in  use,  if 
the  party  who  brought  it  might  lose  his  cause, 
and  be  engaged  in^  a  marriage  he  was  desirous 
to  aroid,  mit  could  nerer  dbtain  any  sentence 
against  the  party  jactitating,  that  would  have 
any  legal  effect.    It  is  impossible,  with  great 
deierettce'to  your  lordships,  that  such  doctrine 
■bopld  ev6r  hafe  obtained ;  but  the  truth  is  di- 
rectly the  rererse,  and  in  all  courts  where  these 
•entences  against  a  marriage  in  a  cause  of  jac- 
titation have  been  produced,  they  have  been  al- 
lowed to  be  as  decisive  as  any  sentence  in  an 
ecclesiastical  coort  in  a  marriage  cause  could 
he.    In  the  case  of  Jones  and  Bow,  reported 
in  Carthew,  it  is  expressly  said,  that  it  was  a 
eanse  of  jactitation.    In  the  case  of  Clews  and 
Batfaurst,  which  has  been  mentioned  to  your 
lordships,  it  was  a  cause  of  jactitation  ;   and  I 
rather  rely  upon  that  case,  because  it  appears 
by  the  report  of  it  in  the  book  intitled  Cases 
io  lord  Hardwicke's  time,  p.  11,  Qil.  7  Geo. 
9,  that  it  was  attended  by  as  able  a  civilian  as 
any  of  his  time,  Dr.  Lee,  afterwards  dean  of 
the  Arches :    he  argued  in  that  cause,  that  a 
aentence  against  a  marriage  in  a  cause  of  jac- 
titation is  an  absolute  and  decisive  sentence. 
And  it  appears  from  tlie  report,  that  he  quoted 
another  case,  which  was  that  of  Melliwut  and 
Mellisent ;  in  which  it  had  been  so  held  in  the 
Court  of  I>elegates,  which  your  lordships  know 
is  a  court  of  appeal  in  ecclesiastical  causes,  in 
which  there  are  both  judges  of  the  cummon 
law' and  civilians.     Tbe  case  which  was  last 
alluded  to,  and  which  was  in  the  Prerogative 
Court,  your  lonlshipa  will  allow  me  to  state 
a  little   more  folly,   liecause   it  will    shew 
the  opinion  of  the  great  judge  who  now  pre- 
sides ill  that  court.     It  was  upon  tbe  right  of 
administration  to  one  Mrs.  Gertrude  Brown. 
The  question  wu  between  Stephen  Brvwn,  who 
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alleged  himself  to  be  the  husband,  and  the 
lady  viscountess  Mayo,  the  daughter  of  the  de- 
ceased by  a  former  husbaud.  The  marriage 
between  Bcown  and  Mrs.  Aylemore,  which  was 
the  deceased's  former  name,  was  not  denied  ; 
but  lady  Mavo  iniisted,  that  atthe  time  of  the 
marriage  with  Mrs.  Aylemore,  Mr.  Brown  had 
another  wife  at  that  time  living,  whose  name 
was  Eleanor  Cutts.  Mr.  Brown  to  that  re- 
plied, that  he  had  brought  a  canse  of  jactitation 
IO  the  consistory  court  of  London  against  Mrs. 
Eleanor  Cutts,  and  that  sentence  had  been  pro- 
nounced exactly  as  in  the  present  esse,  and 
that  lie  was  free  of  all  matrimonial  contracts 
with  said  Elizabeth  Cutts.  Lady  Mayo  then 
offered  an  allegation,  in  which  she  pleaded, 
that  the  sentence  in.  such  cause  of  jactitation 
bad  been  obtained  bv  collusion ;  and  annexed 
to  that  allegation  she  exhibited  many  letters 
between  Stephen  Brown  and  Elizabeth  Cutts, 
by  which  it  appeared,  that  after  the  date  of  the 
sentence  they  had  corresponded  together ;  that 
he  had  acknowledged  himself  to  be  her  hus- 
band in  several  cf  Uiese  letters,  but  told  her  it 
wonM  be  exceedingly  inconvenient  to  his  af- 
fairs, and  entirely  destroy  bis  claim  to  tbe  ad- 
ministration of  Mrs.  Aylemore,  which  Was  of 
some  considerable  value  to  him,  if  his  mar- 
riage with  Mrs.  Cutts  was  known,  and  there- 
fore desired  her  to  be  silent,  and  not  give  him 
any  further  trouble :  that  was  tbe  effect  of  Jady 
Mayo*s  allegation.  The  moment  that  allega- 
tion was  brought  into  court,  the  proctor  fbr 
Brown  desired  that  tbe  proctor  for  lady  May^ 
might  be  asked,  whether  he  confessed  or  de- 
qM  the  subscription  of  the  officer  who  anthen* 
ticated  the  copy  of  tbe  sentence  given  in  tbe 
cause  of  jactitatkra  f  which  being  confeeaed, 
and  the  sentence  by  that   means  regularly 

E roved,  the  judge  said  he  could  go  no  farther  ; 
e  could  not  enquire  upon  what  grounds  that 
sentence  was  given,  but  wonM  give  a  time  t» 
the  party,  if  she  thought  it  for  her  interest  t» 
apply  to  the  consistory  court  of  London,  and  see 
whether  that  sentence  could  be  reversed  ;  bol 
it  was  held,  that  so  long  as  it  remained  in  force, 
it  was  decisive  upon  the  ouestion  of  tbe  mar- 
riage, and  alMolotely  binding  upon  tbe  judge 
of  the  Prerogative  Court. 

This  being  the  case  then,  the  question  for 
your  lordships'  consideration  now  is,  what  e^ 
tect  the  sentence  given  in  the  consistory  court 
of  London,  in  1769,  in  the  cause  of  jactitatioD 
of  marriage  brought  by  the  duchess  of ^  King- 
ston, then  Mrs.  ElicaDeth  Cbudleigh,  against 
Mr.  Hervey,  should  have  in  the  present  caoae 
before  your  lordships?  My  lords,  it  would  be  n 
very  unpardonable  waftte  of  your  lordshipa* 
time,  at  this  hour  of  the  day,  for  me  to  take  np 
a  moment  of  it  in  arguing,  that  marriage  is  by 
the  law  and  constitution  of  tins  c?oontry  of  eo- 
clesiastical  cognizance.  There  cannot  be  m 
doubt,  that  if  there  be  any  impediment  to  the 
marriage  of  two  people  living  together  as  man 
and  wife,  that  if  oue  of  the  parties  denies  either  * 
tbe  fact  or  validity  ef  the  marriage,  that  if  one 
of  the  parties  refoses  to  perform  the  duties  of  k 
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bj  oolAbitttioii,  thai  if  one  of  tbe  partiesi  treats 
the  otKer  with  intolerable  geverity,  thai  if  a  ptfr- 
•on  baaata  of  a  Diarnag;e  which  b«  catiiiot  jas- 
tify«  or  if  sofoe  kind  of  oootract  or  solemDity 
jMiaed  between  partiea  which  ma^^  occasion  a 
floobt  whether  it  amounts  to  a  lawinl  marriacre 
or  not ;  to  every  one  of  these  cases  tbe  Eccle* 
siaatical  Coort  has  cognizance  to  decide  upon 
the  qnestions  that  arise ;  and  it  is  a  denial  of 
josliceto  vefase  it,  and  would  be  a  just  ground 
of  appeal  to  a  su|»erior  court. 

It  is  true,  that  in  some  cases  wRere  a  mar- 
visfj^e  is  hrooght  not  directly,  but  oollateraUy  and 
consequentially  in  qnestion,  as  where  it  is  a 
question  of  legitimacy  in  order  to  make  a  title 
to  an  inheritance,  it  may  originally  commence 
itt'the  temporal  courts,  and  sometimes  is  finally 
determined  there ;  as  in  the  case  of  what  is  by 
common  law  called  special  bastardy,  that  is, 
where  there  w  no  doubt  about  the  marriage, 
but  about  tbe  priority  or  posteriority  of  the  birth 
of  the  party  who  is  claiming  the  inheritance 
to  that  marriage ;  there,  it  being  a  mere  matter 
af  fitet,  whether  the  person  was  born  before 
marriage  or  af^er,  it  is  proper  for  the  jury  to 
determine  ;  and  there  is  no  need  of  the  inlerpo- 
aitton  of  the  Ecclesiastieal  Court  at  all.    So  iu 
other  cases,  where  the  matter  begins  as  a  oues* 
tioo  upon  an  inheritance.    A  person  makes  a 
claim  to  an  inheritance  as  being  tbe  lawful  sou 
of  A  aod.B*    If  the  parties  fo  the  marriage  or 
soe  of  them  be  dead,  tbe  application  must'  be 
■ade  originally  in  this  case  to  the  temporal 
coiuta,  and  they  will  procee<l  in  it,  and  will 
either  determine  it  finally,  or  direct  a  case  to 
the  ordinary  to  certify  upon  the  marriage,  ad* 
eotding*  as  they  find  it  necessary  to  do,  and  ac- 
totdmg  as  any  question  arises  upon  the  lega- 
lity i>f  tlia  marriage  or  not,    But«ven  in  this 
case,  which  is  merely  a  question  upon  a  right 
t«  an  inheritance,  and  not  between  parties  to  a 
fluuriage,  but  between  parties  ciaimiDg  under  a 
marriaire,  if  one  of  them  produces  a  sentence 
Armerly  giren  upon  the  marriage  by  the  Ec- 
clesiastical Court  in  tbe  life- time  of  the  parties 
10  such  marriage,  tbe  moment  that  sentence  is 
prodooe«],  the  court  of  common  law  is  estopped ; 
and  notwithstanding  the  original  parties  to  that 
aeotence  are  dead,  the  parties  to  tbe  suit  upon 
tbe  ioberitance  must  still  have  recourse  -  to  the 
Beelestasticat  Court  to'  repeal  the  sentence  for- 
oierly  given  upon  the  marriage,  before  the 
tempor£  coort  can  proceed  a  step  further :.  and 
if  tbia  sentence  of  the  Ecclesiastical  Coort  is 
Bot  set  aside, -the  judgment  of  the  temporal 
court  miifct  be  agrret»bie  to  that  sentence.    The 
cases  of  Bunting  ai^d  Lepmngwell,  and  ILenn's 
case,  reported  b}^  lord  Cone,  are.  decisive  upon 
tb»  point :  and  it  would,  i  should  conceive,  in 
Aaming  v^ur  opinion  upon  the  credit  due  to  the 
doctrine  laid  down  in  tliese  cases,  be  worth  one 
awment's  costtideration  at  what  time  the  latest 
sT  them  was  delerminad.    Kenn's  case  was  in 
the  fifth  of  king  Jaines  the  fif^t.    Your  lord- 
lUps  know  extremely  wellj  that  was  a  thne 
when  tbe  different  jnrisdictioBs  of  the  temporal 
and  eedeaiastical  conrla  irtre  not  ao  completely 
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settled,  or  at  l^st  thi^  settlement  was  not  so* ' 
completely  acquiesced  in,  on  the  part  of  the  ec- 
clesiastical courts  then,  as  it  has  been  since : 
they  did  frequently  desire  to  arrogate  to  them-^ 
•elves  more  jurisdiction  than  the  temporal 
courta  were  willing  to  allow ;  and  the  conse- 
quence of  that  was,  they  were  very  frequently 
withstood.  This  produced  a  complaint  to  the 
privy-eooncil  in  the  3rd  of  king  James  1,  when 
archbishop  Bancroft,  in  the  name  of  the  whole 
clergy,  exhibited  a  set  of  articles  against  tbe 
judges  of  the  realm  (as^  lord  Coke  expresses  it, 
5td  lost.  601.)   eotitte<l,    *  certain  articles  of 

*  abuses  which  are  desired  to  be  reformed  in 

*  granting  prohibitions.'  These  articles  were 
delivered  to  the  judges,  who  in  the  4th  of  king  ^ 
James  made  their  reply  to  them;  in  which 
they  justified  the  proceedings  objected  to  by  tbe 
arci^bishop  in  every  particular,  and  that  /not 
without  some  considerable  degree  of  warmth 
and  resentipent.  /  Now,  with  great  deference  to 
vour  lordships,  I  should  conceive,  that  a  reso- 
lution solemnly  and  unanimously  made  by  the 
two  chief  justices  and  five  other  jutiges  of  the 
common  law  in  the  very  next  year  after  such  a» 
dispute  aa  this  had  been  carried  oU  between  the 
two  jurisdictions,  cannot  well  be  suspected  of 
partiality  to  tbe  Ecclesiastical  Coin-t :  and  lord 
chief  justice  Coke,  who  was  one  of  the  court, 
was  not  a  judge  that  would  at  any  time  have 
stood  up  for  their  encroachments ;  and  there- 
fore there  is  not  the  least  room  to  apprehend, 
that  there  was  any  undne  or  improper  degree 
of  authority  attributed  by  that  resolution  of  . 
tbe  judges  to  sentences  of  the  ecclesiastical 
courts. 

My  lords,  this  case  of  Kenn,  which  is  re- 
ported 7  Coke,  43,  has  been  already  opened  to 
your  lordships :  but  it  being  in  my  apprehen- 
sion extremely  material  in  this  cause,  contain- 
ing the  whole  learning  that  is  to  be  met  with 
in  the  book  upon  the  subject,  and  going  the 
whole  length,  as  1  humbly  submit  to  ^our 
lordships  it  does,  that  it  is  our  business  to  con-> 
tend  for  in  behalf  of  the  noble  person  at  tha 
bar,  your  lordships  will  not  perhaps  think  it. 
mis-spent  time  in  me  to  state  it  more  particu  - 
larly.  It  was  a  case  in  the  court  of  Wards, 
in  which  Thomas  Robertson  and  Elizabeth  his 
wife  were  niaintifis,-  and  Florence  lady  Stal- 
lenge  defenoant.  The  case  was,  that  Christo* 
pifer  Kenn  de  facto  took  to  wife  Elizabeth  Sto- 
well,  and  bad  issue  by  her  Martha;  soon  after 
this,  there  appears  to  have  been  a  suit  brought 
in  the  court  of  Audience,  in  which  the  judg- 
ment given  was  in  these  words :  **  pnetensom 
cootractum  et  matrimonvom  inter  Chr.  Kenn 
et  Eliz.  Stowel  in  minore  alate  eorondem  aut 
eomm  alterius  habitum  fuisse :  eosdemqiie 
Chr.  et  Eliz.  tarn  tempore  solemnizationis 
diet!  matrimonii  quam  etiam  continoo  postea, 
eidenKmatrimonio  dissen&isse,  ac  eo  prsete3rtu 
hujusmoili  matrimonium  irritum  eiinvalidum 
fuisse:  necnon  antedictos  Chr.  Kenn  etEliz. 
Stowel  ah  dicto  matrimonio  separandoset  di.  • 
vdrciattdo|(  lore  pronunciamos,  eoaque  separa- 
mus  et  dirorciamos,  iisdemqua  Car.  at  EJia. 
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libertatem  ad  alia  f ota  coof alandi  concedimiu 
per  banc  aeotenliaan  notlrain  definitivam." 
.  My  lords,  after  this  Kena  married  another 
wife,  ElizabetU  BeckwHb  ;  and  after  this  it 
appears  thai  Elizabeth  Beckwitb  broti|{rbt  a  suit 
before  the  coronnistioners  ecclesiastical  to  en- 
qoire  again  into  the  validity  of  tbc'  raarriage 
between  Christopher  Kenn  and  Elizabeth  Sto- 
well :   there  that   narriaf e  was  again  pro- 
nounced against,  and  the  marriage  of  Christo- 
pher Kenn  with  Elizatieth  BeckwitU  was  af- 
firmed.   Then  Elizabeth  Beckwith  died,  and 
Gbristopher  Keen  married  Fkirence,  by  whom 
he  bad  issue  Elizabeth,  and  then  died.    At  last 
the  question  came  on  between  the  issue  of 
Christopher  Kenn  by  Florence,  and  Martha 
the  issue  of  said  Cliristofiher  Kenn  by  his 
first  wife  Elizabeth  Stowell,  who  desired  she 
night  be  permitted  to  a? er  against  the  sentence 
formerly  given  against  the  marriage  between 
Gbrtsiopher  Kenn  and  Elizabeth  Stowell,  de- 
daring  that  she  eavkl  prare,  that  the  whole 
was  founded  on  an  absolute  falsehood^  and 
that  those  partiea,  who  are  declared  by  the  sen- 
tence of  the  Ecclesiaaticar  Court  to  bare  beeq 
maonried  in  tl»eir  mtoority,  and  to  bare  dis- 
sented to  iHe  marriage  m  the  moment  it  was 
aotemnized,  and  ever  after,  had  cohabited  as 
hasband  anil  wife  for  ten  years,  aad  ha<l  issue 
Martha,  the  |iarty  before  tbo  ooi^rt.    This  the 
said  party  arewed,  and  vndertook  to  prove  in 
the  conrt  of  Watda,  in  order  to  avoid  the  effeet 
of  the  sentence  of  the  Ecclesiastical  Conrt 
against  the  marriage  between  her  tatlier  and 
mother.    But  it  was  rssolved  by  all  the  jus- 
tices and  barons,  that  the  said  sentence  should 
conclude  as  h>ng  as  it  remained  in  force.    And 
in  answer  to  tbe  arerment  that  tlie  sentence 
was  founded  upon  false  facts,  tbev  said,  that 
though  the  ecdeaiastical  judge  sneweth  the 
cause  of  hia  sentence,  yet  forumnoh  as  he  b 
judge  of  the  original  matter,  tbe  loyalty  of  ma- 
trioAony,  we  shall  never  examine  the  cause, 
whether  il  were  true  er  not :  for  of  things  the 
oognizanee  wliereof  betoogetfa  to  the  Ecclesias- 
lioal  Court,  we  must  give  credit  to  their  sen- 
tences, as  the(r  give  to  tbe  judgments  In  our 
courts.    In  that  same  eaae  it  was,  that  lord 
Coke  quoted  tbe  case  of  Corbett,  and  there 
there  bad  been  no  sentenoe  in  the  Eocleaiaatieal 
Court :  that  originallv  began  upon  the  question 
of  a  right  to  an  inheritance ;  and  the  party  wHo 
daimMl  the  inheritance  was  advised  to  bring  n 
suit  in  the  Ecolesiastioal  Court  theis  against' a 
woman  who  jactitated,  as  he  said,  of  an  unduu 
marriage  with  bis  elder  bit>tber.    The  party 
against  whom  this  suit  waa  brouglit  i«  the  Eo- 
cwsiastieal  Court  applied  for  a  prohibition,  and 
the  temporal  court  granted  it ;  for  tbev  said, 
there  ia  no  sentence  of  the  Ecdesiaaticai  Court 
in  this  case  for  yen  to  reverse,  no  ocotenee  has 
been  given  ;  therefore  we  wiU  enquire,  as  for 
as  we  see  we  ean  do  without  interfering  i» 
matters  ef  meee  ecdeaiastical  cogoinuace,  re* 
speettng  the  foyalty  of  the  marriage ;  and  we 
may  direct  the  ormuary  la  certify  herealWr,  if 
thtreisaooceasityfor  tt;  but  there  is  no  need 
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to  apply  to  tbe  Eoeleaiastical  Omni  ia  tbe  pre* 
sent  state  of  the  case. 

,In  exact  conformity  to  this  pewciple,  it  irss 
resolved  by  tbe  judges  of  the  oommeo  lair  m 
the  caae  of  Bunting  and  Leppingwell,  4lh 
Coke,  99,  foraimnch  aa  the  eognizsnce  of  tlM 
right  of  marriage  doih  belong  to  the  Eccle- 
siastical Court,  and  the  same  court  bath  given 
sentence  in  this  case,  tbe  judges  of  our  law 
ought  (akhouglp  it  be  against  the  reaeon  df  our 
law)  to  give  faith  and  credit  to  their  proceed* 
ings  and  sentences,  and  .so  always  have  tbe 
judges  of  our  law  done:  and  so  it  was  n* 
solved,  that  the  plaintiff  was  legitimate  and  n» 
bastard. 

This  is  tbe  light  in  which  the  sentences  ef 
tbe  Ecdesiaatiail  Courts,  given  ia  matters  pro- 
perly within  iheiff  cognizance,  were  considered' 
in  the  courts  of  common  law  at  the  time  when 
the  cases  I  have  just  referred  to  were  deter- 
mined i  and  there  is  snch  a  train  of  casea  ei- 
actly  conformable  to  them  down  to  very  lao- 
dem  timee,  which  have  been  already  quoted, 
and  therefbre  I  will  not  trouble  your  lordships 
with  repeating  them,  that  I  cannot  help  thinn- 
ing it  must  Im  looked  upon  aa  a  point  abaiK 
Itttely  settled  and  at  reat^ 

But,  my  Uirda,  not  to  rest  the  matter  merehr 
upon  authority,  however  strong,  if  your  forJk 
ships  consider  the  groonds  open  ^hich  these 
determinations  were  made,  I  apprehend  they 
will  be  founded,  not  only  in  joatiee,  but  in  ab- 
solute necessity ;  and  tliat  tbe  oenfnaion  wauM 
liave  been  so  infinitdy  grsat,  if,  admittiitf  dif- 
ferent courts  to  take  oegninance  of  dimrent 
matters,  their  seotenoee  sfaoold  net  be  allowed 
to  take  effect  when  tbey  were  given,  but  tbe 
matter  might  be  examined  over  again,  md  a  di^ 
ferent  sentence  given  in  another  court,  tlie  fir- 
mer sentence  rpmaining  unrepealed,  that  there 
would  be  no  possibility  of  enduring  such  a  pm^ 
tice.  Conaider fbr amomeot  wbateffectit  would 
have.     Suppose  a  man  to  have  brought  a  suit 
for  jactitation  of  marriage  against  a  woman  in 
ibe    proper  Ecclesiastical    Court ;    that  she 
should  plead  her  marriage  by  wmy  of  justift- 
cation,  and  obtain  .a  aentenoe  IWit;  the  man 
dies  inteetate  afler  that,  and  she  appUeeta  the 
Prerogative  Court  for  an  admlniatmtion  as  tbe 
widow:  tbenertofkfoofthedeqeaaedappsaia 
there,  and  deniee  her  to  be  tbe  lawful  widow : 
in  proof  of  which  she  prodneea  tbe  aentence; 
is  tbe  Prerogutive  Court  to  give  eiedit  to  this 
sentenoe  or  not  ?  If  it  is  to  givn  credit  la  it, 
(aa  it  does  daily)  tbe  reanan  is  becnuse  it  binds 
universally  as  long  as  it  is  in  force ;  for,  though 
they  are  both  Eceleaaaatiosl  Courta,  there  ia  ae 
more  privity  between  the  Prerbgative  Court  aad 
the  Ceneietory  Cenri  of  anw  diennse,  than  be- 
tween the  Prctegative  and  the  oourt  of  King's 
Bench.    The  Prerogative  Court  baa  the  asere 
cognieanee  over  prabale  and  administratian;* 
and  therefore  if  universal  credit  ie  net  due  ta 
the  aentenoe  of  the  Court  wbicb  pronounced 
for  the  validity  ef  the  marriage,  the  Prerogft* 
tive  Court  muet  inthncnae  auppneed  go  into 
the ^uestioBnrer  again,  whether  the  party  da* 
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and  tin  party  nJMinwg'  t»  be  Ut 

innnied  or  Boi  nwrried.  Thm  PperogfitiTe 

GMvt  is  SB  eeoltMstioal  cottit,  and  prooeeds 

vpOB  Um  nnie  rules,  se  far  w  they  are  appli* 

oiye:    it  proceeds  m  tbe  seme  vuiner  by 

■Bqg,Tilion  eod  by  writteo  cvidenee ;  tbe jadfe  is 

a  pmwm  bred  in  tbe  same  profession ;  ano  the 

piesliasw  are  tbe  same  with  those  that  prwK 

ma  Id  the  Coesistecy  Goait  ot'  Loadon ;  aod 

Ibsiafnie  there  is  a  prsbabiBty  that  the  Prers- 

fmw9  Comi  m  this  ease  might  aiprse  with  the 

jMige  ef  the  Consistofy  in  spinisn  that  tbe 

iBsniays  wak  a  good  eae,  and  oeasoqueBtly 

decree  tiM  administsatioB  to  the  party  prayiaf 

itae  the  wideer.    What  weoM  be  the  ooMe- 

feenoe  of  tbatP  Why,  tbe  party  wmM  bane 

had  two  law-seits  instead  of  one,  and  bare  g«t 

by  thev  two  pieoci  ef  paper  eaUed  senteaoes 

her  nMurriafey  and  letteis  of  administratiBD, 

wenkl  net  be  .a  hit  tbe  neaier  getting 

ef  the  decsasad's  efieela.    Per  those 

apply  tea eaoft of eoesmon  law {  and 

lheie»  aoeerdlDjp  to  this  doctrine,  tbe  first  perw 

eao  she  is  obliged  to  briog  an  aetion  against 

wiJJ  be  at  liberty  to  sav.  Who  are  yon  ?— Tbe 

administratriK  sod  widow.<—No,  1  deny  thai: 

itislme,  yea  hare  obtained  a  ssntenoe  tor  yoor 

narriMeaod  an  administration  Ivom  tbe  Prero> 

gativeOsttrt  as  the  widow ;  bat  those  sentences 

wcfe  fenoded  open  false  facts :  therefore  I  o^ 

jest  to  iheiki,  and  desire  there  may  be  a  third 

soit  to  hare  it  enquirad  mio  in  tbiecoiirt,  wiiether 

there  was  a  real  marriage  or  net.    Now,  sop* 

pesmg  that  in  this  third  toit  a  jm*y  should  beef  | 

a  difefcnt  opinion  from  tbe  two  former  conrts, 

wbnt  wenhl  be  the  consc^oenee  P  Why,  that 

tbe  party  who  breuff bt  a  snit  for  a  debt  wonid 

be  aon-snitad :    so  that  here  wonld  be  a  legal 

admiaistntion  sobsistiDg  (nidem  tbe  court  in 

irhieh  tfie  ndioQ  was  brenght  coiild  repeal  it 

aad^rant  a  new  one,  a  power  wbibh  1  beliete 

mo  tennporal  coort  has  ever  yet  ekercised)  bnt 

tbe  hands  of  the  adminisirator  wo«dd  be  abso* 

Isrtely  tied  up,  tbe  effects  eoald  never  be  admi* 

■istoed,  tbe  debts  of  tbe  testator  could  nerer  be 

anlled  in,  the  estate  oonid  never  be  distributed. 

Yenr  brdsbips  pee  plainly  that  tbe  'eeofnsion 

be  so  extreme,  if  this  doctrine  wa^  to 

isl^  that  no  error  in  a  senlratse,  Iwwerer 

appaeentt  nerany  ineonvenieoee  arising  from 

it  le  paitienlar  persons,  bowercr  great,  can  be 

a  enffideot  eaueei  for  any  court  to  ekaaraie  into 

the  merits  of  a  sentence  giien  in  a  matter  ef 

which  itselfbas  no  legal  osgninanee;  and  that 

IhdM  is  the  nasioet  wisdom  in  these  resolotions 

whieh  declare,  that  them  is  an  implicit  credit 

das  Ifom  nil  ether  eeurts  to  the  sentences  of 

baring  the  proper  jtabdictiea  orer  the 

in  wbieb  the  sentenoe  has  besn  pro* 


Hf  lords,  the  esam  that  1  hare  hitherto 
■atwMssd  and  nllnded  to  hare  been  all  in  cifil 
inaas»    WiH  it  be  said;  that  the  qnestion  now 
bsfsii.  year  lordshipe,  being  iii  a  crinnoal  <»nee, 
rarisa  the  case  ?  and,  that  altboagh  a  sen- 
of  the  BedesiaMlcal  Gonrt  would  be 
ife 


yet  in  a  criminal  caus^  it  weoM  not  hare  tbe 
same  eSeei?  My  lords,  the  same  effect  1  can 
rery  readily  agree  that,  according  to  my  poor 
notions  of  law  and  jusficey  it  woiud  not  hare  ; 
but  I  should  think- it  would  hare  ten  times 
ipreater :  and  1  cannot  cooceireit  poesibis,  thbt 
It  can  be  held  in  any  case,  or  in  any  oonnlry 
in  tbe  world,  that  a  sentence,  which  would  be 
held  to  be  conolosive  eridence  to  aroid  a  ciril 
demand  against  a  person,  would  not  be  held  ta 
be  conekisire  erideoee  and  defence  a^inst  a 
criminal  prosecution:  L  cannot  conoetre  that 
to  be  pomibte.  '  In  pmaalibus  cansis  benigninn 
<  inteipretandnm  est,'  is  a  maxim  of  nnirersal 
law.  Undoubtedly  it  is  the  businem  of  aH  cri« 
miaal  jndioatnres  to  enquire  striotlvrnte  crisMO  9 
to  punish  those  acts  which  tbe  htw  has  madn 
erimiiml,  and  which  are  legalljr  prored  ;  bat 
oonrts  of  law  do  not  strain  poihts  in  order  ta 
make  ci  hats,  arid  inflict  punishments ;  it  nerer 
wasseoootanded:  andldeconoeirethatmauy 
instances  might  be  enumerated  by  these  wha 
are  oonf«rmnt  in  tbe  pracdce^if  tbe  criminal 
law,  which  I  am  not  in  the  least,  iu  which 
parties  prosemtled  ara«  Indulged  with  peculiar 
privileges.  I  beliere  that  tney  ars  not  bonnd 
hy  their  flrst  plea.  If  a  party  has  been  ill^ 
advised  io  bis  plea,  he  is  bound  down  by 
that  ia  a  civil  caose;  but  in  criminal  pro« 
seentiens  tbe  prisoner  mav  plead  ever  and 
ever  again,  and  is  aUowed  to  avail  himself 
ef  every  nicety  in  tbe  law  to  avoid  con- 
viction. 

Upon  these  grounds  therefore  I  hope  it  will 
appear  to  your  lordships  to  be  most  clear,  that 
tbe  sentence  of  tbe  Ecdesiasticsl  Court  alwaye 
has  been  esteemed  and  most  be  allowed  to  be 
inal,  to  be  the  only  eridence  that  can  be  re* 
oelved  concerning  tbe  fact  upon  which  it  bat 
been  pronounesd,  and  that  the  foot  is  no  longer 
the  bgal  object  of  enquiry  by  any  other  court. 
I  do  apprehend  this  to  be  so  dearly  and  fplly 
established,  that  I  can  scarce  conceive  that  tbe 
gentlemen  will  deny  it ;  but  I  apprehend  and 
do  expect  that  they  will  endeavour  to  find  a 
distinction.  And  they  will  my,  Though  we 
sboald  admit  your  rule,  that  the  sentenoe  ef 
an  ecebsiastioal  oonit  is  binding  so  tong  as  it 
subsists  in  general,  yet  if  that  sentence  wss  eh^* 
taiDod  by  collusion  and  fraud,  it  is  otherwise  ; 
and  if  it  can  be  proved  to  have  been  so  obtsin«> 
ed,  it  will  immediately  lose  its  effect.  I  expeet 
we  sbaH  be  so  told ;  aad  1  do  admit,  tbiit  te 
maintain  our  present  point,  which  is,  that  tha 
sentence  is  conclnsive  evidence,  we  must  say 
that  it  is  a  rule  without  any  exoeptioD ;  we 
roust  say,  that  collusien  ia  obtaining  the 
sentence  would  niH  |pve  your  lortbhips  any 
jurisdiction  to  enquire  into  the  fact :  aud  I  de» 
with  great  submission,  contend  before  your 
kirdshTps,  tbat  no  court  which  has  net  an  ab^ 
solute  and  an  entire  jurisdiction  over  a  fact,  at 
much  asthe  foraner  court  had,  can. take co^tni* 
canee  of  a  maner  that  bas  been  already  decuM 
upon  in  that  former  oeurt,  npon  a  eug|issden 
or  even  proof  that  coliiisiou  was  used  in  oh- 
tahdag the ievmer aantsDoe.   Imay^aadlaA 
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afraid  C  shall,  talk  very  ij?noranUy  respecting^ 
those  cases  in  which  the  courts  of  common  law 
take  coj^nizance  of  matters  Which  have  heen 
already  decided  upon  by  other  courts,  upoo 
proof  that  the  decision  was  obtained  by  fraud 
and  coliusioD  of  the  parties  at  that  time  liefore 
the  court.  I  ovn  I  am  bv  no  means  master  of" 
that  subject ;  but  I  apprehend  they  are  only  in 
•ucb  cases  where  eaqh  court,  suppose  the  court 
«f  King'»-bench  and  Conimou  Pleas,  or  any 
other,  has  an  entire  concurrence  of  jurisdiction ; 
where  there  was  an  option  in  the  parties  to 
commence  the  suit  ori^ally  either  in  olie  court 
or  the  other,  and  where  the  effect  of  the  sen- 
tence of  the  two  courts  would  be  perfectly 
equalw  In  such  a  case,  if  after  sentence  i^fiven 
in  one  of  those  courts  applicatioD  should  be 
made  to  tho  other  to  rehear  the  matter,  on 
proof  that  the  former  decision  was  not  faifly 
obtained,  this  might  be  a  just  ground  for  the 
OQort  to  which  proof  of  the  fraud  is  offered,  to 
say.  We  will  hear  the  matter  over  again,  which 
we  had  a  rispht  to  have  heard  as  well  as  the 
other  court  nad,  had  it  not  been  that  the  cause 
was  commenced  with  them :  but  I  apprehend 
so  oottrt  oan  do  this,  the  sentence  of  which, 
when  it  is  given,  will  uot  have  the  same  legal 
ofleot  to  tho  full  as  the  sentence  of  the  foriher 
court.  Nor  oan  it  be  said  that  this  court,  high 
tod  august  .as  it  is,  or  any  other  court  of  cri- 
minal  jurisdiction,  can  give  a  sentence  upon  a 
marriage,  which  will  have  all  the  effects  that 
the  sentence  of  the  Ecclesiastical  Court  will 
have.  Strip  the  question  of  its  circumstances, 
and  let  it  be  asked  simply.  Has  the  House  of 
Ijords  a  power  to  try  the  validity  of  a  marriage  ? 
Every  body  will  say  at  once.  It  has  not.  Al- 
low me  to  consider  what  would  be  the  conse- 
quence if  your  lordships  were  to  take  cogni- 
aanoe  of  this  matter,  and  were,  notwithstanding 
the  sentence  of  the  Ecclesiastical  Court,  upon 
atSb  suggestion  of  collusion,  or  any  other  sug- 
gestion, to  say.  We  are  not  barred  by  it,  we 
will  go  into  it;  and  that  the  party  tried  under 
such  circumstances  should  be  convicted  of  po- , 
Ivgamy^'What  would  be  the  Qons^eoce  of 
that  ?  Would  it  set  aside  the  second  marriage? 
I  take  it  moat  clearly  it  would  bot.  Suppose 
that  after  the  wife  had  been  convicted  of  poly  • 

gamy  for  marrying  B,  in  the  lifo«time  of  A, 
er  former  husband  (a  sentence  against  her 
marriage  with  A  having  first  been  oDtainod.  io 
the  Ecclesiastical  Coort)  she  should  bv  any 
means  become  entiUed  to  a  fortune,  by  legiiti- 
macy  or  otherwise,  woukl  not  B.  have  a  right 
to  demand  the  legacy,  or  any  other.  eSecto  that 
came  to  the  woman  subsequent  to  the  convic* 
lion  P  1  submit  to  your  lordships,  he  certaioly 
wonld.  Suppose  B  to  die  intestate,  might  not 
the  wife,  notwithstanding  such  a  conviction, as 
this,  pray  tho  administration  to  his  effects  ?  and 
If  her  interest  as  widow  was  denied,  as  having 
been  the  wife  of  A,  at  the  time  she  marrieit  B, 
•nd  shQ  in.  reply  to  this  should  produce  the 
•onieuce  intbe  EcctesiasUcal  Court  against 
Imr  marriage  with  A,  bearing  date  prior  to  her 
mMf\»^  with  B,  the  Conn  wM  m^  t^S^a^  tp 


grant  administration  to  her.  Svppose  that  afier 
the  conviction  the  parties  to  the  Second  mar«    . 
riage  should  continue  to  cohaliit,  aod  should 
have  children^  would  not  they  be  entkM  to  the 
inheritance  as  the  legitimate  issue  of  the  se* 
'  cond  marriage  P  I  take  it,  that  under  the  autho- 
rity of  the  cases  of  Bunting  add  LepptngweU, 
Kehn,  and  the  rest  that  have  been  since  de- 
termined conf%Yrmably  to  those  cases,  there 
cannot  be  a  doubt  that  they  would,  if  a  question 
should  arise  upon  the  right  to  the  inheritance 
in  a  court  of  oemmoo  latv,  so  long  as. the  ec- 
clesiastical sentence  against  the  first  marriago 
remained  in  force:    in  short,  the  conviction 
would  have  no  operation  at  all  upon  any  civil 
efl^t  of  tlie  second  marriage.  The  consequence 
therefore  of  proceeding  to  convict  for  polygaBiy 
for  a  second  marriage,  m  a  case  where  there 
had  been  a  sentence  of  the  proper  ecclesiastical 
court  against  the  first,  would  be,  that  a  woman 
who  had  been  convicted  of  felony  tor  marry- 
ing, might  under  that  criminal  act  (as  it  would 
then  be  pronounced  tdie)  derive  to  herself  all 
the  privileges  and  advantages  that  accrue  to  a 
wife  in  the  fortune  of  her  huaband  by  a  lawful 
marriage,  and  convey  a  title  to  her  issue  to  the 
greatest  honours  and  estate  in  the  kingdom. 
These  are  such  glaring  contradictiona  and  ab* 
Surdities,  as  I  should  with  great  deference  ap- 
(*rebend  that  neither  your  lordships,  nor  any 
other  court  of  justice,  would  give  occasion  to» 
withUut  the  utmost  reluctance.  There  is  a  case 
or  two  ^hich  have  not  yet  been  mentioned, 
and  which  appear  to  me  to  be  extremely  ma- 
terial, to  shew,  the  extraordinary  and  nnittittal 
steps  that  have  been  sometimes  taken  by  courts^ 
and  in  cases  extreoaely  similar  to  the  present, 
to  avoid  a  contrariety  of  sentencosot .courts 
having  different  and  distinct  jurisdiction.    In 
the  esse  of  Boyle  and  Boyle,  in  the  King's- 
bench  iu  1687,  reported  3d  Mod.  164»  a  libel 
was  admitted  io  the  spiritual  coort  against  a 
woman  *  causft  jactitationis  maritagii%'    The 
woman  prated  a  proliibition  to  the  Ecclesiss* 
tical  Court  f  and  the  suggestion  was,  that  this 
person,  who  now  libelled  against  her  in  a  canse 
of  jactitation,  had  been  indicted  at  the  sessions 
in  the  Old-BaiJey  for  marrying  her,  be  having 
a  wife  then  living ;  that  he  was  thereupon  eon* 
victed,  and. had  judgment  to  be  hurni  in  the 
hand ;  that  therefore  they  bad  no  right  to  peo» 
ceed,  and  therelbre  a  prohibition  was  prayed. 
Serjeant  Lsvioz  in  that  case  moved  tor  a  con* 
Bultation,  because  no  coort  hut  the  Ecdcsias* 
tical  Court  can  eacamino  the  murriage.    Upsn 
the  contrary  it  was  said,  that  if  a  prohibitisB 
should  not  Ko,  then  the.aotbority  ol  these  two 
courts,  would  interfere,  which  might  he  a  thing 
of  ill  consequence;  that  il'  the  Tawfulnem  w 
this  marriage  had  been  first  tried  io  the  cewt 
Christiaoiiine  other  oourt  at  the  Ohl- Bailey 
would  have  given  credit  to  their  aeotiracc,  awl 
upon  thisiprouod  and  this  priocipLe  meselyt 
that  there   m^it  be  a  contrariety  of  ssn» 
tencesy  whi^  wonld  be  nuscluerouiw     The 
oourt  went  certainly  a  great  way,  for  it  prahU 
bitsd  lbs  BnolqfliMlml  CWiui  Uwk  pmocfding 
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io  a  UMiTuig^  eaase  inter  vivos,  of  wbkh  it  hat 

ike  demst  and  most  uocootroYertMi  joiis- 

dictioo. 
My  lonls,  another  case  Waa  that  of  Furamao 

and  FttTSDnaoy  which  began  id  the  Consistory 

Coari  of  Exeter :  it  was  a  cause  of  restitution 
of  conjugal  rights  brought  by  the  woman. 
The  libel  waa  lulmitted  ;   and  then  there  was 
to  appeal  to  the  court  of  Arches.    The  judge 
pronounced  for  the  appeal,  and  was  proceed- 
iflg  upon  the  merits  of  the  cause ;  but  upon  the 
4th  of  November  1727,  be  was  served  with  a 
probibitioD.    And  the  ground  for  obtaining  this 
|»nibibilion  was,  that  i^ah  Fursman  pretend* 
log  to  be  tlie  lawful  wife  of  the  said  Fursman, 
kH  indicted  him  lor  bigamy  in  marrying  ano- 
ther wife»  and  failed  in  proof  of  her  own  mar- 
riage ;  whereupon  the  said  Fursman  was  ac* 
quitted  ;  and  therefore  it  waa  said  the  Eccle- 
siastical Court  sboiild  not  proceed.    Now,  my 
lords,  if  a  prior  judgment  given  by  a  court,  ia 
a  matter  in  which  it  can  tiave  only  an  inci- 
deoUi  fMirtial  jurisdiction,  is  a  sufficient  cause 
ibr  stopping  all  subsequent  proceeding  in  the 
same  case,  even  in  the  court  which  has  the  en* 
tire  ordinary  jurisdiction  over  tlie  question,  on 
account  of  the  ill  consequence  that  would  ensoe 
from  the  interference  of  the  authority  of  the 
two  courts ;  surely,  by  all  parity  of  reasoning, 
ia  a  case  where  it  appears  ttkat  the  court,  which 
the  hw  and  oonatitution  have  entrusted  with 
the  eotire  jurisdiction  over  the  matter  in  ques- 
tion, has  already  taken  cognizance  of  it  and 
|»nMiouiioed  its  seoience,  the  court  of  incidental 
jariadiction  will  give  credit  to  such  sentence, 
and  ooaform  its  own  sentence  to  it 

If  the  ill  coQseq|uences  arising  from  clashing 
and  cmtradictory  judgments  ofdifierent  courts 
nay  be  allowed  to  Cave  any  influence  npoii 
jrour  lordships'  judgment  in  this  matter,  there 
IS  no  need  to  rack  the  invention  for  circum- 
stances that  might  happen :  the  case  betbre 
yoor  hMrdships  need  but  be  pkinly  stated,  to 
sliew  those  inconveniences  in  the  strongest 
light.  The  sentence  of  the  Ecclesiastical 
Court  pronouncing  and  declaring  the  noble 
prisooer  to  be  free  from  all  matrimonial  con- 
irada  with  Mr.  Hervey,  was  g[iven  in  February 
1769 :  soon  afker,  she.  married  the  duke  of 
Kiagaton  upder  the  diapenaation  that  is  usually 
granted  ibr  the  maniage  of  persons  of  that 
rank.  Voder  this  marriage  the  duke  and 
doehesa  eohabibsd  between  four  and  five  years 
as  kuaband  and  wife ;  al  the  expiration  of  which 
the.  duke  of  Kingston  died)  having  first  made 
kbwiU,  by  whii&  he  gave  the  most  affec- 
tioBate  iand  most  honourable  testimony  pf  his 
osnaideffiBg  her  as  his  wife.  At  last,  in  July 
1775b  cornea  a  bill  of  indictment,  which  is  to 
•el  the  aoDtence  of  the  Eoolesiastical  Court 
enttndy.  al  nought,  and  to  brand  thia  opal 
«nd  nolsain  marnage,  confirmed  by  a  cohabi- 
ta^oo  and  repotation  of  so  many  years,  with 
f^.  oane  of  a  felonjr. 

My  k»nla»  if  this  indictment  sboald  be  pro- 
seeded  apon»  nnd  the  fad  of  tba  first  marriage 
iNRid  yjhiimlylwp  wkfd^  $»twmi  lo  the 


chaneeHor  of  London  at  the  timoi>f  proMnaciog 
bw  seoience  upon  it,  the  confusion,  the  scandal  • 
(I  think  1  may  Teuture  to  call  ii)  that  wbold 
arise  from  the  contrariety  of  the  two  sentences  > 
that  would  then  be,  pronounced,  and  both  still- 
in  force,  would  be  suck,  that  I  cannot  conceive 
that  any  court  of  justice  would  hacard  it,  upoa 
any  suggestion  or  apprehension  of  .error  in  the 
former  sentence,  or  fraud  in  obtaining  it^  and 
.  which  was  irremediable  bv  any  other  means^ 
I  or  any  other  the  most  atriKing  or  iilausible  arw 
*  gument  that  could  be  urged  to  iomioejthero  to 
it.  But  the  plea  of  the  neceaaity  4>f  doug  an 
extraordinary  act  to  set  aside  an  improper. 
sentence,  or  the  efiect  of  such  a  sentence^ 
is  certainly  less  applicable  to  the  Ecclesias-. 
ttcal  Court,  thaA  to  any  other  court  known 
in  thia  kingdom ;  and  least  of  all  is  it  ap^ 
plicable  to  their  proceeedings  in  marriage 
causes.  There  is  a  course  of  appeal  in  the> 
ecclesiastical  courts,  a  deliberation  in  their 
proceedings,  Ihatis'uukndwo  to  any  court  in 
this  kingdom ;  from  the  archidiaconal  court 
(if  the  cause  be  originally  instituted  there)  to 
the  consistory  of  the  diocese ;  from  thence  to 
the  nietropolitical  court,  which  is  the  oourl  of 
Arches ;  from  thence  to  the  king  in  his  court 
of  Chancery  ;  from  which  a  oommisskw  of 
Delegates,  to  hear  ap|ieals,  issues  «r  debUa 
Justiti^ :  in  ever  v  one  of  these  courts  the  par* 
ties  are  not  bound  down  to  what  has  been  given 
in  evidence  in  the  court  below :  it  is  not  mere- 
ly «rror  in  law*  but  error  in  fact  likewise  may 
lie  corrected  upon  appeal  in  the  Eeclesiastiosl 
Court ;  and  if^  there  are  any  facts  material  to 
the  point  in  issue,  that  have  not  been  pleaded 
and  examined  to  in  the  inferior  court,  they  may 
be  pleaded  and  given  in  evidence  in  the  Court 
of  Appeal ;  apd  so  down  to  the  last  court* 
Besides  this,  in  every  one  of  these  courts  it  ia 
not  a  matter  confined  to  the  two  parties  that 
iostitute  the  suit,  and  therefore  may  carry  it  en 
collusively ;  for  in  any  period  of  the  cause  a 
third  person,  that  has  any  interest  in  the  matter 
in  question,  if  he  sees  that  the  two  origioal 
parties  are  colluding,  or  that  one  of  them 
IS  negliffent,  or  if  he  baa  any  other  reason 
to  be  dissatjs6ed  with  the  manner  in^which 
the  business  is  conducted,  he  may  intervene 
for  his  interest,  and  the  court  must  tj(  debUo 
juttitia  admit  him  to  do  so ;  he  may  give  in 
a  plea,  if  he  intervenes  before  the  cause  ia 
concluded ;  he  may  examine  his  own  wit* 
Besses,  and  act  in  all  respects  as  a  party  in  the 
cause.  What  possible  human  means  of  pro* 
viding  against  collusk>n  and  surprize  is  omitted 
out  of  &is  method  of  proeeeding !  But,^  my 
lords,  even  this  is  not  all ;  for  when  the  cause 
has  run  this  great  length,  application  may  be 
made,  to  hia  mi^iesty  in  council,  who,  if  he  is 
advised  that  there  is  a  ground  for  it,  has  a  poWer 
e»  gratid  to  grant  a  commission  to  review  thn 
wholODaUer  over  again*  From  this  view  of 
the  method  of  pn^eeding  in  ecclesiastical 
courts,  1  apprehend  it  wul  appear  to  your 
lordships,  that  they  are  not  so  ill  provided  with 
flUQena  either  to  avokly  or  tareform  errors  w  their 
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jtidgmDiiti,  M  to  tttod  in  med  of  the  extnor- 
disBry  iokr|MMitioD  of  olhor  courts,  in  any 
iMlteis  tbat  art  properly  within  their  juris* 
dietien;  hot  least  of  alt  is  tfaie  necestary  in  a 
marria^  canse,  for  a  marriage  oaase  is  nerer 
•I  an  md :  let  theoavte  fcare  been  argued  erer 
80  oftea^  lot  il  have  keen  sifted  with  the  oMWt 
aompulotis  ezaotiMss  and  attention,  let  there 
lymetioen  one  or  mora  appeals,  lot  ererjr  step 
liavo  heefr  taken  that 'can  be  taken  to  giro  a 
final  oonelasire  jadgment,  still  the  same  part^ 
may  ooane  More  the  court,  and  lay,'  The  court 
has  been  imposed  upon  ;  1  desire  this  matter 
may  btoaamined  over  affatn.  Tho  court,  upon 
snch  applioation,  woold  and  must  take  cog* 
DiBance  of  it^ 

I  will  trouble  your  lordships  with  quoting 
but  one  «nthority  for  this,  whieh  is  that  of 
ftanohoB  In  his  treatise  de  Hatrimoolo,  lib.  7, 
tlisp.  100,  c,  1,  who  lays  it  down  in  these  posi- 
tire  and  explicit  terms :  *<  Id  in  matriroooio 
opeciale  eat,  nt  sententia  in  conjugali  caos& 
lata,  qoaciraque  eircumspectiooe  pnemissa,  sire 
bis  ab  tk  provocatom  foerit  oonflrmataqne  sit, 
sive  lapaas  terminus  ad  appellandnm  sit,  non- 
qnam  transeat  in  rem  judicatam,  ac  proinde 
Bon  ita  effioaoem  anclbritatem  sortiatur,  quia 
vetmctSDda  ait,  qooties  oompertom,  ftierit  eam 
onpofo  qnodam  iaum  fuisse."  And  tho  reason 
Msigned  ^r  making  this  material  and  singtilar 
distinctSon  between  marriage  causes  and  aH 
other  causes  is,  that  in  general  the  consent  of 
tho  party  who  does  not  appeal  from  a  sentence 
which  is  giron  against  him,  gives  force  and  au- 
thority to  the  sentence,  though  there  inight 
otherwtae  be  a  ground  for  him  to  complain  of 
It  But,  9tLy%  the  author  belore  quoted,  "  sen- 
tnnim  per  errorem  lata  in  cainA  con)U|pali, 
transiens  in  rem  judicatam,  foreret  peccatum, 
•anarando  veros  conjuges,  vol  uniendo  ^eooqui 
tana  esse  nequeunt:  at  nutlnm  vinculum 
qeantolumcanque  mnUipKcatam,  potest  fir- 
mare  actum,  ex  quo  peccatum  cnosargit/^ 

Tho  same  do^oe  is  laid  down  in  a  multi- 
iade  of  other  writers  upon  the  canon  law,  of 
which  there  are  waggon  loads ;  but  they  are 
manlmous  in  ettabhshing  the  maxiniy  **  sen- 
tentiaro  in  causa  matrimoniait  nnnqmm  tran-* 
are  in  rem  judicatam ;"  which  I  am  sure 
Tour  lordships  will  not  hear  denied  or  disputed 
by  the  other  side. 

«  Prom  hnice  it  will  appear  to  your  loTdships, 
how  Httlie  ground  there  is  lor  that  notion  whteh 
■eems  to  have  got  abroad,  that  the  proceedings 
of  tlie  ecclesiaslical  courts  in  causes  of  jactita" 
iioo,  or  anv  other  causes,  are  such  as  tend  to 
kMsen  the  bonds  of  matrimonv  (which-  both  in 
ft  civil  and  a  refigioiia  light  wi^ut  doubt  is  the 
IBost  essential  bond  of  auciety)  and  give  partiea 
an  opportunity  of  dissolring  it  at  thetr  pieasure. 
The  court  in  these,  as  in  all  other  cases,  ronst 
determine  *  secundum  allegata  et  probata/  ac- 
cording to  tho  evidence  before  it :  hot  where  is 
the  enconragemeot  given  to  pmniea  to  collude, 
or  what  security  can  they  have  under  a  srn- 
teace  obtahiod  by  frauil,  when  that  iVand  may 
«t  any  ftttiire  tine  be  deieetedi  by  bnngiBg  lhri> 


ward  that  evidence  which  waa  befbm  wiihheM, 
and,  upon  proof  that  the  former  sentence  was 
erroneous,  another  of  a  direct  contrary  ten«- 
dency  will  be  given  f 

My  lords,  tli^  marriage,  which  is  the  only 
lact  in  diaiHKe  in  the  present  case,  has  maay 
years  ago  been  pul  in  issue  in  the  proper  man- 
ner in  the  proper  court,  and  a  sentence  given 
against  it  as  decisive  as  any  that  court  can  give 
in  a  marriage  cause :  upon  tm^t  aud  confidence 
in  Uiat  sentcnoe  it  was,  that  the  act  waa  done 
for  which  the  noble  prisoner  is  now  aconsed  be- 
fore your  lordships ;  the  aeutence  is  prsducsd, 
remaining  in  full  force;  and,  for  tho  reasons 
that  have  been  urged,  we  humbly  bone  yonr 
lordships  will  be  of  opinion,  that  it  is  tiie  only 
legal  evidence  that  can  now  be  given  respeot- 
ing  the  fact  open  which  the  accusatkin  is 
founded,  and  that  your  lordshipa  will  therefore 
receive  it  in  bar  of  any  other.* 


■•i*^ 


*  Mr.  Hai^mve,  in  his  Treatise  *>  Cooeera- 

*  tag  the  Effrot  of  Wentonces  of  the  Coorts  Eo- 

*  clesiastical  in  Gases  of  Marriage,'  dee.  aAer 
having  stated  the  numeroua  aothoritiea  oar 
whieii  he  founded  hia  oooviotion  of  theconchi- 
sive  quality  of  sentences  by  courts  having  a 
peouliar  jurisdiotwn,  and  of  (he  appticatioo  of 
that  geneml  doctrine  to  the  case  of  the  dechOss 
of  Kmgsloo,  eniers  upon  the  exaostnatioB  of 
certain  objectiona  to  his  ooodusions,  via. 
1.  That  the  aentence  ia  thia  caae  being  eomtri 
fimirimoninm  hath  not  the  effect  of  a  thing 
finally  a^iidged ;  or,  aceoeding  to  tl»e  langosge 
of  the  civilians  and  canoniats,  *  non  transit  ia 

*  rem  judicatam ;'  and  that  aa  itiwooM  not  be 
eonoloaive  to  a  apiritnal  court,  therefore  it 
ought  mot  to  be  00  to  the  temporal  one.  t. 
That  though  the  sentetmo,  so  long  as  it  reroaias 
in  force,  may  bind  the  My  and  gentleoMn 
who  were  the  partiea,  atrangers  ought  not  to 
be  aifoded  by  it.  3.  That  &e  interest  of  the 
king  is  net  bound  by  jodgmenta  on  acntencesia 
soits  between  private  peieona;  and  therefors 
that  the  sentence  ought  not  to  he  oooclusiveia 
praceedinga  to  which  he  is  a  petty,  aa  he  is  ia 
a»  indictment.  4.  That  sentences  of  the  so* 
chMastical  courts  in  matritnontal  teases  are 
not  eoncluaivoin  the  temporal  ooarta ;  became 
in  them  the  suit  is  ijtnerso  iniuUm^  e.  Thst 
the  act  of  the  1st  of  Jamea  the  1st,  ou  which 
the  lady  ismdictod,  haviiw  given  to  tho  tea* 
pnval  couna  tho  trial  of  polygamy,  they 
ought,  so  for  as  regains  that  offence,  to  he  eon* 
aidered  aa  heving  a  eoncuivent  jerisdietian  over 
questions  of  marriage  wKb  the  apiri|«al  cotnt$ 
'and  that  if  they  are  eoocurreiMy  themfercQsa 
frorti  the  determined  cases,  wtiieh  ehiefiy  dr- 
pends  on  the  supposition  of  a  peeoKar  jnrisdio- 
tien,  mildly  foils ;  and  then  it  wtM  eolyfoinaift 
to  shew,  that  the  seiifenee  wosiM  net  oonekide 
a  spiritual  tmwt  of  eonuwweilt  jurisdietion. 

Having  set  foHh  hia  reaaonafor  thinking  tbsl 
the    preceding   objeciioov  are   inoaiid,   Wf» 
Hargrave  termimMea  this  branck  of  his  ii 
gottfonthns!' 

«*The  o«lrlither^jeiilal^, 
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TbevtbeLnrd  Higb  Steirahl  rtt«m«l  bMk 
to  tbe  chair. 

»  Lord  Pres,  of  the  CaunciL  Mjf -kwds,  I  more 
Tour  lordships  to  atljooro  to  the  Chamber  of 
hrnamenf. — Lords.  Ay,  ay. 

L.  H.  S,  This  House  is  adijouroed  to  the 
Chamber  of  Parliameot. 

The  Lords  and  otbeva  retoraed  to  the  Cham* 
bcr  of  FarKaoifftit  in  ll^e  same  ord^r  ttiey  came 
dsvn,  exeefit  the  Lord  High  Steward,  who 
vtlked  aAer  bis  roval  hiffhness  the  dake  of 
Csisberlaiid;  and,  the  Honse  beia^  thus  re- 
sened,  resolved  la  proeeed  further  in  the  trial 
•f  Slizabetk  duebns-dowan^er  of  fijngston,  m 
WestmiDSter-bally  to* morrow  at  *  ten  of  tlie 
dock  in  the  momiag. 


A.  D.  1776. 

The  Sbcomi)  Dat. 
Tuetday,  April  Itf. 
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ne,  against  the  operation  of  the  senteooe  as 
eoDclostve,  arises  from  some  few  cases,  which 
I  obaerre  to  have  been  heretofore  cited  for  that 
jwrpoae ;  though  1  do  not  see  that  they  in  any 
degree  apply. 

**  One  is  the  case  of  Hinks  and  HarHs,  in 
wbick  a  probihilieii,  to  stay  suit  in  the  eccle- 
siastioal  eoari  against  ene  for  incest  in  marrying 
bis  first  wife's  sister,  was  granted  ^faoadaonni- 
Img  the  marriage;  because  (be  second  wife 
was  dead,  aad  ttare  wan  imne  of  the  marriage, 
and  eonaeqnently  bastardising  the  issue  wanld 
have  been  contradicting  a  ru&  of  our  law,  that 
a  marriage  de  fueio  shall  not  be  aroided  after 
the  death  of  either  party.  See  Carth.  271. 
See  tcm  Co.  Litt.  33  a.^  &  b.  But  this  case  only 
proves  n  right  to  contreul  the  spiritual  coarls, 
where  they  proeeed  in  opposition  to  the  com* 
moB  law  m  a  point  in  which  it  predominates 
orer  the  law  ecclesiastical. — Another  case  is 
Hiliard  and  Phaly,  in  which  the  then  lord  chief 
justice  of  the  Kiug's-bench  on  an  iasee  from 
Cbaneery  to  try  a  marriage  lefnaed  eren  to  re* 
ccnre  as  evidence  a  sentence  against  the  sup- 
posed husband  for  fornicatioa  with  the  sup- 
paacd  wife,  and.his  payment  of  money  in  cnm- 
maiation  fer'  the  penftnce  enjoined.  Bnt  this 
case  b  a  sinj^le  one  against  all  the  other  autbo- 
iidca»  and  is  nnsu|fperted  bv  any  reasoning ; 
and  ibe  rejection  of  the  evidence  was  givatiy 
disapproved  of  by  lord  cbanCeUor  King,  when 
tke  matter  came  before  him  again,  though  it  is 
not  flMatiened  whether  be  granted  a  ntfw  trial. 
See  8  Mod.  180.— As  to  Efomerton  and  Hide, 
which  was  before  k>rd  Holt,  and  is  cited  in 
Comberb.  7%  and  Skinn.  466,  but  most  fully 
in  3  Mod.  i64»  it  ehily  proves,  that  in.  an  eject- 
meat  the  temporal  court  -may  inctdentaHy  try 
the  lasrfylness  of  amnriage,  which  is  not  denied. 
— Tlie  ease  of  Pride  and  the  earl  of  Bath  in 
3  Lev.  410,  is  liable  to  the  sane  observation.'^ 
'  Bwl  thongb  Mr.  Hargrave  thought  that, 
snppasbg  the  sentence  in  the  ease  in  question 
to  liave  been  pronounced  in  a  salt  really  ad* 
verse,  such  sentsneo  was  eendasive ;  yet  he 
IbeaglM  that  proof  of  eCHusien  between  the 
fmrties  would  take  from  tbeientenoe.its  whole 
rffipct  As  to  bit  diseuasiofteC  this  pointy  see 
kit  treatise. 


The  Lordii  and  others  came  from  the  Cham- 
her  of  Parliament  in  the  same  order  as  on 
Monday,  except  the  Lord  High  Steward,  whe 
walked  after  his  royal  highness  the  duke  of 
Cumberland,  and  the  Peers  were  there  seated. 
and  the  LonI  High  Steward  in  his  cbajr. 

L.  H.  5.  My  lords,  the  House  is  resumed. 
Is  it  your  lordships'  pleasure  that  the  judges 
may  be  covered  P — Lord$.  Ay,  ay. 

Then  the  Serjeant  at  Arms  made  proclama- 
tion for  silence  as  usual;  and  the  duchess cf 
Kingston  being  conducted  to  the  bar, 

Z.  H.  5.  Mr.  Attorney  General,  you  may 
proceed. 

AH.  Gen.  My  lords,  1  find  myeelf  engaged 
in  every  singular  debate;  upon  a  point pcri> 
lectly  new  in  experience,  anatogous  to  no 
kaown  rule  of  proceeding  in  similar  cases^ 
founded  on  no  principle,  none  at  least  wbiob 
has  been  stated. 

The  prisoner,  being  arraigned  upon  an  i»» 
dictment  for  fdenjr,  pleaded  not  gmlty  ;  upee 
which,  issue  was  joined.  In  this  state  of  tim 
business  she  hath  moved  your  lordships,  that 
no  evidenes  shall  be  given  or  stated  to  prove 
that  gailt  upon  her,  which  sbo  hath  denied  ani 
put  in  issue. 

^  Tbe  only  case  cited  in  support  of  so  eztraor* 
dtnary  a  nootion,  that  or  ^ones  and  Bow, 
Carth.  29 jr,  beam  no  relathmer  proportion  to  it. 
In  the  trial  cf  an  ejectment,  the  defendant,  ad^ 
mitting  the  plaintiff's  title  to  be  otherwise 
clsar,  avokled  it^by  a  sentence  against  the  pro* 
tended  matrimony  of  hia  asother  with  sir  Ko>* 
bert  Carr ;  afWr  which  both  parties  married 
with  other  persona ;  a  sentence,  unimpeaclied 
in  form  of  substance,' against  his  own  aoother, 
from  whom  he  was  to  derive  title  to  his  state  % 
decisive  consequently  aa  a  fine  with  nm^daim 
or  any  other  perfect  bar,  and  anbmitted  tb  ae- 
eordingly  ;  for  the  plaintiff  was  called,  and  did 
not  sppear.  Here,  if  the  sentence  should  eve^ 
come  proper^  undef  examination,  it  will  ep- 
pear  to  differ  in  all  those  respects. 

In  the  mean  time,  instead  of  defending,  this 
motion  is  only  putting  questions  to  your  lord- 
ships, hypethetically,  for  opinion  and  kdvMM 
hew  to  order  the  defence.  If  this  sentence  be, 
aa  they  argue  it,  a  definitive  and  preclusive  ob- 
jection to  all  enquiry,  the  prisoner  ought  to 
have  pleaded  it  in  bar,  and  to  have  pat  die  pro- 
secutor upon  dealing  with  her  plea  as  he  should 
he  advised ;  or  she  may  still  rdy  upon  it  in 
evidence  of  not  gvilty.  But  without  plamns' 
any  snob  coafidenee  in  it  themselves,  they  ont 
upon  year  lordships  to  make  it  the  fomldatibtt 
of  an  order  to  afcap  the  trial. 

My  lords,  to  say  that  this  is  wholly  vnpro^ 
eedented,  goes  a  great  way  to  conclude  againct 
ii.  To  say  that  such  a  inle  weoM  be  incon^ 
aistent  with  the  plea,  and  ropugvant  to  the  re- 
oard  as  it  new  stands,  seema  decisive.  After 
pnttiBg  beisalf  for  triti  open  Gad  and  yner 


; 
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My4ords,  T  take  the  c^uod  so  given  me 
with  ibis  reierve,  not  that  I  wish  to  bave  ber 
,  eriroe  implied,  from  the  conduct  sbe  is  advised 
t)  bold  here,'  to  all  porposcs  and  condusioDs ; 
but  that  the  necessity  of  the  argument  obliges 
me  to  assume  it,  as  plainly  anc?  distinctly  con- 
fessed, while  this  sentence  is  urged  as  an  irre- 
fragable bar  to  the  trial,  whatever  may  be  the 
degree  of  her  guilt,  however  such  a  sentence 
may  have  been  obtained,  and  whether  it  tends 
to  aggravate  that  guilt,  or  to  extenuate  it.  The 
proposition  looks  so  enormous,  that  it  requires 
great  abilities  to  give  it  any  countenance,  and 
Ibe  most  irrefragable  argument  to  force  the 
eonclusinn. 

f  most  also  remind  your  lordships  again, 
that  tbe  seiiteoce  has  been  read  in  this  stage  of 
the  proceeding;  by  the  consent  of  the  prose- 
secutor,  and  under  tbe  express  reservation  of 
bia  right  to  object  to  the  competence  of  it,  as 

Svideoce  on  the  issue  joined,  unless  he  should 
link  fit  to  make  it  part  of  his  own  cause ;  at 
present  it  stands  admitted  merely  as  the  ground 
of  this  previous  motion.  The  sentence  being 
oulluaive  is  a  nullity.  If  lair,  it  could  not  be 
admitted  -against  the  king,  wlm  was  no  party 
to  the  suit..  If  admitted,  it  could  not  eoncludle 
in  this  sort  of  suit,  which  pats  both  marriagea 
in  isaue.  The  objections  arise  iW>m  the  general 
nature  of  the  aenteaoe  propounded,  which 
is  never  i^nal ;  from  the  parties,  who  could  not, 
by  their  act,  bind  any  but  themselves,  or  those 
who  are  represented  by  them,  or  at  most  those 
who  might  have  intervened  in  tbe  suit ;  from 
the  nature  of  the  present  indictment,  which 
p«U  the  flMiriage  dmoUy  in  Iflsna  }  from  tbe 


lordships,  she  beseeches  you  not  to  bear  her 
tried.  But  1  shall  not  content  myself  with 
this  answer  ;  because,  as  your  lordships  have 
thought  proper  to  bear  oouusel  in  support  of 
lliis  extraordinary  motion,  I  am  bound  to  sup- 
nose  it  a  fit  subject  for  ar|;ument,  and  to  lay 
nefbre  your  lordships  my  thoughts  upon  it  as 
they  occur. 

Before  I  go  into  particular  topics,  I  caonot 
help  observing  with  some  astonishment,  the 
general  ground  which  is  given  us  to  debate 
upon.  Every  species  and  colour  of  guilt, 
within  the  compass  of  the  indictment,  is  neces- 
sarily admitted.  So  much  more  jmideDt  it  is 
thought  to  leave  the  worst  to  \h»  ilnag^ined, 
than  eveb  to  hear  the  actual  state  of  her  of- 
fence. Your  lordships  will  therefore  take  the 
crime  to  be  proved  in  tbe  broadest  extent  of  it, 
with  every  base  and  hateful  aggravatioh  it  ma v 
admit;  the  first  marriage  solemnly  x:elebr»ted, 
perfectly  consummated ;  the  second  wickedly 
drought  about  bv  practising  a  concerted  freuid 
upon  a'  court  of  justice,  to  obtain  a  collusive 
sentence  sgainst  the-  first ;  &  circumtitance  of 
great  aggravation.  iVhen  Parr  and  Chadwick 
defended  a  bui^larious  breaking  and  entering, 
under  a  pretence  of  an  execution,  npon  a  judg- 
ment fraudulently  obtained  against  the  casual 
ejector,  it  was  tliooght  to  aggravate  their  crime, 
and  they  suffered  accordingly.    I  allude  to  the 


circumstances  peculiar  to  this  sentence,  which 
prove  it  to  be  collusive. 

Without  adverting  much  to  those  particulars, 
the  learned  counsel  for  the  prisoner  affected  to 
lay  down  an  universal  proposition,  that  all  sen- 
tences of  peculiar  jurisdictions  are  not  only  ad- 
missible, but  conclusive  evidence ;  and  referred 
to  many  cases,  of  which  I  shall  controvert  no- 
thioff  but  the  applicatk>n. 

The  case  of  Burroughs  and  Jaminean,  S  Str.' 
793,  is  nothing  to  this  purpose.  That  was  a  sap- 
posed  contract  by  accepting  a  bill  of  exchaoge 
at  Leghorn ;  which  acceptance  was  void  by 
the  peculiar  laws  of  that  country,  because  the 
drawer  had  failed  without  assets  in  the  hands 
of  the  acceptor;  and  was  pronounced  to  be  so 
by  a  competent  court  in  Leghorn.  The  plain- 
tiff insisted  upon  it,  because,  if  the  acceptance 
had  been  made  here,  it  would  have  bound ;  bot, 
according  to  the  law  of  the  place  where  it  was 
made,  the  acceptance  did  not  constitute  a  coo- 
traci.  Tbe  plaintiff  might,  if  he  had  been  ad- 
vised otherwise,  have  defended  that  suit ;  be 
acquiesced  in  the  decision. 

Courts  of  Admiralty 'sit  hetvreen  natkin  and 
nation.  They  proceed  in  rem,  and  they  bind 
the  property,  not  only  against  tbe  apparent 
poaseaaor,  but  all  the  world  ;  or  else  the  very 
existence  of  the  Court  woulsl  be .  subverted. 
Any  body  may  claim  ;  and  proper  monitions 
issue  for  that  purpose  :  theret<ire,  in  the  case 
of  Hug[lies  andX^omelius,  the  plaintiff  failed  in 
bis  action  of  trover ; '  although  the  rerdk^t 
found  his  property,  and  oonsequeutly  tbe  sen- 
tence of  the  Fretich  Admiralty  erroneous;  be^ 
cause  the  Court  had  no  such  jurisdktion  over 
that  sentence.  For  the  same  reason,  in  Green 
and  Walter,  the  sentence  of  the  Admiralty 
could  not  be  gain-said.  There  is  no  appeal  but' 
to  tbe  sword. 

The  same  principle  govema  as  to  seizures 
in  the  Exchequer;  where  any  person  may 
come  in  and  claim ;  which  if  they  neglect 
they  tacitly  assent  to  the  condemnation.  So 
of  seizures  tried  before  the  commissioners  of 
Excise. 

So  in  the  case  of  Moody  and  Tbnrston,  1 
Str.  481,  where  an  act  of  parliament  gave  ao 
action  (on  a  certificate  of  commissionera  that 
money  was  due  from  an  agent  to  oflicers  of  the 
army)  the  agent  could  not  defend,  by  contro- 
verting the  truth  of  the  certificate.  It  was 
contrary  to  the  act,  and  he  might  have  be?n 
heard  before  tbe  commissioners. 

Where  a  soldier  had  complained  of  bia  major 
for  undue  correction  to  a  courtp-nsartial,  which 
diamiased  his  petition,  he  could  not  maintain  an 
action,  for  he  had  been  heard  in  a  court  coui- 
peteiit  and  final  to  that  purpose. 

No  temporal  remedy  lies  to  recover  pe**^' 
sion  of  a  benefice  forfeited  by  depnvniioa, 
while  the  sentence  of  a  court  competent  to  de- 
clare the  forfeKure  remains  in  force. 

The  same  rule  holds  as  to  derivative  claims. 
Therefore  the  judgment  of  ouster  agarast  a 
mayor  is  good  evidonce  against  the  oorporaior, 
who  daims  oi4er  him. 
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TUti  who  flsltr  iato  collegiate  flBlaldiah- 
mmk  ■fl[rae  to  ssbmil  Ibenwelvef  to  Ih^  laws 
«ad  Bigistniln  appoioied  ky  iho  fouader ;  ao<t 
caaaHpi^tly  easoot  redaiiD  against  Ihein. 
TUiwasallwIricb  was  deterroioed  intbe  Kiag 
ni  Nov* College,  aad  nsaoy  other  cases/  wbicli 
nigbt  bave  been  referred  to  oader  tbe  'sanoe 
hssd.  Iw  meat,  if  not  idl  tbe  cases  cited,  ibe 
pirtics  bad  actwaily  beea  beard  before  tbe  pro- 
per tribunal. 

The  office  of  |fN»lmg  probate  and  comiak- 
tiag  admioislffalsBo  b  a  special  autbority  oonfr- 
■itted  to  tbe  Ecciesiasttcal  €ourta,  wbere  alt, 
wbeetaim  interest,  may  be  beard ;  so  tbere 
am  be  no  defect  of  justice  Therefore,  in  a 
last  ab«hlance  of  cases  fron  Noel  and  WeUe 
soon  after  the  Restoration,  to  Barnelej  aad 
Powell  to  lord  Uardwick'a  time,  tbe  tempoinl 
conrts  bat«  reliised  to  take  cognizance  of'  ibe 
light  of  personal  representation.  All  tbe  caaes 
sflder  this  bead  prove  no  more. 

Gaaeo  were  also  cited  to  profe,  that  issues 
Joined  upon  tbe  lawfulness  of  marriagOi  pro- 
iessioD,  gieneral  bastardv,  and  so  forth,  oiuat  be 
tried  by  tbe  bishop,  and  to  infer  that  bis  jiwin- 
diciMMsieexekisive;  and  tbe  statute  of  9  H.  6, 
UL 11,  waa  cited  to  prove,  that  it  is  final  not 
«iil;p  to  parties  and  privies,  but  to  strangers. 
Tbe  efcat  of  that  statute  is  rather  to  prove,  that 
eU  tbe  world  ase,  or  may  be,  pertteo  or  privies. 
Tbe  eu^  pubMo  obieetsf  it  is  to  provide  suffi*- 
cieat  aetoriety  to  make  them  privy  in  iact,  as 
well  as  in  law.  It  providea  a  greet  variety  of 
pvoclamatiooa  to  tbe  end  ^  that  all  persons,  pre- 
siding any  interest  to  olgeet  against  the  parly 
which  prateodcth  himself  to  be  muliei%  ma^ 
see  to  tbe  evdiaary,  te  whom  the  wrk  of  csrti^ 
fieate  is  or  shell  lie  directed,  to  make  their  el- 
IcgatsoBs  and  ohjeotieas  against  the  party  which 

Ceteadetb  biro  to  be  OMiJiier,  as  tbe  law  of 
\y  eborcb  requiretb."  ^  •  For  thereet,  tbe  stai- 
tnte.  aeema  to  have  been  an  act  of  itioledoe  and 
IkiucI,  by  the  powerful  preleodeva  against  ledjr 
Awdley.  Tbe  mieobief,  tbey  e^^ed  to  draarf, 
ceuM  ad  bappeer  A  certilicale  in  utterly  veid^ 
iMeia  made  upon  process,  at  tbe  inatanoe  ef 
tlw  fertieor  Tbe  certrficate  of  malierty  binds 
tbe  parties  to-  the  auit  (ae  in  all-  reason  it  oegkl, 
wime  sneb-«' trial  ietoleraled). but  nobody  Aei 
mm^m  it  bad  besb.oAen  decided  befqra;  and 
y«f  the  statute,  provided  thai  every  aucb  wrk 
ami  eeriAoatwat  the'  suit  of  lady  Aodley  sbmiUI 
ba  veid«  Oautbe  othes  band,  no  each  issue  ae 
pnfeasioD,  baaiardy,  or  lawfiiL  matriaaonf, 
ca«M  betiied  by  the  bishop  between  staaaguse; 
wal  when  tried  by  tbecomityy,  it  boaad  eoly 
ibeaa-whe  were  paraesi  to  the  trial  aad  attatal. 
Nor  waa^ait  iafaBt  beund  t6  auiiwui  a  plea  Of 
gBUrt'il  beatsrdy.  dut  wbetbertbexonclusion 
waeaee  extenarte;  or  net  in  these  caaea,  stil)  k 
waa  uaiy  ia  respect  to* a  civil  rif^t,  and  triad 
ly  la  wompateat  JBriaifiction,  aiitSag  fbr  the 
pufpilseof  dcisiding  opewit,  the  jiQri»- 
being  created' and  estabbsfaed. by  tbe 
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menial  eauaae,  have  tbe  least  |iretenee  of  all 
others  to  bind  or  infieence  aoy  question  which 
n»ay  arise  afl^wards  in  judicature.  Sueh 
caoses  |Miai«h  no  crime,  try  no  right,  proceed 
to  no  eii^ii  effect.  Tliey  proceed  *  pro  salute 
aniftias  rei,'  to  reform  sooie  enormity  or  neglect 
in  religions  life  $  *  in  qoa'  (says  Covarrovias  in 
bis  epiteme  of  the  4ih  book  of  tbe  Decrelaidp 
par.  9,  €.  8,  s.  13,  ji.  1,)  *  de  maximo  saoni»> 
mento  agendum  est.'  The  process  is,  '  Ktoa- 
pliciler,  do  piano,  sine  strepitu  ct  figiirll  ^n^l* 
eii.'  Clement,  bb.  S,  t.  1,  s.  9.  Front  the 
very  nature  of.  sucb  a  cause,  it  mu^  follov!, 
that  tbe  judgnmnt  cannot  be  Eoal.  No  cow-- 
sent  of  partiea,  or  omission  to  appeal,  or  re*- 
peated  affirmation  of  tbe  same  judginent,  givei. 
It  any  force.  ^^  QmA  aenteatia  ilia  traosieiis  in 
rem  jodicatam  foveret  peecatiim,  seearaede' 
veros  coojfHgff%  vel  unieado  eoa  qui  tales  9^m9 
ncqioeuftt.  At  nullum  vinculum,,  quaMulum- 
cunque  owdtipUaitum,  potest  firmare  aotutty 
ex  quo  aeocatum  ccawurgk."  Saaeik  do  llsl>' 
tlim.  lib.  9f  dispulat^  100.  La  the  aame  die* 
putatioB  Saaehea  says,  "  poteet  etiam  judea, 
ex  oflpkio»  parte  invita,  prooedere  ad  letrsctau- 
dam  bt^usmodi  senteatiam  ;  imo  ad  id  tenon 
judieem  pisbst  tezlua ;  quia  aui  intei^est  pee» 
cata  aufenreh  Hiao  dedeeiter,  cer^  reguUt 
preacribi  minime  posse,  qoeties  audieadus'  sit 
voieas  pmdiclam  aentenliam  impn^hn we. "  He 
illuatratea  tbe  dootrinev  by  obsem^,  that  ia 
coats,  adiicb  ia  a  civil  interest,  a  matrimeaial 
seateiiee  is  bindiag*  ^^  Ratio  eat  aperte:  seur 
toatia  eaim  matrimoaii  idea  aon  tnuisit  in  rem 
judicataaa,  ne  ibveretaff  pecf alum,  auetiineDde . 
matrimouaaa  iiriteaa,  ant  disaelvendo  validum  | 
qjwa  ratio  ill  eKpensamm.  condemaatbme  e$Si^ 
sat;  et  idea sofrtiiar  natuiam  aKarum  sontaur 
tiarara,  qum  ia  rem  jadicatem  tranftaual.'* 
Gain,  ia  bia  Obeentat.  lOr,  ami  Oba^  llS»bobii 
exactly  the  same  language. 

Tbe  same  rule  obteMM,  for  Ibe  aame  nriaaoni} 
ia  all  aentenoea  *  pro  aabite  animsa*'  A  sen* 
lence  is  inceadoatve  (says  Valteiea  iuf  liis  trea^ 
tise  da  Jadieiia,  lib.  S,  a  IS,  8.  d8^)^^es^alio 
tatd  caudw;  put^qaod  mi  malrimonialisi  veL- 
idia  qeseccnqvoi.  ia  qob  awimw  penculum  verf 
asftuf."  Sceceia^  a  very  antboriteftive  writer 
on  tbe  effeeC  of  aeateam^a,  ior.bia  book  dafistt* 
teali&,  gloM.  il4y  quesbi  9^  nki44fy  observes  as  a 
geMffalmte^  *« sattleatia,.m  qab  vertkarani* 
mse  perieulmyif  nunqoam  trayiak'  io  rem  judi^ 
catam."  Tbe  aam  of  their  maxiuMia  given  by 
Oegbtonv  tit.  S05,  which  ia.  taken  aUneat  lite* 
rally  from  Ccoaett,!  aad  by  him  extraatedireaa 

4bc;  booka  of  paotiee **  Although^  geaes^^ 

wknesaea  are  act  admHied  after  p^ioatioa^ 
y  el  ia  m  malrimoaml  causefehey  are,  even  witb« 
ea«  oaib„ thattbey  eaecoam  \a  the  knowledge 
ef.thepevlieaaUerpublicetiea.*  Aod»  ■appoa^ 
iogi  that  seoten^  baa  peanDdagatnat.tbe  piaia^ 
^,  that  be  baa  foiled  in  proof  9k'  bia  Mbei^  and 
the  defendant  if  acquitted  (  yet  the  plantiir 
flMJf  ekber  iw.tbe  aame  caoae»  or  m  aaotber, 
aais^a  neW  euit  agamat  tbe  aaaM  peraony  act 
mdy  on  anew  or  aeooadi' contract,  bat  on  the 
former,  and^prodoaeffoafii  knosraer  uafcaewa 
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to  him  before :  and  he  it  not  bound  by  tbe  *  es- 
ceptio  rei  judicatee/  or thit  Uie  former  sentence 
has  passed  '  in  rem  judicaUm ;'  because  a  sen- 
tence given  in  a  matrimonial  cause  nerer  pasales 
*'in  rem  judicatam,'  and  has  many  prtvileges. 
When  tbe  cbnrch  is  deceived  in  promulging 
sentence  against  matrimony,  tbe  sentence  may 
be  revoked  by  new  proofs,  and  even  by  the  same; 
and  the  reason  is,'to  eschew  sin  and  danger  to 
the  soul,  if  a  wrong  sentence  should  prevail." 

*  So  far  as  it  appears  to  us'  is  therefore  no ' 
idle  form  ef  words,  but  an  express  reservation 
of  a  necessary  power  to  alter  the  sentence 
whenever  it  shall  appear  Xo  the  bishop  that  a 
different  rule  of  lifeas  necessary  *  pro  salute 
anims  rei/ 

The  mistake  seem  to  have  arisen  from  con- 
stdering  the  bishop  as  a  court  of  civil  judica- 
ture, and  bis  sentence  as  pronounced  upon  tbe 
trial  of  a  civil  right.  In  this  perverse  view', 
those  maxims  are  absurd,  and  those  rules  mere- 
ly Vexations,  which,  tried  by  the  real  nature 
and  end  of  a  matrimonial  smt,  are  founded  in 
piety  aiid  zeal  for  the  discipline  of  religion. 
In  all  civil  causes  tbe  maxim  is  nniversat,  <  ex- 
pedit  rdpublicK,  ut  finis  aliqnis  sit  litium.'  In 
proceeding  «  pro  salute  animea,'  tbe  reason  of 
tbe  thing  is  altogether  on  tbe  other  side. 

£ven  in  the  nooment  of  stating  these  sen- 
tences to  be  eonolnsive,  one  of  tbe  learned 
counsel  oovid  not  forbear  to  give  your  lord^ 
ahips  a  lively  representation  of  the  fnvolousness 
of  their  proceedings  and  the  vanity  of  their 
decrees.  Tbe  doctors  have  been  at  the  pains 
to  write  (says  ny  learned  friend^  some  wag- 
gon-loads ot  volumes  to  prove,  that  tl^ese  roa- 
Irimonial  causes  proceed  to  no  end,  and  termi- 
nate in  nothing.  All  parties,  all  privjestothe 
■nil,  alt  who  have  interest  in  the  maUer  of  it, 
ipay  prevent  ite  eifect  by  intervention,  by  cita- 
tion to  hear  the  decree  reversed  by  origi oal  libel, 
^be  sketch  ivas  drawn  with  a  great  deal  of  hu- 
nKiur,  bordering  upon  ridicule :  a  vivacity  na- 
taral  enough  within  the  walls  of  their  own 
•ollege.  *  ¥ettts  illud  Catonu  admodum  scitum 
cat*;  qui  miraTi  se  aiebat,  quod  non  rideret  Ha- 
nwper,  Hamspioemicum  vidiss^t.'  Yet  it 
seemed  rather  astonishing,  that  so 'very  judi- 
aious  an  advoeate  sbooU  think  this  picture  of 
futility  the  best  recommendation  of  the  sen* 
tence  to  your  lardships  as  an  absolute  oondu- 
aion  upon  all  your  i^roceedings.  Here  all  tbe 
world  shall  be  bound  by  that  judgment,  which 
the  Court,  who  pronounced  it,  bold  for  no  judg- 
ment, and  will  suffer  to  'l>ind  nobody.  But 
tfuch  was  the  necessity  of  tbe  argument,  to 
^ve  it  any  effect,  they  weve-  forced  to  assume, 
that  this  sort  of  seoienoe  is  the  judgment  of  a 
ovil  judicature  upon  a  civil  subjeety  which  is 
not  tnse ;  and  to  give  it  effect,  against  otherl 
than  parCiis,  they  w«re  forced  to  admit,  that 
•Ottb  othertf^  nMy  set  it  aside ;  which  is  true, 
only  because  itis  no  such  jud^ent. 
.  In  sopport  of  this  loose  -  proposition,  they 
cited  from  oar  own'  books  aaraml  cases,  in 
<which  the  temporal  ool«rtB  siffiered  themselves 
ic/be  canciaM  by  aooh  featencca. 


If  it  were  necessary  or  allowable  at  this  day 
to  reason  against  so  many  authorities,  I  should 
incline  4o  think >  that  those  cases  proceeded 
upon  the  mistake  I  mentioned  before,  namely, 
that  the  Ecclesiastical  Court  try  and  proaooncs 
upon  the  civil  right  of  marriage,  or  ever  mssa 
to  do  so,  except  when  authorised  by  writ  of  tkt 
king*fl|  courts.  But  for  the  purpose  of  the  tf- 
gument,  I  will'suppose  that  they  do ;  even  thai 
the  effect  of  all  the  cases  will  amount  to  no 
more  than  this.  Fimt,  the  ecclesiastical  juris- 
diction haa  (exdusivelv)  conusance  of  the  ri^j^bt 
of  marriage.  Secondly,  the  secular  jurisdic- 
tion has  conusance  of  tbe  temporal  interests 
which  are  incident  tO  marriage,  and,  in  order 
to  decide  upon  them,  must  try  the  fact  of  mar- 
riage, as  part  of  the  question.  Thirdly,  bat 
the  judgment  of  the  ecclesiastical  jurisdiction 
on  the  principal,  via.  tbe  right  of  marriage, 
wherever  it  occucs,  is  final  upon  the  trial  of  Uie 
incident.  Fourthly^  this  conclusion  extends  to 
all  who  were  parties  or  privies,  or  who,  io  no* 
tJon  of  law,  have  cooomitted  laches  in  not  in- 
tervening or  redaimiog.  This  I  take  to  be  tkt 
utmost  extent  of  the  cases  cited. 

The  earliest  case  referred  to  was  Corbett'i» 
Fits.  tit.  Consultation,  pi.  5.  Sir  Robert  Cor- 
bett  had  issue  Rogfer  by  his  wife  Matikia;  ia 
whose  life  he  married  Letitia,  and  had  issoi 
Robert.  Roger  sued  in  the  Court  Christian  to 
avoid  the  second  marriage^  but  was  prohibiled, 
for  that  court  had  no  original  jurisdiction 
^*  Otherwise,". says  Catesby'a  Justice, "  if  my 
father  and  mother  were  divorced,  married  to 
others,  had  issue,  and  died^  then  I  grant  well 
that  I  shall  have  my  suit  orighiallf  io  tbo 
Court  Christian,  because  I  cannot  nave  my 
action  in  the  temporal  law,  as  heir,  duriopf  tM 
divorce  ;  and  also  the  divorce  is  a  spuitoal 
judgment,  which  shall  be  reformed  in  tbe  spi* 
ritual  courts.''  So  it  was  doubted,  whether 
"  the. brother  of  a  monk,  who  abandoned  bii 
habit  and  vows,  ooukl,  as  heir,  libel  to  try  bis 
brother's  profession,  and  hold  him  to  obedi- 
ence; for  he  might  have  bts  action  by  tbo 
temporal  law,  and  object  hia  profession."  Bet 
it  waaagreed,  '*  that  if  the  moiik  had  beca  de* 
raigned  for  false  or  unjust  cauae,  tbe  brother 
-might  hate  citation  to  revoke  hia  deraigmaent* 
If  this  proves  tbe  effect  which  a  spiritual  ses* 
tence  tapon  the  principal  matter,  the  right  of 
marriage,  or  profession, '  haa.  io  cases  wheii 
these  coma  incidentally  iiito  f|«eitioB,  it  ah* 
confines  tbe  extent  of  that  effect  to  these,  per* 
aons  Who  may  rascind  tbe  principal  sentences 
and  proves  tbe  reason  of  it,  namely,  tbattb^ 
are  not  wronged  by  the  conrlnaion,  beoav* 
they  msy  always  be  heard  apaiaai  it* 
•  The  next  case  was  BuntUig  and  Le^||iagW«ll 
4 Co.  39,  a,  and  Mocv  J60 ;  ivhich  wa«Uu» 
fonad  by  special  verdict  Tbannaa  Twede  mar- 
ried, AfaelOf  Agnes  Adingfanll».bat  under  tbi 
impediment  of  a  pre-ct>olrhot-  hetwecD  her  sad 
John  Bunting.  Bnntiugj'aned  in  .the  CoMt 
Christian  on  this  pre-contract,  obtained  senteaoa 
for  celebhiftion  ^  in  facie^eecleaim,'  married  her, 
aadiiad.iasaeiwo  tenH  .CSlMrlcti  and  fiobst% 
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Bicbard  Ihe/aUier  of  JoUO|  grtve  laods*tn  Ro- 
bert, for  life  only.    Robert,  mistakiDj^  his  title, 
iettled  ttiein  onf  Eroina  his  wife,  and  died. 
Charles  broaght  an  ejectment,  as  heir  to  Rich- 
ard, his  grandfather.     It  was  objected  that 
Tvede  ba^  been  no  party  to  the  suit  in, the 
Coort  Christian.     BntTwf^de  might  hate  in- 
trrrened,  or-  reclaimed,  all  his  life  long.    So 
night  £o)ma,  if  it  could  have  availed  her  to 
profe  her  husband  illegitimate,  which  would 
(ave  destroyed  her  title.  But  Twede  had  aban- 
doned his  pretentions.    The  sentence  was  snb- 
mitled  to  by  Agnes.    The  marrjage  was  so- 
leoDoly  celebrated,  and  remained  uninterrupted 
doring  life.    The  question  was  between  two 
issiies.     It  required  little  argument  to  sustain 
Ills  legitimacy. 

The  next  was  Kenn's  case,  7  Co.  68»  Cm. 
Ja.  186.  An  English  bill  was  brought  in  the 
coort  of  Wai-ds,  praying  leave  to  traverse  an 
nflice,  whereby  Elizabeth  was  found  the  infant 
heir  of«Cbristopher  Kenn,  and  whereupon  the 
wardship  had  >been  granted  to  Florence,  the 
■other-ofJhe  infant.  Christopher  Kenn  had 
married  Elizabeth  4Stowell,  by  whom  he  had 
inae  Martha,  who  left  issoe  Elizabeth  4he 
plaintiflr,  bis  heir  at  law,  if  the  marriage  had 
stood ;  bat  in  the  Ist  and  Snd  of  Philip  and 
Mary,  the  court  of  Audience  pronounced  the 
marring^  void  for  want  of  age,  and  gave  sen- 
tence of  divorce.  Christopher  Kenn  married 
Elizabeth  Beckwitli,  in  the  5th  of  Elizabeth. 
She  libelled  him  for  jactitation  before  the  com- 
missioners for  ecclesiastical  causes,  alleging 
lus  former  marriage.  Elizabeth  Stowell  in- 
tervened for  her  interest.  The  first  marriage 
was  a  second  time  pronounced  void,  and  sen- 
tence Ibllowed  *  ad  ezeqiienda  conjngalia  ob- 
'  oequia.*  After  the  death  of  Elizabeth  Beck- 
witb,  Christopher  married  Florence,  by  whom 
he  bad  the  ward.  This  matter  was  referred  to 
all  Ibe  judges,  who  pronounced  the  sentence 
conelasive,  so  lon^  as  it  should  remain  in  fhrce. 
And  lord  Coke  relied  upon  Corbett's  case,  the 
doctnne  of  which  has  been  explained  before. 
Tbe  point  had^been  twice  tried  with  Elizabeth 
Slowell^  the  grandmother  of  the  plaintiff,  and 
the  sentences  remained  open  to  litigation^  but 
flDhaaitted  to: 

The  case  of  Jones  and  Bow,  Carth.  395,  it 
has  been  observed  belbre,  was  of  exactly  the 
sanae  sort.  The  plaintiff  claimed  under  the 
isiae  of  sir  Robert  Carr  bv  Isabella  Jones,  be- 
twsco  whom  a  sentence  bad  obtained  against 
Ae  pretence  of  miurtiage,  which  then  stoml  un- 
itmted. 

ftt  Jessnm'  and  Collins,  S  Salk.  437^  there 
van  a  sentenceagainst^he  dlaiutiff  in  tbe  Spl- 
litnal  Court,  at  tbe  suit  or  the  defendant,  on 
that  very  contract  for  which  be  brought  his 
ae^oo  on  the  case,  withoot  disputing  tne  sen* 


The  case  of  Hatfiel4  «od  Hatfield  was  ftlso 
M;  a  judgment  of  yonr  lordships  in  the 
jenr  1795.  no  authority  is  more  conclusive 
then  the  judgment  of  such  a  court,  when  the 
jf^decKlea  II  wdl  imderstood;  but  nothing 
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is  more  nncertain  thaii  the  state  of  a  point 
drawn  from  the  printed  cases,  where  each  party 
takes  care  to  state,  at  least,  a  probable  case ; 
and  in  the  multitude  ^f  tbe  reasons,  gmtd  per- 
haps in  law,  if  they  were  true  in  fact,  it  is  diffi- 
cult to^ivioe  what  the  House  weqt  upon.  If 
this  judgment  depended,  as  the  xseunsel  for  the 
prisoner  contended,  upon  the  goodness  of  the 
marriage,  it  carries  the  matter  no  further  than 
abundance  of  other  cases ;  namely,  that  the 
sentence  of  a  Court  Christian,  while  nobody 
contests  it,  binds  the  right  of  marriage  between 
parties  disputing  elsewhere  an  incidental  in- 
terest nnder  it.  Tliere  was  an  attempt  to 
make  it  prove  a  collusive  sentence  availabley 
which  I  shall  have  occasion  to  examine  here- 
after. 

In  Cleeve  and  Bathurst,  9Str.  960,  and 
Annal^  11,  the  sentence  was  a^inst  the  very 
plaintiff  in  the  cause,  and  remained  uncontro* 
verted. 

So  Da  Costa  and  Villa  Real,  2  Str.  061,  or 
lllendez  and  Villa  Real,  Annaly  18,  was  a  sen* 
tence  oncontroverted  between  the  same  |>arties. 

The  like  observation  occurs  upon  Mr.  Her- 
vey's  case. 

In  Blackham's  case,  1  Salk.  990,  tlie  sen- 
tence was  not  held  to  be  conclusive ;  and  as  to 
lord  Holt's  doctrine,  thst  must  suppose  tbw 
marriage  put  in  issue  between  'the  same  par- 
ties; for  otherwise  the  sentence  would  not  have 
concluded;  the  court,  which  grants adminisv 
tratbn,  having  no  direct  jurisdiction  in  matri- 
mony. * 

In  MiUesent  and  Millesent,  cited  by  "Dr.  Lee 
in  lonl  Annaly  11,  which  I  take  to  have  beea 
an  appeal  from  the  Prerogative  Court,  a  sen* 
tence  of  the  Consistory  Court  against  a  JBar- 
riage  was,  white  it  remained  unliUgated^  a  bar. 
to  th^  woman,  who  had  been  party  to  thai  sen* 
tence,  from  claiming  administration  as  wife. 

Upon  all  these  cases  I  shall  repeat  hot  one 
observati9n;  namely,  that  they  bound  only 
those  who  had  been  parties  to  the  former  sen* 
tence,  or  who  derived  under  soch  parties.  If 
they  had  extended  to  such  as  might  have  be- 
come parties  by  intervention  or  citation,  the 
same^inciple  would  equally  have  horne  them 
out.  The  general  peace  and  bappmess  require, 
that  there  should  be  some  resort  io  hear  and 
determine  upon  rights ;  tbe  same  peace  and 
happinsse  require,  that  litigation  should  have 
some  end.  The  line  seems  to  he  fairly  drawn» 
where  every  daim  to  every  right  has  had  the 
full  opportunity  of  being  beard.  But,  among 
all  the  caeca  cited  or  referred  to,  I  believe 
none  is  to  be  foun^,  where  a  sentence  has 
been  taken  for  conclusive  against  persons, 
who  neither  had,  nor  could  possibly  have  agi- 
tated it. 

It  is  not  enough  tbevefbre  to  establish  tb* 
proposition,  that  sueh  sentences  bind  all  who 
have  or  pould  have  interpoaed,  unless  it  had 
been  shjsvru  that  the  king  cookl  have  interposed 
for  the  public  good,-  in  order  to  see  thai  no 
fraud  should  he  (vractised,  which  might  tend  to 
deftat  the  executioa  of  his  laws  pr  poUee;  btt( 
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k  is  uot  pretended  thni  ihe  king^  can  interpoM 
WMicli  causes. 

It  is  not  enough  that  »  court  of  exeluMve 
civil  jnnsdiction,  pronouncing^  upon  the  prin- 
cipal  ri|;ht,  bin<l8all  the  derifative  or  incidental 
interests.  It  siiould  ha  shewn,  that  aoch  a 
court  iMBds  also  tb  criminal  conclusiaiik :  now 
tlii$  I  take  to  be  impossihle,  becanae,  on  the 
very  state  -of  the  proposition,  the  conit  has  no 
oriminat  jurisdictioB. 

It  has  ofVen  been  attempted  in  argament  to 
ahewy  that  their  courts  have  no  more  than  a 
censorial  jurisdiction  in  their  proeeedtn^s  *  pro 
*  aaiure  anime,  et  reformattone  morum;'  and 
to  infer  from  thence  that  their  judgments  oug^t 
not  to  bind  in  questions  touching  ciril  rights ; 
as  in  Mendez  and  Villa  Real  in  Annaly:  but 
our  courts  have  taken  the  fact  to  be  otherwise, 
and  considered  thetr  sentence  aa  a  judgment 
upon  the  civil  right,  whtch  ia  the  reason  why 
it  binds  all  incidental  interests  in  other  courts 
of  civil  jurisdiction*  The  true  reason  why 
atich  judgments  have  no  eflect  in  a  criminal 
aonrt,  seems  to  he  this :  that  there  is  nothing 
in  common  between  the  jurisdictiona,  so  that 
they  can  never  clash.  A  judgment  in  a  civil 
salt  will  bind  to  all  its  consequeocea,  altboagh 
every  fact,'  upon  trbich  it  proceeded,  should  be 
evidently  lalse;  and  thotigh  a  criminal  covrt 
afafonid  have  foand  a  Crime  npon  an  oppoaite 
atate  of  the  caae.  An  actwn  and  an  indictment 
far  a  tredpaas  may  have  contrary  iesoea,  and 
yet  bbth  lyustatand:  so  it  woold  be  if  the 
crime  were  assigned  in  the  very  falshoods  by 
which  the  civil  court  was  deceived;  aa  in  in- 
dictments for  perjury  4>r  forgery.  A  judgatteot 
upon  a  deed,  after  verdict  on  non  est  f actum 
pieaded,  is  oo  bar  to  an  indictment  for  tbrgiog 
INT  pubtisliing,  or  swearing  to  the  deed.  The  case 
would  be  the  same  in  respect  to  a  will  of  lands 
established  by  verdict,  or  to  a  will  of  peraonaHty 
after  probate.  '     • 

It  was  in  this  last  instance  they  attempted  to 
ihew,  that  the  authority  of  the  Ecclestastical 
Court  bad  been  interpoied  between  public  jns* 
tice  and  the  crime  of  forgery.  For  this  pur- 
pose they  have  cited  the  case  of  the  King  and 
Yioceot,  1  Btr.  401.  It  is  ver^  short:  «« in- 
dictment for  forging  a  •wUI  relating  to  persona) 
estate ;  and  on  the  trial  the  forgery  was  proved ; 
but  the  defendant  producing  a  probate,  that 
waa  held  conclusive  evitledce  in  support  of  the 
will."  Now  the  support  of  the  will  was  not  in 
(fuestion.  It  waa 'proved  in  common  form, 
which  is  not  binding,  even  in  the  Spirttnal 
Court.  1  Ro.  Rep.  SI*.  MoreparticularBof  this 
eaae  may  probably  be  known  to  acme  of  yaur 
lordshins ;  but  I  cannot  find  any.  Stated  thus, 
it  eertamly  requirea  a  i^eat  deal  of  considera- 
tion, before  it  be  admitted  aa  law.  Here  the 
queation-  was,  not  whether  the  aentence  shall 
bave  credit  in  resjied  of  the  understanding 
which  the  spiritual  judges  have  iuthcrulea  and 
course  of  their  own  law,  but  whether  a  probate, 
granted  of  course,  on  the  oath  of  the  verv 
party  charged  with  the  forgery,  shall  be  a  full 
^4  ^ikc)i«i?t  bar  to  tte  pteaactitiop,    Tbta 


is  too  monatroiM  to  be  left  upon  the  aatherity, 
of  a  short  ami  single  caae,  without  coodescead« 
ing  to  explain  what  consistency  with  puUia 
joatice,  what  rcapect  to  common  sense,  will  aU  ' 
low  the  criase  of  forgery  or  perjury  to  be  de« 
tended  by  the  aUegation  of  that  very  fiaad 
which  the  indietuMtit  meant  to  punish ;  aat 
stating  any  trial  or  judgment  upon  it,  but  meit- 
ly  that  it  had  been  practiaed.  If  tiM  pretended 
executor  had  repelied  the  abjection  of  forgery, 
even  in  that  oourt,  it  would  have  borne  soma 
countenance  at .  leaai ;  but  the  fraud  pamd 
without  examination,  where,  in  the  nature  of 
theproceeding,  none eonM  be  had. 

llie  other  caae,  in  1  8tr«  70S,  of  the  &iag 
and  Rbodea,  prevea  nothing,  for  it  was  merely 
a  question  of  direction,  whetbet  the  eoart 
would  proceed  to  try  the  forgery  of  an  iastru- 
moot,  while  the  |>roperty  to  be  afiected  by  it 
remained  tub  judiee. 

This  ia  a  matter  of.  great  consequence  ts 
paUio  justice ;  at  the  aame  time,  it  is  the  sart 
of  eaae  whiob  must  happen  freqaaotlv.  The 
fraud  waa  commonly  practised  in  the  late  wh 
upott  the  saihirs  ;  and,  if  Ibia  rule  had  existed, 
could  never  have  been  puniabed  :  but  it  was 
frequently  punished ;  and  although,  where  aa 
paint  of  law  aroae,  it  ia  difficult  to  recover  casts 
at  the  Old^Bailey  or  on  eircuita;  yetaoae- 
cideiital  publication  of  caaea  in  the  Old- Bailey, 
without  any  apparent  aeleotion,  haa  prsdaced 
three  or  tour  inslancea.  One  8tirling  wsi 
convicted  and  hanged  for  forging  a  will ;  aod, 
so  little^  were  either  prosecutor  or  eoort  ap- 
prised of  this  notion  of  law,  the  probate  made 
part  of  the  evidence  against  him.  He  bad 
registered  it  (as  it  waa  neceaaary)  in  the  Saatb- 
sea^bouaa.  I  am  not  anxious  to  state  these 
cases  with  mora  particularity  ;  because  I  caa- 
not^  bring  myself  to  imagine  il  will  be  eater- 
tained  as  a  aerious  opinion,  that  the  mere  peN 
petration  of  a  crime  may  be  pleaded  in  bar  la 
a  proaeeution  for  it.  Thia  ia  eertainly  aal  tbr 
the  interest  of  justice,  nor  1^  the  honoar  af 
the  Spiritual  Court;  becaoae  it  would  take 
away  from  that  juriadietian  one  guard  agaiMi 
falahood  and  fraud,  of  which  every  other  b 
poasessed. 

Thus  much  concerning  the  general  praped* 
ttan,  that  sentencea  in  the  ecclcaiaaticai  caorti, 
upon  civil  rights  within  their  connsaaee,  bare 
conclusive  force  upon  public  pros^cutkMis  kfc 
Crimea;  although  it  ba  confessed  withal,  ^tt 
the  public  haa  no  means  to  intervene  or  refiev 
tboBMa  sentencea,  and  although  the  civil  e(M 
of  .such  aentences  is  not  touched  by  the  ef«t 
of  such  public  proaecntiona.  If  thia  gfavad 
faila,  there  is  an  end  of  the  preaent  moti«i: 
but  tliere  is  another  view,  in  vrhicb  it  has  besa 
urged  upon  your  lordshipa,  whidi  aeeaoa  taMA 
out  more  decisively  against  it. 

Whatever  may  be  said  in'  tbe  inatancci  w 
f<nil[ery,  perjtiry.  and  other  firatida  iipaa  tba 
spiritual  court,  where  the  criniinaf  eautt  nvy 
seem  to  impeacb  the  foundation  of  their  sea* 
tencea,  witnout  assutfiiag  any  jtirladictiaB  li 
the  matter  If  ibam ;  la  Ibia  teaa  It  ia  iiafi^ 
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Mt  to  allqpe,  Ibit  the  crimiml  eodrt  is  wit 
fallj  coapvienl  Ia  decide  upon  the  whole  mat* 
terof  tbeMdictmeiit ;  periienlftrlj  ea  totk  the 
mwrMgn  there  stated  ae  ooastittttiiif  the  oriwe. 
The  leaned  geatWanaa  arho  tpake  tecond  iar 
tbe  prisoaer,  iniwined  jrour  lerdrfiipe,  thai  tliia 
crime  was  formerly  puaialied  hy  the  eaoan  law, 
Mdintba  fiacleaiaatical  Coort;  and  Maundy 
thst  traasiemnif  the  paoiehiiient  of  it  tram  the 
eecte«aaticat  to  the  temooral  jonidictioo  ebotiid 
Ml  prejudice  any  deMoaes  whioh  the  party 
njtpfafc  have  set  op  in  the  first  court.  . 

la  order  to  oaake  that  observation  hear,  some 
proof  shaold  have  been  added,  that  thiaseateoca 
aootd  have  barred  soeh  a  toit,  however  pro- 
laoiad,  *  exoeptiooe  rei  judaoats.'  Tbea,  tup- 
pteinit  this  jnrisdietion  ho  better  than  ooocar* 
rent,  thia  coort  mii^lit  bare  been  barred,  ^rt 
fvfieaaw  Bat  yoar  lordehipe  have  already  had 
the  trouble  of  heariafif  it  ettahliehed,  hut  too 
moeb  at  l?ai|^,  from  their  bookf ,  that  so  sach 
csception  would  lid  in  their  law. 

The  same  thfag  is  no  less  tme  in  oar  law, 
where  the  Court  can,  by  any  means,  take  oo- 
aaaancc  of  the  rig^ht  of  roarriaipek  Thus  in 
dower,  where  the  Commao  Pleaa,  brf  writinif 
ta  the  biahop,  oao  utll  try  the  lawfulness  of 
the  marriage,  a  sentenae  is  no  plea.  Tbia  was 
ruled  in  the  ease  of  Robins  and  Crutchley, 
ft  Wilson  1 18, 197.  The  demandant  eouuted  as 
sf  tlM  endowment  of  Robiiis:  the  tenauts 
pleaded,  that  alie  was  not  aeooupled  to  RdNns 
ia  lawful  matrimony .  The  demandant  repliad, 
thai  on  the  tftth  of  February  1754,  sir  William 
Wobdy  libeHed  ber  as  his  wife,  la  the  bishop's 
eaartof  LitchfieM,  for  aduUery  with  Robins ; 
that  aha  pleaded  a  marriage  with  RoUas; 
that  the  cause  was  removed  into  the  Arahes; 
that  Robins  died ;  and  that  afterwards  seuiaAM 
passed  for  the  marrisfpa  with  Robins^  which 
thaa  reoMined  in  force.  The  teaaots  damiv- 
red;  and  had  judg^aMat.  The  damandaal 
ciiad  laaay  of  the  esses  year  lordships  bare 
aaw  heard,  t»prove,  that  aseiiteace,hy  a  coort 
«f  direm  jurisdletion,  aught  tacoucliiduaaatfaer, 
which  has  hut  incidental  eanusaoce  of  the 
sama  matter.  But  these  were  nol^  thought  self* 
fideai  to  avoid  another  trial  of  the  sama  aMir« 
riagB  ia  a  court,  which,  by  wrillug  to  the 
Wshop,  angbl  waH  deeide  upon  the  liMvfohiesa 
ef  it.  It  ai  daar^  that  the  seoteaea  woald  ant 
have  coBchMled  hi  the  trial  before  tha  bMioa. 

May^  tha  vefy  sialale,  on  whteh  tha  mdiet*^ 
iMat  IS  framed,  proves  the  same  thing.  It  ek- 
espta  tha  casea  wher«  the  formar  laaffriaga  ia 
dissalved»  or  deotarsd  vaid  by  santeuce,  or  was 
caatracted  aadar  age  of  eonaenl;  all  which 
weald  athorwiie  hare  beea  triahhi  uader  aa  io- 
dlelnaot  for  felaay. 

Ia  order  taprova,  that  any  s^atoMse  iir  the  Ec* 
rlhriastical  Ceart  traold  bar  an  indictment  npoa 
tie  «aiiieiaalter,'thecaseof  B^le  and  Boyle 
waa  dtad.  It  is  repotted  in  S  Mod<  1<M>  and 
isOimheihaiehrft.  In  that  case  a  prohibition 
waa  awarded  to  sisp  the  trial,  in  the  Bcclest- 
asfleal  Courts  af  a  marriage  thafc  chiimed  by  a 
ill  wmmtf  lo  9  anil  M  jhstiMrtua  i 


I  which  ttarriaga  bad  hacafotmd  hadonmuiii^ 
dictmeot  for  polygamy,  for  which  the  maa  waa 
canvidsd  and  bmwt  in  tha  hand.  The  reason^ 
sasigoed,  here,  tor  this  judgaiant  was,  for  four 
the  spiritttal  cMrt  ahoold  act  taka  nolaca  of 
the  judgment  aronaunced  in  the  hemfioral  court. 
But  this  would  have  baea  extremely  irrsg^olur  \ 
particulaHy  if  by  tha  coorae  of  the  spiritiiil 
caort  such  a  judgment  would  hare  baeu  eoa« 
elusive.  Prohibition  never  goes  upofl  an  aiK 
prehension,  that  the 'spiritual  court  will  da 
wrong  $  but  where  tlieir  rules  of  trial  are  cou- 
trary  to  tha  aouMBoa  law,  aa  in  praacriptieo,  cr 
requiring  two  witnessea  to  a  relaaae  |  t»r  trh^ 
they  exceed  their  jurisdictioa,  by  holding  plan 
of  temporal  matters,  as  debts,  freehold,  or  um* 
poral  offisaces.  Tlia  reason  for  granting  thk 
prohibittoa  was,  becimse  the  Court  Chtistiail 
could  not  take  any  coatwaaoe  of  a  matter  id^ 
jadged  in  the  teiaporal  coort  9  which  thereupon 
became  temporal.  80  in  Ihs^  case  of  Webb  and 
Gookf  Cro.  Jamesi  596,  Q$5y  prohibitioB  went 
to  theCourt  Christian  at  Ndrwich  foreateftaia*> 
log  a  libel  for  defamation,  in  sayirfaf,  that  oaa 
bad  a  bastard,  who  was  adjndjdred  the  pntaliea 
fother :  **  for  that  judgment  beiog  under  the 
authority  of  the  statute  law,  shall  not  be  inn 
peached  in  the  spiritual  court,  or  elsewhere  | 
and  an  era  condnded  to  say  tha  Hontrary." 
Upon  the  autheritv  of  this  case^  tha  same  point 
waa  ruled  again  iii  Tlioraton  and  PMcering, 
S  Keb.  ftOO.  The  Bcdesiaetical  Court  baa  nw 
conusaace  of  crimes.  In  the  case  immedl- 
at^y  before  that  of  Boyle  and  1Io)fI^  problhl- 
tioa  weal  ia  slop  a  shifr  there  for  writing  a  Kbel  | 
becanee  an  indiatiinMit  will  liafor  it.  ia  flerlw ' 
aftd  WilUaiBs,  Hah.  968,  this  matter  is  foHjr 
treated*  Theardioary  has  no  power,  evea  ova^ 
clergym^/  ia  a  crime  or  aflfettcetoaebiog  thw 
crowa.  Purgaiiaa  jtcelf  waa  -by  permissli*, 
and  coaM  not  he  adininistefed,  if  the  temporal 
court  delivered  '  absque  ptirgatiooe  faeieadA  (* 
nor  belweeu  the  eonvictioft  and  seatehca;  a*r 
before  ft*  la  aH  Miese  cases  prohfoitloft  wauld 
lie.  And  hi  ev«ry  athar  case,  if  after  trial  of  A 
fokm  they  prote  or  dispiave  any  thin^  aMHusn 
a  verdict,  prohibhidn  Kes.  8e  m  tUfff^  aa# 
OoppihgSr,  Sir  WilKam  JaaiS,  SftO^  probtMtnft 
went  to  stop  a  libel  for  calling  oaa  a  sodDcuita* 
*'  Fur  a*  tney  oanaut  ftad  tha  priaaipal  oflhaaa* 
it  not  hemg  safed  to  them  by  the  slatota,  thar 
shnll  net  hoW  plat  of  the  defonathia.  Aad^ 
whete  any  tbiag  dstormiuahle  by  the  Scola^' 
siiistifail  Coaftis  niade  folony,  ar  treasoa,  and. 
tha  pewer  ^  th«  Bcelesiastioal  Conrt  is  a«t 
saved  to  if,  there  they  thall  net  meddle  wUh 
theoiihnce,  ae  thw.defotfnaiion,  which  nrhM 
oat  ef  it"  The  Wee  reason  lherefof«i  whJT ' 
they  were  prollibHed  in  the  drincipal  ^ase^  wai« 
because  the  plea  depeaiing  hefom  thnai  tms  MM 
of  their  coaaianet. 

AiM)ther  eaa^  wud  «IMd|  wh«re  pmbibMMi 
went  to  thaCbuilMorialCkNiH  ef  Bxetor,  ^im 
aAfulttal  npoa  au' hMkotssent  for  pri^nmys 
hut  I  jiave  not  beearaMa  t»  ilad  it. 

Bvora  perfetaa  'tiffoi  €ueoa  wmw  never  Mr* 
toMd  AoM  MIf  diM»  tiMHi  ftM  tlMM^    A 
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fsoort  of  Oyer  and  Terminer  is  to  detemine 
witboui.  bearing,  for  tbis  special  reason,  tbat  it 
wilt  be  final:  A  coart  of  direct,  complete,  and 
exclusive  jurisdiction,  is  to  be  boond  and  go- 
irerned  by  one  of  no  jurisdiction,  either  direct 
or  indirect,  on  the  matter.  A  court  which  de- 
cides once  for  ever,'  is  to^be  bound  by  one  which 
never  decides.  The  sentence  remains  open 
for  further  ^xSmination;  let  it  therefore  be 
adopted  without  exaoEunalion,  in  order  that  it 
may  never  be  examined.  * 

But,  to  confess  the  troth,  all  which  I  have 
liitberto  said  seems  to  have  been  unnecessary. 
This  might  have  been  pertinent  argument,  if 
there  h^  really  been  a  sentence  to  combat: 
but  there  is  none.  It  has  been  virtually,  if  not 
expressly  admitted,  that,  for  the  purpose  of 
deciding  upon  tbo  present  motion,  your  lord- 
ships must  takeitibr  granted,  that  the  sentence 
is  collusive  and  fraudulent  in  every  view,  and 
to  every  degree^  which  imasination  can  r^pra- 
aent :  for  yoinr  lordsbipiwin  not  pat  us,  in  this 
stage  of  the  ibttsinesB,  to  take  separate  issues 
upon  every  suggestion  which  may  be  made  for 
t^o  prisoner.  In  truth,  her  counsel -have  argaed 
it  so ;  expressly  contending,  that  a  collusive 
sentence  shall  bind  the  judgment  of  the 
Hsfoset. 

But  what  kind  of  «aie  has  been  made  or  at- 
tempted ?  What  authority  bas  been  cited,  that 
m  collusive  sentence  shall  prejudice  others,  than 
the  parties  to  it?  In  every  book  I  ha^eseen, 
it  is  treated  as  a  mere  ooflity.  The  onlv  dif- 
ference between  no  sentence,  and  a  coluisive 
f»Be,  is,  that  in  the  first  ca^  you  plead  *  nul 
tiel  record*'  generally  ;  in  the  last  yo|i  plead, 
that  it  was  Mitained  by  oovm  ;  consequently  it 
is  waste  pa^.  If  the  Court  was  informed  of 
the  covin,  it  would  commit  the  jparties  for  the 
cootempt,  and  cancel  the  record.  Tbis  could 
only  be  done  upon  the  idea  of  the  whole  pro- 
ceeding being  a  nullity. 

In  too  44  £.  S,  45,  b.  in  assize  of  novel  dis- 
seisin, by  a  dowress,  the  tenant  admitted  her 
titl^  to  dower ;  but  disputed  her  assize,  because 
she  had  been  endowed  by  one,  who  abated  upon 
bis  possession  by  covin  with  her. '  She  argued, 
tbat  the  abator  gdned  a  fee-simple,  whereby 
he  might  lawftil^  endow  her;  that  recovery 
of  dower  against  an  abator  is  sufficient,  and 
that  endowment  *  in  pais,'  to  one  who  has  right, 
is  equal  to  racovery.  The  tenant  repliiQd,  that 
aa6h  endowment  was  bat  disseisiD  ;  therefore 
his entryVas congsable;  and tbatthe reeovory 
would  have  been  ui  the  same  pKgfat.  All '  the 
judges  held  dearly,  tbat  *^'if  one  has  action  to 
certain  lands,  and  by  his  assent  and  covin  the 
tenant  ir  ousted,  and  he,  who  has  the  action, 
brings  it  againslthe  disssioor»  Ife,  who  is  ousted, 
sbMl  bare  assize ;  and  the  possession  o(  him, 
wborecovered,^hall  be  adjudged  by  abatement, 
and  mst  by  recovery ;  because  he  was  a  dis- 
seisor. S£t  hoc  adj^icabatur  coram  Knivet»'  '* 
:  The  same  pau^t  is  laid  down  in  many  books ; 
and  in  3  Co.'  78rit  is  taken  as  a  general  role, 
**  tiMtt  the  common  litw  so  abhors  fraud  and 
oo?i0(4bftl  nULwstiy  |»  'WeU  judicial  as  otbenip 


and  which  of  themselves  are  just  and  lawful, 
still,  being  mixed  with  fraud  aod  deceit,  are  in 
judgment  of  law  tortious  and  illegal.''  Nay, 
it  takes  away  the  privilege  of  coverture  and 
infancy  ;  for  the  act  is  merely  void.  In  the 
case  in  Coke,  the  fine  (a  judicial  act)  was  held 
for  none,  by  reason  of  the  covin.  So  Farr  and 
Chadwick  were  both  hanged  for  burglary, 
though  they  entered  by  an  *  nabere  facias  pos- 
sessionem ;'  because  it  issued  upon  a  fraudu- 
lent judgment.  Tbis  was  thought  to  heighleu 
the  offence. 

The  principle  of  the  rule  spplies  equally  to 
tbejudgmeotsof  the  Ecclesiastical  Court ;  and 
so  the  rule  was  applied  in  Dyer  339,  where  a 
revocation  of  letters  of  sdministration  was  held 
void  for  covin.  Thus  too,  in  Garvau  and 
Roach,  1  Ves.  157.  Lord  Hardwick  says  of 
sentences  in  the  Ecclesiastical  Coort,  that  coU 
luMon  will  overturn  the  whole. 

It  would  be  idle  affectation  to  cite  all  thn 
cases  on  this  head,  which  indexes  would  fur- 
nish. The  books  are  full  of  them,  from  the 
annals  of  Edward  the  Sd  to  the  Reports  of  ^ sir 
James  Burrow.  Indeed  there  never  was  a  pe- 
riod of  time,  in  which  this  msxim  was  so  con- 
ttnoally  in  the  mouth  of  the  Court,  as  the  last. 
Bright  and  Eynon,  and  abundance  of  cases 
more  might  be  cited  to  prove  this.  The  Court 
seems  to  nave  thought  it  the  principal  and  most 
capital  part  of  its  duty,  the '  nubile  officium 
*judicts,'  to  suppress  and  extinguish  every 
species  of  firaud. 

My  lords,  the  language  of  the  civilians  and 
canonists  is  exactly  the  same.  Scacda,  in  hb 
book  de  Sententift,  Gloss.  14,  aoest.  13,  states  - 
this  position,  ^*  ex  vulgst^  regollb,  rem  inter 
alios  actam  aliis  non  nocere."  Upon  this  hn 
makes  many  limitations ;  upon  all  of  whieli 
he  adds,  amongst  others,  this  subl  imitation  ; 
^'  quando  sententia  esset  lata  per  oollusioaena  g 
fraus  enim,  et  dolus  nemini  patrooinari  debentt 
in  altertus  pmjudicium ;  et  ideo  sententia,  latn 
per  colliisiohem,  habetur  pro  non  sententia;  et 
aliis  non  nocet-;  quamvis,  sublatiL  collusione^ 
noceret."  Thtf  same  thing  is  laid  down  by 
Corarruvias,  in  bis  Practical  Questions,  cap. 
15,  n.  2.  He  quotes  this  text,  of  the  Digest. 
*^  Si  httreditatis  judex  contra  httredem  pronun- 
ciiiverit  non  agentem  causam,  je\  cculuaioiie 
affeotem,  nihil  hoc  nocebit  legatariis.*'  la 
Heraldns  de  re  judicata,  lib.  1,  cap.  S,  n.  1,  th« 
same  rule  is  given  upon  the  same  authority. 

Nay,  their  courts  will  receive  an  allegation 
against  n  judgment  at  common  law,  that  it 
was  by  covin ;  and  rigbtlv  too ;  for  it  is  a  naU 
lity ;  and  the  authority  of  the  Court,  in  which 
fraud  is  practised,  is  never  in  question.  la 
Lloyd  and*  Maddox,  Moor  917.  Onesoed  in. 
the  Court  Christian  for  a  legacy.  The  executor 
pleaded  recovery  in  debt,  which  exhausted  «§- 
sets.  The  legatee  repUed,  that  the  recovery 
was  by  covin.  Thisallegation  was  admitted  % 
and  the  King's -bench  renised  to  award  prohi<» 
bitwn.  Here  both  courts  agreed,  that  to  al  le^ai 
a  fraudulent  judgment  was  to  allege  nottUoflT  S 
aad.t)i9  inferior  jtirisdi^tion  w«i  expressly  pnr^ 
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ttiUrd  to  try  thb  loii  of  Dttllilj  ia  tbo  jodg- 
neot  of  the  superior.  ^ 

Tbcre  is  a  ^reat  abuntlanoe  of  cases  more, 
which  I  sball  bare  occaMoo  to  cite  to  your 
Mships,  if  the  actual  frauU  of  the  preseot  seo- 
teoce  should  e?er  be  disputed ;  csses»  io  which 
noeh  weaker  grounds  of  imputation,  than 
those  which  occur  here,  have  been  thought 
nfficieot  to  aToid  a  judgment. 

fiot,  hqy  lords,  what  arguments  hare  been 
tMd  oo  the  other  side  upon  this  pa^t  of  the 
ciaef 

Fiisty  it  has  been  insiDoaled,  that  oertain 
itstotcs,  made  agaiost  covin,  account  for  the 
maay  judgments  Io  be  found  io  our  books ;  and 
prove,  thdit,  without  such  statutes,  they  could 
set  hare  obtained.  But  many  of  the  cases 
were  before  the  statutes  referred. tOh  The 
principle,  avowed  by  ^the  judges,  is  independent 
of  them.  They  all  provide  either  additional 
taoctioos  against  fraud,  or  new  precautions 
a^ost  the  opportunity  of  practising  it.  And 
it  woold  be  a  very  mischievous  construction,  if 
a  statute  agaiost  a  particular  fcaud  were  to 
j»rotect  every  other. 

Seeoodly,  the  fraadoleot  senlenee  must  be 
sent  back  to  the  Court  where  the  fraud  was 
practised,  ia  order  to  be  corrected.    Why  so  ?' 
If  tiie  thing  alleged  agaiost  a  sentence  weip 
error,  mie-judgio^  either  the  law  or  thejact,  it 
most  be  reversed  in  the  same  jurisdiction,  ori- 
ginal, or  appellale.    But  the  Court,  in  which 
the  aentence  is  plefided,  must  determine  on  the 
reality  and  application  of  that  plea,  just  as  it 
would  on  any  other  matter  pleaoed*    Fraud  is 
a  fact.    The  conclusion  is,  that  it  puts  a  total 
end  to  the  cause.    The  Courjt,  in  which  such 
eaase  depends,  must  be  as  competent  and  per- 
foct  a  judge  of  that  fact,  as  the  Court  in  which 
the  fraud  was  perpetrated.    1  say  as  coodpetent 
aad   perfect;   b«:ause  the  Court,  wiiere  the 
fraod  has  been  practised,  which  has  ov^looked 
sach  eircumstanoes  as  ajlpear  on  the  very  face 
of  these  proceedings,  does  not  seem  to  me  the 
very  place  to  which  one  would  send  a  question 
of  collusion  to  be  tried.     All  the  authorities 
refencd  to  before,  and  the  numerous  instances 
of  replying  fraud  to  pleas  of  judgments  by 
aUier  eoorts,  on  which  it  was  practised,  oon- 
trailjet  this  nMion.    But  casep  are  cited  oo  .the 
ecfaer  side.    ILeno*s  case,  it  was  said,  proves, 
upon  the  state  of  it,  that  the  sentence  was 
IniiiUaleDt*    The  bill  in  the  court  of  Wards 
slitteJ,  that  the  sentence  was  false,  and  with  a 
daal  of  u^gravation*    But  whoever  referred  to 
aa  £iig££  bill  for  the  true  state  of 4U)y. case? 
Tte  ^pMttieo,  referred  to  .the  judges,  eieij^a  no- 
lUoff  of  the  oollattoo.    The-csse  of  Morris  and 
Webber^  in  Moor  3SI5,  was  also  cited  to  prove, 
UMt  oollosion  appareatin  aoc  eedesiastMsal.  sen* 
U^ce  did  mi  binder  it  fiom-concludiag  ia  a 
eovriof'comiBonrlaw,  <  AstaadiiforOed  *  prop- 
la*  mipoteatiam>*  noarned  atiotber  woaiaD,.and 
kad  «bildreiK'  The  Uwi.  cteeumittaAee,  it  was 
aaid,  disprov^.tke  cause  ipf  the  divance;  and 
tlMsicfbre  the  judgoaent  waa/api^rentljr.'  oollw- 

i 


prove  the  judgment  fiUsei   for  one  may  b« 
'  babilis  quoad  banc/    The  law  presumes  the 
childveo  of  a  marriage  le(ptimate :   but  that 
does  not  prove  the  fact  of  generation  to  any 
other  purpose.    Jf  the  ground  of  the  seotenca 
was  false,  it  would  not  follow  that  it  was  oolln« 
sive.    Collusion  was  not  even  sUeged  in  the 
case  ;  and  consequently  makes  no  part  of  tba 
judgment.    In  the  same  manner  they  reierred 
to  the  appelUnt's  printed  case,  in  this  Houacg 
in  Hatfield  and  Hatfield,  for  an  averment,  that 
the  sentence  was  fraudulent.    But  there,  as.it 
happens,  the  state  of  the  case  disproves  th^ 
collusion :    for  Porter,  the  deleodaot  in  the 
Ecclesiastical   Court,  was  in  the  appellani'a 
power.    Tliey  cited  alao  the  case  of  Prudbani 
and  Phillips,  from  a  meet  inacoofate  Jiote  in 
the  maigm  of  Strange,  9^1  \  who  certainly 
knew  nothing  of  the  case  he  referred  to.    Tha 
case  in  truth  was  this :   PrOdham  brought  as* 
lumpsit  against  Constantia  Phillips.    She  gava 
evidence   of    her    marriage .  with  '  Muilmao. 
Prudham  produced  a  sentence  of  the  £ccJesi« 
astical  Court  annulling  that  marf iage^  becaaaa . 
she  was  already  married  to  Delafield,  who  was 
then  alive.    She  said,  ^at  senlenee  was  fraa« 
doknt.     But  the  Court,  <admittiug  that/ the 
objection  would  have  been  good  io  the  moutli 
of  a  stranger,  would  not  sulfer  her  to  allege 
fraud  in  herself,  for  her  owa  avail.  The  learned 
doctors  also  cited  a  case  of  a  lady  Mayo  aad  a 
Mr.  Brown,  u  the  F^ero^ive  Cothrt.    There, 
a  sentence  in  a  matrimonial  cause  being  plead- 
ed,  the  adverse,  party  alleged,  that  it  bad  been 
obtained  by  collusion.    One  learned  gcatleman 
said  the  allegation  was  repelled ;   the  other, 
that  it  was  not  admitted.    I  am  informed  tha 
last  is  nearest  to  accante;  for  nothing  waa 
done  in  that  matter.     The  cause  b  still  de« 
pending.    The  first  ai^ganaent  promised  aU  that 
length  of  erudition,  which  your  lordships  were 
favoured  with  yesterday :  in  view  to  which  tha 
judge  asked,  whether  they  had  not  better  agi« 
tate  the  question  of  fraud  where  it  was  com- 
mitted ;  an  issue  more  natural  for  the  judge  to 
wish,  than  peeper  for  the  Court  to  award. ^ 
The  most  loose  and.  unconsidered  notiea,  es- 
caping in  a6y  manner  from  that  able  and  ex* 
cellent  judge,  shookl  be  received  witli  lespeet ; 
and  certainly  will.     But  it  is  unfair  to  him  to 
call  this  his  judgment    If  the  question  were, 
my  own,  witi»  the  choice  of  my  court,  I  should 
refer  it  to  his  decision. 

.  Thirdly,  among  other  reasons  against  bold* 
tog  plea  of  the  collusion  before  yoqr  lerdshipa, 
they  insisted,  that,  it  was  not  worth,  while  ; 
their  sentences  are  so  open  to  repeal  al  the  soil 
of  any  body,  that  whoever  finds  them  objeeled^ 
has'^notbing.  to  complain  of  but  his  ovm  reroisar 
oess.  .  Ttwir  preeeediags  are  so  frivoloasand 
inefiectual,  their  jadgmenta  so  iaoonolosive  and 
harmless,  that  nulUty,  hovncTer  established, 
makes  no  material  diderence  in  them. 

Such  were  their  particular  arguments.  Ia 
a  more  general  way  they  pressed  upon  your 
lordships,,  with  mn^h  earnestness,  the  coasi«> 
deratiptt  oi' the  unhappy oaaoi  lawiiich  they 
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Mid  we  wooM  4rire  tht  pritoner.  The  wBteMe 
iHit  il«pm 6^  bev  of  all  coigQiral  ckumt  upon  Mr. 
Hervi*y;  aii4«eackiiowledfetltobeeoocla-' 
Mve  spon  ber,  while  we  iiwitt  tbet  it  it  merely 
void  agftiiist  all  the  rest  of  the  world.  She  ie« 
therefoie  aooordiBfr  lo  ut,  a  wife,  only  lor  the 
purpose  of  being  p^uiiBbed  at  a  feloo.  Thia 
atraoge -apology  was  Dol  inaiDoated  in  roitiga. 
tioa  of  the  puDiabmeDt,  or  to  the  oompaasioo 
of  yopr  lerdahipe ;  but  directly  aod  ooofideiitty 
addiwed  to  ^roor  justioe.  Da  not  proceed  to 
trv  Ihe  cnme,  because  tlie  purpoee  of  com- 
iwtttag  it  ia  totally  fraetrated  ;  and  many 
other  meeiiveDieneea  bare  eoaoed.  In  other 
wordi,  the  erime  haa  been  detected.  These  dis- 
•ppeintnoentSy  tbcae  inconvenient  cooseqoencea 
of  guilt,  are  the  bars  which  Gkid,  and  the  order 
of  nature,  have  set  against  it :  Iwi  they  have 
not  been  lound  sufficient.  It  demaode  ttie  in* 
terposition  of  public  authority,  with  severer 
chedts,  to  fostrain  it.  Why  ia  she  tlius  ham- 
pered with  iho  sentence  she  fbbricatcd?  Be- 
came shfO  fabricated  it;  because  justice  will 
not  permit  ber  lo  aMege  her  own  fraud,  for 
lier  own  behoof,  nor  hear  ber  eo»pkua  el  a 
wrong  done  by  berselfC 

in  short,  m  v  lonls,  the  motion  ia  wholly  in  - 
admissible.  It  is  ineonolslent  with  all  order 
and  method  of  trial  Ibr  ua  to  debate  imaginary 
topics  of  defeaoe^  belbiw  bearing  the  emrge, 
and  for  the  ooart  to  resolve  abstvad  qneations- 
upeik  hy  potbetioal  grounds,  is  a  sentence  pre* 
noaaced  between  two  cevtaiB  peraoaaadmisd- 
bla  evidence  against  otbera?  Ia  this  species  ef 
■sndeace.se.'  Is  either  admissible  egeinet  the 
kiasfi  ia  any  pnblio  pvoeeoutioi^— ia  this  par- 
tsBi&r  saie  oa  pmseculion  f-^Ia  such  evidence 
pssbaMt  only»  or  QoaclusiM(-«agaiasttbe  parties 
ta  ittiiiagamsl  atrangers  ayaiati-  Ibe*  king — 
andm  wbatcaeeaf  What,  if  it  were,  obtained 
bycoibmoof  Wh«t^  if  by  her  colkieionr  Wfll 
jdserve  bet?  May sb^  efibr  i|  safely?  Hew 
Madi  will  it  prov^  agaiaat  her?  What  evi- 
deaoe  will  A»lo  prove  ibe  collasioa  ?— There  is 
no  end  6§  sneh  questioas^  At  tbe  saaAO  Uwie^  1 
waa  Bol  aotictloua  to  prevent  nay  pert  e^  the 
aiguaaaa*.  Were  it  jmasiUafor  youe  lasdsbips 
la  stop  ihia  peoseeatioa  bene,  I  bavauo^de^fpe 
lawoondlbe  asHidef  any  psesea  mawoneailly, 
ar  if  so  paiaM  a  duty  may  be  d%penseib  wilb. 
But  I  bava  tacher  wondered  te  bear  iiwbi  hepes ' 
m  these ; boa  ia(  eoceowged,  «>  eeen  eatertaia- 
ed,  on  the  part  of  the  pritaaerv  wilb'oeiifldeaee 
aaoogb.  ta  make  it  wastb  bsr  while  to  avow, 
in  thia  .atagaef  the  bosiaess,  thai  she  bad  fa- 
ther baea  every  ifasag  preeuasedi  against  ber, 
Ihaa  blear  any  thing  pnwed ;  amila  disclose  to 
^oar  loedahips^  not  an  anaiety  la  «|tar  bee  in- 
jiarad  ianaeeaaey  bul  a  draad  of  Ibe  eaqoiry  : 
a  wisk  t*  subooit,  ia  silence,  tw  the  cliatge. 
Waa  this,  ber  eobcituila  to  bring  the  questiou 
bera?  Of  what  avail  would  it  be  to  any  body, 
in  any  conditios»  to  appear  in  aoy  court,  and 
^fend  tbtta?  Bat,  in  such  a  court,  before  so 
veaeraUe  aa  aadienoe,  to  hear  aatbmg  pleaded 
agaiasic  a  cbaiya  o^  iotamy,  but  a  AweieaB 
moctiottJa  m^mug  qgon^tbe  arnimry ;— ua- 


leas  (opida  atraagar,  dwra  iiertiaent»  and  peiat« 
ed  could  have  been  uigea,  I  am  ezcetoiogly 
sorry,  npon  e^ery  aeeouat,  that  the  time  of 
your  lordahipe  baa  been  tbaa  taken  up,  and 
.that  we  did  act  go  directly  intp  the  enuniBa* 
tion  of  the  matter  befbra  yoa. 

Mr.  Solicitor  General  Wedderhurn  (afler- 
warda  successively  lord  chief  justice  of  tba 
Common  Pleas,  and  lord  chancellor) : 

My  lords  ;•— There  are  two  qaeationaal  pre- 
sent before  yoiir  lordships :  the  one  turns  tuna 
the  effect  of  a  sentence  obtained  frodi  tba  Be- 
clesiaetical  Court  in  a  cMe  of  jaotitation  si 
marriage,  which  the  coaoeel  for  the  priaoaer 
have  maintained  to  be  a  oondowve  bar  to  the 
inquiry  now  iastituted  in  a  ooari  of  criminal 
justice :  the  other  is,  wlMtber  that  argooseot 
ought  to  be  admitted  in  this  period  of  the  pro- 
ceeding. 

My  duty  reqaires  me,  in  the  fiiat  place^  te 
submit  to  your  Iprdsbips  some  elections  ta 
admitting  that  sentence  in  antieipatioa  of  the 
charge,  after  a  plea  of  Not  Guilty  to  the  in«- 
dictment. 

'  The  plea,  whicb  ia  tba  defeaoa  upaa  the  re- 
cord, mmiea  the  charge ;  hut  tba  argamsat 
coateads,  that  the  charge  ooffbi  naitber  to  be 
stated  or  proved^  Ta  proceed  firal  to  coaaider 
the  aieffits  of  a  defeoce  witboot  a  charge  esia* 
blished  either  by  proof  or  aitaMaaion  of  Ibe 
pasty,  is  at  least  a  very  great  naaalty  ia  a  cri- 
minal prooeeding,  and  a  very  wide  daviatioa 
freai  the  ancient  coarse  of  triafta ;  aad  it  is 
a  prssomptioa  of  some  weight,  that  a  moile 
of  trial,  which  has  prevailed  far  ages,  ia  not 
fbanded  in  folly  nor  lajnstica 

In  the  reaular  and  ordiuMry  aonrae,  a  pri- 
soner who  has  any  special  maMer  to  allege, 
whicb  ought  to  bar  the  enqairy  iaia  tba  crime, 
muat  state  it  ia  the  form  af  a  plaa  of  Ibe  ia- 
(Nctment  Upon  the  plea  of  tba  party  every 
coort  of  criminal  jariadictiaa  aaimt  fiiraa  a  ja- 
dicial  delenttiaatieD :  a  pardoo,  a  fiMraaer  ac- 
quittal for  the  saoM  charge,  aeo  defeneea  whieb 
preclada  aa  eb^ry  into  tlio*  crima  ;  but  the 
party  can  only  meiet  apea  auab  dalfcaces  by 
pteaduigtbem«  the  eaart  can  only  tafoe  oogaia- 
aaaa  of  them  wbea  pleaded. 

The  present  pvoceediag  veowM  oblige  tba 
ooarttotry  the  validity  of  tbo  oliargo,  by  tot 
benriag  ibe  deimoe ;  ia  the  eawaa  of  timt 
beoriag,  not  only  the  stale  ^  tba  abaifo  ie 
suppoied,  but  a  reply  to  tte  dnlsBaa  by  aair 
foots  ia  also.taban  by  snppAailiaii ;  aad,  nbaaM 
each  a  method  be  permiMed,  your  lead^bipB 
weidd  be  pbosd  in  ji  sitiMtia»  wmy  diibfcat 
from  tba  aBsvcisa  of  judicial  autharity ;  for 
oourti  of  jnetice  are  net  iaatitwied  to  decida  k 
diaputatioa  upoa  a  thseia  of  law  ;  tbair  pra^ 
▼iaceia  to  decide  upon  raal  liMit,  not  vpoa  ga** 
neral  or  bypotbetieal  pgafmattiooo ;  nor  omi 
tfaey  proaauaca  the  bur,  mi  ^j^  Ibota,  ftafll 
wheace  that  law«iiM,«iw  fiiat  catabliabed. 

The  oeansel  for  the  pviaaaar  anoMwed  te 
state  their  ai|faaMattbiiat  anppoao,  any  tbty, 
th«  totmamagwiabMPa  '"irnntiMiiiidJi^ 
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»  Mil  to  btveli^ini  iMliMed  to  impmli  tint 

iMiriafv ;  in  Ibat  sQift,  •  ienteno»  preaomieed 

ifMHl  ibe  nMtbffe ;  soppofe  tb«fc  sail  aad 

wrtfniM  to  Imi e  been  madnledt,  yet  e?€i 

tMh  a  wQtoaee  oaffht  to  be  eondotif •,  aotf  to 

lirall  tojiiiiy  iBto  the  eriflM  ef  s  steoiid  nm^ 

mi|fe.    Tb<  (Nriy-aDnrcr^  which  I  tttbrnit  to 

jmt  lonMiif»  taeh  m  arj^umeot  at  preient 

^Htoii^  M^  Ibat  ^ eo«fft  ^'  jvitioe  camiot  flu|i* 

Ma tbefaoi  ol'  tbe  marriage, dot  the aoit  te 

MBpaaoh  the  \tsfAtj  of  it ;  so  aupfioaitioo  cae 

ftrfemicdy  whether  tbe  pfeceediag  In  that  suk 

arai  fraeddtnt  or  was  fiur,  tbe  seetonee  real  or 

Milawable;  the  parties  wnst  agree  opon  the 

ftcts  before  the  .ceart  cao  be'  uked  t^  dedil^ 

Ihalaw ;  if  tbey^  do  eot  tfdnil  the  f«oto  upon 

rsoor^  >^  venMioa  for  both  parties  to  prote 

what  they  thiok  material ;  tbea,  and  not  tiH 

then,  it  ia  the>  dnty  of  the  eoarl  to*  pranomrae 


A.  D.  irr«         f4flB 

cmei',  to  slvanch  atfy  ilectriile'  whieh  they  did 
net  bf4ieTe  to  be  fonoded  io  law,  or  to  sap|irt«a 
an  objection  to  i  prdca^fling  which,  as  it  it 
noveli  cannot  pass  into  a  precedent  without 
gpreat  danger  and  mischief.  Httoold  that  ob^ 
jeotien  prote,  that  tbe  arnrument,  which  in  tbia 
atage  of  the  business  the  eoonflet  in  defence 
hare  been  permittod  te  urge,  is  inadmissible^ 
your  lordships  will  however  have  no  reuson  to 
regret  the  delsy  it  has  occasioned,  nor  to  deeiii 
that  time  mts*spe«t,  which  has  been  en»plsye4 
In  the  prsseni  enquiry,  since  the  oiiyect  <it'  ii, 
thongh  fruitless;  baa  been  diraeted  to  the  teli^ 
of  a  party  accitted.  Supposmg  then  the  de^ 
bate  upon  the  eflRict  of  the  sentence  Urged  in 
hsr  of  the  trial  tobe  proper  at  this  time,  I  shttH 
pmceed  to  the  eOBiiderationi  of  the  ari^bni«tit« 
— ^The  proposition  advanced  is  this ;  that  m  nft 
MicinMhiC  upon  the  sthtnie  of  James  1,  foi^ 
marrying  a  second  hnsha&d,  Nving  the  fiNt;  % 
sentence  of  an  ecdetiastical  court,  in  a  canah 
of  jaotitotbn  of ;  marriage^  fironouaeiog,  that  it 
does  not  as  vet  appear  to  that  eoorithat  them 
hath  been  a  nrst  mamafje,  ia  a  et^nckMhre  evi^ 
dance  that ne anch  mmtiage e^ern^s  hnd. 

Ih  order  to  make  out  iht»  ^ropoerHoo,  tbte 
counsel  odntend,  first,  that  it  is  an  am««toal 
rale,  thai  itt^  decrees  of  omnts,  fanvhig»  ooinl^ 
tentjorisdlcllen^  bind  nil  ^leraans;  and  ceodiKto 
in  all  casea^in'nny  osanner  toiiebingthn'matBMr 
daeidedt  saoQndjiy,  they  ovamtain,  thhf  thn 
sentence  of  the  Ecclesiastical  Couit  id'  uwsifc 
4san  is  n^cision)  they  mye<»tteia third idhce, 
that  the  rule  llrst  hod  dnwaf  tthiiilPQf  iio*ett 
cepiiaaB,-  hot  appties  wHh  ntore  f9nfi<to  trf^ 
mhisli  than  to'  crrii  caasa.  In  the  Ian  flhMh 
theyinsist,'tfaat  'snppostot  thit  aonlsiMV'tlrhn 
the  oflRmt  of  flaud^  coNoaion,  and  •ig^tdieHk 
beiweeh  the  p«tldfr*to  the  auppnsed'stirhirthh 
sphMuar  conrty  it  ii  notwitbstandlHg  cettHnilwh 
nponatt*  eihar -eenrti, amt  the  frand'citt otfl;f 
be  examined  in  that  mwt  wbosn*jMti<to  hab 
been  tbtis  ensnaf^i.^ 
lere  judgment  ia  given  «ped  the  I  Vky  lords,'  1  bnveelrtgd  *lhtriy  ttosagumiiH 
right,  sneh  ptooaedmg  cooU  havie/bhen    en  the  other  nhto,  which  rktoren  fSlm»  ihnt 


No  preeedsni  haa  been  quoted 'to  shew,  thift 
a  similar  pronecding  was  ever  admitted  io  a 
conrtoT  criminal  jorisdtctaoar.  One- ease  only 
firintly  aNuded  to,  by  the  learned  gefitto> 
arha  spoke  ftrSt  yesterday.  The  c^se  ot 
and  Bow,  cited  from  Carthew ;  •  where 
the  repcNler  says, that,  ^*  by.. way  of  aatiei^ 
tien  twthe  evvtenee  that  the  plAtotiff  was  alom 
to  give,  the  deftodtot  produced  a  seoteoee  o^ 
the  EeCleslMlioebClouit  in*  acnnae^ef  jnctitiK 
linn;  a  debate  araan  upon  the  eflfeettef>thht 
ienteoce,  and  the  coort  being  of  opinion  that 
tbe  nentenee  waamonekMlve,  the  cnnae'belWeen 
the  parties  ^ndcd." 

That  cause  wn»  an  action  of' ejectment  to 
try  the  Iftto  to  an  estole.  A  psdeeeding  by 
gectoeBl  ia  well  known  to  be  enthrely  ^enklx* 
ens.  In  a  suit  founded  upon  a  legal  ficiien 
Isrlry  n  qneslton  of  rl^ht,  where  the  judgment 
in  nut  cenchwife  obr  mher  party;  timre  may  be 
sa  aiiachief  in  pressing  forward  to  the  condn- 
aio»witheut  an  exact  attentiM  to  Imnsi  Thd 
(uei&iuiu  fiucs  ^iivi  piwe,  luai  nr  a  dvii 


aitowed^  bat  a  <^minal  prsccednig  requires 
nliU  more  preetsion  than -a  civil  suit,  and  a  do* 
einlian  frnro  the  Ibranswenld  very  sddom-be 
fc  Viable  to  tife  acenasd.  If  the  priaoner  is 
MM  ceafined  to  the  drfenoe  picnded,  neither 
wnald  the  praseetsf  be  coafined  to  the  matter 
cf  tlM  charge ;  the  judge'  and  the  jniy  weold 
tlly  encroach  open  each  other :  nor  cooM 
ben  mereilnngeroiM  source  of  error  and 
I,  than  to  permit  a  -mixed  considen^ 
of  tow  and  of  met,  ef  hypothesia  and  ef  ar*> 
vnnaent^  to  be  mtradnced  mto  criniHiii  triair. 
ne  enly«|ri«tf  to  the  |>resent  indictment'  is,- not 

elyt  the  argMCflt  your  tordships  have 
nl  aii|«pesee,  that  aneb  a  plen  ought  not  to 
hnee  been  pet  in ;  that  there  if  a  more  pmdent 
toni  cnetieiis  method  ef  defence  which  yev  are 
dnaiied  tohear  upnn seppesithNlt,  witboul  tbe 
Area  er^ebatande^f  il  plba« 
The  conasel  ftk  the  proitoeatioii  areboted  to 
thia  experiment*  -  il  wmiM  ill  become 
letinic  in  thn>  chasnatsnif  n*  pnbfieed^ 
TOUXX. 


.iO. 
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*  Mr.  Ohiity  fIVeathae  ev>  the  Uw  rdlative 
to'Afpreatieen,M.  chap>4y^.>  KM^setraithif 
of  the  op^ntien^ef  an  order  by  .lism'  jwlims  te 
dischai^e  nn  nnprantieei)  ivf<***  Nh  *mnet  ban 
oeenrtfsdNiwhieh  the  asitlNnentr  hue 'depended 
neon  the  vaHdity  of  aunirtoPontoeb6diaelMrgn. 
T^e  peweref  nqeaneramsisnv  ever  k  when 
trying  a  questmrof:  aanhimstistlweeftire  tt». 
decided.  B«t  i»  nmy  piApbdpsribe.eonolnded 
from  analogy  to»  the :  proceedings  i»f  ^ecdefKai^ 
lieai'N  Co.  99i  Oirtk  SS5,1  and  admlimlty 
comts{3  Bos.  and  P«^.  4f0^  I  fisat  lASf]  thnt 
beings  a  diraBi  judgment  upota'the  fact -by  a 
court  not  only  ef  competent  but'*exoliMMvejb* 
risdtelion,  it  is  oohclusipre  ef  thequflsthmhe- 
iwecn  eonlendiHgi  parishes  nhho^gh  tfoetf  am 
net  imasediately  pahleeto  tbeaentencrv  oniem 
it  baa  been  ebtmned  bV  fhtud  [i«m(»l;  1(693  ^ 
appears  altogether  void.  [Sir  T.  iUym.  405. 
S^l^nh.  Kkp.  MkU  Case  ofiihe<(4MtON;ett 
ib.  S70,  n.  a.  1  Robinson's  AdnlV  Usffi  1S6^J« 
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propomtioDt;  and,  fr«re  I  only  coigtfed  in  • 
disputatioii  frith  the  leahied  genUemcn  nfion  a 
.mere  theiia  in  lair,  1  shonid  be  inclined  by  a 
denial  to  inaiat  iipon  better  proofa  than  have 
Jwen  offered  in  supfiort  of  tbete  pfopoailiona.  I 
.feel  myaeU'  however  under  a  very  difterent  tni- 
^pr««aiOn*of  duty,  aa  one  of  the  ooanael  for  the 
jprdaeeution.  The  prieoner  may  take  every 
awlTantaire  that  the  lair  will  allow;  from  us 
your  lordahipa  have  a  right  to  expect  every 
(oonccaaion  thauaatiee  requires.  I  anall  there* 
ii^re  admit  (as  far  as  in  jny  oonacteaoe  I  think 
them  admisaiblie)  the  several  pf^»oaitiona  nrfped 
l^jK  the -omMsite  side,  state,  with  aa  n^uch  fide- 
iity  aa  1  can  the  troe  Hmitationa  of  the  doc- 
IriAea  advanced,  and  assert  no  point  bnt  what 
JL  h(4d  to  be  clear  law,  supported  by  undoubted 
•utiiority. 

•  i  ft  is  contended,  in  the  firat  place,  to  be  a  uni- 
a^^rsal  rule,  that  santencea  of  courts  of  eom|ie- 
4enl  jurisdifltion  are  binding  upon  all  other  ju- 
:4icalare8,  in  which  any  inquiry  ariaea  into  the 
4natler  determined :  that  propoaition  1  conceive 
ifi>  be>  much  too  largely  atated.  The  rules  and 
principles  that  .1  have  learnt  upon  that  aubjeeti 
X  will  f^y  briefly  aubmit  to  your  lordships, 
not-meaning  to  argoe,  but  only  to  state  them. 
.*  It  ia  a  ganeral  maxim  of  kw,  that  the  aen« 
HaiMSf  of  a  conspeleot  court  binds  the  parties, 
•and  all  parsons  deriving  any  right  under  them ; 
aia  to  third,  paraonsi  it  neither  prejodicea  nor  he- 
aafilsthfcm. 

.  .Anoiher  anaxim,  equally  true^  is,  that  a  aaa* 
Afnaa4f  a  court  having  competent  inrisdiction, 
a  it  aomea  coUalcrally  before  another  court  in 
4HMIhfr  ailit;  ahall  bo  presumed  juat  till  the 
«anMraiy  appcara.  One  court  baa  no  authority 
.10  diiect  the^udgOMnt  of  another;  but  it  ia  a 
^air  preaumpuon,  that  what  hath  bwn  decided, 
JuUh  been  justly  decided;  it  ia,  however,  but  a 
l^uinpthin,  and  in  aMWt  caaea  it  obtains  only 
Alii  the.  isa^tnry  ia  proved.     . 

I  admit  at  the  same  time,  that  there  an 
^Mes»  i».  which' that  preaomptioD  may  amount 
fo  a  oooclu^^oiu  Where  the  aentence  has  been 
jHonounced  in  rem,  by  a  judicature  having  a 
^leciiliar  aild  exdustva  juriadiotibii  over  the 
INil^iectrmaHer  of  the  cauae,  the  cfi^  of  each  a 
^deoaion  ia  aoi  to  be  controverted  in  any  other 
idvil  aujt4  Tliea»propoaitiooa  are  fimnded 
In  the  cQuaentof  all  uiwyefev,  who  bave4reated 
.of  ipeoeral  law,  and  are  proved  by  a  aeries  of 
ijudiaial  authorities:  to.  quote  them  wooM  lead 
into  an  jioneeesaacv  detail  lu'pon  a  part  of  the 
migiiment,  which  does  net  immediately  apply 
4o  the  declfioo  of  the  {Mint  in  questioh. 

The  caaea  cited  on  the  other  aide  agree  with 
4he  diatioction  J  bate  meationed.  A  sealence 
4»f  a  court  of  Admimltjr  upon  the  forfeiture  of  a 
•ahip;  ihejudgmeiitot'the  court  of  Exchequer 
-coiidemning  goods  as  forfeited;  are  each  of 
<them  conoHwiva  upon  thia  principle,  that  the 
lOantenoe  is  in^  rem,  the  court  has  pronounced 
••upon  the  property  itseli:    The  eves  quoted  of 
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aehtencea  of  an  ecdeslaatical  cnurt,  are  all  ia 
mattera  af  which  that  court  has  tbie  pecolitr 
'and  exduaive  cognizance.  The  Eoclfmisticsi 
COurthas  the  sole  jurisdictioo  of  esses  tata« 
mentanr,  and  of  cases  matrimonial,  to  a  cer- 
tain effect;  if  therefore  a  qnestion  arises,  who 
is  entitled  to  the  personal  estate  of  a  man  de« 
ceaaed  with  or  without  a  testament,  the  probite 
of  the  will,  or  a  grant  of  administration,  pfes 
the  title  to  the  property  in  queation ;  the  efleet 
of  it  cannot  be  contented-  in  other  conrts  oollt- 
teraUy  and  incidentally,  because  no  other  oouit 
has  power  to  controvert  the  act,  no  other  tu* 
thority  can  confer  the  title  to  the  thing  in  dis* 
put^.    Such  aentences  are  in  rem. 

The  caae  is  very  different,  where  the  deei8i<Hi 
is  npon  a  peraonal  contract,  or  any  matter 
arising  out  of  the  various  civil  reiatioos  of  per- 
aona,  in  which  the  original  cognisance  of  ths 
cause  might  have  come  before  the  cawt 
Where  that  decision  is  offered  aa  an  evideoet 
of  right,  there  the  judgment  of  the  forogi 
court  can  only  have  effect  ao  for  as  it  is  jost ;  do 
authority  belongs  to  it  but  from  its  tnteroaljos* 
tioe ;  for  the  court  in  which  it  is  prodaced  owes 
no  obedience  to  the  court  which  pronouoced  it, 
and  ia  equally  competent  to  give  th^  law  ta  tfas 

Eartiea.  The  effect  of  the  aeotence  is  bencfictilf 
owever,  for  the  party  who  has  obtaiaed  it ; 
becauae  the  justice  of  it  is  presumed,  the  troth 
of  the  footo  on  which  it  proceeded  is  admitted 
without  proof,  and  the  adverse  partjf  is  obliged 
to  demonstrate  the  foMiood  or  iniquity  of  it. 

In  support  of  this  distinction,  1  will  oaij 
mentimi  to  your  lordahipa  one  authority  of  s 
late  date,  which  I  select  from  a  multitudeef 
caaea,  not  merely  because  it  is  a  detennmatioa 
in  the  hat  lesort,  but  because  the  rule  of  law  is 
staled  in  the  judgment.  The  ceae  I  aUnde  to 
was  decided  by  your  |ordahips  on  the  4th  of 
March  1771,  upon  appeal  from  the  Court  oi 
Seasiott  in  Scotland,  by  Sinclair  against  Frsssr^ 

*  See  Dongl.  Rep.  4,  (Note  to  Snd  ed.  8vo.) 
and  a  brief  aeconnt  of  the  casea  of  Crawford  ^ 
Whittel,  and  Plaiatow  v.  Van  Uxem,  iil  tiis 
same  Note.  How  for  a  judgment  of  a  foreiga 
court  having  competent  juiwietion  ia  evideMS 
of  a  rigbt,  was  discussed  in  tbe  cases  notioBd 
by  Mr^  Peake  in  bia  Law  of  Evidence,  chap.  t» 
i  2,  and  hitely  (a.  d.  1810,)  m  Scotland,  ia  tbe 
caaeof  ILinloeh  and  Sons,  attoroies  of  Cberipa 
AmacheHa  Cbitly  against  Inverarity,  aeeSei« 
sioos  Papers,  and  Dictionary,  of  DeciMOSi< 
From  Mr.  Donglaa^  report  of  Walker  9.  Wbd- 
ter,  and  his^fotea  to  it  (it  is  the  first  case  ia  the 
volume)  atdlfferenCe  appears  between  tbe  opi- 
nions upon  thia  point  of  lord  Blanaffeld  sad  Mr. 
Just  Bullerf  and  of  lord  Kenyan.  In  an  sctien 
on  a  foreign  judgment  our  courta  will  eisiama 
into  the  judgment,  and  tor  that  purpose  reeeita 
evidence  of^  what  the  iaw*  of  the  foreiffn  itsts 
is,  and  .whetiier  it  wnrranto  the  judgmeht 
Per  Eyre,  Cb.  Jost.  C.  B.  «  H.  Blaekst.  409, 
oit.  PeHke'a  Iaw  of  -  Evidence,  part  J,  c.  Si 
§  12,  which :  see  for  more  on  the  aul^fct.  6ea 
akm,  1 1»  of  theaame  ehapieiu   Qa.  ^^^ 
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ThftfWiliMi  there  WM»  wbit  shonM  be  tbe  cT- 
toofajateneiiiotaiiMKl  hy  the  appeNant  n 

BOit  wu  directed,  was  sued  upon  it  id  Seot- 
kod.  It  bappened,  that  the  Court  of  Setsioo 
nftwd  to  give  any  effect  to  it,  and  held  the 
pirty  bound  10  prote  the  groaod,  the  Mature, 
the  eitent  of  bis  demand.  From  that  deter* 
■iaatioo  as  appeal  was^ken  to  vow  hNiUipty 
the  jadgraent  of  the  Court  of  SleaMoo  vraa  re- 
fwnd,  and  the  worda  of  the  order  of  revemi 
ipere,  '*  that  the  indgment  complaiDed  of  be 
wveiaed ;"  and  declare  **  that  the  judgment 
af  the  eonrt  of  Jamaica  ouffbt  to  he  received  aa 
eridence  primA  facte  of  the  debt,  and  that  it 
iea  on  the  defendant  to  impeach  the  justice  of 
it,  orio  shew  that  it  waa  hrregnUrly  and  ondnly 
obtained.'* 

.  My  tarda,  the  authority  that  1 4poto  to  your 
lordahipa  will  have  considerable  enset  in  a  snb- 
SBonent  part  of  the  ammeot:  at  preaent,  I 
only  am  it  aa  a  proof,  that  though  in  caaea 
where  the  antence  ia  m  rem^  where  the  Court 
kaa  a  peculiar  and  exdoaive  jnrisdidSoo  to  do* 
tonaine  the  title  to  the  thing  in  qoeatioo,  the 

fimign  lawyers  be  permitted  to  give  testimony 
tbaft  a  decision  made  in  their  comitry  by  judgea 
iMving  competent  jurisdiotieD  waa  not  agteea- 
Ue  to  the  law  of  aiich  conntry  P 
•  Under  what  ciieumstancee  and  to  what  ex- 
laol  n  jodgment  given  by  a  court  of  competent 

Crindiction  in  one  suit  shall  be  conclusive  as  a 
r  or  aa  evidence  in  another  auit,  waa  much 
Mmted  in  the  case  of  Maingay  v.  Ghiban,  Ire- 
land 170S,  in  which  Jhe  court  of  Bxchequer 
Chaoiber  (lord  Clonmell,'C.  J.  &.  B.  4ord 
Carleton,  C.  J.  C.  B.  and  hwd  Fitsgibhoii  lord 
chaaoellor)  decided  (in  oiipeeitien  to  a  judg- 
MCBt  of  the  court  of  Bssne^oer)  that  evklence 
of  a  condemnation  of  esciseanle  goode  pro- 
nonoced  by  aob^commiaBionerB  of  excise  and 
nffinaed  by  commisaionera  of  appeal, .  is  con- 
clneive  in  an  action  of  treapasa  broughf  against 
the  .aeising  officer  for  taking  sack  goods^ 
Bidgeway,  Lapp  ancf /8cfaoalea's  Irish  Term 
Re^rta,  vol.  1,  p.  1.  In  tbia  case  of  Maingay 
9.  Gahan,  great 'Ose  was  made  of  Mr.  Har*. 
frave'a  IVnatiae,  to  which  1  hnve  ao  frequently 
nftned,  and  of  the  caaea  and  other  authoritiea 
dted  by  him,  particularly  of  the^onlradictary 
daoiBioea  in  Roberts  «.  Fortune,  and  Henahnw 
l».  Phuaance.    Of  theae  the  former  ia  reported 

tMr.  Just.  Blackstooe,  vol.  S,  |».  1174 ;  and 
hitter  ia  thoa  given  by  Mr.  Hargvave  from 
Mr«  Ford's  MS.  Note. 

.  **  In  trover  for  54lb.  of  tea;  it  appeared  in 
cvideBce,  that  plaintiir  sent  the  tea  ibr  one 
Uoyd,  with  a  permit ;  but  the  porter  in  hia 
way  called  alUie  bouae  of  one  Rochdifle^  where 
hating  set  down  hie  burthen,  the  defendant, 
who  waa  an  exdsn  officer,  seised  It  as  forleited 
an  Wng  hronghl  to  Rschcliflh'a  house  for  R's 
we,  witbania  permit  to  that  place,  tocording 
to  the  10th  Geo.  1«  c.  10,  §  10.    Upon  Not 
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-prmmption  in  fiivour  of  the  judgment  is  ad* 
milted  to  he  cooclusire ;  yet  wherf  the  judg- 
ment is  applied  to  peraooal  rfgtits,  to  mattei^  of 
which  other  courti  have  equsi  eognrzanct*,  the 
party  against  whom  it  is  urged  is  at  liberty  X& 
impeach  it,  to  shew  that  it  is  act  jimt,  or  that  it 
has  been  irregularly  end  unduly  obiaihrd. 

'  This  being  the  dtetinrtioo  in  civil  casvs.  the 
question  arises,  how  far  these  rules  are  applica- 
ble to  erimmal  auits?  what  effect  ouglit  the- 
aenten^e  of  any  civil  court  to  have  w  a  l>ar  to' 
the  jnatiee  of  the  atate  in  the  trial  and  pnntth* 
nsent  of  Crimea  P 

The  couinel  for  the  prisoner  argue,  that  if 
the  civil  right  is  destroyed  by  the  senteocp  of  a 
competent  court,  to  examine  into  the  crime  in 
an  alwuffd  inquiry  ;  where  there  is  no  relatien, 
there  Is  do  duty,  and  thefe  can  he  no  brpaeh  of 
it.  Is  this  so  r  Is  it  then  competent  to  a  party 
by  any  act,  destructive  of  the.civH  retatton,  to 
abolish  the  duties  of  that  rebtion  f  Pemona 
may  deprive  themselves  of  the  benefit  of  any 
civil  rigbi,  nmy  diimense  with  the  advantagea 
of  any  relation  of  life,  may  be  intitted  to  claim 
neither  as  wife,  mother,  nor  child;  ,bnt  can^ 

tion  by  theoommisaioners  of  exriseapon  an  in- 
formation ag^ainst  RochcUlih  M  receiring  thia 
tea  without  a  permit,  which  it  waa  itti)iNtP<t  waa 
ooncluelve  evidence  o^  that  ftct,  being  a  jodg- 
ment before  a  *  proner  juriediction.  On  the 
other  side  it  waa  insisted,  that  plaintiif  was  no 
parly  to  the  suit  $  that  Racholiffe  had  nmhing 
to  do  with  the  tea ;  and  that  if  ahe  made  tL 
fcfgned  defence,  or,  aa  tlie  caae  waa,  made  de- 
fault, yet  plaintiff  ooght  not  to  be  affected  by 
that,  but  ahoold  sjiew  this  waa  aneh  a  case  aa 
no  forfeitwe  arose.— But  per  Lee,  chief  justice^ 
the  judgment  of  foH'eitore  is  a  judgment  on  thn 
thing  itself.  How  the  tea  came  to  Rociieliffie^ 
houae  was  a  matter  proper  for  the  consideratioii 
of  the  commissioners;  and  if  Mrs.  Roberta,  the 
plaintiff,  was  willing  to  hKve  defeode<>  the  suit^ 
ahe  mi|^ht have  come  in  pp^imt§ifet»e  fiie,  whieb 
not  doing,  her  property  is  boand ;  and  that 
there  is  no  more  in  this  tha»the  common  case* 
vix.  that  courts  of  law  pay  such  dHereoce  t# 
the  judgmmta  of  each  ether  in  matters  within 
their  joriadiction,  that  the  first  determinatioii 
by  a  proper  anttibrity  ought  to  prevail.  So 
then  the  lea  being  forfeited,  the  property  oould 
not  be  in  the  plaintiff,  who  waa  therefore  nott« 
suited.— Roberts  against  Fortune  at  Vittinga 
afler  Eaaterterm  at  Ooilflhall,  1749."  And 
Mr.  Havgrave  refers  to  Bull.  N.  P.  ed.  of  1775» 
p.  944.  '    .         - 

Upon  a  libel  in  theConsistorial  Court  for  dia- 
tuihance  in  the  plaiatiff 'a  right  to  a  pew,  the 
Court  aditidged  the  right  to4ie  in  the  plaintiff, 
and  admonished  the  defendant  not  to  sit  in  tb4 
pew ;  the  Court  of  Arches  reversed  that  sen- 
tence, but  admonished  the  defendant  not  tnusa 
the  pew  again ;  tliese  aentenees  were  held  not 
to  be  GoncFttsive  evidence  of  the  plaioiiff^  rlgt|t 
in  an  action  for  a  dnturbance  between  the  same 
partiea.  Oreae  e.  Sailer,  Peach.  90  Qeo.  a; 
a  Term  Ran.  0S9.  •     •  .    ^ 
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Uiey.  ftliioire  (beniielfes  from  Uie  dutiet  ihtX 
beltfog  10  llie  oatural  reUtipn  f  Gad  they,  by 
Ibeir  own  act,  abvolve  tUerntel? €8  from  the  aa- 
ertd  duiiea  of  those  civil  reUtiona  wbicb,  in  a 
ttate  of  aociety ,  are  natural  rclatiooa  f 

My  lflirdB|.  tbe  propoftitioo  I  contend  for  ia 
■o  tar  fruiD  abauni,  tliat  ibf  conirairy  of  that 
propoaitiou  would  iuvolreiu  it  the  iuq8$  maui- 
felt  abtturdity : ,  tUe  civil  ioterest  ia  JroportaiU 
only  to  Lbe  pariiea  tbemaelvaa.  WbeUier  aq 
palate  (>elopf(a  to  one  perao*  or  aoQtbar*  wb^tber 
%.p^y  ia  entitled  to  raa|c  and  diatioctioo,  to 
vboin  related,  wboae  wife  abe  i^f  tbequealioo 
^  ol'  ureal  iiidifferi>iioe  to  aocie^ :  but  if  (he 
^tate,  tbe  relation,  ibe^riMnbf  ia  obtained  by 
friminal  n^ans ;  if  the  ailoatioo  wbicb  «  per- 
aotn  cbuvea  to  relioq^icb  ia  attended  witb  dotiea, 
ifae  advaidage*  biiji  not  tbe  dutica,  may  be 
waved  I  t^  iMtrace  and  order  of  aociety  must  be 
ip(iaintaioe4,  aod  up  violatipp  of  tbeni  cap  paaa 
vith  impunity. 

If  ibere  ia  ^n  unirenal  propnaitHHi  of  law,  I 
take  tbia  to  be  ao,  that  no  determination  be- 
tween party  and  party  nan  preclude  public  jua^ 
|ice  ffoip  enquicinir  into  tbo  criminal  tendeiMf 
of  tbpir  aciiona.  Daily  experience  proven  tbia 
in  tb^  m«at  trivial  iaatnooea.  An  action  ia 
hwMtrbt  a^  an  aaaault,  tbe  party  faUa  in  it,  tbere 
^  a  verdict  aieaioat  bim;  itdoeanot  pmreot  a 
proaecutiun  by  indiotaient,  upM  tbe  very  aaaM 
iacf,  airainai  the  ^wty  aame  party.  In  aueb  an 
indictment  waa  it  ever  pleaded,  tbal  an  action 
bad  been  bktNif(bt  aicainat  tbe  party  for  tbat 
^Hedged  ireapnsa  «nd  beatiiifrf  >^Bd  tbat  be  bad 
been  acquitted  upon  that  action  ?  Tbe  linurned 
and  reverend  juffurea  will  inform  your  loidsbipay 
that  there  ia  not  a  aitting  or  an  aaaiie  witbout 
9ome  inatance  of  ibia  anrt  A  queation  oiay 
nriae  in  an  action  upon  properly,  to  wbicb  of 
two  peraona  a  thimr,  a  boraa.  fat  exanqile,  be- 
louKa.  It  ia  decided  to  belong  to  A  and  not  to 
B. :  would  tbat  deciaion  bw  an  indictmeol 
^gainat  A  tor  ateaiing  tb^  bpnw  f  It  ta  no  nn* 
awer  to  public  juatice,  that  be  baa  acquired  tbat 
property,  lyben  tbe  object  of  tbe  criminal  eQ«> 
^ry  ia,  whether  bn  baa  comonitted  a  cnnm  ia 
noqtiiring  it. 

.  Tbe  propoaition  advanced  on  the  otber  aide, 
that  a  aentence  in  a  civil  aiiit  ia  eomdoaive  in  n 
criminal  praoeeiiiog,  waa^nol  ao  mnch  preaaad 
vpon  any  deduction  of  argument,  an  aaiertMl 
•n  tbe  anthorit}^  of  a  caae  cited  from  Strang;*^ 
Beporta;  in  which  it  waaaaid  to  hnvebeen  de- 
ter mined,  that  the  grant  of  the  probate  of  a 
will  by  tbe  Becleaiaatical  ConH  waa  a  bar  la 
an  inmctroent  for  felony  in  forginij^  that  will* 

In  tbe  firat  pbuw*  your  londabipa  will  give 
me  leaf  e  to  aax,  doet  it  enter  into  tbe  inaagi- 
IMtion  of  aoy  lawyer,  that  tbe  aame  rula  fvould 
take  place  with  regard  to  a  will  of  realeatateP 
Had  aneh  a  will  been  produced  in  indgmenti 
the  witneeaea  to  it  «»mined,  tbe  validity  of  it 
oanvaaaed,  a  judgmanl  in  fiivovrof  it,  even  a 
decree  of  the  court  of  Chaooery  catabliahing  it« 
1  do  preaunae  it  will  not  be  mniotained,  that  all 
tboae  procaedinga  would  prevent,!  proeeoutian 
for  tbe  forgeiy  of  that  wilL    Tbe  liiiii  thi^g 


might  hapnnn  m  the  caae  of  a  deed  ;  adcc^ 
may  have  been  et tabltabed  by  a  d«'crea  ;  the 
property  of  an  eatnte  aettled  hy  it,  ivretrirvaWy . 
perbapa;  would  there  be  no  punialmient  lor 
the  crime,  if  it  abould  be4iacopered  aftrrwarda, 
tba^  that  deed  waa  a  nannifeat  foitgery  ?  Tb» 
eatate  ^ligbtbe  held  indefeaaibly  by  the  party 
wboMnid  obiained  it;  but  I  do  not  coaaeiv* 
that  bit  baling  gat  poaaeaailm  of  tiiat  eatai^« 
having  obtained  an  advantage  of  wbicb  bnnian 
lawa  oouU  not  deprixre  bim»  wmild  he  an  anaver 
to  hnman  jjuati^e  «vby  be  abould  not  be  pn# 
nibbed  for  tbn  orime  by  wbioli  lie  had  gatnad 
that  advantage. 

It  ia  auppoimd,  however,  that  tbeee  baa  bac« 
a  deciaion,  that  a  |»robaite  of  a  will  of  peraoaal 
eatate  bara  an  indictment  for  foiling  that  will, 
la  tbe  grant  of  a  probate  then  an  act  of  ao  hififb 
a  namret  faqni^nlg  ao  much  judicial  acouraay, 
that  it  ia  not  10  M  qimatinned?    A  pvobnie  m 
cjpmflion  form  w  cot  even  •  Judicial  act,  it  ta 
QBeeely  ofliciHl ;  there  ie  no  litigation,  no  en- 
quiry ;  the  oonacienee  of  the  jimI^  ia  not  en- 
gaged in  it.    Wb^t  w  tbe  poriHiae  of  forging  n 
will  of  peiaonal  ealate  ?   To  obtain  a  probate ; 
for  without  it  there  might  be  a  criminal  inten- 
tion, bat  nn  prqjudice  could  fuine  to  any  pevaaa 
from  that  itttemaen  :  ahall  it  be  aaid  then,  that 
tiie  acoompliahmeBt  of  tiia  crime  ia  to  afM 
protection  for  itaelf  f  Tbe  aulbority  aelied  en  ic 
a  aotn  in  air  John  fitrange'a  R^orta,  uader  the 
name  of  the  King  and  YiBcepft ;  tlmt  a  peraog 
beii^  indicted  for  forgiBg  of  a  will,  upon  pro- 
ducing a  probate,  a  probate  iw  the  comaDoa 
fonC  waa  held  a  bar  to  the  proof  of  Uie  forgery « 
and  he  waa  by  the  judge  aoqiiittad.    Tbia  in 
tbe  whole  note.    It  ia  a  great  naiafortane  that 
notea^  eery  often  taken  upon  looae  infofmatiany 
are  given  to  tbe  world  under  reepcetable  namea. 
The  collectionacfaUwyer,n»ailc  only  for  his 
own  uaot  mud  abouod  with  ervora ;    in  pub- 
liahiog  aooh  collectiona  maay  of  ifaaMe  will 
eacape ;  and  tbia  ia  nnt  the  only  tnatanee  ef 
miatabe  in  tbat  oollcctioo.    I  ooncetve  it  to  be 
impoaaible  at  any  period,  at  any  linaa  of.  the 
day,  by  tbenegligencaof  any  jutiwe  who  mtghi 
happen  lb  bo  pveaent  at  tbe  Old  Bailey,  tbat  a 
priaones  coublhave  been  aeqeittcil  of  a  obaigc 
of  forgerv  'Upeo  ailcb  a  delcace.     I  nay  tbia 
with  coaodeniee;   beoaaan,  in  tba  iM|ttiry  tbat 
halh  been  made  mto  the  cnaea  determined^ 
OMmy  have  been  fiioiifl,  where  |iartiee  have 
been  tried  and  convicted  Inr  Ibi^iog  a  will  of 
peraopel  eatate,  and^  the  evideooe  to  prove  the 
publication  of  the  forged  will  ban  been  xim  pro- 
bate, produced  by  tbe  uffiiwr  of  tlie  Court,  and 
bia  teatimeny  that  the  prieaoer  vraa  tbe  ptraoa 
who  obtained  ibe  prabate. 

Mr.  Attovney*General  qoeted  ta  your  laaA« 
abipa  tbe  caae  of  tbe  King  aed  Muaipliy »  .  Tbe 
priaoaar  there  bad  the  douUe  ▼iUeioy  te  taae 
the  cbaige  upon  bia  proaecnler,  Tim  tvial 
attended  by  oannael  who  do  net  macmlly  ge 
tbeOblKBailey;  It  ia  atatad  eery  f«l^ 
abort-band  writer  in  the  State  i'ltala;^ 
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of  ih%  KiViT  •nd  Sleilwg  was  also  hmh- 
tt  m  very  nwailMt  Uwi  tbai  uo- 
frrtuMle  fwraoo  wm$  ai^utUy  hangred,  if 
Ike  ctse  io  Strange  w  law.  Sterling'a  caae 
waslbiii-:  \m  was  MMlieied  for  haviog  ibrged  a 
vill,  of  which  will  be  had  obtaioed  a  pfobate, 
md  aader  that  tille  had  traaaferred  tome  stock. 
The  peraao  whoae  will  he  said  it  was,  was  alive, 
ladfirodiiecd  as  the  wuliieas  against  bion,  and 
sfeoarie  to  impeach  the  probate  oi^'her  own 
win.  Absurd  as  it  may  seem  la  doubt  whether 
Ibst  evideoee  was  eampetaot,  if  the  oase  of  Uie 
King  aad  Tiaceai  was  law,  oadouhtedly  tbal 
wibisM  ought  not  to  have  been  permiticd  to 
pievoher  owa  exKtenee ;  she  was  dead  by  jr* 
vfraKaUe  legal  argameal ;  b«t  the  eveot  was 
dilhraDt,aed  Mr.  Sterlijig,  tiotwithstaodiagthe 
frsbaie,  suffered  for  his  erime* 

BeMdes  Iheae  cases,  there  wap  aaotber  io  no 
isry  leanete  peried,  ia  which  a  paity  was  tried 
lor  the  fergenr  of  a  wiU,  io  Septeaher  sessions 
17«6,  at  the  OkUBailey .    One  Riehardsoo  and 
eue  Carr  were  indicted  for  having  for|^d  a  re- 
ettptfer  Ihe  payment  of  money,  with  mlent  to 
demoda  particular  person,  who  was  a  seaman, 
solitled  la  wages :   the  commoA  cases  of  for- 
gery of  wills  have  been  in  the  caie  of  seamen. 
Upon  the  traal  it  appeared,  that  the  receipt  was 
gMB  tn  tlm  name  of  Jane  Steward,  who  was 
Ihe  Mppbscd  executnx  of  a  will  of  this  seaman, 
which  Imd  beenproved  by  the  delendant  Csrr, 
■puB  the  oath  of  the  other  defendant  Kicbard- 
sas.    The  learned  judge,  Mr.  Baron  Perrol, 
who  tried  them,  waa  of  opinion,  that  the  pri- 
asMffs  ought  to  be  acquitted  of  the  charge  of 
lhnp*ir  ft  fwoipt  for  the  menev  |  but,  being 
aaliafied  from  theevideoce  that  Richardson  had 
fteged  the  wUI,  notwithstanding  it  had  appeared 
in  Ifce  trial  betbre  him  thai  a  probate  had  been 
pooled  of  that  will,  he  remanded  Richardson 
tO|^ol  to  lake  his  trial  lor  the  forgery  of  the 
win.      Ricbardaon   was  accordingly  tried  io 
October  sessions  1766,  for  fonging  the  will  of 
MiB  Steward,  a  mariueri   the  officer  of  the 
Ptavwfrattve  Court  proved  upon  that  trial,  that 
Iho  will  was  brooght  to  hia  office  by  Richard- 
aoB,  smd  a  prDb«te  of  that  will  graoled ;  and 
that  proof  he  was  convicted,  and  exe* 
.    The  first  learned  judge  had  remanded 
•e  prt^ion  te  take  his  trisi  at  the  ensuing 
for  the  foi^'ry  i^a  will,  the  protiate  of 
vliicli  woe  then  ia  eoart ;  aod  upon  the  second 
imlietnseot,  which  wos  tried  bj  the  noble  lord 
wbo  -presiiles  ia  the  court  of  iGug's- bench,  the 
piMoiiir  waa  convicted    notwttbstandinic    the 
will  bad  heeo  proved.    Other  cases  have  been 
memtiontd  to  your  hirdahipa  to  the  same  effect 
wUb  iheae,  which  sufficiently  refute  that  sin* 
oaoe  of  the  &iiig  and  Viucent,  the  only 
ity  ls|  suppoft  the  ai|puuient,  that  the 
iieoce  of  an  EcclesMstical  Conrt  is  a  kor  t« 
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Bavinir  thps  reaoved  the  only  obaiaele  to 
the  ptopositioB  1  meaat  to  rtly  opon,  thai  m  a 
^~^ — inoi  mottet  a  aenlsnea  of  a  civil  court  oiijiht 
^  u i-^_j ; — 'apobho ^"- 


folrTt  whol  afeel  the  senleiiee  of  jaetitatioii 
ought  to,  hove  in  this  proceeding,  an  iodictaMrot 
for  bigamy  ? 

It  b  of  no  importanca  Io  the  present  eni|uirf 
to  investigate,  bjr  what  means  tlie  cogniasaco 
of  cauaes  matriaMuial  and  testamentary  be- 
toogs  not  to  the  sovereign  <^  the  etate,  but  io 
given  to  an  order  of  men  dodicated  to  the  ser-» 
vice  of  religion.  The  tael  is,  that  ia  the  jurist 
prudence  of  this  country,  causes  matriinooial 
and  tastamentagr  are  of  ecclesiastical  cogni* 
zance.  The  right  Io  try  tbem  is  not  derivedl 
firom  the  king  as  the  fountain  of  justice,  not 
exercised  by  the  king%  court;  but  whecev<« 
the  royal  authority  ibterpecfs,  it  is  not  as  so^ 
vereign  of  the  state,  bat  as  suf  imne  head  of  th« 
chwrcb.  The  law  did  not  even  interfere  to 
punish  the  viohttba  of  the  matrimaofal  right% 
and  adultery,  which  in  foest  countries  of  £u^ 
ropo  ia  treated  aa  a  crime,  but  wae  not  eonsi* 
dered  in  England  as  an  offence  punishable  b^ 
the  magistrate,  but  left  te  the  correction  of  ecv 
clesiastical  cenauea.-  At  length  however  tbo 
violalioo  of  ce^iugal  duty,  accompanied  witk 
the circnmatance  of  an  open  attack  upon.th* 
order  of  society,  by  a  second  marriage,  was^ 
by  special  statute,  made  a  crimes  nheo  J  sajr 
made  a  crime,  I  do  not  mean  it  was  sMMle  moro 
immoral ;  hut  it  was  made  a  subieot  of  criminal 
cognizance  by  the  magistrate.  The  leameA 
cfmnsel  who  spoke  seoonil  yesterday  contended^ 
that  this  statute  gave  no  jurisdiction  to  tbo 
temporal  courts  to  pronounce  upon  the  legaUtj 
of  the  marria^ ;  but  that  the  jurisdiction  of 
the  Ecclesisttical  Court,  m  to  the  trial  of  tbo 
marriage,  remained  still  absolute.  It  wss  na^ 
cessary  for  bis  cause  tb  attempt  this  argument | 
but  to  maintain  this  proposition  is  a  very  diffi« 
cult  tatk.  The  legislature,  fifty  yeara  after 
the  Reformation,  has  declared  that  the  crimo 
of  bigamy  shall  be  pboisbable  aa  a  folony  by 
the  magistrate.  To  convict  a  person  of  that 
crime,  must  not  the  magistrale  try  him? 
Haa  he  not  the  power  to  ao^it  or  condema 
bim  P  Has  he  only  an  authority  to  inflict  tbo 
punishment,  as  in  old  timea,  v'ben  the  cburdi 
d*'1|vered  over  the  offender  to  the  secular  arm  P 
and  is  the  sentence  of  the  spiritual  court  to 
guide  the  conscience  of  the  judge  and  jcry  ia 
the  criminal  court  P  The  sentence  of  the  Bo* 
clesiastical  Court  in  the  present  case  is  said  tg 
be  against  the  first  marriage,  .and  therefore  it  ig 
urged  the  prisoner  ought  lo  be  protected. by  it| 
hi|t,  if  the  ariroment  is  just,  it  must  hold  equalljf 
where  the  sentence  is  for  the  marriages,  il 
sounds  less  hsrsh  to  contend  that  a  party,  do» 
elared  net  ti>  be  married  ia  tlio  first  instsnce  by 
the  SfMffitosI  Court,  shall  not  be  questioned  fov 
the  second  marriage.  But  by  the  saoio  mlo 
we  most  conclude,  that  if  the  Spiritual  Ccuvt 
had  ddermmed  lor  the  marriage  ra  the  first  in« 
slaoce,  and  tbo  fact  of  a  second  marria|^  hadl 
bcoa  proved,  il  would  not  havw  been  competeol 
for  the  prwoner  io  an  indictment  for  bigamy^ 
so  circumstanced,  to  have  made  any  defonco  i 
hois  oaoduded  by  the  senlnieo,  tho  judge  an4 
JMy  oso  hcaml  lo  halkao  il^  andt  upoa.  Jtbd 
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ientenee, TvithootettmiottioD,  to  oonvict  and 
to  panish.  * 

The  efTect  of  the  statute  I  take  to  be  very 
different :  it  hM  created  a  new  offence,  and  for 
Ihe  trial  of  that  offence  the  cof^nizance  of  tiie 
lawfulness  of  marrias^  is  s<iven  to  the  temporal 
eonrts.  As  to  all  crimiDal  consequences,  that 
court  has  cofifnizince  to  deternnine,  as  well  as 
the  Ecclesiastical  Court,  what  is  and  what  is 
not  a  teiral  marriage  betweeu  the  puriies. 
That  it  has  so,  the  case  of  Boyle  and  Boyle, 
quoted  to  your  lordshipa  for  another  purpose, 
is  a  clear  proof:  that  was  a  prohibition  issued 
to  the  Ecclesiastical  Court  to  enter  into  an 
exanrHnation  into  that  cause  of  marriaffe,  which 
^e  Court,  in  tryintf  the  indictment,  had  deter- 
mined. The  other  case  meniioned  by  the 
learne<l  doctor  is  to  the  same  effect.  Th£*  two 
eases  differ  only  ia  this,  that  in  one  the  party 
was  convicted,  in  the  other  acqoitted ;  but  the 
Court  was  of  opinion  in  luith,  that  the  Ecclesi- 
astical Court  could  not  interfere. 
*  It  is  ndnecessary  however  to  have  re- 
isourse  to  authorities,  for  the  statute  itself  has 
decided  this  question.  The  legislature  seems 
to  have  had  it  in  fiew,  that  a  jurisdiction  beinir 
Bewly  given  to  the  temporal  ooortsin  the  trial 
of  marriage,  questions  might  arise,  as  between 
concurrent  jdrisdictioos,  what  should  be 'the 
^flect  of  sentences  pronounced  by  the  Ecclesi- 
astical Court.  It  was  a  wise  foresight  in  those 
who  compiled  the  statute,  to  define  in  what 
cases  the  sentences  of  the  ecdesiastieal  courts 
ought  to  preclude  any  enquiry  for  tbo  crime; 
■nd  it  is  defined  In  the  words  of  the  exception, 
**  that  this  act  siiall  not  extend  to  any  persons 
divorced  by  the  sentence  of  t|>e  Ecclesiastical 
Court,  nor  to  any  peroons  where  the  fiirmer 
marriage  has  been  by  the  Ecclesiastical  Court 
declared  void  and  i^ull.^'  There  are  two  casea 
then  put  by  the  statute,  in  which  the  sentence 
of  the  Ecclesiastical  Court  protects  the  party 
against  a  criminal  enquiry ;  aenCence  of  di- 
vorce, and  sentence  of  numtv  of  marriage  :  if 
therefore  the  Eccleaiastical  Cfourt,  having  com- 
]»eteut  jurisdiction,  has  either  divorced  the  par- 
iiep,  or  if  it  has  pronounced  sentence  of  nnllity 
of  marriage,  the  sentence  in  these  two  instances 
is  conclusive :  but  the  statote  has  do  exception 
in  favour  of  a  seoteoce  in  a  cause  of  jactitation. 
Tliore  is  no  pretence  to  argue,  that  a  sentence 
in  a  cause  of  jactitation  ia  either  a  seotence  of 
divorce,  or  that  sentence  which  makes  the 
marriage  void  and  of  no  effect :  uo  lawyer,  do 
civiUan  can  make  that  mistake.  What  then 
does  the  exception'  prove  f  Two  sentences  of  the 
Ecdesiastieal  Conrt  are  recited  in  it,  the  third 
ia  omittai ;  and  it  ia  a  general  rule  of  law,  that 
wherever  a  atatute  excepts  particular  cases,  the 
exception  of  those  cases  extends  the  statute  to 
all  cases  not  excepted.  That  propoaitioD  is  too 
clear  to  require  authorities  to  be  cited  in  anp« 
portof  it.p  Tb^  law  therefore,' which  nys  the 
trial  of  polygamy  shall  proceed  in  all  cases; 
except  wiMsre  a  sentence  of  divorce,  and  except 
Mere  a  sentence  of  nu'lity  of  marriage,  baa 
intcrveiM,  does  virtiiatty.  aay » that  a  atiitepoe 
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ia  a  tfause  of  jactitation  of  marriage,  which 'ie 
neither  of  divorce  nor  of  nulKty,  shsll  not  Imt 
the  trial.  I  oonotfive  therefore  the  statute  to 
have'  decided  this  question. 

The  argument  on  the  other  aide  is  pvt  in  a 
more  plausible  form,  by  stating  the  defence  to 
be  founded  -upon  a  fact,  of  which  the  seotence 
of  the  Ecclesiastical  Court  is  the  best  evi* 
dence :  there  can  be  do  double  marriage,  it  io 
said,  because  the  sentence  disproves  the  first 
marriage.  This  mode  of  stating  the  argument 
makes  it  necessary  to  examine' the  nature  of 
a  suit  for  jactitation  of  marriage,  in  onler  to 
see  what  credit  is  due  to  the  sentence  when  of* 
fered  as  evidence  to  disprove  the  first  marriage. 

A  suit  for  ^jactitation  of  marriage  is,  frm 
beginning   to   end,  totally  sio^lar.      Some 
writers  on  the  canon  law  derive  its  origin  from 
the  doctrine  of  pre-contracts,  wbicb,  by  the 
ecclesiastical  law,  constituted  a  marriage ;  aw^ 
till  that  very  mischievous  prejudice  wae  de* 
stroyed  by  the  late  Marriage  Act,  it  ia  not  stir* 
prising  that  any  attempt  to  lessen  t|ie  evil  should 
meet  with  eocouragement.     The  form  of  the 
suit  is  this:  -the  supposed  huabaod  or  wife 
complains  to  the  ecclesiastical  judge,  that  he 
or  she  is  a  person  free  from  all  matrimoniai 
contracts  or  engagements  with  the  advcfse 
party,   and  so   esteemed  by  all  ncigbboors, 
friemb,  and  acquaintance;    that  ttie  advcrae 

Karty,  notwithstanding  the  knowledge  of  thist 
as  falsely  and  malioionaly  boeated  of  a  mar- 
riage with  the  party  oomplaiDiiigf ;  it  eeoclodse^ 
then,  by  soch  mise  asaertioDa  aa  iigury  is  com* 
mitted,  and  prays  that  right  nae  v  be  done  by 
declaring  the  party  free  froai  all  matrimonial 
eiigagements  with  the  otiier,  and  by  ei^niog 
that  party  perpetual  ailence.  The  party  de- 
findantmay  either  say,  1  have  not  noasted,  I 
deny  that  lact ;  or,  if  be  admita  that  be  baa 
bo^ed,'  he  is  then  to  go  oo  and  allege  oir- 
cumstantiatly  a  marriage,  which    the  other  - 

fartv  denies,  under  the  ciroametancee  allegfd* 
f  the  marriage  is  not  prevail,  then  the  coart 
pronounces,  that  so  far  aa  yet  appeara,  the  party 
complaining  is  firee  from  OMtrimoiiial  eontraol 
with  the  oUier  party,  aad  eojoina  perpetual  si* 
lence. 

After  this  aeDteooe,>8o  gravely  proBOvneed^ 
your  lordships  are  told  by  all  the  learned  dee- 
tors,  snd  $11  Ihe  books  or  practiae  agree,  that 
tl|is  injunction  of  pei)>etttal  aileo^b  ooatioiiae 
no  longer  than  till  the  party  choeee  la  talk 
again ;  and  the  person,  to  whena  ha  may  with 
the  most  perfect  safety  repeat  hie  asacrnnns,  ia 
the  judge  who  enjoined  hina  ailemie  ;  lor,  it  aa 
agreed  on  all  hands,  that  the  party  naay  atapy 
time  inform  the  court,  that  though  it  did  not 
appear  formerly  that  he  waa  married,  he  cut 
make  it  appear  now ;  aiid  aiieh  proof  ia  ad- 
misaible.  • 

The  forma  of  all  coorta  had  probably  a  good* 
origibal,  aad  this  suit  may  have  bcea  iatfo* 
duced  to  iirevent  a  greater  noiechief ;  but  it-iir 
impossiUe*  to  avoid  ooHoeioa  ia-aiich  a  pra*^ 
ceediaf,  which  baa  no  avowed  ol^ect,  bat  Jia 
oaiTcct  the  iadiaontiaa  of  a  mppnifMi  ^m^ 
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coQiK :  and  'Whicb,  as  tfie  lewmed  doctori  on 
the  other  mde  truly  state,  fats  no  termiDation  ^ 
sod  between  the  parties  theonielves  iie?er  ob- 
tsini  the  best  eflwet  of  a  jadgmentf  to  out  an 
ni  to  titration.    In  modem  times,  siitm  soits 
bsf  eseldom  been  commeneed  but  to  Ibroiir  some 
isdvect  parpooe ;   and  were  the  seotenoes  al- 
lowed to  bave  the  effeet  tbat  is  now  contended 
lor,  were  tbey  to  be  a  bar  to  all  eriminal  en* 
fair?,  it  mi^t  be  expected  tbat  snits,  wbicb, 
ss  the  learnM  docKftv  state,  may  be  carried  on 
withont  end»  wonld  rerr  ftcquentlT  spring  ap. 
Notbbg  can  be  lurtner  from  the  temper  of 
my  mind  upon  tbe  present  ociiasioD,  than  to 
.use  a  Indicrsos  argument :   but  when  tbe  on- 
,  es*tralable  effect  of  soeb  senteness  ss  these, 
so  contrived  and  fraOMd  for  fraud,  was  urved 
yesterday ;    and  while  to  lessen  tbe  objection 
to  them,  it  was  gravely  srgued,  tbat  no  great 
mischief  could  bsppen  from  the  decision,  be- 
caose  von  may  reverse  this  sentence  to-mor- 
row, that  the  next  ds^,  and  a  third  aflser  that, 
and  that  tbe  suit  was  in  its  nature  eternal ;  an 
ingeaions  person  amoo|[  the  bystandeiv  wss 
cdciilatiag,  how  many  wives  a  man  that  had  a 
faste  for  polygamy,  might  marry  with  impn* 
nitjr^;  and  1  think  he  made  it  out,  according  to 
tbe  probable  duration  of  such  a  suit,  tbat  a 
BMUi  between  twenty-one  and  tl|irty-five  mi|^ht, 
with  good  industry,  msrry  seventy-five  wives 
ky  sentences  of  the  Ecctesisstical  Court,  each 
sentence  stsnding  good  til^  reversed,  and  all 
leversibffe  by  that  judicature. 

My  lords,  the  argument  is  serious,  tboogb 
it  presents  a  lodicroos  idea,  for  one  consequence 
«o«iid  probiibly  attend  a  decision  in  support  of 
the  authority  of  such  a  oenteiice.  Tbe  Mar- 
ri«Ke  Act  pin  an  end  to  that  terrible  disgrace  of 
a  civilised  country,  Fleet  marrisges:*  while 
ihey  subsisted,  it  wss  a  common  proictice  for  in- 
digent women  of  i>a8y  virtoe  to  get  a  Fleet 
bukband  to  |irotect  thein>from  their  debts.  If 
a  sentence  of  tbe  ficclesiastinal  Court  is  to 
liave  ffiect  agsinst  all  but  the  parties,  a  csuse 
of  jactitation  will  supply  the  place  of  a  Fleet 
marrisge,  and  furnish  an  husband  by  sentence, 
whom^  the  lady  may  remove  whenever.  Be 
pn>V€s  iaconveni«>nt.  This  is  but  one  i  nstanpe, 
and  in  tbe  lowest  clam  of  itie  ef  ils,  ttiot  would 
^Mow  from  allowing  such  sante»cesto  be  inters 
piMd  sgainsc  public  justice,  or  the  rights  of 
third  persons.  What  guard  can  there  be  agsinst 
mioertafn  issue*  uncertain  rank,  and  all  the 
liinnaerous  mischiefs  that  arise  from  doubt  and 
eoliusioo;  hitroduced  in  the  relatiotts  thai  form 
Iblp  bomlfc  of  society  f 

Were  all  ciiosiderstions  of  the  consequences 
sHendiotr  ancb  a  decision  to  be  laid  aside,  the 
^ery  torm  iif  the  sentence  argueo  agaiust  its 
Wiog  conclusive.  W  hat  say rtho  Bcclesiastical 
Court  io  that  sentence  ?  '<  As  far  as  yet  ap- 
pears, DO. marriage  is  proved.'*  Tlie  verdict 
%poo  an  indictment  will  say,  **  h  does  now  ap- 
^eai^  tbat  a  marriage  is  proved."     The  two  pro- 

^   *  iSee  something  concerning  them  in  vol. 
44,  p.  IS6t* .        .       ' 


positiottrdo  not  dash  with  each  oiher ;  therv 
IS  no  contradiction  in  them :  to  the  party  it  is 
said,  You  have  not  proved  the  marriage;  a 
pubKo  accuser  does  prove  the  marriaga ;  the 
justice  of  the  country  has  brought  out  the  evi- 
dence of  that  fact,  which  the  party  either  did 
not  incline,  or  iVas  not  able  to  produce,  lliero 
is  no  repugnance  in  the  different  propositions/ 
no  inoongroitT  in  supposing  tbat  the  sentence 
amy  stand  asbetween  the  parties,  and  yet  shall 
have  no  comdusioii  either  as  to  the  public,  or 
ss  to  third  persons. 

>  The  arglinnnt  in  favour  otthe  sentence  waa 
supported  by  this  dilenuna.  What-  beoomes  of 
this  sentence,  if  the  indicCmentfor  bigamy  goes 
on?  Is  it  anil,  or  has  il  any  effect?  is  thai 
psrty  a  wifo,  or  no  wife  P  I  answer,  to  aU  civil 
efleots  no  wifo ;  the  party  has  bereaved  herself 
of  any  right  to  benefit  by  the  relation ;  .to  all 
criminal^  eflects  a  wife,  because  that  rdatbn,: 
tha  duties  consequent  upon  it,  and  tbe  respon* 
sibiUty  for  the  breach  of  those  duties,  cannot  ba. 
destroyed  by  the'  set  bf  the  party.  I  could 
quota  to  your  lordships  other  cases,  where  tha 
party  takes  no  benefit  from  bis  act,  where  b« 
holds  the  situatkm  onlv  to  make  himself  amen«f 
able  to  the  justice  of  nis  coimtry.  I  refer  to  a* 
known  case :  a  man  had  committed  an  act  of 
bankruptcy  by  collusion  with  a  creditor,  $n6  m 
ooannission  of  bankruptcy  wss  taken  out 
against  him,  the  ol^^  of  which  was,  to  pro- 
cure a  dischai^  from  his  debts.  He  chose  to. 
coacesi  a  part  of  his  elects,  for  which  ha  waa 
indicted  upon  the  statute  makidg  it  'a  ospital 
felony  for  a  bankrupt  to  be  guilty  of  any  wilful 
conoealmeot ;  it  came  out  clear  as  the  light,* 
that  he  wss  no  bankrupt,  that  is,  no  bankrupt 
to  aay  civil  effect ;  he  could  not  avail  himself  ' 
of  that  oommissioii  of  bankruptcy  against  any* 
creditor  that  had  a  mind  to  dispute  it,  exoept  tha. 
creditor  who  bad  colluded  with  him ;  but 
though  he  was  in  fact  no  bankrupt,  he  was 
tried  and  convicted  as  such.     *  t 

My  lords,  after  the  indulgence  with  which- 
your  k>rdshipa  have  been  so  gooi)  ss  to  bear  mw 
so  long  upon  this  sufcject,'  1  am  aorry  to  ba 
obliged  still  to  trespass  a  Kttle.  longer  upon  your 
pstience,  when  1  consider  tbefcmrth  proposition,- 
which  cettaioly  is  not  the  least  material ;  ^hat> 
is,  that  a  sentencie,  infected  with  fraud,  to  which 
collusion  may  be  objected, 'is  no  bsr  in  any- 
cause.  My  lords,  upon  tbat  lAead  the  principle 
is  so  phun,  that  the  illusttation  of  it  will  not' 
run  into  much  length,  andahe  authorities  aro  , 
80  decisive,  that  1  shall  only  state,  and  not 
argue  ufion  them. 

A  Sentence  obtained  by  fraud  and  collusion  iii 
no  sentence.  Whstis  a  sentenceP  ft  is  not  an 
instrament.with  a  bit  of  wax  and  the  seal  of  a 
court  pot  to  it ;  it  is  not  su-iastruroent  with  tha^ 
signature  of  a  person  calling  himself  a  register  ; 
it  is  not  such  a  quantity  of  ink  bestowed  upon 
such  a  quantity  of  stamped  paper:  a  sentence 
is  a  judicial  determidation  of  a  cause  agitated- 
between  real  parties,  upon  which  a  real  inte« ' 
rest  has  beenaettled :  in  order  to  make  a  sen*- 
tence^  tbeM  most  ba  a  ital  intarsst,  |t  rsal  arg««-' 
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iMDif  •  wsl  pvoapcuties,  » -rnri  (MVnce,  •  real 
d»aieioD«  Of  all  ih^sf^  rrquiait^,  not  one  take* 
place  \m  ibe  cast  of  a  fraudulent  aod  noHiiaive 
miit:  there  is  oo  JHdge ;  but  a  peisMm,  inviear^d 
Willi  ll»  eaaigna  of  a  judicial  oflice,  is  imitiif^- 
ployed  ID  1if(enin|r  to  a  fiotkiouaciiiiae  proposed 
It  him:  there i«  do  party  litigating,  there ii  oa 
partj  defesdaDt,  do  real  interest  broiiglit  into 
fMStiea;  and,  lo  ase  the  words  of  a  rery 
ieiMible  civiliao  ea  this  peiBt»  **  fshula,  no» 
judidiNK,  boo  cat ;  io  aaaoA,  nm  im  foro,  rea 
agilur." 

'^Pfac  gaaa»4  thair  «poif  whidi  1  eooteiid, 
iMita.0ailkisirfl  seoltaae  »  ■»  bar,  ia  shortljr 
IIhs^  t|^  socb  a  saalMiaa  ia  a  mere  wNkjr* 
Bat  it  i*  Jasined^  that  the  eanrt  wbat^  pro* 
aaaaotd  the  aiaiauce  eao  aloaa  deoftare  the 
indiity  of  it,  and«  tit  repealed,  il  most  stand 
good  and  valid.  The  aathorities  to  which  1 
niaa*  to  valhr  «po»  this  head,  will  reAile  that 
aq^sflMol,  al  the  sMMlioate  Ihallhcj  piove  the 


Tbe  first  ia  my  lord  CsikitH  rcaaaaiog  in 
Vamar'h  eaae,  3  Coke  77{  be  emialadea  the 
acsaHitMW  of  lha»easal«  tbia  manner !  <*Tbera>- 
vpott  it  waa  ooaalodedi,  llmt  if  a:  recovery  i« 
domer,  ar  other  real  actioD,  if  » remitter  to-  a 
tei»>cafert  as  as  nfim,  tif'a  warranty,  if  a 
aala  inmarhd  evcvly  if  lallaia  pateak  of  tka 
Iring,  if  presaiHatiaDaaDdadmHlaneeai  tbatia 
la  aay^  if  aH  acta  leniponii  aad  apuiloAl  shoa|d 
ha  avoided  by  oavla,  for  the  asom  vsaaao  a  fiw 
is  the  priseipal  eaaa  levied  hy  fraad  aad  covia 
ahatt  Bat  biad.'*  Nathing  can  he  BMia  expUoit 
Hwa  thcaa  wopdatarahew,  thatlbera  ia  tasi  ne- 
ccasity  that  the  covin  abould  be  praaecated  in 
^a  eaort  in  which  the  jndgnsent  was  abtaioeir 
Thecase  of  Li^d  aad  Madklocks  in  Meore» 
MT«  is  a  dired  and  n  plain  anthocity  :  tlicm  » 
ftaadaleat  jadgoaaail  was  set  np  agmaat  a  picw 
of  a  legalea  in  Iha  Spiritual  Gonrt.  The  qoe^ 
lian  ia  the  coari  of  Kiog'a^ienGb  was,  whether 
the  Spiritual  Court  sboukl  he  prohibited  la  enter 
iaia  the  oensidM'atien  ef  the  frand  of  thv  jtidg- 
aanty  which  ia  certaialy  not  a  matter  af  eoela-' 
aiastacal  ocgniaaBce ;.  but  the  Court  was  of  opi> 
nioa,  that  the  covin  waa  ajMjy  cKaminahie  ia 
o  court  Chtistiatt  to  that  efiecl,  and  there^Mw 
the  pndiibition  waa  dented.. 

JMly  lords,  the  other  authorities  are  nsore  mo* 
dera,  though  not  more  decisive  npoo  the  point 
than  tbio«  The  first  I  owotion  to  your  lordsbipa 
la  the  esse  of  Pradham  aod  Pbillipa :  there  is  a 
vary  bad  and  a  very  iaaocinraia  note  of  it  in  air 
John  Strange:  the  note,  from  which  I  cite  ii, 
is  a  manuscript' note  of  Mr.  Ford  *    In  that 

*  Which  is  thus  printed  by  Mr.  Hargrave, 
ia  his  Discourse  mentioned  ia  a  Note  at  tbo 
hegianlag  d'  this  Report : 

*'  AsaiMiipait  bhieght  againct  defimdant,  who 

Stve  ia  asideaoe  a  marriage  with  one  Mr.^ 
oilman.  Plaiatiffahewed  aseolmce  in  the* 
8piriliial  Court  annuUing  that  marriage,  for 
that  at  the  time  of  solemnizing  it,  deSsodant 
waa«  married  to  one  Ueiafiehl.  siiae  fiksval, 
ubioh  the  phdatiff /s  ocunaai  celied  upon  ar 
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esse  it  was'  determined  by'  Tonl  ehteP  jeiHsa 
Willes,  that  a  fieuduleot  and  ootliisivesHifeiiec 
sgainst  Mrs.  Censiaiiita  Phillip  waslN^iding 
upon  ber ;    but  he  concludes  it  wliv  binding 
imoo  DO  other  party :  the  fraud  was  a  mnaer 
of  Ittct,  which  if  used  in  ehtainiag  jvdf  ment 
Was  a  deevit  upon  the  court,  a  fraud  upon 
Btraagvrsj  who  as  they  could  not  come  in  lo  re^ 
verse  it,  they  could  oaly  allegip  it  vvas  frauda* 
lent.     He  said  ia  that  eaae,  t  hit  any  creditor 
of  hers  might  reply  thsPt  it  e^ae  frandulent,  and 
aveid  lhe;efleci  of  it.'   The'other  caaes  I  refer 
to  are^  aay  loid*  Hardwiehe^a  mithority  in  the 
eaae  of  Heneh  anrf  Chirvia,  1st  Veaey  ljf9; 
and  in  the  case  ef  Bmwnsworft  and  fidwards^ 
9d  VWzey  »Sfi.    lo  theoase of  Rmieb and Qaf^ 
vin,  theqiiesiionr  woe  upon  flbe  eifectof  a  oiar* 
riage,  said  tit  be  established  liv  the  senteece  of 
a  oourt  in  l^ranee.    Lord    Hardwicke  enters 
into  the  consideration  of  it  thus  s  **  The  quea^ 
lion  is,  whether  this  is  a  proper  eentenee,  ia  a 
proper  cause,  end  between  proper  parties ;  wh» 
tlier  a  marriage  is  had  io  raet,  or  any  etiotmci 
in  prwteHii,  an  a  sentence  in  the  EcolesiasticCi 
Coiut  would  be  cuookwive,'  unleaa  there  be cbl^ 
losion,  which  w«old  overturn  the  wliule,"    la 
Ibe  other  esse  tho  ground  is  exactly  the  safest 
Fromr  these  caaes,  I  ceociude  it  tk»  have  lieeO 
the  oniforniepinioo  of  ail  the  great  jodgss 


cooaloaivo  evideoceof  the  noiniy  of  auob  p«» 
tended  iQarrngOd    And  so  it  waa  asfreed  uulesB   • 
defendant  could  be. admitted  to  «<l»ew  i^eat  frand 
in  ehlldniog  the  aenleacef  and  ao  avoid  it,  as 
jodgmeata  are.dody  avoided  Hy  replicationa  cf 
fiiaiid.««Resolsed  on  great  dchote,  that  the  eo^ 
elcaiasticat  law  waa  part  ef  the  law  of  i<ie  hipd; 
and  aeotaooea  by  thnr  judgeo  wero  therefoce  ia 
OMtteraof  apiriloal  jurisdiction,  of  .e<|ual>  and 
the  saaM  force  with  judgnienta  in  oooria  cf 
rcoord,or  in  courts  of  equity.     W  hoteeer  ob^eC^ 
tbns,  therelbre,  wooM  avoid  •  jodganent  in  a 
court  of  oommon  law,  would  bo  aafloieienl  to 
overtuni  a  aentence  as  the  apiritoal  coort  hot 
none  othera:  that  fraud  won  o  roaftlor  uf  fiid^ 
aad  if  uaed  in  obtaining  judifmottta  wae  a  do* 
ceit  on  the  Ceust  and  hurtful  to  straAgisrs,  wha^ 
as  they  could  not  come  io  to  reveme  or  act 
aside  the  jod|^ent,  mu^t  of  neoeeaity  he  ad> 
mitled  to  arer  it  was  fraudulent  \  and  this  waaiho 
reason  why  executors  miglit  Imvc  aticb  aver* 
ments.  But  whoever  knew  a  cleft^dmnt  pleadf 
that  a  judgoieni  obtained  o^inai  hion  waafiraap 
duhfut  f    He  niUMt  apply  to  tlie  Coort,  aod  if 
both  parties  colluded  io  the  cheat  upoo  tho 
Court,  it  was  never  known  ihatt  either  of  thsas 
oeold  vacate  tlie  jodgmeot.     Hero  defendant 
was  party  to  the  sentence,  and   whether  she 
waa  imposeil  ofion,  or  she  joined  in  deceiving 
the  Court,  this  is  not  tho  tune  or  phice  fi»r  her 
to  redress  herself.    Bbe  may  if  oho  hoc  oeca* 
sioo  appeal,  or  apply  otherwiae,  lo  tbo  pmpsr 
joflge.    Nwie,  DrIuiHd  die4  ohoot  >ax  moote 
brtore  aoiiiiD  brought — Prndoin  ct  ^\,  o.  Coo* 
Phillips,  aiNM  Mudmoiv  oUoo  Del«ft«>ld)  reram 
Waisa  chief  jastice,  vtUnga  in.Middloaaai,fcc 
C.  B.  after  Michaeimaa  term^  1737.** 
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who  nt  Ml  We8tiBinitflr-li«1l»  from  the  time  •€ 
iord  Coke  down  to  the  present  time  (and  the 
eMftfl  were  never  more  ably  filled)  that  fraud 
aad  collittioB  not  only  vitiaiei,  but  absolutely 
tDoab;'  and  that  a  teutence  obtained  by  fraud 
ii,  klrrany,  do  aentebce  at  all ;  tberelbre  the 
iljeetioQ  of  such  an  iostrament,  of  so  much 
|aper  and  writing,  is  the  objection  of  a  mere 
aallity,  and  can  ImYe  no  effect  either  in  a  civil 
•r  in  a  criaiinal  suit.  Having  troubled  your 
Mships  so  very  long,  I  will  take  up  no  more 
of  yo«v  time,  even  to  reeapitohite  the  heads  of 
Ibe  aiigumeot,  but  hasten  to  return  my  humble 
ttaoks  for  the  great  iadnlgeoce  I  have  abready 
Opeiienoed. 

Mr.  Dunning,  My  lords,  I  purpose  to  give 
your  kn-dfhips  very  little  trouble:   indeed,  I 
sbouid  be  without  an  ap4»logy,  if  I  bad  thought 
of  giving  you  much,  fiudiog,  in  the  station 
whwh  I  hohl  in  this  cause,  the  subject  com- 
pletely exhausted ;  and  1  cannot  but  suppose 
your  lordships'  attention  in  a  givat  meaanre 
lired,    notwithstanding   the   occasional    relief 
which  the  entertaining  parts  of  the  cause  have 
aflbrded,  has  given  you.  '  I  have  the  less  in- 
atinatioD  to  give  yoorlonlships  much  tronble, 
as  I  f«fel  a  degree  of  surprize,  that  it  rfionid 
^ave  been  thought  necessary  for  the  counsel 
ao  the  part  of  Uie  prooecutioo  to  give  your 
iard»hips  any. 

My  lords,  the  subject  for  immediate  cooside- 
miott  is,  the  competency  of  obtruding  this 
•eotenee,  in  this  stage  of  the  catise,  to  stop  the 
cause  here,  and  tn  require  of  vour  lordships  to 
decide  it,  without  any  regard  to  the  truth  or 
die  justice  of  the  case :  such  however  it  is  con- 
tended is  the  effect  of  this  paper,  that  is  offered 
to  jtNir  lordships  under  the  name  of  a  sentence 
ef  the  EcdesiaBUcal  Court. 

The  novelty  of  the  attempt  ii  is  not  my  in- 
IntiOD  lo  expatiate  upon :  it  has  been  truly  ob- 
served to  your  lordships,  that  some  prejudice 
aft  least  may  be  expected  in  the  minds  ot  your 
tanMiips  against  an  attempt  so  novel;  for 
though  I  am  not  so  blind  an  admirer  of  an* 
dqaity  as  to  take  lor  granted,  that  every  thing 
mu  n  new  is  therefore  wrong ;  sore  I-am,  I 
aa  warranted  in  expecting  your  lordships'  con- 
carrenee  in  thinkii^g,  that  those,  who  propose 
«l  this  time  of  day  to  introdoos  ioto  the  judi- 
cature of  thts  country  a  new  practice^  ought 
ia  be  prepared  with  such  reasons  as  should 
eaoBpel  your  lordships'  assent  This  I  think 
■My  be  fairly  iaaisled,  upon  the  head  of  nq- 

liy  lords,  the  ^tlemen  undertake  to  main- 
lainr,' first,  that  this  evidence  is  competent  and 
•dnslnriMe ;  secondly,  that  it  is  conclnsive ; 
mad  thirdly,  they  insist  on  this  conclusion,  not 
ealy  npeo  the  supposition,  that  it  is  a  sentence' 
ftttny  obtained  between  real  parties,-  aAer  an' 
agitation  of  the  question,  which  it  tif 
'  to  have  decided  ;  but  though  all  these 
should  be  totally  wanting,  and* 
though  the  contrary  of  \hem  all  should  be  the 
<Bithoribecafle.lDaMitiiuse  in  innitod  nn  aiF 


A.  D.  irw.         t*^« 

equally  condosrve.    In  that  extent  it  is,  thfC 
the  gentlemen  have  undertaken  to  msintain 
tbis  proposition ;  and  a  very  considerable  task* 
it  seems  to  me  they  have  undertaken.    My 
lords,  I  consider  the  sentence  as  read  only  tfs 
bene  fMc,  merely  thst  your  lordships  may  know 
what  the  contents  of  it  are,  that  you  may  have 
the  assistance  of  that  knowledge  io  judging  not 
only  of  the  ultimate  effect  of  it,  but  of  the  pro- 
priety of  receiving  it  at  all  in  this  stage  of  the' 
business.      At  the  first  blosh,  to  he  sure  it 
seems  a'little  absurd,  that  your  tordshipa should 
be  to  decide  the  cause  liefore  you  have  the 
smsllest  knowledge  of  what  the  case  is,  that 
is  to  be  ststed  upon  the  part  of  the  prosecution,* 
It  is  certainly  neccssaiV  for  those  that  are  to 
judge  of  this  paper,  to  know  what  it  is.    It  is 
a  sentence  in  a  court,  of  which  your  lordsbipn 
heard  yesterday  shnndant  commendation.    I^ 
was  observable  that  those  who  wew  most  lavish^ 
in  that  comndendation,  were  least  acquainted 
with  the  practice  of  that  court    The  first  of 
the  learned  doctors  sp<»ke  with  a  vety  becom- . 
ing  modesty  of  the  court  in  which  be '  prac- 
tises.   The  other  explained  to  your  lordshtpa 
the  nature  of  a  jactitation  suit  as  oonclndiug 
nothing,  being  to  be  revived  at  any  time,  and 
oonsequentiy  having  no  end.    It  was  contended 
by  all  the  geutiemen,  that  tbis  court  was  en- 
titied  not  only  to  what  on  the  part  of  the  pro* 
secutor  we  should  have  had  no  difficulty  per-* 
haps  to  have  admitted,  to  co-equality  with  the 
courts  of  temporal  jurisdiction,  but  to  some* 
thing  superior ;   it  was  contended  that  there 
was  something  in  the  nature  of  this  subject 
that  made  it  peculiarly  the  province  of  thai- 
court  to  judge  of  and  decide  upon :  not  that 
they  have  better  means  of  information,  not 
(hat  they  have  better  rules  of  decision  ;    but 
Irom  something  unexplained  in  the  constitution 
of  the  court,  it  was  rather  assumed  than  at-' 
tempted  to  be  proved,  that  to  that  court  extlu- 
siveiy  belong  matrimonial  questions,  questions 
on  the  rights  of  marriage,  and  even  of  the  facts 
of  marriage.    I  am  persuaded  your  lordshipf 
all  go  before  me  in  feeling  a  conviction,  thkt 
there  is  not  in  that  extent  a  foundation  for  that 
claim  :  yet  tbis  peculiarity  of  jurisdiction,  and' 
the  consequential  necessity,  in  order  to  get  nd 
of  the  sentence,  to  resort  again  to  that  juris- 
diction, appeared  to  me  to  be  the  points  pVinci- 
pally  initsted  on.    Neither  of  them,  I  trust, 
your  lordships  wiH  think  are  made  out  at  pre- 
sent    I  am  considerini^  the  first.     Tftial  to 
certaiii  purposes,  and  ^ith  a  view  to  oertain 
consequences,  the  Spiritual  Court  is  the  only 
court  in  which  questions  of  matrimony  caii  be 
agitated,  is  most  true.    There  alone  it  is,  that 
the  par^  deprived  of,  and  complahiing  of  the 
w^t  of  conjugal  righta,  must  resort  to  seek 
them :  there  it  is.  where  the  party  supposed  i^ 
be  injured  by  a  false  claim  of  a  marriage,  when 
none  exists,  can  obtain  redress  for  that  injury : 
but,  to  other  purposes,  and  various  aro  tbosf 
purposes  in  which  the  question  of  marriage 
arises,  whether  it  is  to  be  examined  into  fvith  a 
vitew  to  tcBupiial  or  spiriluid  advanta|^  i^rbes 
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thcr  it  is^o  be  emniDed  ioto  >witb  a  new  to 
rifl^hts  derived  from   it,  or  panifhmeots   for 
orimee  oommitted  iu  reletioB  to  it,  to  the  tem- 
poral wid  Dot  to  the  f  piritttfti  courts  beloQgi,  1 
conceive,  tbii  queetloD  of  marriage.    Mjr  lords, 
to  suppose  otherwise  would  be  to  deny  ui  fact, 
that  your  lordships  sit  here  with  any  jurisdio> 
tioo  at  all ;  for  if  it  were  true  io  the  extent  in 
which  it  was  contended,  that  to  the  Spiritual 
Court  exclusively  belongs  the  consideration  and 
decision  of  the  question,  marriage  or  no  mar- 
riage, it  will  follow  by  a  necessary  coase- 
auence,  that  if  there  were  do  such  sentence  as 
be  present  to  be  thrust  in  our  way,  and  to 
create  tbia  temporary  di£Bculty,  for  such  I  trust 
it  will  prove  to  be,  if  there  had  been  no  decision 
ID  the  Spiritual  Court  at  all,  your  lordships 
would  ooiy  have  been  in  the  possession  of  this 
cause  for  the  purpose  of  writmg  to  the  bishop 
to  know  hew  toe  fact  stood,  and  from  bis  certi- 
ftcate  to  take  ^onr  ideas  of  the  question  which 
you  are  to  deade  upon.    The  gentlemen  must 
naiotoin  not  only  that  there  was  not  at  the 
coramoD  Jaw  any  thing  like  ajurisdictioDy  but 
Ibat  tbia  statute,  which  means  in  terms  to  give 
D  jurisdictien,  has  not  in  point  of  effect  ^en 
any.    I  am  at  a  loas  to  find  a  way,  consistent 
X  with  what  the  gentlemen  haye  maintained,  to 
deliver  them  from  that  consequence.     If  they 
insist,  that  no  temporal  court  has  a  power  to 
enquire  into  a  question  of  marriage,  it  will  go 
to  that  extent.    They  have  made  a  dwtjoction 
between  those  cases,  in  which  the  question  is 
lbf&  point  qf  the  cause,  and  in  which  it  arises 
iDcidenlaliy.    The  question  does  not  arise  at 
^11,  unless  it  arises  materially :  if  there  be  any 
thing  in  tl\e  distinction,  let  us  see  a  little  how 
it  will  help  this  a^ument.    Was  the  marriage 
|he  gist  of  this  cause  in  the  Spiritual  Court  f 
Vo :  the  lady  applies  to  the  Spiritual  Court,  as* 
aumiog  that  there  was  no  marrisge,  complain- 
ing of  ail  iiyury,  which  consiate  in  the  drcuoa- 
atence  of  a  man  who  was  not  her  husband 
taking,  to  himself  and  boasting  (as  a  man  would 
be  apt  to  boast  in  such  oircumatences)  of  the 
bonoiir  of  bearing  that  relation  to  her. 

This  cause  is  not  in  its  nature  a  ouestion  of 
marriage,  but  of  defamation.  If  tnat,  which 
the  lady  suggested,  bad  been  admitted  to  be 
the  truth  of  the  caae,  be  would  have  been  to 
excuse  or  extenuate  his  offence,  iust  as  the  oa* 
ture  of  his  caae  would  enable  bun  to  do,  1^ 
either  denying  that  he  had  boasted,  or  ateting 
what  had  led  him  into  it :  but  this  defendant 
•pys,  No :  I  have  held  that  language,  which 
you  call  boasting :  I  will  not  dispute  with  you 
the  propriety  of  that  appellation :  I  have  called 
this  lady  my  wife ;  bcNcause,  whether  it  be  my 
good  or  ill  fortune,  abe  is  my  wife.  It  is  for 
tbat  reason,  and  that  reason  alone^  that  I  have 
held  tbia  language,  which  ia  imputed  to  ma  aa 
a  crime:  I  am  no  criminal  in  boldug  this 
language,  for  that  is  my  situation,  apd  ttiia  ig 
i¥ty  defence.  Thus  it  is,  that  the  queitioD  of 
naarriage  is  introduced  into  the  cause :  it  ia 
iasisted  upon  as  a  defence ;  aa  a  matter  ma- 

Iml  ^wdafeiiGe  itia  that  the  ^Milioii  ef 


marriage  in  tbia  causa  arises.    Is  it  less  ind* 
denUl  or  more  direct  than  the  same  qnestisn 
arising   in    the  ordinary    way,  in  which  it 
ariaes  iu  temporal  courts  ?    A  person,  claim* 
iag  to  be  the  legitiodate  son  of  his  father, 
commences  an  ejectment,  in  which  the  qaes* 
tion  of  legitimacy  turns  out  to  be  the  only 
question  in  the  cause :   It  is  essential  to  bis 
supporting  bio  claim,  that  the  court,  who  are  !» 
judge  of  it,  and  the  jury  that  are  to^ecide  v\poa 
it,  ahould  be  satisfied,  of  the  facts,  that  the 
claimant  is  the  eldest  and  the  fegitimate  sod  af 
the  father.    The  point  of  marriage  is  not  the 
point  of  the  suit  directly,  immemately,  ostn* 
sibly,  and  upon  the  face  of  the  record  ia  thit 
cause ;  but  incidentally,  materially,  and  neces- 
sarily that  point  becomes  a  point  m  the  cawe. 
Just  thus,  in  my  apprehenaion,  this  cauw 
stands ;  and,  as  applied  to  this  caose,  tbe  j^sd* 
tlemen  cannot  avail  themselves  of  the  distinc- 
tion between  the  jurisdiction  to  be  exerdsed  ia- 
cidentally,  and  to  be  exercised  directly,  opoa 
the  subfect  of  marriage.    One  of  the  learned 
doctors  represented  bis  ideas  of  this  jurisdictien 
exercised  m  the  Spiritual  Court,  as  if  it  wu  a 
juriadiction  to  decide  upon  an  abstract  queitieo. 
I  am  persuaded  the  learned  doctor  in  the  «• 
of  that  word  meant  only  to  say,  that  in  tbcir 
forms  of  proceeding,  and  in  some  of  these 
causes  which  are  inatituted  in  their  courts,  tba 
right  of  marriage,  in  contradistinction  to  tba 
fact  of  marriage,  was  more  immediately  perti- 
nent than  in  some  of  the  proceedings  u  tem- 
poral courts  ;    which  to  be  sure  it  is.    In  say 
other  sense  of  the  word,  the  learned  doctor 
used  it  inaccurately  ;  for  that  court,  any  mwt 
than  this  or  any  court,  baa  oo  jorisdictioD  tt 
try  abstract  questions  of  any  sort    No  queitioB 
oufl^t  to  be  agiteted  io  any  court  whatever,' 
unless  it  be  a  real  question-  springing  fton  a 
real  interest,  and  betweeu.real  parties.   To 
agiUte  any  other  qoestioD  ia  an  insnlt  to  tbe 
Court.     There  is  a  sense  in  which  the  Coait 
may  be  aaid  to  liave  agitated  this,  in  theaatan 
of  an  afaatract  question ;  for  it  ia  certaialy  tf«e» 
if   our  instructions  have  any  fonadatioo  in 
truth,  no  ooe  drcuroatance  or  the  actual  csia 
of  theparties  was  before  the  Court,  ornsadeaay 
part  of  their  enquiry.  Itr«st,IabaUbetboa||bt 
to  have  done  enough  at  least  for  the  EcdaaiK 
tical  Court  in  admitting,  that  their  senteaeei 
are  equal  to  oar  judgmeato ;  that  they  are  Mt 
entitled  to  more,  I  mav  aafely  oootendt  wbca 
I  am  admitting,  that  tbay  are  entitled  to  •§ 
much  attention  as  is  due  toe  decree  of  a  court 
of  equity  or  a  judgment  of  a  eoart  of  law.    b 
audi  an  admiisiooy  at  one  time  I  sbaehl  btf* 
been  thought  to  have  gone  much  too  ftr :  i 
trust,  the  teamed  doctors  will  forgive  ne^  if  I 
eannot  oairy  my  dyihty  any  fartfar.    God  bs 
thanked  weKveat  atuiie»  wbeii  ttbettff  OH 
deratandiDf  of  theiuliisct,aiid  aaBora  libMi 
way.  of  thmking  upon  erery  iulgeet,  bm  i> 
for  abolished  the  aacieiit  diffawpces  betM* 
thedifiereDt  jodicaliirea  in  tfaii  cawitay»  ^ 
we  aod  tbe  leaned  dodani  m^y  aMOtta- 
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n  eiMt  IB  wbich  it  it  competeDt  to  them  to 
frweed,  deteire  the  nme  altenttOD  and  fahh 
at  tiraae  of  temporal  courts.  This  appears  to 
na  to  reduce  the  daim,  upon  the  part  of 
tbsse  that  are  to  support  this  sentence,  pre- 
cMj  to  this  situation  ;  and  it  is  impossible  to 
cany  it  one  jot  farther :  it  is  an  ophiion  of  a 
cant,  MC  hariogr  soperior  or  ezclusiTO,  hot  hav- 
ia^  a  Goneurreot  jurisdiction  of  this  question ; 
hsTiBg  eompetent  power  to  decide,  and  haringr 
BO  powers  to  exclude  another  decision  else- 
where:, where,  for  other  purposes,  criniiinal  or 
dfil,  it  may  eome  to  he  discussed,  according^  to 
the  foroM  which  those  different  judicaturea 
BiiiaHy  ohserre  in  their  proceedings,  totally 
BBobobnieted  or  assisted  by  any  attention  to 
what  has  passed  in  any  other  judicature :  this, 
1  trnat,  will  he  your  lordships'  judp^ment  upon 
the  qnestioB  agitated  hetween  as,  if  it  should 
he  material* 

My  lords,  I  Uid  in  my  claim  to  object  to  the 
admissibility  of  this  piece  of  eridence,  upon 
which,  if  I  shoold  have  the  good  fortune  to 
hav«  your  lordships'  concurrence,  the  subse- 
qaeat  oonaideration  of  the  effects  of  it,  if  ad- 
ahfted,  will  become  totally  immatorial.  1  deny, 
that  thia  is  admissible  in  a  court  like  this,  a 
cavt  of  the  highest  crimloal  jurisdictioQ  i|i 
IUb  eoBBtry. 

My  lords,  it  is  so  familiar,  that  it  would  he 
JBipertiBeBt  to  that  part  of  the  Court  to  which 
I  Imve  the  hoBour  to  addrespi  myselfi  which  is 
more  pBrtieularly  conversant  in  the  forma  of 
poceeding  in  courto  of  justice,  to  be  labour* 
ng  to  prove,  that  when  a  snbject  is  ezamfned 
iBto  in  the  coarse  of  a  criminal  enquiry,  ander 
the  ftm  of  an  indictment,  or  of  an  informa- 
tion, what  has  iiaased  or  may  pass  in  the  course 
Bf  B  civil  enquiry  npon  the  same  subject  and 
tlie  same  ^nestioB,  b  not  only  not  regarded,  but 
is  Dol  admitted.  In  the  iostanee  that  waa  pat, 
Bad  maoT  others  that  may  occur  to  some  of 
your  kmihips,  it  is  perfectly  notorious,  and 
therefore  Beitber  requires  argument  nor  proof, 
thai  the  practice  is  certainly  so.  Let  a  man 
le  Bequitted  in  a  court  of  criminal  jurisdiction, 
it  dttes  not  preclude  a  party,  complaining  of  an 
iBJnry  arising  from  that  act,  which  in  a  crimi- 
bbI  court  has  been  presented  as  a  crime,  from 
Beeting  ledress  for  the  civil  injury  ;  and  %ict 
werwa^  the  fi&te  of  such  .an  aetioB  cannot  be  en- 
^aired  into,  much  less  cannot  it  preclude  the 
proceedings  in  a  subsequent  criminal  enquiry, 
tddni^  its  rise  from  the  same  act.  It  has  been 
ca^pnred  into  in  a  court  of  one  description,  it 
is  now  enquiring  into  in  a  court  of  another 
fKBcnption* 

My  lords,  cue  reason  (there  are  others,  hot) 
one  leason  why  courts  of  criminal  jurisdiction 
4b  not  admit  any  account  of  what  has  passed 
npoB  the  agitation  of  the  question  in  b  court  of 
cniljnrvidiction  may  be,  the  liability  to  fraud 
Bad  eolittsion.  I  am  not  now  arguing  upon  the 
6ct  of  collusion  in  this  case :  but  it  is  obvious 
that  if  tikis  would  do,  if  the  sentence  of  b  court 
af  such  jurisdiction,  whether  ecclesiastical  or 
tioporB^  wiO  preclads  a  criminal  enquiry,  the 
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receipt  is  of  ample  use;  and  all  men  may,  if 
they  please,  cover  thetnsdves  against  the  penal 
conseoiiences  of  their  crimes  by  institutrag  b 
friendly  suit.  Some  such  we  have  known  to 
have  lieen  so  conducted  as  to  escape  the  atteu* 
tioo  of  the  judges,  who  have  not  found  out,  till 
after  the  cause  has  been  decided,  that  the  causa 
has  been  collusive.  Cases  of  this  sort  are  so 
open  to  fraud  and  collusion,  that  for  this  rea- 
son, if  there  were  no  other,  the  courts  of  cri- 
minal jurisdiction  will  always  reject  such  evi- 
dence. I  do  not  know  that  case  has  yet  ex- 
isted, where  any  person  haa  done  ao  strange  a 
thinif,  as  to  put  it  in  the  power  of  the  Court  to 
receive  or  reject  by  oflrering  such  evidence. 
Your  lordships  hsve  had  cited  to  you  a  ease, 
which,  having  been  treated  as  it  deserves,  need 
not  be  repeated  by  me ;  the  case  of  the  King 
ai|d  Vincent.  If  it  were  possible  to  suppose 
that  case  could  be  law,  that  supposition  is  re* 
moved,  when  your  hirdships  are  told  that  a  di^ 
ierent  opinion  upon  the  same  point  has  been 
held  by  the  judges  that  have  succeeded  in  the 
same  court,  and  to  whose  knowledge  or  abilittr 
nobody,  that  knows  who  they  are,  would,  1 
believe,  object.  The  last  of  these  eases,  the 
King  and  Stirling,*  I  am  aware,  may  be  at- 
tempted to  be  distinguished,  and  for  what  1 
know  the  first  of  them  may,  by  saying  that  the 
question  did  not  occur,  tne  objection  was  not 
taken  In  either  of  these  cases ;  but  your  lord- 
ships knowing  before  whom  those  criminala 
were  tried,  will  believe  that  no  such  objeotioa 
would  have  escaped  these  judges,  if  it  had  beea 
foonded  in  law,  although  no  counsel  objected 
to  it,  or  although  the  criminals  perhaps  had  not 
the  assistaneo^f  counsel ;  therefore  1  consider 
that  caae  as  fiiirly  dismissed,  and  the  subse- 
quent cases  as  carrying  an  authori^  upon  our 
aide  that  more  than  overturns  it :  but  I  do  not 
conceive,  that  even  this  was  wantiag;  for  the 
instrument  in  the  case  of  the  King  and  Vincent 
has  no  resemblance  to  the  sentence  now  oflf^r- 
ed ;  it  was  an  official  instrument,  necessary  to 
give  sanction  to  a  legal  right.  Letters  of  ad* 
miniatration,  ore  probate,  may  be  admissible; 
but  it  does  not  by  any  means  follow,  tdat  a 
sentence  like  this  is  admissible  here :  if  it  be,  it 
must  be  equally  admissible  on  all  sides.  The 
gentlemen  argue,  that  your  lordships  should 
receive  it,  should  act  upon  it,  should  conclude' 
npon  it.  Why  P  Because  it  is  a  sentence  re- 
scinding the  marriage,  declaring  that  there  wai 
no  marriage ;  that  is  the  import  of  this  sen* 
tenoe,  and  therefore  it  operates  in  their  favour, 
and  therefore  it  happens  that  they  produce  it. 
Let  me  invert  the  case ;  lei  me  suppose,  t)iat 
when  this  lady  instituted  that  suit,  the  party, 
who  was  the  object  of  it,  bad  supported  that 
defence,  as  we  conceive  he  was  very  well  able 

*  See  this  case  in  Leach's  Cr.  Cases.  And 
Bote  the  remark  adopted  by  him  from  Dr,  Cal- 
vert's argument,  tn/ra,  p.  538,  that  in  that 
case  the  probate  bad  not  at  the.  tihie  of  th4 
trial  been  recalled.  See,  alsQ,  Bast's  PI.  Cr. 
eh^  19,  f.  49. 
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to  hare  done,  and  that  in  oomequeDce  the 
caufe  had  ended  in  a  declaration  or  a  sentence, 
that  there  was  a  marriage :  in  that  case,  would 
it  have  been  evidence  upon  the  part  of  the  pro- 
aecutorP  Would  it  have  been  attended  with 
those  consequences  which  they  are  claiming 
ioT  it  now  up<Hi  the  part  of  the  person  prose  • 
cuted  ?  Would  your  lordships  have  endured, 
.that  the  prosecutor  should  have  come  here  to 
iupport  this  indictment  by  no  other  evidence, 
than  the  prdduction  of  a  sentence  in  a  suit  like 
this  in  the  Spiritual  Court,  by  which  that  court 
had  determined  Mr.  He rvey  and  the  lady  he 
.had  married  were  husband  and  wife?  Can  I 
possibly  state  it  to  any  mind  that  comprehends 
tt,  that  dees  not  at  the  same  time  revolt  at  the 
apparent  hardship  and  injustice  of  such  an 
ideaf  And  yet  is  there  any  thintr  more  true, 
than  that  a  record  cannot  be  evidence  of  one 
^ide,  which  would  not,  if  it  had  imported  the 
reverse,  have  been  evidence,  and  with  equal 
.force,  of  the  other  ?  I  conceive  it  to  be  one  of 
.Ihe  fundamental  rules  to  determine  what  evi- 
dence of  this  nature  is  or  is  not  admissible,  that 
If  it  could  n<)t  have  been  admitted  on  behalf  of 
the  party  olyectinff  to  it,  supposing  its  import 
had  been  favourable  to  him,  so  neither  shall  it 
be  admitted  on  the  part  of  the  person  propos- 
ing it.  I  trust  I  may  be  warranted  m  pre- 
suming that  your  lordships  think  as  I  do ;  that 
xn  order  to  support  this  mdictment  something 
snore  than  auch  a  sentence  would  be  required 
from  us ;  and  that  the  legislature  in  making 
this  new  provision  meant,  that  the  fact  should 
lie  enquired  into,  as  all  other  facts  are  enquired 
into ;  that  the  relation  should  he  proved  by 
those  wbo  wtere  witnesses  to  it,  by  those  who 
jDao  prove  the  confession  of  the  parties  to  it,  or 
hy  those  who  can  give  such  other  evidence  as 
Murts  of  criminal  jurisdiction  are  authorised  to 
^i  upon.  Can  any  thing  then  be  more  ob- 
viously unsuitable  to  any  ideas  of  justice,  than 
Ithat  the  enquiry  should  be  precluded  by  a  re - 
tDord  in  favour  of  one  of  the  parties,  which 
)night  have  been  as  favourable  to  the  other 
toarty.  and  which,  if  it  had  been,  would  not 
liave  been  regarded  ? 

If  year  lordships  think  Bt  to  adipit  this  evi- 
(ience,  and  by  so  doing  to  raise  a  question  upon 
the  efiects  of  it,  the  gentlemen  argue  with  some 
iappearaolce  of  triumph,  that  this  kind  of  sen- 
tence is  conclusive,  for  that  there  are  various 
Instances,  in  which  sentences  of  these  courts, 
jn  which  judgments  of  other  courts,  have  been 
held  conclusive.  For  this  purpose  your  lord- 
hhips  are  furnished  with  a  great  string  of  cases, 
^me  of  ^Condemnations  in  the  court  of  Exche- 
^uer^  soiiie  even  frono  boards  of  Excise,  some 
from  courts  of  Admiralty,  some  from  domestic 
stnd  soibe  from  foreign  courts.  iThere,  has 
toisted,  and  fitly  existed,  such  a  comity  in  the 
jpractice  of  one  court  towards  the  proceedings 
of  another,  that,  whether  the  court  he  foreign 
or  domestic,  the  courts  presume^  that  what  is 
done  is  sightly  done,  that  there  has  been  no 
teollusion,  that  there  has  been  no  fraud,  that  the 
jtidgoaent  and  dcdD^  if  what  it  ought  to  be,  the 


effect  of  an  adverse  suit  between  advene  par- 
ties, {'resuming  the  effect  of  such  senteacei, 
such  decrees  and  judgments,  in  civil  causes  to 
have  been  what  it  has  been  stated  to  be,  it 
must  have  been  upon  the  supposition  and  upon 
the  presumption  that  the  sentence  or  the  decree 
has  been  fairly  and  rightly  obtained;  bat  if 
this  degree  of  conclusiveness  were  allowed  Is  it 
in  criminal  cases,  if  such  a  sentence  were  al- 
lowed to  be  conclusive,  where  the  parties  sk 
unprepared  in  point  of  evidence  to  impetcfa  it, 
and  if  such  were  allowed  to  be  the  eiRsctof  itin 
such  a  case  in  courts  of  criminal  jurisdictisa,  it 
would  obstruct  the  course  of  justice  in  a  thou- 
sand instances,  and  in  effect  operate  to  the  re- 
peal of  this  and  many  other  wholesome  ism. 
in  thb  instance  the  mischief  would  be  too  greit 
if  the  policy  of  this  law  be  questionable,  if  that 
which  we  call  a  crime  is  an  innocent  actios. 
If  there  is  no  impropriety  in  the  practice  dot 
brought  under  your  lordships'  oonsideratioo,  if 
polygamy  deserves  eneoiAragement  instead  ef 
a  check,  then  in  another  character  your  lord- 
ships will  do  well  to  repeal  the  act ;  but  do  att 
do  ft  in  your  judicial  character. 

My  lords,  cases  may  be  supposed,  aadi^e 
are  in  a  situation  that  authorizes  os,  nay*  not 
only  authorizes  but  requires  us  to  suppose,  tba 
grossest  cases  that  eur  imaginations  can  fur- 
nish. It  is  not  difficult  to  suppose  acsssi  ia 
which  the  directest  fraud  dpon  the  Conrt  oaay 
be  practised  by  means  of  the  grosiest  peijiVfi 
and  yet  through  tiie  collusion  of  the  parties  it 
may  be  managed  with  so  much  dexterity,  that 
it  would  be  impossible  to  get  at  them ;  sod  ia 
all  these  instances  the  effect  1  am  now  .depre- 
cating would  he  of  course  let  in  upon  the  cri- 
minal jorisdiction  of  this  country. 

My  lords,  I  am  persuaded  your  lordihipi 
will  not  do  this.  In  what  I  have  said  upos  thif 
point,  I  have  anticipated  in  part  the  qoestioD 
which  I  stated  as  the  third  in  the  order,  is 
which  I  purposed  to  consider  the  argiimeotoa 
the  part  of  the  lady  at  the  bar.  All  her  coan- 
sel  have  attempted  to  contend  for  the  eonclo^ 
siveness  of  this  sentence ;  and  they  all  mesa,  1 
presume,  to  insist  u|ton  it  as  precluding  an  ea- 
quiry  into  the  mode  of  obtaining  it.  The  other 
learned  gentlemen  will  excuse  me,  if  I  ■eem  t* 
have  been  less  attentive  to  what  fell  from  then, 
than  to  the  second  counsel  on  the  part  of  die 
lady.  The  fact  is,  I  heard  him  morsdistiodly 
than  those  wlio  preceded  or  followed  him.  B<b 
chose  to  consider  this  act  as  not  having  created 
a  new  offence,  but  as  having  simply  varied  the 
punishment  and  mode  of  trial  of  a  known  of- 
fence, which  existed  as  the  law  stood  then.  I 
am  nt  a  loss  to  comprehend,  \m  what  sense  this 
can  be  considered  as  having  not  created  a  sev 
offence.  This  act  declares  something  fo  h^* 
felony,  which  before  was  no  felony.  Tbia  •<* 
creates  that  to  he  a  felony,  enquirable  ints  la 
the  way  in  which  other  felonies  are  by  law  (n* 
quirable  into,  in  a  case  that  was  before  odIJ 
cognizable  as  an  offence  against  the  caoos  law* 
and  enquirable  into  in  a  suit  which  had  oo- 
thing  for  its  olyect  but  the  spiritual  mW^A* 
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,  tlie  party.  I  concerre  it  to  be  a  new  offence  in 
.  ibeflftine  tense,  JO  which  almbet  all  the  statut- 
able oflenoes  in  this  fouotry  are  new  offeooes. 
.  This  act-  has  not  only  created  a  new  oflence, 
but,  as  [  oonoeiYe,  abolisbed  an  old  one ;  for  I 
doabt  whether  it  be  now  competent  for  an  ec- 
demstical  ooort  to  proceed  to  enquire  into 
.  eficoees  of  this  sort^  tf  it  were  (as  has  been 
supposed)  their  practice  before  this  act  By 
the  costom  of  London,  a  certain  species  of  de- 
ftmatioa  is  actionable  there;  and  upon  that 
ground  the  temporal  oonrts  proceed  in  grant- 
iag  prohibitions  lo  stay  proceedings  of  the  Sui* 
ritual  Conrt  in  such  cases ;  so  I  appreheod  the 
courts  would  do  here,  if  the  Spiritual  Court 
proceeded  *  pro  salute  animtt'  in  a  case  of  po- 

Sfttmy^  Mj  learned  friend  assumed,  that 
IS  sentence  would  stop  the  proceeding  of  such 
a  cause  in  the  Ecclesiastical  Court,  but  re- 
fmed  to  the  teamed  doctors  to  make  it  out ; 
which  the  learned  doctors,  I  presume,  not  lik- 
ing the  reference,  forgot  to  attempt:  so  it 
ictands  at  a  point  assumed,  but  not  prored,  that 
the  Spiritnal  Court  would  at  this  time  entertain 
soch  n  suit,  and  that  its  progress  would  be 
.  stopped  by  such  a  sentence.  Your  lordships 
,  heard  a  very  pathetic  description  of  the  melan- 
choly situation  in  which  the  lady  will  stand 
under  this  sentence,  if  this  prosecution  pro- 
ceeds, and  in  consequence  of  it  she  should  be 
.  Irented  in  the  disagreeable  way  to  which  the 
net  exposes  her.  She  will  nevertheless,  it  has 
been  said,  after  having  been  punished  as  a  mar- 
ried woman,  be  totiQly  destitute  of  any  ad- 
Taotage  in  present  or  future  of  th^t  marriage ; 
she  can  never  claim  any  conjugal  rights,  nor 
(if  her  circumstances  did  not  preclude  the  ne- 
cessity of  her  seeking  it)  could  she  compel  any 
maintenance  from  this  gentleman  during  bis 
life- time,  nor  can  she,  ifshe  survives  this  sup- 
posed husband^  support  any  claim  to  his  for- 
tune. 

My  lords,  the  husband  is  in  the  same  la- 
mentable situation :  it  is  eqiully  incompetent 
to  him,  while  thit  sentence  stands,  to  derive 
any  advantage  in  point  of  comfort  during  her 
life-time,  or  in  point  of  succession  upon  the 
death  of  the  lady.  It  may  be  so ;  but  if  it  is 
so,  it  will  not  be  the  effect  of  the  judgment 
your  lordships  will  be  to  pronounce :  it  is  the 
effect  of  those  practice  between  the  parlies 
which  have  pniduced  this  sentence,  and  which 
hmwB  made  this  their  situation  and  their  state. 

My  lorda,  it  will  be  time  enough  to  consider 
this  question,  when  the  case  arises.  If,  ever 
this  lady  should  re-assume  an  inclination  to 
establish  that  relation,  which  in  this  suit  she 
fans  thongbt  good  to  disclaim  ;  or  if  it  should 
ever  be  the  pleasure  of  the  earl  of  Bristol  lo 
ceonect  himself  again  with  this  lady  under  the 
relation  of  an  himiand ;  it  will  then  be  time 
enough  to  enauire,  what  they  can  or  cannot 
UMke  of  soon  a  claim,  or  what  the  impedl- 
.  meots  are,  which  they  will  have  to  remove  in 
order  to  establish  that  claim.  As  neither  of 
these  cases  are  very  likely  to  arise,  it  is  imma- 
terial to  go  further  into  the  enquiry  of  what 
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may  probaUy  or  possibly  be  the  consequence 
of  them.  It  occurred  to  the  learned  gentle- 
man to  consider,  that  it  was  very  possible  he 
might  be  led  by  this  train  of  resMining  into  the 
consideration  of  the  effect  of  ihe  collusion. 
Your  tordships  wilt  permit  me  to  remark,  that 
the  learned  gentleman  who  tpoke  first  upon 
that  side  of  the  question,  chose  to  be  perfectly 
silent  upon  this  head.  He  did  not  seem  to 
know  that  it  would  be  likely  U>  occur  to  .us  in 
the  consideration  of  this  sentence  to  snggest, 
that  it  was  collusive ;  for  unless  it  were  by  an 
allusion  to  tlie  case  of  Hatfield  and  Hatbeld, 
the  notion  of  collusion,  as  making  a  part  ot  this 
question,  did  not  seem  to  have  occurred  lo  him. 
Mr.  Mansfield  saw  the  oeruinty  of  the  coUn- 
sion  being  introduced  into  tlie  ai^uraent:  to 
obviate  it,  he  used  three  cases,  two  that  had 
been  mentioned  before,  end  a  third  he  intro- 
duced for  the  purpose.  The  first,  in  the  or- 
der of  time,  was  the  case  of  Keno  in  my 
lord  Coke,  which  whoever  reads,  will  see 
that  the  only  point  determined,  and  the  only 
point  to  be  determined  in  that  case,  was, 
that  it  was  not  competent  for  the  party  to 
traverse  an  offence  that  had  been  found  against 
him;  all  the  rest  is  that  sort  of  lucubration 
which  adorns,  and  in  manv  instances  improves, 
the  reports  of  that  learnen  judge  of' the  deci- 
sions of  his  own  time.  And  this  is  the  use  that 
is  attempted  to  be  made  of  this  part  pf  the  argu- 
ment; that  it  was  founded  in  falshood,  and 
therefore  was  upon  the  face  of  it  collusive. 
The  fhlshood  was,  that  the  party  was  in  a  con- 
dition, as  it  turned  out  by  subsequent  enquiry, 
to  have  made  a  better  case  than  he  did  make  ; 
and  from  thence  it  is  to  be  taken  for  granledy 
that  of  purpose  and  design  he  abstained  from 
making  that  case  that  he  did  not  make.  Your 
lordships  know  better  the  nature  of  business, 
than  from  such  a  circumstance  to  infer  a  fraud : 
the  best- bottomed  causes  often  miscarry  for 
want  of  that  evidence,  without  which  they  can- 
not be  supported.  The  next  esse,  that  of  Mor- 
ris and  Webber,  from  Moore's  Reports,  seems 
to  me  to  he  still  less  material  or  useful  to  the 
purpose  for  which  it  is  produced :  that  was  tbc 
case  of  a  divorce  *  propter  iroootentiam  viri.* 
The  parties  marrying  afterwards,  fruit  of  each 
of  these  marriages  was  the  birth  of  children^ 
Perhaps  it  may  occur,  that  that  circumstance 
did  not  afford  a  very  decisive  and  conclusive 
proof  of  the  negative  of  the  ground  upon  which 
that  decree  was  pronounced :  it  is  not  an  im- 
possible case,  that  what  had  happened  might 
happen,  although  the  divorce  was  perfe^y 
well  founded  in  point  of  fact.  But  suppose  it 
were  taken  for  granted,  that  ihe^child  must  of 
necessity  be  the  issue  of  a  man  who  .had  been 
divorceo  *  propter  impotentiam ;'  yet  that  it 
must  of  necessity  be  inferred  frttm  thence,  that 
this  tentence  wat  oollusively  obtained,  remaint 
to  be  made  out  I  conceive  that  this  case,  any 
more  than  the  one  that  preceded  it,  does  not 
afford  a  colour  to  say,  that  the  question  of  collu- 
sion and  the  competency  of  going  into  the  ques- 
tion of  collusion  occurred  to  the  comrt  in  either 
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«Cth«e  two  CMes.  In  the  case  of  Httileld  and 
HatMd,  ft  nao,  who,  onder  ooloar  of  being  the 
buibandoftlie  woman,  bad  taken  upon  him  to 
vekfaae  aome  intereat  whieh  ahe  waa  entitled  to, 
and  he  claimed  to  be  entitled  to  in  her  right, 
and  tbeqoeition  tnmed  upon  the  effect  of  that 
notion :  there  waa  afterwards  a  sentence  be- 
tween the  partiea  against  the  marriage;  whe- 
ther the  means  to  obtain  it  were  fair  or  foul, 
frandolent  or  otherwise,  we  are  left  to  guess 
Irt.  Your  lordships  will  not,  I  presume,  adopt 
all  the  printed  reasons,  good,  bad,  or  indif- 
ferent) that  are  6ffered  to  your  lordahipa  at  the 
dose  of  your  printed  cases.  Your  lordships' 
fwedecessors  in  that  case  conid  do  no  otherwise 
than  they  did :  they  aaw,  that  the  decision  in  the 
court  below  waa  right,and  upon  that  ground  they 
•ffimied  the  decree.  Now,  what  waa  the  thing 
decreed,  and  the  point  in  eontrorersy  between 
the  parties?  The  man,  while  he  passed  fhr  thia 
lady's  husband,  took  upon  him  to  release  an 
imerest,  whidi  it  waa  not  competent  for  him 
to  reieaae,  whether  he  had  or  not  that  character, 
Ihe  aulject  of  the  rdeaae  being  a  legacy,  left 
to  her  under  a  will,  in  such  terms  aa  operated 
to  give  her  m  equity  a  aeparate  interest  1 
BON  not  contend,  that  in  a  separate  interest  of 
the  wife  the  husband  cannot  oontronl  or  de- 
prive the  wife  of  it  by  any  release  of'  his.  A 
caurt  of  equity  had  dedM  against  the  party 
daiming  under  the  release,  which,  accorduig 
to  the  aettled  doctrine  of  courts  of  equity,  it 
was  equally  bound  to  do,  whether  the  party 
vdeasing  had  or  bad  not  lAarried  the  woman 
whose  interests  were  to  be  affected  by  it ;  and 
the  question  (husband  or  no  husband^  was  just 
as  foreign  to  the  merits  of  that  deciaion,  as  any 
thing  that  could  be  talked  about  in  the  cause. 
Totally  therefore  laying  out  of  the  question 
all  that  had' been  said  upon  the  subject  that 
waa  not  necessary  to  the  dedsion  of  the  case, 
the  House  of  Lords  affirmed  the  decree  of  the 
court,  because  they  saw  it  had  rightly  dedded 
tlie  only  P^nt  in  controversy  hetween  the 
parties.  These  then  are  the  cases,  upon  the 
ground  of  which,  and  upon  the  ground  of 
which  alone,  (for  I  have  not  been  able  to 
ediect  a  fourth)  your  lordships  are  deahed  to 
decline  ddng  that  in  this  instance,  which 
we  contend  your  lordships  are  bouud  in  jus- 
tice to  do ;  that  is,  to  let  us  into  the  enquiry 
Swhat  meana  this  sentence  was  obtained, 
e  raitleman,  pirticnlariy,  who  made  this 
tiseof  these  three  cases,  could  not  fbrget  the 
fiuniliar  practice,  which  he  is  a  witness  to  every 
dky  of  the  year,  of  impeaching  the  jodgmenta 
of  the  conrts  of  law,  whenever  thev  are  im- 
peachable upon  the  foundation  of  fraud  and 
covin.  1 1  never  occurred  to  a  court  in  winch  such 
n  questioQ  ariaea  to  refinr  the  party  who  makes 
n  complaint  of  a  judgment  ao  obtained,  to  the 
comt  in  which  it  was  obtained,  or  to  diract  him 
to  institute  a  suit  to  get  rid  of  it ;  he  impeachea 
it  just  when  it  affects  him,  and  not  fiirther  than 
as  it  aflecta  him ;  beyond  that,  it  is  a  matter 
of  perfect  indifference  to  him,  vrhether  it  stands 
orfkilffj  Ibr  the  purpose  of  doing  that,  wbidi 


alone  he  is  interested  in  ddng,  the  party,  who 
would  otherwise  be  prdudiced  by  such  a  jadg- 
meat,  is  constantly  and  daily  permitted  to  ttj, 
that  this  was  a  judgment  obtained  by  corin : 
this  dlegation  is  usually  formed  into  an  inue,. 
and  if  that  issue  is  dbtermined  in  bis  favoar, 
though  the  judgment  stands  as  to  every  other 
person,  ouoad  him  it  is  avdded  in  the  manner  we 
are  ready  to  avoid  this  sentence.     It  was  said, 
that  the  roaaou  why  creditora  are  permitled  so  to 
avoid  judgments  set  up  to  their  prejudice  by 
executors  or  administratdrs,  who  seek  to  cover 
effects  in  thdr  possession  by  ftilse  judjg^cnti, 
is,  because  these  people  cannot  he  relieved  in 
any  other  form ;   it  cannot  be  referred  to  any 
other  court.     I  am  perfectly  content  to  take 
that  as  the  principle ;   then  it  remaina  in  order 
to  support  this  distinctwn,  for  the  learned  gen- 
tlemen among  them  to  make  out,  thai  it  ia 
competent  to  his  majesbf  to  make  himself  a 
party  to  this  suit  in  the  Spiritual  Court,  or  to 
institute  there  by  bis  proper  officer,  a  new  suit 
to  get  rid  of  this  sentence.     The  |rent1efndb 
have  not  attempted  it ;  it  would  be  ndiciilons; 
and  I  fancy  I  may  preaume  it  will  not  be  at* 
tempted :   it  is  not  competent,  much  less  ne- 
cessary, for  the  king  or  his  law-officers  to  |0 
into  that  court  fbr  a  purpoee  ao  idle  as  thn. 
Taking  this  then  to  be  the  reaaon  why  it  is  ad- 
mitted in  dvil  causes  to  creditors  to  get  rid  d 
judgments,  by  whieh  they  are  attemnted  to  be 
injured,  by  shewing  that  they  werecolludveaod 
fnudulent,  doea  it  not  follow  hy  parity  of  rea* 
son,  that  it  is  equally  proper  that  the  aametbuig 
should  be  done  here,  supposing  that  your  lord- 
ships should  for  a  moment  forget  thia  to  be  in  a 
criminal  cauae,  in  which  the  reasona  for  ao  doiag 
are  so  much  the  stronger  ?  Another  distinctien 
between  this  case  and  that  wras  attempted.     It 
waa  said,  this  is  not  the  caae  of  a  third  person 
complaining  of  an  ini'ury  ariaing  hy  a  aenlence, 
and  wishing  to  avdd  it  so  far  only  as  it  afKMts 
him ;  but  it  is  a  auit  instituted  for  oveftumiag 
the  sentence.     I  apprehend  It  is  not  so ;    wa 
contend  for  nothing  but  to  lay  this  sentence  out 
of  our  way,  as  applied  to  the  preaent  aubjed; 
just  aa  you  lay  out  of  the  way  a  judgment  be* 
tween  A  and  B  where  it  ia  attempted  to  be 
used  to  the  prejudice  of  C.     Afier  your  levd- 
sbips  have  convicted  this  lady,  if  in  the  resdt 
of  the  enqmry  it  should  be  proved,  that  such 
is  the  justice  of  the  case,  I  do  not  know  that 
the  verdict  or  the  judgment  in  thia  caae  vriU  bo 
evidence  upon  an  enquiry  into  the  name  facts 
for  another  puipose.  -  If  the  reooh  of  the  pre- 
sent enquiry  is  understood  to   establish  the 
marriage,  and  to  nullify  the  aentonce,  it  is  be* 
cause  the  sentence  is  in  ite  nature,  when  it 
comes  to  be  enquired  into,  really  and  truly  null 
and  vdd :   not  because  that  auch  ia  the  effect  of 
any  operative  power  and  force  that  bdong  to 
your  lordships'  conviction.    Thia  is  not  a  pro* 
secutton  for  the  annullioff  of  that  aentence'; 
this  is  a  prosecution  to  suQect  the  party  to  the 
punishment  which  is  bylaw  due  to  the  offence 
upon  her :  it  cannot  be  attended  with  any^other 
pMSibte  coDScqocttoe.   Vpoa  the  fMie  ground 
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Jiere,  ik  may  be  impeacbed  every  where,  exoept 

Stlie  parties,  who  may  perbapa  have  jNre- 
Mied  tbemcelveB  by  tbeir  ooBdact  from  im- 
peachiaip  it 

My  lords,  as  there  are  no  aDtborities  on  the 
one  aide,  it  remains  for  a  moment  ooly  to  oIh 
lerve,  that  there  are  authorities  on  the  other 
Me:  as  applied  to  ci?il  cases,  two  hare  beeo 
neotioBed.    The  |(ood  sense  of  both  the  -au- 
thorities, narticaiarty  of  one,  I  should  appre- 
bend  estimlisfaes  Ibw  propoaition  dear  of  all 
eoatrorersy ;   for,  wheo  in  the  case  Of  the  ac- 
tion against  Constantia  Phillips,  of  famous 
neoiory,  it  was  determined,  that  whatever  ob- 
jeetioos  would  avmd  a  judgment  in  a  court  of 
coamoD  law,  would  be  sufficient  to  overtom  a 
seateoce  in  the  Spiritual  Court,  but  none  other ; 
one  should  have  imagined  that  the  proposition 
carried  with  it  so  much  good  sense,  that  all  th^ 
world  should  fed  it  and  adopt  it.    The  Scotch 
case  is  by  the  highest  authority,  and  there  the 
true  use  that  is  to  be  made  of  a  judgment  in 
another  court  ir  ascertained  and  limited ;    it 
is  evidence;  It  is  strong  evidence ;  but  it  re- 
mains to  he  explained;    and  still  more,  it  re- 
maios  to  be  laid  out  of  the  case  in  a  cause  like 
this,  and  in  a  case  like  that  of  PbilKps,  where 
thei^  existed  a  ground  to  impute  collusion  and 
fraud  to  it.    In  Phillips's  case,  it  was  not  per- 
mitted to  her  to  avail  hersdf  of  that  coUuaon 
and  that  fraud.     Why  ?   Because  it  was  a 
fraud  of  her  own.    But  the  learned  judge, 
when  be  refused  to  permit  her  to  impeach 
that  sentence,  which  she  had  obtained  by  col- 
lusion and  fraud,  adds,  according  to  Mr.  Ford's 
mamiBGript  note,  that,  '*  as  against  aU  others, 
whatever  ol^ections  wookl  avoid  a  judgment  in 
a^conrt  of  law,  would  be  sufficient  to  overturn  a 
in  the  Ecclesiastical  Court,"     We 
to  overturn  this  sentence  upon  no  other 
9  than  sentences   and  judgments   in 
coorta  oi  law  are  every  day  overturned  by : 
they  mast  eontinoe  to  be  so  overturned  in  ru- 
tura,  as  long  as  there  continues  to  be  any  at- 
tention to  truth  and  justice,  la  the  decisions  of 
courts  of  judicature.     I  do  apprehend,  that 
yonr  lordships  'will  not  think,  that  I  take  an 
impioper  freedom  with  the  sentence^  or  the 
Ccwri  whose  sentence  it  is,  by  desiring  that 
your  locdsfiips  will  by-and-bytbrro  an  opiniott 
of  tfae  f  urity  of  their  prt»ceedings  by  the  sped- 
men  that  we  shall  give  you  of  them,  when  we 
come  to  state  and  prove  the  means  by  which 
Ihia  sentence  was  procured ;  and  then  perhafis 
yonr  fcndships  will  see  no  reason  for  raidng  it 
above  the  levd  of  other  courts,  on  which  we 
am  conieni  to  leave  iL    With  your  lordships' 
I  vrould  supply  an  omimion  I 
to  have  stated  in  its  proper  place ;  the 
crjRobinsandCrutchley.    A  Mrs.  Robins 
co—mencod  an  action  of  dower,  claiming  a 
ahasnof  the  succession  to  her  supposed  hns- 
hand  Mr.  Bobins  s  this  lady  had  been  dalmed 
to  ho  the  wifo  of  a  sir  WUliam  Wolseley .    Sir 
WiMianif.apon  thejnpposttbn  that  she  was  his 
wife,  had  inititnltd  a  suit  in  the  Spir itaal  Coart» 
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probably  with  an  iotentioli  to  gd  lid  of  her, 
charging  her  with  haviag  committed  adokevy 
with  Rd>ins:  in»  the. course  of  that  enfuirv  in 
the  Spiritual  Court,  it  came  out  to  the  aatisrao* 
tion  of  the  Court,  that  she  was  the  wife  of 
Robins  and  not  of  sir  William.  This  sentence 
was  introduced  in  pleading  in  this  cause  of 
dower  for  the  purpose  of  rqidling  a  deimd  on 
the  part  of  the  heirs  of  Mr.  Robins,  that  aho 
bore  any  rehition  to  them  or  to  their  ancestor* 
To  that  replication  there  was  a  demurrer^ 
which  brougnt  under  considesation  of  the  oonri 
of  Common  Pleas  the  effect  of  this  sentence  so 
pleaded .  The  opuuon  of  the  court  of  Common 
Pleas  was  to  aUow.that  demunrer ;  ud  thougii 
the  point  decided  may  perbapa  be  only  thm,- 
that  that  sentence  could  not  avail  the  party  in 
that  form  of  pleading;  yet  1  oonceiye  that 
point  must  be  ver^  erroneoody  decided,  if  tho  * 
sentence  were  of  the  description  which  has 
been  attempted  to  be  paased  upon  your  hMd* 
ships:  for  if  it  had  been  understood  to  be  con« 
duuve  and  predodve  of  dl  fbvther  cnqnir/, 
UMst  undoubtedly  it  would  bavn  been  a  proper 
sulject  to  be  utrodttced  in  pleading  as  a  W  to 
any  farther  enquiry.  Your  lordships,  by  look* 
ing  into  the  only  report  In  print  of  thateasa- 
(Mr.  Serjeant  Wilson's)  wfti  find,  that.  Hm 
learned  judges  of  the  Common  Pleas^  who  de-  • 
dded  it,  seemed  to  be  agreed  in  thinking,  that* 
it  was  very  far  from  an  established  pomt,  tftat' 
this  sentence  was condndvei  thatthe  question 
could  only  be  tned  upon  tfae  issne  ine  nnyiMt 
acamplCf  which  your  lordships  know  to  be  thn 
only  psoper  imue  in  a  question  of  dower,  and' 
that  usoe  must  be  determined  by  the  bishop's 
oertificaile.  Now  we  are  told  that  thu  sentenco 
is  just  equivalent  to  the  certificate  of  a  bishop : 
this  was  so  fiir  from  bdng  the  ofHuion  of  that 
court,  that  they  leave  to  Uie  bishop  to  judge  fo 
himself,  what  r^rd  he  would  pay  to  that  sen* 
tenoe  on  the  point  which  he  was  tio  etrttfy« 

Dr.  Harris.  My  lords ;  It  wonld  ill  become 
me  at  this  time,  after  the  points  which  have 
been  proposed  have  been  so  fully  disenssed  bj 
the  gentteroen  who  hi^ve  gone  iMdforo  me,  to 
take  up  much  of  your  lovdships'  time. 

There  are  two  qnestMHis,  ao  I  ondemtmid, 
before  your  h>rdships. 

The  first  of  them  is,  whether  a  sentenee  in  a 
cause  of  jactitatiott  can  be  given  in  evidence,  as 
an  absolute  bar  to  a  prosecntion  by  the  kiiu^P 
and  the  other  is,  whether,  on  soppodtion  tMt 
a  sentence  in  a  cause  of  jactitation  can  be  jfiven 
in  evidence,  it  will  affiird  a  complete  deienoe, 
so  that  no  proofs  whatever  can  be  admitted 
afterwards  in  order  to  conntenot  and  impmneh 
that  sentence? 

How  these  questions  come  before  year  1ord« 
ships,  whether  properly  or  impropoiy,  is  not 
for  me  to  argue.  It  is  out  of  my  professton  to 
say  any  thing  about  them ;  but  as  the  gentle* 
men  on  tlie  other  dde  have  been  permitted  to 
state  them  and  argue  on  them,  it  is  certainly 
necessary  that  they  should  also  be  disoossed  by 
tho  coQiisd  for  the  prosadution. 
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III  tegwiA  to  the  first  question,  I  shall  not 
trouble  your  lordships  iong,  because  the  dis- 
oiission  of  it  relates  principally  to  the  practice 
of  courts  of  law,  but  shall  more  particularly 
attach  myself  lo  the  ooosideration  of  the  se- 
oond  ;  as  I  shall  io  so  doin^  have  an  opportu- 
nity to  say  a  «rord  or  two  in  answer  to.  what 
the  gentlemen  have  urged  on  the  other  side, 
who  ate  of  the  same  profession,  and  practise  in 
the  same  courts  where  1  have  the  honour  to 
attend. 

In  respect  to  the  first  question,  whether  a 
sentence  of  jactitation  is  an  absolute  bar,  and 
can  be  offered  as  such  to  a  suit  at  the  prosecu- 
tion of  the  king,  it  is  to  be  observed,  that  an- 
ciently the  whole^cognizanoe  of  marriage,  with 
that  of  the  crimes  attending  it,  was  vested  in 
the  ecclesiasticarcourts :  but  those  courts  being 
cither  remiss  in  the  exertion  of  their  jonsdie- 
lions,  or,  more  probably,  wanting  power  to  in- 
^ct  an  adequate  punishment  sufficient  to  stop 
the  growth  of  the  mcreasing  evil,  and  the  legis- 
lature, for  constitutional  reasonn,  licing  Irath 
ua willing  and  unable  to  invest  them  with  more 
auUiority  than  they  then  had,  the  aid  of  par- 
liament became  absolutely  necessary  ;  anil  the 
•tatute  of  James  the  1st,  on  which  the  prisoner 
ataods  indicted,  was  according  made ;  by  which 
it  was  enacted,  that  if  any  person  being  mar- 
ried shall  marry  another,  the  former  husband 
or  wife  bein^  alive,  the  offence  shsll  be  felony. 

Before  this  statute,  the  ecclesiastical  courts 
had  the  cognizance  of  the  crime  of  tak- 
ing a  second  wife,  or  a  second  hosbaod, 
whilst  the  first-  wife  or  first  husband  vxas 
living:  but  the  statiAe,  as  f  understand,  takea 
that  branch  of  the  jurisdiction,  namely,  the 
power  of  inflicting  any  punishment  whatever 
oo  a  person  p^uilty  of  polygamy,  entirely 
from  the  ecclesiastical  courts ;  Insomoch,  that, 
if  at  this  time  a  process  was  to  issue  from 
aa  GljBidesiastical  Court  in  order  to  call  any 
person  to  account  for  bigamy  or  polygamy 
(whichever  it  may  be  term^,)  the  partv  cited 
might  obtain  a  prohibition  fi^m  the  judges  of 
the  temporal  courts  to  stop  such  a  suit,  in  the 
same  manner  as  a  prohibition  may  be  obtained 
in  case  of  a  .prosecution  in  an  Ecclesiastical 
Court  for  perjury  not  committed  in  that  court, 
or  for  any  other  crime  punishable  by  a  statute. 
Now,  my  lords,  it  is  evident,  that  the  one  court 
has  lost  what  the  other  has  gained,  in  respect 
to  the  offence  of  bigamy ;  so  that  the  temporal 
court,  or  rather  your  lordships,  are  able  to 
judge  of  bigamy,  and  of  every  ecclesiastical 
matter  incident  to  that  branch  of  spiritual 
jurisdiction*  It  may  here  be  observed,  that 
a  jactitation  cause  is  described  in  our  books 
of  practice  to  be  a  quati  defamatory  suit; 
and  most  certainly  it  m  so,  and  nothing  more, 
when  a  person  libelled  against  in  jactitation 
confesses  the  bosstiog ;  as,  when  a  man  cites 
a  woman  for  boasting,  and  she  acknowledges 
the  jactitation  ;  for  the  cause  ends  here,  and  js 
strictly  of  a  defamatory  nature.  But  I  do  not 
n%ean  to  depy,  when  the  deteiidant  imdertakea 
to  justify,  that  thi*  ^u*^  then  befsom^  truly 


iBatrimonial ;  for  thef  sentence  will  then  neces- 
sarily be,  either  that  the  parties  are  roan  and 
wife,  or  that  the  plaintiff^s  or  party  agent  is 
fi*ee  from  all  matrimonial  contracts,  '  quantum 
nobis  constare  potuit,'  or  as  far  as  to  us  as  yet 
ap|iears.     But  though   a  sentence  io  these 
words  may  have  frequently  been  adjudged  [as 
in  Jones  and  Bow,  Carthew  S35 — and  in  Clews 
and  Bathurst,  Strange  960,]  to  be  binding  on 
the  temporal  courts  in  cases  of  property,  tilt 
reversed ;   yet  it  by  no  means  follows,  that 
such  a  sentence  can  amot^nt  to  an  acquittal  of 
the  plaintiff  from  having  any  farther  evidence 
brought  against  him,  the  very  words,  *  as  tar  as 
to  us  yet  appears,'  implying  the  contrary,  and 
evincing  that  farther  proofii  may  legally  be  ad- 
duced io  the  proper  court.    The  words  of  the 
sentence   speak  sufficiently  for  themselves: 
there  is  no  occasion  to  have  recourae  to  autho- 
rities from  books.    Let  it  be  supposed  for  a 
moment,  thst  the  ancient  jurisdiction  remained 
in  the  ecclesiastical  courts,  and  that  tbey  pes*- 
seised  their  former  power;   is  it   possible  to 
conceive,  thaf  a  sentence  like  the  preoent,  pro- 
nouncing a  woman  to  be  a  spinater,  aa  far  as  to 
the  court  as  yet  appears,  could  be  a  bar  to  a 
suit  in  the  same  or  in  another  eceleaiasticai 
court  against  the  same  woman  for  polygamy  f 
If  it  could  be  a  bar,  it  would  amount  Io  an  ac- 
quittal, till  the  sentence  in  the  civil  suit  had 
been  reversed ;  whicJi  would  be  aifbvefsive  of 
justice,  by  making  the  commiaoion  of  an  oo- 
discovered  crime  m  one  conrt  a  shelter  agaiasi 
the  panishment  of  that  very  crime  in  another. 
If  the  doctrine  now  contended  for  should  pre- 
vail, that  the  ofiering  of  a  sentenee  in  jactita- 
tion, pronouncing  the  party  agent  free  from 
matrimony  as  far  as  yet  appeara,  ia  an  abaolnto 
bar  to  a  criminal  prosecution  ttiere  would  be  aa 
*opportunity  on  every  Indiotmeut  for  polygamy 
to  defeat  the  statute :  for  in  the  case  or  a  wo- 
man marrying  two  husbaMls,  if  tbe  first  hoa- 
baod  ahoold  consent  to  a  (»lloaiTe  unit,  the 
wife  would  have  nothing  to  do  but  to  cite  tbo 
first  bosband  into  an  ecdesiaatical  cseiirt  for 
jactitation,  if  she  aporeheuded  a  -  proaeootioD 
on  the  statute;  and  then,  either  on  coufesaioa 
of  the  boasting  by  the  firat    biMbeDd,  or  on 
his  failing  to  prove  bia  marria^,  if  he  uodcr- 
took  the  proof,  a  sentence  would  be  obtanied, 
which  would  intirely  defeat  the  atatote.    That 
thia  House  should  give  a  couutenanoe  to  a  doe- 
trioe  of  such  tendency,  ia  not  to  lie  imagined. 
It  would  be  90  far  to  reatore  the  eodeaiastical 
courts  to  their  former  autliority ,  aa  to  pat  it  to 
the  power  of  evil  diaposed  peraona  U»  use  thooe 
courts  to  the  defeasance  of  cUe  atatute,  without 
giving  hack  to  the  ecc1e8iaeti«»t  .ooiirta  a  ju- 
risdiction to  punish  the  crime  of  polygamr* 
which  would  thtis  go  unpimiahed  :  it  would  be 
to  render  those  courts  in  thia  respect  bortful, 
without  aflR>rdiog  the m^an  opportunity  €»f  being' 
useful ;  and  it  wouki  in  efi«*ct  be  to  deatrovm 
law  in  your  lordships'  judicial  capacity,  wmob 
.had  formerly  on  the  maturest .  conaidef«lssn 
been  estoblishediu  thia  Uoi^se  as  a  nmrtof  tbt 
l^isla^ui:^,  V^  ^^ 
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It  would  WW  be  improper  for  me  to  detoip 
youT  lordships  any  looger  on  this  question, 
which  has  been  so.  ably  and  fully  discussed  al- 
ready ;  and  1  shall  trust,  that  your  lordships 
^Bot  be  prerailed  on  to  declsre  the  sentence 
io  jactitation  conclusive  upon  this  high  court, 
or  (0  safier  it  to  be  read  judicially  as.  a  stop  to 
aoy  evidence  which  may  be  brought  as  a  proof 
of  tbe  marriage  of  the  lady  at  the  bar  with  Mr. 
Hervey,  now  earl  of  Bristol. 

fiut  on  supposition  that  the  sentence  may  be 
permitted  to  be  judicially  read,  it  may  be  ne- 
cessary for  roe,  in  contradiction  to  what  tbe 
gentlemen  of  my  own  profession  have  ass^ted, 
to  trouble  your  lordships  with  a  word  or  two  io 
the  brierest  manner  I  am  able,  io  order  to  shew, 
that  evidence  of  a  particular  kind  may  be  givep 
in  all  courts,  and  at  all  times,  to  rebut  a  sen- 
tence in  jactitation  in  disfavour  of  matrimony, 
for  tbe  purpose  of  relieving  an  injured  party 
and  of  punbliing  the  guilty. 

It  is  a  general  rule,  which  is  not  to  be  denied, 
that  respect  is  due  from  one  court  iki  England 
to  the  decisions  of  another,  and  that  comity  is 
doe  to  the  decisions  of  all  foreign  courts ;  and 
it  might  be  more  accurate  and  more  strictly 
true  to  say  in  general,  that  one  court  in  Eog- 
kod  is  bound  by  the  judgments  and  sentences 
of  another ;  but  the  generality  of  this  rule  does 
Dot  exclude  an  exception,  which  in  reality  af- 
ibrds  a  proof  of  its  generality  :  for,  under  cir- 
cumstances, evidence  of  every  sort,  parole  as 
well  as  instrumental,  miy  be  received  in  one 
court  to  affect  a  sentence  in  another.  Fraud  in 
a  single  person,  and  collusion,  where  there  are 
two  ot  OAore,  may  be  given  in  evijence  in. the 
same  court  in  a  different  suit,  or  in  another 
court,  to  aOTect  the  parties  to  a  sentence ;  and 
of  course  to  affect  tbe  sentence  or  judgment  it- 
self in  some  degree. 

It  is  true,  that  by  the  ecclesia^ical  law,  a 
sentence  io  an^  case  obtained  by  collusion  may 
be  declared  void  in  the  same  court  in  which  it 
was  pronounced,  by  means  of  a  special  suit  for 
that  purpose ;  and  most  certainly  at  the  suit  of 
a  person  having  an  interest,  who  could  not  even 
bare  intervened  at  the  time  when  the  suit  was 
pendiuf^  ;  and  such  was  the  case  of  lady 
rratftes  Meadows,  who  had  no  interest  in  the 
years  1768  and  1769,  when  the  suit  of  jactita- 
tion was  pending :  but  it  does  not  follow,  be- 
cause a  sentence  obtained  by  collusion  may  be 
annulled  in  the  same  court  where  it  was  pro- 
nouneed,  that  such  sentence  may  not  be  im- 
^peacbed  by  any  means  whatever  in  another 
coort. 

I  shall  not,  in  proof  of  what  I  have  atfvaneed, 
'detain  your  lordships  with  a  repetition  of  tbe 
particulars  of  Permor's  case,  as  reported  in  the 
third  part  of  Coke'a  Reports.  1  ftball  only  ob- 
serve, that  It  was  a  case  dependm^  in  the  Court 
of  Chancery,  in  the  44th  of  Elizabeth,  before 
air  Thomas  Egerton,  the  then«  lord-keeper,  in 
wbieh  Richard  Fermor  complained,  that  Tho« 
mas  Smith  tbe  defend^0t  was  his  tenant,  and 
liad  levied  a  fine  with  proclamaliods,  in  order. 
Id  bar  him  of  his  li))k^ritaiice,  by  ^^vio  tgid 
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practice.  The  lord-keeper,  considering  on 
one  side  the  mischiefs  which  might  arise  from 
such  practice,  and  on  the  other  side  consider- 
ing that  fines  and  proclamations  are  the  gene- 
ral assurances  of  toe  realm,  referred  the  case 
to  the  two  chief  justices,  Popham  and  Ander- 
son, who,  after  a  conference,  thought  it  neces- 
sary, that  all  the  justices  of  England  and' 
barons  of  tb^  Exchequer  should  be  assembled  : 
they  assembled  accordingly,  and  it  was  at 
length  resolved  by  the  two  chief  justices  and 
barons  of  the  Exchequer,  except  two,  that 
Richard  Fennor  was  not  barred  by  the  fine 
with  proclamations.  The  lord-keeper,  sir  Tho- 
mas Egerton,  commended  the  resoli^^on  of  th^ 
judges,  and  agreed  with  them  in  opinion. 

The  precedents  and  reasons,  on  which  th^ 
above-mentioned  opinion  wa;  formed,  have  al- 
ready been  ably  related,  and  are  well  known  to 
some  of  your  lordships:  it  may  sufiice  on  my 
part  to  add,  that  a  fine,  the  most  deliberate  (for 
it  is  five  yeai*s  in  completing)  and  of  course  tbe 
most  solemn  of  all  judgments,  was  not  deeme<{^ 
in  the  opinion  of  the  lonf- keeper  and  ten  of  the 
judges,  to  be  of  weight  sufficient  to  protect  a 
colluding  party;  but  was  suffered  to  be  im- 
peached by  the  admTssion  of  evidence  in  ano- 
ther court  than  that  where  the  fine  was  levied, 
in  order  to  liffprd  relief  to  an  injured  man. 

It  is  said  by  lord  Coke  in  the  same  Report 
that  all  acts  ecclesiastical  as  well  as  temporal 
shall  be  avoided  by  fraud  and  covin.  And  in- 
deed if  one  temporal  court  is  bound  in  justice 
and  law  to  pay  no  regard  to  the  judgment  of 
another  temporal  court  under  the  circumstances 
above  described,  can  any  reason  be  given,  why 
the  sentence  of  an  ecclesiastical  court  in  such 
a  case  should  be  treated  with  more  respect  by 
the  temporal  judges,* than  they  are  obliged  to 
pay  to  the  judgments  of  their  own  courts  ? 

But  to  the  honour  of  the  temporal  courts  it 
must  be  said,  that,  as  far  as  it  is  in  their  power, 
they  lend  their  aid  to  the  ecclesiastical  courts 
in.case  of  covin  and  collusion,  by  permitting 
the  ecclesiastical  courts  to  try  such  fraud,  even 
wh^n  committed  in  ^he  temporal  courts,  as  inci- 
dental matter. 

The  case  alltided  to  is  in  Moore's  ReportS} 
page  917,  Lloyd  aod  Maddox. 

Mr.  Lloyd  a  legatee  sued  Maddox  the  exe- 
cutor oY  the  deceased  in  the  Spiritual  Court  for 
his  legacy.  The  executor  alleged,  that  all 
the  testator's  effects  had  been  recovei'ed'  from 
him  the  executor,  in  a  court  of  common  law, 
by  a  creditor  of  the  testator.  The  legatee  al' 
leged  in  his  turn,  and  undertook  to  prove  in 
the  ecclesiastical  court,  that  the  recovery  at 
common  law  was  in  consequence  of  collusion 
or  covin  between  a  pretended  creditor  and  the 
executor.  And,  upon  the  admission  of  this  plea 
in  the  ecclesiastical  court,  the  executor  applied 
to,  tbe  temporal  court  for  a  prohibition,  which 
was  denied. 

And  from  this  it  is  evident  by  necessary  in- 
ference, that  the  temporal  courts  must  have 
deemed  themselves  competent  to  judge  ieci.- 
dentally  of  qOvib  *or  collusion  committed  ia  ar 
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tpiritual  court,  in  order  to  relieve  an  iojiired 
|>arty  or  tuitor  in  t  temportl  court. 

When  thiB  liberty  tiken  by  one  court  with 
the  apparent  judgment  of  another,  under^  dr- 
GumstaDces,  comes  to  be  considered,  it  seems 
to  be  founded  on  the  strongest  reason :  for  when 
a  jud^meot  has  been  procured  by  a  collusion 
of  parties,  though  it  must  stand  on  record,  and 
may  not,  I  grant,  be  actually  expunged  or 
takep  from  the  file,  but  by  the  court  in  which 
ft  was  given ;  yet  it  is  certainly  a  mere  nothinff 
to  those,  who,  not  being  privies,  can  shew  il 
false  and  covinous.  It  is  a  sentence  in  which 
Ihejudg^had  never  an  opportunity  of  doing 
teal  justice— and  is  undoubtedly,  what  It  has 
been  justly  stiled  by  a  writer  on  the  civil  law,  a 
Btage-play,  a  prouine  mockery,  or  any  thing 
but  a  judgment.  It  is  not  to  the  disrepute,  but 
to  the  honour  of  a  court,  as  well  as  to  the  beba- 
fit  of  the  public,  that  such  a  fraud  should  be 
detected.  The  upright  judge  must  of  all  things 
wish  it. — And  confident  I  aiii,  that  to  discover 
such  a  profligate  proiseediug  (from  which  no 
human  wisdom  can  protect  the  greatest  judicial 
abitities)  could  never  be  construed  into  a  breach 
'  of  comity  between  one  judicature  and  another; 
but,  on  the  contrary,  must  be  construed  by  the 
^deceived  court  as  a  vindication  of  its  purity,  and 
a  rescue  from  an  attempt  to  load  it  with  dis- 
credit. 

I  must  now  owii,  my  lords,  when  I  was  in- 
fbrmed  that  doctors  of  the  civil  law  were,  by 
the  permission  of  your  lordships,  to  Attend  on 
the  part  of  the  ladv  at  thelmr,  and  a  brief  vf  as 

S'ven  to  me  ou  tue  part  of  the  prosecutor  on 
at  account,  that  I  was  apprehensive  of  what 
Ivight  be  quoted  from  such  miscdiaoeous 
books,  as  the  digests,  the  code,  and  the  decre* 
tals,  iq  favour  of  collusion,  and  to  shew  how 
honestly  it  might  be  practised  under  particular 
eircumstances.  Nothing  however  of  this  kind 
faas  been  urged ;  and  I  nave  not  myself,  from 
any  inspection  of  the  titles  and  text  of  the  civil 
and  canon  law,  de  collusione  detegendd^  wh\ch 
treat  principally  of  collusive  causes  between 
masters  and  slaves,  and  between  oertaiu  of  the 
cfergy  in. order  to  defraud  the  laity,  been  able 
'to  gather  any  other  idea  than  (hat  oolluainn  be- ' 
tween  parties  to  a  suit  is  a  very  high  offence ; 
and  such  a  one,  I  make  no  doubt,  for  which 
colluding  parties  might 'now  be  articled  agaiust 
in  thO  ecclesiastical  court,  where  the  insult  was 
offered,  and  be  punished  at  discretion  by  ecde^ 
aiastical  censures.  But  a  particular  discussion 
of  the  nature  of  the  ofience  committed  by  par- 
ties colluding  in  a  cause,  how  that  collusion  is 
tobe  treated  when  discovered,  and  what  opera- 
tion the  discovered  collusion  will  have  upon  the 
Motanoe,  is  rather  to  be  expected  firom  later 
waters,  and  such  authors  as  Bf  enochlus  in  his 
Consflia,  or  Scaccia  de  re  judicata,  than  from 
the  laws  in  the  text  of  the  civil  and  canoa  law. 
And  these  authors  agree  in  general  in  saytne, 

*  quod  lata  sententia  per  colUistonem  hab^nda 

*  e4t  pro  non-senteotia,  et  quod  aliis  nop  nocet, 
'qoamvis,  sublatft  collutione,  poeereL    Nam 
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*  sententia  noo  prodest  adversus  tertiom;  vtl 

*  quia  tertios  erat  citandus,  et  tunc  Yictori  uoa 

*  prodest  ientcntia,   etiamsi  earn  obtinoiss^ 

*  stncer^.^ 

^  And  when  an  executor  [for  examplel  de- 
sirous of  proving  his  tentator's  will,  omits  to 
cite  one  among  others  of  the  next  of  kin ;  for 
in  that  case  the  omitted  person  may,  if  be  thinks 
it  lor  his  interest,  oblige  the  executors  to  prove 
the  will  de  novo  at  a  subsequent  time,  the  sen- 
tence establishing  the  will  under  the  process, ' 
by  which  one  of  the  next  of  kin  was  omitted, 
being  as  to  him  in  the  true  sense  of  the  ex* 
pression,  *  Res  inter  alios  acta.' 
The  same  author  proceeds  by  adding, 
*  Tel  non  erat  citandus,  quia  causa  agebattr 

*  cum  legilimo  contradiclure ;  et  tunc  licet,  si 

*  sententia  fuisset  lata  sine  collusione,  tertio 

*  uoceret ;  tamen,  si  foerit  lata  per  coliusioneniy 
<  non  nocebit' 

This  may  be  explained  by  the  following  sup- 
posed case :  if  an  executor  to  prove  his  testator^s 
will  should  cite  all  the  next  of  kin  regularly^ 
but  should  oollode  with  that  next  of  kin  to 
whom  the  management  of  the  suit  was  intrust- 
ed, and  prevail  on  him  to  feintplead,  and  not  pot 
forth  his  strength  on  account  of  some  private 
bargain,  and  by  this  covin  establish  the  wiU; 
yet,  though  the  sentence  in  this  case  would 
nave  bound  the  legal  contradictors,  who  had 
been  all  called,  and  also  all  other  persons  what- 
ever, if  there  had  been  no  co1lu8M>n,  it  diaO 
nevertheless  not  bind  the  injured  part  of  the 
legal  contradictors,  on  a  proof  made  of  the 
concerted  fraud. 

It  must  be  allowed,  that  these  writers  have 
not  (as  far  as  I  have  been  able  to  obaerre)  made 
mention  of  the  place  or  court  where  a  sentence 
coltusively  obtained  is  to  be  set  aside ;  and  if  an 
actual  setting  aside  or  total  reFersat  is  meant, 
there  is  no  doubt  but  that  this  must  be  done  in 
the  same  court  where  the  parties  colluded,  and 
in  no  other.         / 

But  if  it  is  only  asked,  where  and  in  what 
court  evidence  is  to  be  received  to  relieve  an  in- 
jured person,  who  was  not  a  party  to  thecollo- 
sion  T  My  answer  is,  that  it  13  plaio  from  these 
writers,  as  well  as  from  reason,  that  it  ia  to  be 
received  in  every  court. 

The  courts  of  civil  law,  known  to  these 
writers,  hear  in  the  same  court  and  under  the 
same  jurisdiction  causes  of  property,  and  also 
accusations  which  afiect  the  lite  of  the  accused, 
exactly  in  tlie  same  manner  as  our  Admiralty- 
courts  in  England  did  before  the  2Tth  of  Henry 
8.  And  theralbre  when  Scaccia  and  other  wri- 
ters, who  entertain  the  idea  of  the  same  court 
having  both  civil  and  criminal  jurtadiction,  say 
that  a  sentence  obtained  by  collusion  is  to  lie 
regarded  *  pro  non  sententia/  thw  meaning 
iairly  taken  must  be,  that  such  a  oeoitfioe 
would  be  effectually  avoidable,  or  rather  dts- 
jri^rded  etrery  where,  on  a  proper  psoof  made 
of  ihe  fraud  by' which  it  waa  obuined. 
,  \  am  aware  (hat  the  ca$e  ofMay  o  nnd  Browa 
waaouoted  by  ihoadvocatea  ifti  the  other  aid^ 
aialateiniiaii%'in  which  the  freaeotjadfg* 
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«f  tiM  Fwofitif e  Court,  nr  G«om  Hay, 
wfaoM  decrees  wilt  alwayi  btFe  f  reatweigDtY 
was  ofopinioot  tbaihe  could  not  ia  bk  court 
laoeiYo  eVideuoe  of  a  seutence  baving  been  ob- 
tained bj  conosioo  in  tba  court  of  tbe  bisbop 
af  London. 

The  case,  in  brief^  was  as  fbllows : 

.  One  Mrs.  Ailmer  died  intestate,  and  Mr. 

Brown,  as  ber  bosband,  obtained  tbe  admi- 

nisliatiaa  of  ber  effects. '   Lady  M^o  bad 

prored  berself  to  be  tfie  daughter  of  Mrs.  Ail- 

■nr,  and  bad  cited  Brown  to  brin^  in  tbe  ad- 

laiaistration*  and  shew  cause  wby  it  should  not 

be  revoked,  as  unfairly  obtained.  Brown  nroif  ed 

bis  marriage  to  Mrs.  Ailmer  beyond  a  ooubt ; 

hot  lady  Mayo  then  alleged,  that  Brown  bad 

been  married  tp  one  Ellen  Cutts,  who  was  li?- 

tag  at  the  time  of  tbe  fact  of  the  marriage  of 

Brown  with  Ailmer.    Brown  answered,  that 

fiOcn  Cutis  did  once  make  pretensions  to  biro ; 

bot  tbal  in  a  suit  of  jactitation,  brought  by  bim 

against  ber  in  the  court  of  the  bishop  of  London 

in  173a,  sbe  was  eiijoined  silence  by  sentence; 

and  he  was  pronounced  frta  from  anj  matri- 

Bonial  connexion  with  her.  To  this  lady  Mayo 

replied  by  plea,  that  the  sentence  bad  been  ob> 

lamed  by  collusion  between  Brown  and  Cutts, 

aoddenred  to  be  suffered  to  prove  her  aHe- 

gatioa. 

ManT  of  the  arguments  were  then  used 
which  nave  been  nude  use  of  on  tbe  present 
occasion ;  but  tbe  judge  did  not,  as  1  und^- 
stand,  re^t  the  distinction  between  receiving 
evidence  in  favour  of  an  injured  person,  and 
being  able  to  annul  the  sentence,  and  absolutely 
deny  bis  authority  to  admit  lady  Mayo'a  alle- 
gation, but  only  appeared  to  make  choice  of 
tfie  method  of  stouping  the  cause  in  the  Pre- 
logative  Court  till  lady  Mayo  had  applied  to 
the  biabon  of  London's  court  fbr  reliaf :  and  in 
80  doing  be  laid  great  stress  on  the  note  in  the 
maigin  of  Strange's  Reports,  pu;e  081,  where 
it  is  said,  that  the  chief  lostice  ofthe  Common- 
Pleas,  in  the  case  of  Pmdham  and  PbiUips, 
held  a  sentence  in  the  Ecclesiastical  Court  to 
be  oondnsiTe,  and  would  not  receive  evidence 
of  fraud  or  collusion  in  obtaining  it.    But  it  is 
evident  from  tbe  very  able  manuscript  note  of 
tbe  cise  of  Prudbam  and  Phillips  by  tbe  late 
Mr.  Ford,  whose  learning  and  accuracy  are  too 
well  known  to  stand  in  need  of  any  encomium, 
that  tbe  only  season  whv  chief  justfee  Willes 
refused  to  suffer  Mrs.  Phillips  to  relieve  herself 
bygiring  a  proof  of  collusion  in  tbe  bishop  of 
Lwdon's  court,  was,  because  Mrs.  Phillips^ 
berself  was  a  party  to  that  suit  in  tbe  Eccle- 
dsstical  Court:  so  that  in  truth  and  fact  the 
decree  made  in  tbe  Prerogative  Court  in  Mayo 
sad  Brown,  apjieara  to  have  been  founded  more 
en  the  ancertiun  authority  of  tbe  note  in  tbe 
isaqpa  of  sir  John  Strange's  Reports^  than  on 
any  other  precedent. 

Blow  if  a  suggestion  of  fraud  in  a  single  pcfr- 
asn,  or  collusion  between  many,  affords  a  fbun- 
dalMtt  ^  a  court,  in  which  causes  of  property 
only  are  decided,  lo  receive  evidence  tnat  such 
t^andnr eoHiiaiiui.waausedinobtainiiy  ase^- 
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fence  in  another  court  wbioh  has  jnri 
in  cases  of  property,  it  becomes  necei 
fortiori^  that  a  court,  held  for  tbe  pun; 
of  criminalSf  should  admit  evidence  t 
that  a  fraud  of  for|i;ery  bas  been  comn 
a  court  of  civil  junsdlctioo:  and  tb 
strong  instances  in  tbe  law  of  England  t 
that  civil  judgments  have  been  regar 
only  as  of  bo  weight  to  .exculpate  in  < 
prosecution^;  hot  on  tbe  contrary  as  a] 
tioos. 

Tbe  case  of  Parr  in  Kelybg*s  Report 
of  many  strongly  to  this  purpose, 

Richard  Farr,  having  an  infention  to 
bouse  of  Mrs.  8tanier,'told  an  attori 
Mrs.  Stanier  was  bis  tenant,  and  he  oc 
make  her  ooii  his  bouse:  tbe  aUorn< 
ceeded  regularly  in  a  canse  of  ejectinei 
one  Eleanor  Cnadwiek,  an  accomplic 
Farr,  having  sworn  falsdy  that  sbe  nad 
Stanier  with  a  copy  of  a  declaration,  jai 
was  obtained,  a  writ  issued,  tbe  worn 
ejected,  and  ber  house  was  robbed  by  F 
Uhadwick,  who  had  got  legal  possessios 
and  Chadwick  were  aAerwards  indicted 
Old- Bailey ;  and  on  proofs  given  of  tbi 
it  was  agr^  by  lora  chief  justice  Hj 
John  Retyog,  and  Mr.  Justice  WiM 
though  tbe  prisoners  made,  use  of  tl 
and  the  officers  of  the  law,'  yet  as  tl 
dene  '  in  fraudem  legis,'  tbe  course  thi 
taken,  was  so  far  from  excusing  the  n 
that  it  beiffhteoed  the  offence  by  abusi 
law.    Kelyng^s  Reports,  p.  43,  44. 

There  is  a  single  case  on  the  other  si< 

King  against  ITincent,  reported  in  Si 

4bl,  wMre  it  is  said,  that  Yiocent  was  ii 

for  forging  a  wilt  of  a  personal  estate,  ai 

the  forgery  was  proved  at  tbe  trial,  hi 

Vincent  having  produced  the  probate, 

held  to  he  conclusive  in  support  ofthe  w 

This  opioion  is  said  to  have  been  gives 

8tb  year  of  Geoijge  1,  and  no  subsequei 

bai  been  quoted  in  support  of  It ;  but  ni 

of  other  cases  have  been  iiuoted  by  tbe  c 

against  tbe  lady  #t  tbe  bar,  where  the  ui 

oate  prisoners  nave  been  found  guilty  oi 

ing  wills,  in   part  upon  the  same  ev 

(bamely*  the  probate)  on  which  tbe  ver 

tunate  Mr.  Vincent  was  acquitted. 

•  Among  others  dted  from  the  State  Trii 

Session-papers,  the  case  of  one  Sttrlie 

been  mentioned ;  and  a  strong  to  she 

absurdity  of  tbe  doctrine  held  in  tbe  Kio 

Vincent  could  not  well  be  imagined. — ^On 

Shotter:  being  known  to  have  money 

(niids,  Stirling  forced  a  will  for  her.    Hi 

considerable  legacies  to  severa),  but  to  h 

be  gave  30/.  only  as  executor ;  for  it  was 

oient  for  his  purpose  to  get  possession,  in 

to  make  her  whole  fortune  bis  own.    Vi 

tained  a  probate  from  the  Prerogative  < 

and  endeavoured  to  receive  her  stock  ! 

Sonth-Sea- bouse,  bot  was  discovered  i 

attempt,  and  indicted  for  tbe  forgery. 

probate  was  produced  iu  court,  and  acci 

to  tbe  doctrine  in  the  King  aiid  Viocao 
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sight  of  the  probate  should  have  instantly  oc- 
casionetl  the  acquittal  of  the  f^risooer ;  for 
tbouteh  Mrs.  Shutter  herself  was  alive,  and  ap- 
peared in  the  court,  jet  witneases  must  have 
been  necessarijy  produced  to  prove  her  iden- 
tity ;  and  sucU  evidence,  according  to  the 
doctrine  in  the  King  against  Vincent,  ought 
Dot  to  have  been  admitted  against  the.  probate, 
^hicli  ought  to  have  been  cenchisive.  The 
prisoner  t»owever  was  convicted. . 
. .  fiut  admitting  for  a  moment,  tbat  the  case  of 
the  King  and  Vincent  was  legally  determined, 
it  dees  not  seem  to  apply  in  the  present  instance, 
unless  it  could  be  shewed,  that  the  prosecutor 
cffei^ed  to  give"  evidence  of  collusion  in  ob- 
tafnibg  it,  and  was  not -permitted  so  to  do ;  for 
it  was  said  by  one  of-the  civilians,  that  the  pro- 
bate issued  in  that  case  by  a  decree  of  the  Ec- 

/cl&jiastical  Conit,  and  not  in  common  fona. 
If  it  did  so  issue,  it  is  to  be  presumed,  that  such 
decree  was  made  between  parties  duly  adverse, 
till  the  contrary  is  made  to  appear ;  and  the- 
contrary  was  not  attempted  to  be  proved.  And 
it  DMist  be  confessed,  if  the  parties  to  the  suit 
in  the  Prerogative  Court  were  truly  adverse, 
that  then  the  fraud  either  was  or  might  have 
been  in  proof  l)efore  the  .original  proper  court : 
and  this  might  have  aflbrded  some  colour  for 
saying,  the  man  shall  not  be  -put  twice  upon 
bis  trial  for  the  same  offence ;  though  such  an 

/argument  coold  only  have  been  specious ;  for 
when  the  question  in  a  court  of  civil  jurisdiction 
Is,  will  or  no  will,  deed  or  no  deed,  and  a  for* 
£fliry  is  detected,  the  person*  who  committed 
that  forgery  must  be  tried  for  it  in  another 
.  iBOurt  and  by  another  proceeding,  or  he  will 
never  be  punished  as  the  law  of  £ogl)md 
directs. 

It  may  be  here  proper  to  observe,  that  no 
•ne  case  has  lieen  mentioned  by  the  gentlemen 
on  the  other  side,  where,  ill  any  court  of  civil 
or  criminal  jurisdiction,  a  proof  of  collusion  in 
another  court  had  been  offered  by  a  proper 
person,  and  not  received  or  rejected.  The  case 
of  Hatfield  and  Hatfield  in  the  House  of  Lords, 
in  the  year  1727,  has  been  answered  by  tdl  the 

'  counsel  who  have  preceded  me,  by  shewing 
that  collusion  was  not  at  issue  in  that  case.  And 
in  the  case  of  Kenn,  7  Coke,  so  much  insisted 
OD  by  doctor  Wynne,  there  is  no  mention  nor 

.  the  Mast  hint  given  of  fraud,  covin,  or  collusion. 
Iq  that  case,  Christopher  Kenn  had   issue 


Trial  off  he  Duchess  iif  Kingslorif  [SOi 

that  as  the  eccldiiastical  judge  had  decreed  tl^s 
marriage  to  be  void,  bis  judgment  should  be 
credited,  kithougb  the  narties  were  proved  to 
have  been  of  the  age  or  consent,  and  although 
the  foundation  was  false  on  which  the  svH" 
tencci  had  been  grounded ;  inasmuch  as  tbe 
court  of  Wards  would  not  examine  into  the 
cause  or  reasons  of  the  sentence,  whether  true 
or  false. 

From  all  which  nothing  farther  is  to  be  col- 
lected, than  that  a  sentence  in  the  l^cclesiss- 
tical  Court  is  to  have  full  credit  given  to  it  ss 
long  as  it  subsists  unrepealed ;  and  that  it  ii 
not  to  be  overturned  in  the  same  court  where  it 
was  given,  or  by  any  other,  on  account  of  errpr 
and  mistake  in  la#  or  fact ;  and  this  is  certua 
law :  but  it  is  to  be  observed,  that  the  parties 
divorced  bad  been  long  dead  before  the  suit  wtf 
commenced,  and  that  there  is  not  the  remoteit 
hint  or  suggestion  through  the  whole  esse, 
that  the  Ecclesfasticat  Court  had  been  deceived 
by  any  fraud  or  collusion  between  the  partiei 
litigant.  - 

As  to  the  case  of  Pfudhadn  and  Phillips,  the 
counsel  for  the  lady  at  the  bar  were  certainly 
led  into  *a  n^istake  by  the  note  which  I  bare 
ah^ady  mentioned,  inserted  in  the  margin  of 
Strange's  Reports,  page  961,  and  were  oot 
aware  of  the  note  in  Mr.  Ford's  manuscriptt 
which  is  of  undoubted  authority,  and  frotn 
which  it  appears  that  one  JMTr.  Pru<lham,  as  a 
creditor,  brought  an  action  oT  debt  in  1737, 
against  the  well-known  Mrs.  Teresia  ConsttDtii 
Phillips. 

Mrs.  Phillips  gave  in  evidence,  her  marriage 
with  Mr.  Muilman. 

Mr.  Pf  udham  produced  a  sentence  aoDuIliog 
that  marriage,  in  a  cause  of  nullity,  on  accoaot 
of  a  prior  marriage  with  one  Delafield ;  and 
this  Mr.  Prudbam's  counsel  relied  upon  asooo- 
elusive  evidence  of  the  nullity  of  the  marriage 
with  Muilman  ;-r-and  so  it  was  agreed,  unltfs 
the  defendant  Phillips  might  be  admitted  to 
shew  fraud  in  obtaining  the  sentence,  and  so  to 
avoid  it,  as  judgments  are  daily  avoided,  by  re- 
plications of  fraud. 

"  R^olved,  on  great  debate,  that  theecdesi' 
astical  law  was  part  of  the  law  of  the  land,  and 
that  sentences  b^  their  judgfes  were  in  matted 
of  spiritual  jurisdiction  of  equal  force  with 
judgments  in  courts  of  record  and  ia  courts  of 
equity :    but  that  whatever   objections  would 


Martha  by  £iizabetb  Stowell ;   but  he  after- :  avoicf  a  judgment,  the  same  would  be  si 


wards  obtained  a  sentence  in  cause  of  nullity 
against  Elizabeth  Stowell,  as  having  been  mar- 
ried to  her  '  infra  nubiles  annos;*  and  the 
.marriage  was  pronounced  void  in  an  Ecclesi- 
astical Court. 

Martha,  the  daughter  of  that  marsiage,  in 
order  to  make  good  jier  title  to  her  father's 
estate,  was  aAerwards  permitted,  and  probably 
tbroiu[b  some  mistake  or  haste  in  the  court  of 
.Wards,  and  without  hearing  counsel,  to  give 
evidence  that  Kenn  and  Slowell  her  father  and 
mother  were  not  *  infra  nubiles  annos'  when 
thev    intermarried.     But  according  to    lord 
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Coke's  Report,  the  court  of  Wards  agreed,   case  aliowed  to  allege,  that  the  suit  In  li^ 


cient  to  overturn  a  sentence  in  the  Spiritual 
'  Court,  but  none  other.  That  fraud  used  in  ob- 
taining judgments  was  a  deceit  on  the  Court, 
and  hunfurto  atrangers,  who,  as  they  could 
not  come  in  to  reverse  or  set  aside  the  judg- 
ment, must  of  necessity  be  admitted  to  aver  it 
was  fi^udulent. 

"  But  that  Mrs.  Phillips  had  been  a  party  a 
the  caose  in  the  Ecclesiastical  Court,  aoo 
whether  she  was  imposed  upon,  or  joined  ui 
deceiving  the  Ecclesiastical  Court,  this  is  out  a 
time  or  place  for  her  to  redi^ess  herself." 

Now,  although  Mrs.  Phillips  was  not  ia  tmt 
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Eecletiastical '  Coari  aonulliog'  her  mutiaee 
was  coUusirc,  yet  the  reatOD  on  which  the 
Court  refined  to  allow  her  so  to  do,  Dtmely ,  her 
hafiiig  keen  a  .party  io  the  coUusire  soit, 
amoonts  to'  a  fall  proo^  when  joined  with  the 
other  doctrine  laid  down-hy  the  Court  and  re- 
lated- io  the  case,  that  any  person  not  havinnf 
keen  a  party  would  at'dl  times  be  permitted  in 
a  oourt  of  comoion  law  or  eqfOity  to  allei^e 
fraud  or  collusion  to  ha?e  been  practised  to  his 
iitjury  io  an  ecclesiastical  CKurt. ' 
^  '  On  the  whole  therefore  it  appears  beyond  a 
doubt,  from  the  instancps  which  have  been 
^ren,  that  in  civil  cases  a  stranger  is  admitted 
ID  one  court  to  allefre  add  prove  in  his  defence 
that  a  sentence  to  his  prejudice  has  been  pro- 
nounced in  another  court  by  means  of  fraud 
and  collusion ;  and  that  a  prosecutor  in  a 
criminal  prosecution  is  constantly  permitted  to 
do.ihesame. 

^  Taking  it'  then  fee  (B^pted,  that  this  in  ge- 
neral must  be  conceded,  it  only  remains  to  en- 
tire, why  evidence,  if  necessary,  should  not 
tie  admitted  to  destroy  the  force  of  the  sen- 
tence io  the  present  case,  in  favour  of  the  crown 
and  of  the  public,  who  were  not  parties  to  the 
jactitation  suit  between  Mr.  Hervey  and  the 
lady  at  the  bar,  and  yet  are  interested,  if  it  is  a 
crime  to  marry  a  second  husband  whilst  the 
first  is  living ;  or,  in  other  terms,  to  enquire 
why  a  sentence  of  jactitation  of  all  sentences 
should  be  sd  highly  distioguisbed  on  account  of 
its  worth  and  stability,  as  to  be  held  forth  as 
an  exception  to  the  general  rule,  and  as  the 
-4Mily  species  of  sentence  which  ought  to  be  so 
Ikvonred  and  honoured  by  being  regarded  as 
conclusive. 

That  the  proceedings  in  the  Ecclesiastical 
Court  are  oAen  rather  of  longer  duration  than 
could  be  wished,  is  not  to  be  denied ;  and  that 
this  principally  arises  from  the  number  of  pos- 
sible appeals  under  particular  circumstances 
from  the  first  hearing  of  a  cause  to  what  in 
general  cases  may  be  termed  the  last,  is  equally 
true. 

When  a  sentence  [for  example]  given  in  a 
cause  of  jactitation,  in  which  marriage  was  at 
issue,  has  passed  through  all  the  stages  of  ap- 
peal, the  cause  is  still  liable  Io  be  opened  de 
nopo  IB  favour  of  matrimony,  as  if  nothing  had 
been  done.  Was  this  possible  prolixity  of  pro- 
ceeding, and  were  these  oppoiiunities  of  ap- 
pealing, an  impediment  and  safeguard  against 
collusion  (as  one  of  the  doctors  has  gravely  at- 
legied  them  to  be)  I  do  not  deny  that  a  cause 
of  jactitation  roust  of  all  causes  stand  fairest  to 
be  the  most  immaculate  and  most  free  from 
the  stain  of  fraud.  But,  when  it  answers  the 
purpose  of  parties  to  collude,  is  it  to  be  pre- 
snroed  that  those,  who  could  begin  a  cause  col- 
Insively,  would  scruple  to  carry  it  on  from  one 
eoort  to  another,  till  they  came  to  the  end  of 
their  journey,  if  it  was  necessary  so  to  do  to 
obtain  their  end  P  The  troth  however  is,  that 
geveral  appeals  are  not  absolutely  necessary  ; 
and  that,  when  there  is  collusion  in  a  cause, 
tSatire  is  either  no  app(^l,  or  aD^»«teasible  one 
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only,  which  is  always  subducted  within  a  con- 
venient time ;  and  the'  gentlemen  best  know, 
whether  an  appeal  IVom  the  sentence  relied  on 
in  the  present  case  was  subducted  or  hot  A 
sentence  in  jactitatibn  proooanced  indisfavour 
of  matrimony  is  defined  to  be  transitory,  and 
not  final ;  and  this  definition  seems  to  be  foimd- 
ed,  as  absurdities  sometimes  are,  on  a  tenet  of 
religion.  The  religion  I  mean  is  that,  which 
after  having  been  received  in  this  kiogdom  for 
a  long  series  of  years,  was  afterwards  and  now 
is  with  reason  protested  against.  In  this  re-  • 
ligion  it  is  maintained,  among  other  condemned 
doctrines,  that  marriage  is  a  sacrament,  and 
not  to  be  dissolved:  and  akhoogh  it* nearly 
amounts  to  a  certainty,  that  the  rites  of  mAtrt- 
mony  are  not  now  quite  so  strictly  regarded  in ' 
England  as  they  have  been  heretofore,  and  that 
his  majesty's  subjects  of  almost  every  descrip- 
tion, from  the  lowest  'to  the  highest,  have 
shewed  an  utter  abhorrence  of  this  doctrine  of 
the  church  of  Rome ;  yet  it  is  hot  to  be  won- 
dered at,  that  the  ancient  canonists,  who  were 
to  a  man  of  the  religion  I  have  just  mentioned, 
and  had  (he  framing  of  the  code  ecclesiastical, 
should  so  fabricate  or  bend  the  law,  as  to  ren- 
der it  the  support  of  marriage  by  every  possi- 
ble method,  and  should  lay  }\  down  as  a  maxim, 
that  a  sentence  in  a  marriage  cause'  should 
never,  in  their  language,  pass  into  remjudi^ 
catam,  or  become  a  final  judgtnent,  hot  tie 
eternally  open  and  liable  to  revision  and  rever- 
sal, notwitnstanding  it  may  have  been  esta- 
blished by  appeal  upon  appeal,  and  even  by  the 
judges  of  the  common  law  in  a  coiirt  of  Dele- 
gates under  the  king's  special  commission,  and 
afterwards  by  the  lord-chancellor,  who  may 
have  refused  a  commission  of  review.  Clarke's 
Praxis,  title  205. 

To  render  the  privilege  of  a  jactitation  cause, 
in  which  the  proof  of  marriage  has  been  at-  . 
tempted  but  not  perfected,  still  more  extensive, 
the  generatjBafeguard  against  perjury  has  bben 
entirely  taken  away  in  this  species  of  suit ;  Ibr 
the  publication  of  the  depositions  i»  no  obstacle 
to  fresh  examinations,  and  new  witnesses  may 
continually  be  admitted  in  favour  of  matrimony, 
even  after  the  former  depositions  have  been  in-- 
spected,  and  without  auy  proof  made  that  such 
witnesses  are  lately  come  to  the  knowledge  of 
the  producer ;  which  is  a  proof  expected  and  ^ 
required  in  all  other  causes  whatever,  and  a 
rulenever  departed  from. 

Clarke,  in  his  book  of  Practice,  is  express  to 
this  purpose,  and  uses  the  following  words: 
'*'1icetgeneraliter  non  admittuntur  test^  post 
pnblrcationem,  admittuntur  tamen'  in  caus& 
matrimooiali  sine  juramento,  quod  testes  no-  . 
viter  ad  notittam  pervenemnt."  Tit.  305.  It 
is  allowed  too  in  this  species  of  cause,  that  not 
only  the  party  silenced,  but  that  any  other  per- 
son, interested  to  establish  the  matnmoDy,  may 
take  up  the  cause  in  the  state  in  which  it  waa 
left  in  the  same  court,  and  proceed,  as  I  appre- 
hend, in  another  court,  and  invocate  or  illate 
the  proceedings. 

The  *  para  citttSy'  or  defendant^  is  also  at 


«<»] 


l&eEORGS  UL 


libertjt  to  go  into  aootkur  court  iit  m  new  ma- 
trunonial  cause ;  aa  Cbv  ezaiDple»  in  a  cause  of 
fcstitatioD  of  ooDJiigAl  ri(jfbts:  /  licere  parti  ci- 
'  tate  aat  in  eodem  jndicio,  aut  coram  alio  jti- 

*  4ioe  (Don  obstante  quod  eitatio  jemanaYit  ia 
'  caosA.  jactitatioDifr)  contra  actorem  instituere 

*  cattflam  matrioionialeai.'  See  Clarke's  Praxis, 
^  195,  S05.  ' 

This  ambalatory,^  iodeterminate,  state  of  a 
sentence  in  jacdtalien  nuist  certainlj^  in  the 
apprebension  of  any  man  not  a  layvyer,  be  a 
▼ery  improper  curcomslsnoe  to  be  urged  in  or- 
der to  render  this  species  of  sentence  giren  in 
one  canse  an  absolute  bar  to  proceediog  to  judg- 
ment in  another  cause  of  a  civil  nature,  and 
more  particularly  to  make  it  a  Imut  in  a  cause 
itf"  a  criminal  nature  in  anotber  kind  of  juris- 
diction.  Taking  tbings  therefore  as  tbey  are, 
and  baviOg  proved  the  law  respecting  this  ez- 
taordinary  species  of  sentence  from  the  books 
cf  pntctice  which  describe  it,  can  any  good 
reason  be  assigned  why  such  a  sentence  should 
be  condosiTe  in  the  present  case,  and  should 
not  be  remed  and  revoked,  if  occasion  should 
lequire  it,  in  the  high  cpurt  before  which  we 
now  are  ? 

,   .  This  senience  never  pssses  into  a  rem  judi' 
eatami  or  final  jadgment — it  is  subject  to  be 
revised, in  any  other  court,  having  jurisiliction^ 
than  that  in  which  it  was  first  given.    The  act 
of  James  1,  by  which  the  marrying  of  a  second 
husband  or  second  wife,  whilst  the  first  is  Uv* 
ing,  is  made  felony,  has,  by  creation  the  felony, 
plaioly  transferred  that  branch  of  the  ecclesias- 
tical jurisdiction,  which  before  ponished  poly- 
gamy, tf   those  courto  where  criminals  arc 
tried ;  and  to  remove  even  the  apjpesrance  of 
any  difficulty  which  might  have  arisen  on  the 
right  of  the  prosecutor  to  offer  the  sentence, 
the  counsel  for  the  lady  have  themselves  de- 
aired  leave  on  her  part  to  bring  it  before  the  | 
court,  and  have  actually  introduced  it :  can  it 
thensfore  be  possible  that  this  high  coort  should 
not  think  themselves  authorized  by  a  com- 
plete jnrisdiction  in  every  respect,  spiritual  aa 
well  as  temporal,  to  give  the  prosecutor,  on 
the  part  of  the  crown  and  of  the  public,  the 
liberty,  under  all  the  circumstances  of  this 
case,  of  offering  a  proof  of  the  nullity  of  the 
sentence,  by  pomting  out  from  the  proceedings 
Uiemselves,  if  necessity  should  r^uire  it,  the 
marks  of  fraud  with  which  they  abound ;  or, 
what  is  rather  to  be  expected,  to  give  tlie  pro- 
aecotor  the  liberty  of  addocii^  evidence  ra  a 
more  direct  manner,  bo>h  oral  and  instru- 
mental, to  prove  the  marriage  of  the  lady  at 
the  bar  with  Mr.  Hervey,  the  present  earl  of. 
Bristol;  by  which  the  collusive  proceedings 
before  the  Ecclesiastical  Court,  and  the  truth 
of  the  principal  accusation,  will  at  one  and  the 
same  time  be  plainly  demonstrated  ? 

Ldrd  Pregident  qfihe  Council,  My  lords^  £ 
move  yoor  lordships  to  adjourn  to  the  Cham* 
ber  of  Pftrfiament. — LOrds.  Ay,  ay. 


Trud  qftle  Duchen  of  Kingston  f         [SM 

The  Lords  and  others  retorned  (o  tiie  Chtm. 
her  of  Parliament  in  the  same  order  they  ctme 
down ;  and  tbe  House,  being  thus  resomed, 
resolved  to  proceed  further  ia  the  Trial  of  Eli- 
zabeth duchess  dowager  of  Kingston,  in  West- 
minster-hall, on  Friday  next,  at  ten  o*dock  in 
the  morning. 


TBBTHnmDAT. 

Friday  f  April  19. 

The  Lords  and  oAers  came  fpom  the  Ginni- 
ber  of  Parliament  in  the  same  order  ss  «i 

aadlbe 


Tjiesdar ;  and  the  Peers  .      ^ 
Lord  Kgh  Stewwd  in  Ws  chair. 

Lard  High  Stewards  My  lords,  the  Howe  19 
resumed.  Is  it  your  lordships'  pleasure  tbe 
judges  may  be  covered  F — Lord$,  Ay,  ay. 

Then  the  Serjeant  at  ^'Arms  made  proela- 
matkm  for  silence ;  and  the  duchess  of  King- 
ston was  conducted  to  tbe  har. 

JU  H.  5.  •  Mr.  Wallace,  yoa  may  proceed 
with  your  reply. 


Lord  High  Steward,  This  House  is  adjoum« 
ed  to  tbe  Chamber  of  Fariiament. 


Mr.  Wallace,  My  lords,  I  mostbespesk  jroor 
lordships'  indulgence  to  examine  and  dtscais 
the  great  variety  of  argumente  and  coosiden- 
tions,  which  the  counsel  on  the  part  of  tbe 
prosecution  have  thought  proper  to  enter  into, 
and  submit  to  your  loitlsbips.  I  ooght  ia  tbe 
first  place  to  teke  some  notice  of  the  charge  of 
novelty  imputed  to  myself,  and  those  who  as- 
sist me,  in  the  attempt  to  introduce  the  ses- 
tenoe  of  the  Ecclesiastical  Court,  before  tbe 
cause  has  been  opened,  or  the  evidence  on  tbe 
part  of  (be  prosecution  etated  to  your  k>rdabipi. 
It  might  perhaps  be  thought  a  safficient 
answer  to  observe,  that  no  indictment  ever  yet 
has  been  preferred  on  this  sUtute,  where  tbe 
Ecclesiastical  Court  had  given  a  senteooe  npoa 
the  subject.  The  prosecutor  of  thi;i  iodictroest 
has  had  the  boldness  to  set  at  defiance  the  pro- 
ceedings in  tbe  Ecclesiastical  Court ;  and,  ia 
direct  opposition  to  a  sentence  pronouaeed 
there,  to  prefer  in  a  court  of  criminal  jurisdie- 
tion  a  charge  of  felony  ;  for  although  crimioal 
prosecutions  are  and  most  he  in  the  name  of 
the  crown,  yet  in  both  cases  they  are  carried 
on  by  private  individuals ;  and  your  lordships 
partieularly  know,  in  the  present  case,  there  11 
a  'private  prosecutor,  and  one  who  might  bpve 
applied  on  the  score  of  interest  to  the  Eccle- 
siastical Court,  to  have  had  thai  sentence  re- 
examined. 

With  respect  to  tbe  novelty  of  the  proceed- 
ings, the  counsel  for  the  noble  lady  at  tbe  bar 
would  have  found  themselves  standing  roocb 
in  need  of  your  lordships*  psoxlon,  if  thejr  bad 
not  interposed  the  sentence  at  the  time  it  was- 
ofiisred.  If  they  had  peroutted  a  cause  of  this 
kind  to  have  proceeded  into  evidence«(whicb» 
from  tbe  accounts  we  have  heard,  is  to  be  laid 
before  the  Court  by  a  number  of  witnesrt% 
aod  of  course  inust  have  taken  up  your  lord- 
ships many  days  in  the  examination),  and  after 
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all,  t&e  tentaice  had  been  pioduced  and  at- 
teoded  whh  fhe  effect  wbieh  we  hope  it  will 
hare,  what  would  bare  been  the  aitiiation  of 
counael,'  who  had  auffered  so  aauch  of  your 
lordships'  time  to  hare  been  mis-Bpent  in  the 
examination  of  parole  evidence  to  facts  which 
could  not  be  admitted  against  the  decision  of- 
feied  to  yoorlordships  f 

Bot  In  trntb  it  is  not  new  in  practice  \  the 
'case  alluded  to  is  not  only,  as  it  had  been  term- 
ed, a  Goloor,  but  a  jnstification  for  what  has 
been  done.      It  is  true,  it  was  an  ejectment, 
which  the  gentlemen  have  properly  called  a 
fictitious  proceeding.     It  was  for  that  reason 
the  8enteni«  was  not  interposed,  till  the  eri- 
deoce  was  opened ;  for  till  theft  the  defendant 
is  ignorant  in  what  manner  the  plaintiff  intends 
to  make  out  his  claim :   but  as  soon  as  it  was 
stated,  that  he  derived  througffa  a  marriage, 
which  had  been  examined  and  decided  io  the 
/Ecclesiastical  Court,  the  counsel  immediately, 
without  suffering  evidence  to  be  given,  inter- 
posed tbe  sentence.     In  (his  caie  there  is  fto 
oecasiou  to  wait  for  the  ojpening  of  counsel ; 
Hut  upon  the  face  of  the  mdictment  the  sup- 
poaed  marriage  with  M r«  Hervey  is  staled  as 
the  ground  of  the  offence :  the  crime  in  the  in- 
dictment charged  is  a  marriage  with  his  grace 
the  dii^e  of  f  ingston,  during  tbe  life  of  Mr. 
Hervej,  to  whom  ihe  ndble  prisoner  at  the  bar 
Is  alleged  to  have  been  before  married ;   and 
consequently  upon  the  validity  of  that  marriage 
the  question  depends.    The  marriage  with  the 
duke  of  Kingston  was  notorions  in  the  face  of 
the  church,  under  the  sanction  of  a  licence 
from  Che  archbishop  of  Canterbury,  and  in  the 
presen<;e  of  many  witnesses.     Ilie  supposed  I 
marrii^  with  mt.  Hervey  was  the  sole  ques- 
tion in  tbe  Ecclesiastical  Coort :  that  court  has 
decided  against  it ;  and  as  long  as  tliat  sentence 
remaias  in  force,  the  relation  of  the  parties  as 
liushand  and  wife  is  at  least  suspended,  iS  not 
absolutely  gone. 

The  practice  every  day,  where  one  is  in  pos- 
aeaaion  under  a  fine,  and  no  claim  has  been 
■(lade  for  five  years,  is  to  interpose  it  imme- 
diately. I  ventured  to  do  it  not  long  ago  in 
the  court  of  King's- bendi  at  a  trial  at  bar  where 
the  claimant  came  out  of  WiAes  with  as  long 
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a  pedigree  as  that  country  could  furnish.  When 
1  heard  it  stated,  and  understanding  that  a  great 
number  olf  witnesses  must  be  called  to  support 
it,  1  offered  the  fine  to  the  court,  before  a  wit- 
neas  was  called ;  which  instantly  pat  an  end 
to  the  cause.  I  did  not  by  that  incur  any  cen- 
sure from  the  court,  or  blame  from  the  couih 
ael«  1  thought  myself  called  upon  in  duty  to 
inlbrm  the  court  of  it ;  and  a  cause,  which 
wopld  bate  lasted  three  or  four  days,  was  ended 
in  less  than  ten  minutes. 

I  firust,  a  conduct  .designed  to  prevent  yoiir 
time  being  mis-spent  upon  a  fruitless  enquiry, 
(Gmt  whatever  should  be  the  result,  yet  this  sen- 
Voce,  if  it  lias  th6  effect  we  eontend  for,  must 
Tender  il  totally  nogatmy  and  immaterial)  will 
^«at  he  the  au1g«et  ef  yonr  lordships'  aumad- 


the  attempt  a^inst  the  charge  of  novelty  ; 
but  an  observation  was  made,  to  ereate  a  pre- 
judice  against  the  case  of  the  ndble  lady  at  ^e 
bar,  from  the  conduct  of  her  counsel  hi  tfa^s 
stage  of  tbe  pfeoeedings  to  prevent  an  exami- 
nation of  witnesses,  as  a  proof  of  their  opinion 
upon  the  merits  of  tlie  cause.  God  forbid  that 
any  impression  should  be  made  against  the 
noble  prisoner  at  the  bar  fhmi  tbe  conduct  of 
her  counsel !  Your  lordships  know,  that  in  the 
forms  of  proceeding  She  must  throw  herself 
upon  her  counsel,  and  submit  to  their  manage- 
ment ;  and  no  mistake  of  theirs  will,  1  trust, 
ever  torn  to  her  prejudice.^  1  fed  a  happiness ' 
in  speaking  to  a  court  incajiable  of  receivii^ 
impressions  from  an  insinuation  of  that  kind.' 

An  observation  waa  made  upon  the  form  of 
the  sentence,  which  seemed  te  strike  many  of 
your  lordships,  that  as  far  as  it  appeared  to  the 
Ecclesiastical  Court,  the  parties  were  free  from 
all  matrimonial  oonitracta  and  espousals;  nbt 
positively  that  they  were  so ;  and  tberefbre  as 
far  as  tlie  evidence  went  in  that  court,  and  no 
farther,  ought  the  sentence  to  be  regarded. 
Yoiir  lordsbips  have  heard  from  those  that 
practise  in  the  courts  of  ecclesiastical  law, 
from  the  counsel  on  both  sides  of  that  descrip- 
tion, that  it  is  the  constant  uniform  method  of 
drawiog  up  sentences  in  causes  of  this  kind ; 
that  it  IS  a  sentence  of  validity  ;  that  it  is  con- 
sidered by  them  as  such  ;  but  that  it  is  open  to 
farther  proceedings  in  that  court ;  that  it  falls 
within  the  maxim  which  was  cited  to  your 
lordships  uiM>n  the  other  side,  which  is  not  de- 
nied here,  but  admitted,  nay  mentioned  in  the 
very  opening  of  this  business,  that  *  sententia 
contra  matrimonium  nunquam  transit  in  repd 
judicatam  ;'  this  sentence,  bein^  against  a  mar- 
riage, neveif  passes  into  a  definitive  judgment  of 
that  court:  but  does  it  follow,  liecause  it  Is 
open  to  further  examination,  because  oth^ 
suits  may  be  instituted  which  may  contradict 
this  sentence,  that  whilst  it  remains  unim- 
peached,  tilt  other  suits  are  instituted,  and  tilt  a 
different  itidgment  is  given,  that  the  sentence 
has  no  effect ;  that  it  is  the  words  of  the  judge, 
without  having  any  sort  of  consequence  at- 
tending them  P 

My  lords,  it  is  too  ridiculous  to  suppose  a 
sait  instituted  in  the  Ecclesiastical  Court,  where 
the  proaecator  of  the  suit  (or  the  promoter,  in 
tbe  language  of  that  court)  has  obtained  tbe 
sentence  ofthe  court  in  his  iavpur,'that  it  meana 
nothing  at  all ;  that  it  is  mere  waste  paper ; 
that  he  might  as  well  never  have  commenced 
tbe  suit  Is  it  ponible,  io  a  country  where 
the  least  Idea  of  jtistice  prevails,  that  this  should 
be  the  case  P  On  the  contrary,  the  sentence  of 
everjr  court  cf  competent  jurisdiction  has  been 
considered  in  the  same,  and  every  other  court 
where  it  has  become  tbe  subject  of  debate,  till 
impeached,  set  aside,  reversed,  or  repealed  by 
the  court  that  gave  tbe  sentence,  or  by  the  au- 
thority of  a  court  of  appellant  jurisdiction,  to  1^ 
conclusive. 

Your  lordships  hare  heard  from  tto  dactoti 
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.  of  the  civil  Itw  the  effect  of  a  senleiice  in  i^  suit 
of  jactitation  of  nn^rriay^e.    \  took  the  liberty  of 

[  stating  to  jour  lordshipa  many  cases  referringi 
where  the  same  doctrine  had  heen  adopted  by 
the  judges  of  the  common  la«^,  and  constantly 
acted,  upon  without  an  e;cception.    The  pro- 

'ceeding  is  not,  as  .has  been  contended,  in  the 
nature  of  an  action  for  words  or  of  slander ;  it 

.  has  ever  been  instituted  upon  some  serious 
claim  of  marriage,  which  calls  upon  the  party 
for  an  explanation. 

Would  it  be  no  objection  with  a  lady  to  a 
gentleman  paving  his  addresses  to  her,  that 
somebody  claimed  a  marriage  with  himf  I  be- 
lieve, my  lords,  it  would  at  least  create  a  pause 
in  the  treaty  9  if  it  did  not  absolutely  put  an  end 
to  it.    He  certainly  would  be  called  upon  by 

'  the  lady  or  her  friends  to  satisfv  tliem,  that  there 

did  not  exist  a  ground  for  suon  report.     There 

'  is  no  legal  course  to  be  taken,  but  by  com- 

^  mencing  a  suit  of  jactitation  in  the  Ecclesias- 
tical. Court.  The  proceeding  calls  in.  form 
upon  the  party  who  has  made  the  claim  to  jus- 

^  tify  it.  .  If  a  marrisge  be  insisted  on,  the  par- 

'  ties  instantly  changb  situations ;  the  defendant 
becomes  the  plaintiff  or  actor,  and  the  original 
plaintiff  becomes  the  defendant,  and  is  called 
upon  to  answer  that  claim  made  in  the  Eccle- 
siastical Court  of  marriage,  not  only  to  answer 
it  in  form,  but  upon  oath :  the  origmal  plaintiff 
is  obliged  on  oath  to  declare,  whether  the  alle- 
gations of  the  party  respecting  the  marriage 
are  true  or  false.  1  he.proofs  are  6rst  made  by 
the  party  insisting  upon  the  marriage ;  and 
the  judge  gives  sentence  upon  them.  The-suit 
in  truth  becomes,  and  is  admitted  by  the 
learned  doctor  on  the  other  side  to  be,  to  all  in- 
tents and  purposes,  a  matrimonal  cause ;  and 
the  judgment  is  U|ion  the  validity  and  lawful- 
ness of 'the  marriage.  In  that  light  the  pro- 
ceeding in  the  ecclesiastical  courts  has  ever 
been  received  and  treated.  / 

But  suppose  the  sentence  has  been  received 
and  considered  as  conclusive  evidence,  it  is 
contended  by  the  counsel  for  the  prosecution  to 
be  only  in  particular  cases,  namely,  where  the 
person  against  whom  the  sentence  has  been 

Eivent  or  one  derifing  under  such  person,  has 
een  a  pi^rty  in  the  suit,  in  which  the  sentence 
.has  been  offered  in  evidence ;  which  is  not  the 
present  case,  as  the  crown  was.no  party  to  the 
suit  in  the  Ecclesiastical  Court . 

The.  distinction  may  be  thought  ingenious 
and  plaosible ;  but  there  is  no  foundation  in  law 
to  support  it.    In  the  great  number  of  autho- 

.  rities  cited  to  your  lordships,  there  is  not  the 
least  hint  Of  such  a  distinction :  the  rule  is  laid 

.  down  in  the  most  general  terms,  and  without 
an  exception,  in  the  case  Of  Hatfield  and  Hat- 
field before  the  House  of  Lords.    The  |>er8on 

'  against  whom  the  sentence  was  given  in  evi- 
dence, was  not  a  |)arty,  nor  claimed  under  any 
party,  to  the  suit  in  the  Ecclesiastical  Court. 
No  notice  was  taken  of  another  case  which 

*  1  mentioned  to  your  lordshij>8»  vvhere^he  per- 
son against  whom  the  sentence  was  given  in 

,  CTidence  was  ao.party  to  th«  procecdiogs  ia  the 


EcclfSiastic(|l  Court  It  was  an  action  againit 
Mr.  Thonuis  Hervey  for  a  debt  contracted  by 
bis  wife.  Mr.  Hervey  had  a  judgment  in  thst 
suit  against  him:  but  in  a  suweqnent  suit, 
after  a  proceeding  had  in  the  Ecclesiastical 
Court,  in  which  it  was  declared  that  Mr.  Her- 
vey, as  far  as  appeared  to  the  court,  was  free 
from  all  matrimonial .  contiacts  ( just  as  it  is  in  < 
the  present  case)  the  sentence  was  received  as 
conclusive  evidence  upon  (he  fact  of  the  mar- 
riage, and  defeated  t^  plaintiff. 

I  am  not  contending  that  such  sentences  are 
to  be  used  as  instruments  of  frauds  upon  credi- 
tors. No ;  if  there  is  no  real  marriage,  but  a 
man  holds  out  to  the  world  a  woman  for  bis 
wife,  and  she  gbts  a  credit  upon  that  score,  be 
shall  never  be  permitted  to  say  they'  are ,  not 
married :  yet  where  the  persons  live  separate, 
where  no  act  of  his  gives  a  countenance  to  the 
demand,  there  a  creditor  trusts  the  vrife  op6n 
the  ground  of  a  legal  marriage ;  there  the  Ec- 
cl^iastical  Court  deciding  upon  the  marriage 
is  conclusive  evidence.  That  cas^  was  ac- 
quiesced in ;  no  application  was  made  to  the 
court ;  and  I  believe  all  that  heard  it  approved 
of  the  decision. 

A  learned  friend  of  mine  on  the  other  side, 
af^er  he  had  as  I  thonght  closed  his  argument 
and  sat  down,  rose  again  to.  mention  a  case  to 
your  lordships  of  Crutch  ley  and  Robins. 

It  must  have  struck  him  that  it  would  appear 
a  little  extraordinary,  after  so  full  a  discus* 
sion,  no  >case  had  been  citeG  to  your  lordships 
to  warrant  or  give  a  coloar  to  the  distinction 
attempted. 

That  case,  when  stated,   and  the  reasons 
given  by  the  Court  which    pronounced  the 
judgment  considered,  will  appear  not  to  have 
the  least  application  to  the  present.     It  was  a 
claim  of  dower  by  Mrs.  Uobins  upon  the  estate 
of  Mr.  Robins  deceased,  in  Staffordshire.    The 
defendant  in  that  case,  the  heir  of  Mr.  Robins, 
pleaded  to  that  claim,  that  she  never  was  law- 
fully married  to  Mr.  Robins.    The  only  legsl 
mode  of  trying  that  fact  is  by  a  certificate  from 
the  bishop  of  the  diocese  :    the  pleading  be- 
tween the  parties  is  brought  to  an  issue;  it 
is  the  office  of  the  Court  to  direct  a  writ  to 
the  bishop  to   certify  whether    there  was  a 
marriage  or  not ;  and  upon  the  certificate  the 
judgment  is  given.     Instead  of  suffering  the 
Court  to  issue  a  writ  to  the  bishop,  Mrs.  Robins 
replied  to  that  plea  a  sentence  in  the  Eccfesias* 
tical  Court,  in  a  suit  wherein  she  was  by  the 
judgment  of  that  court  prooouoced  the  wife  of 
Mr.  Robins ;  the  defendant  put  id  a  demurrer, 
insisting  the  replication  was  not  admissible: 
and  that  was  the  questioo  before  the  court  of 
Common  Pleas. 

Did  the  court  of  Commou  Pleat  decide,  that 
such  .a  sentence,  is  not  evidence?  Ns:  the 
court  of  Common  Ple^s  deternBioed,  that  b/ 
law  they  could  receive  Iqo  other  evidence  of  tlie 
fact  than  the  bishop's  oertifieate ;  it  was  tho> 
sole  proof  which,  the  law  io  that  particular 
case  has  required  for  the  ideciaion  of  toe  cime, 
and  tb6y  oooid  not  depart  from  iu    Pat  they 
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went  fiirtber  in  that  cause:  ibey  toM  Hrtf* 
KuUos  that  the.  sentence,  though  it  coulil  not 
be  received  tbere»  might  be  laid  before  the 
iHshopy  who  i^as  to  certify  to  theai  the  oiarr 
riage.  That  is  the  language  of  Uie  court  of 
CommoD  Pleas  upon  the  case:  the  bishop 
most  certifjf  the  mariiage ;  the  seoteoce  must 
be  laid  before  him,  and  not  before  this  Court, 
Didihe  court  of  Common  Pleas  decide,  as  con- 
tended, that  it  was  no  evidence?  No  such 
thing  is  to  be  found  in  the  case.  All  the  Court 
did,  or  meant  to  do,  was  to  Inform  the  plaintiff, 
that  she  bad  mistaken  the  lime  and  place  to 
make  uae  of  that  evidence ;  that  the  law  had  iu 
that  case  appointed  a  certain  specific  proof  to 
be  given  to  the  Court,  and  they  could  receive 
no  other :  the  bishop,  who  was  to  examine  into 
the  matter,  might  or  might  not  be  concluded 
by  the  sentence ;  the  Court  must  be  determined 
by  his  certificate. 

My  lords,  if  the  bishop  bad  rejected  the  sen- 
tence, he  would  have  done  what  no  bishop  ever 
did  before ;  yet  the  Court  must  be  concluded  by 
his  certificate;  they  could  not  examine  into 
the  proofs :    nay,  if  the  bishop  by  fraud  had 
certified  a  marriage,  the  Court  would  have 
been  concluded.    So  much  for  that  case  which 
has  been  cited  ;  and  which  is  the  only  case  the 
industry  of  the  gentlemen  on  the  other  side 
could  produce  upon  this  part  of  the  argument. 
Your. lordships  have  been  told,  that  by  the 
general  rules  of  evidence  in  civil,  cases,  no  sen- 
teoccior  judgment  can  be  received,  unless  in  a 
cause  between  the  same  parties,  or  who  derive 
under  them,   ^he  candour  of  the  gentlemen 
oo '  the  other  side  has  admitted  two  exceptions 
to   the  rule:    first,    seoteocea  or  judgments 
where  the  proceeding  is  in  rent ;  and  secondly, 
in  causes  where  the  Court  has  exclusive  ju- 
risdiction. 

I  will  not  state  to  your  lordships  other  ex> 
ceptioDs  to  the  rule ;  the  two  admitted  aresoffi- 
caeot ;  tfie  present  case  falls  within  both  excep- 
tions, though  either  would  be  enough. 

In  the  first  place,  it  is  a  proceeding  in  rem  ; 
marriage  or  no  marriage  is  the  point  to  be  de- 
temiiDed.  ft  does  not  come  collaterally  or 
incideQUlly ,  hot  directly^  in  question ;  and  the 
iJedaicin  of  which  was  tkie  sole  object  of  the 
suit. 

In  the  next  place  it  is  a  sentence  of  a  court 
bavin^  exclusive  jurisdiction  upon  the  sub- 
ject. It  is  ailmitted  .  that  the  Kcdesiaslical 
Courts  have  exclusive  jurisdictions  in  probates 
oC  wilhi,  in  ail  testamentary  disputes  respecting 
personal  estates ;  aud  having  decided  the  ques- 
tioo,  wtiether  right  or  wrong,  upon  true  or 
«pon  false  grounds,  it  is  not  <A>mpetent  to  anv 
other  court,  unlesM  in  a  legal  way  by  appeaf, 
to  enter  into  the  matter ;  but  faith  and  Credit  is 
to  he  i^ivm  to  the  decision  of  the  Ecclesiastical 
Court.  It  is  alM  admitted,  that,  till  the  statute 
upon  which  the  present  indictment  is  founded, 
the  Ecclesiastical  Courts  had  the  sole  and  ez- 
closive  jiirisdiction  in  matrimonial  causes. 

But  It  is  conteniled,  that  a  concurrent  juris- 
dictiou  w  given  by  thii  act  tp  the  kiog'a  tem* 
¥OL.  XX. 


poral  courta  *..  where  is  the  ground  of  this  notion 
to  be  found  ?  Was  it  the  intention  of  the  legis- 
lature to  give  to  the  temporal  courts  a  concur- 
rent jurisdiction  with  the  ecclesiastical  ?  The 
inte'htion  must  be  collected  from  the  act  itself; 
In  my  own  apprehension,  nothing  is  more  clear 
than  that  the  legislature,  at  the  time  of  passing 
this  act,  meant  to,  guard  and  secure  the  juris- 
diction of  the  ecclesiastical  courts  against  iu« 
novation  from  the  temporal. 
JThe  act  is  general ;  that  whoever  shall  marry 
a  sacond  hnsband  or  wife,  living  the  former, 
shall  be  deemed  a  felon,  and  suffer  the  pains 
of  death.  Yet  that  general  enacting  clfcuse  is 
restrained  by  a  proviso,  which  demonstrates 
the  intention  of  the  le^islat(rre,  that  the  pro- 
ceedings in  ecclesiastical  courts  should  re* 
main  untouched,  and  the  temporal  courts  have 
no  jurisdiction  in  the  cade.  The  exception  runs 
thus : — *  Nothing  herein  contained  shall  extend 
to  any  person  or  persons,  that  shall  at  any  time 
of  such  marriage  be  divorced  by  any  sentence 
had  or  shall  be  hereafter  had  in  ecclesiastical 
courts-;  nor  to  any  person  or  persons———' 

These  provisions  shew  an  anxiety  in  the  le* 
gislature  to  preserve  the  privilege  of  the  Ec- 
clesiastical Court,  aud  save  their  judgmenta 
from  air  examination  ;  and  so  far  from  giving 
a  jurisdiction  to  the  temporal  courts  in  such 
cases,  the  act  expressly  declares,  that  whera 
the  ecclesiastical  courts  have  given  a  decision^ 
the  temporal  courts  must  stop.  The  case  ia 
not  within  the  law^.  it  is  not  permitted  to  bo  . 
examined  into. — It  is  pretty  extraordinary  that 
history  gives  no  accouut  of  this  act,  or  the  im* 
mediate  occasion  for  passing  it^  The  preamble 
states,  *  that  evil  disposed  persons  being  married, 
run  out  of  one  county  into  another,  to  placea 
where  they  are  not  known,  and  marryjhere.' 
If  this  was  the  evil  meant  to  be  redreised,  tba 
case  of  a  person  of  rank,  obtaining  a  sentence 
in  the  Ecclesiastical  Court,  and  acting  under 
the  faith  of  it,  can  never  fall  within  the  descrip- 
tion in  the  act. 

The  Journals  of  neither  House  furnish  any 
lights  upon  this  subject.  The  act  was  brought 
into  the  House  of  Commons  in  April,  received 
some  amendments  in  a  committee  there,  and 
sent  to  the  HouSe  of  Lords :  it  there  also  re- 
ceived amend nQ^nts ;  and  was  returned  to  the 
House  of  Commons  again  in  June:  but  what 
the  amendments  were,  or  whether  the  provisoes 
were  inserted  by  the  guardians  of  the  right;  of 
the  church,  as  la  most  probable,  or  came  front 
the  House  of  Commons,  cannot  be  discovered. 
Suppose  a  sentence  of  divorce  pronounced  in 
the  Ecclesiastical  Court ;  would  it  be  permitted 
to  any  court,  under  pretence  of  fraud,  to  exa- 
mine for  the  purpose  of  making  the  parties 
criminals,  when  tne  act  baa  declared  such  ^ 
sentence  shall  not  be  meddled  with ;  and  the 
parties  under  such  sentences  are  excepted  in 
terms  out  of  the  act  ? 

Wh^re  a  sentence  of  nullity  of  marriage  is 
given,  it  is  equally  open  to  future  examination 
in  the  ecclesiastical  courts  with  a  sentence  of 
jactitation.    If  tiiis  be  doobtad,  your  lordships, 
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firom  the  tbilitiM  tnd  iote|^^  of  the  gentienieii 
who  asfliBt  us,  tfaoogh  cooniel  io  the  OMise,  will 
receive  satisfactory  inlbrmation. 

A  sentence  of  nullity  of  marriafpe  is  excepted 
hy  the  words  of  the  act :  and  would  it  not  seem 
extremely  inconsistent  and  harsh,  that,  where 
a  marria^  Is  doubtfirf,  and  tlie  ecclesiastical 
courts  have  declared  it  mill,  neither  party  can 
by  a  subsequent  marriage  be  in  the  predicament 
of  a  felon ;  and  yet  a  person,  who  is  by  the 
sentence  of  that  court  declared  never  to  hare 
been  mfirried  at  all,  and  to  be  free  from  all  ma- 
trimental  esponsals,  is  to  be  a  felon  P  Such  a 
constrbction  on  a  penal  law  would  be  mon- 
strous. 

The  tntentioD  of  the  legislature  is  to  me  as 
elear  as  language  can  make  it,  thai  matrimo- 
nial causes  sbouM  be  still  within  the  sole  juris- 
diction of  the  ecclesiastical  courts,  and  that  the 
temporal  courts  shooM  have  no  authority  to 
examine  hito  their  decisions,  by  declaring,  that 
wheresoever  these  sentences  obtain,  the  party 
marrying  whilst  they  are  in  force,  shall  not  bt 
s  felon ;  and  yet  the  former  marrtag[e,  if  it 
urere  a  legal  one,  is  not  done  away :  it  is  capa- 
ble of  being  revived,  and  a  second  marriage 
would  be  null  and  void.  And  upon  another 
f  rooeedhig,  if  the  aentenee  should  no  in  favour 
of  the  marriage,  either  partj  may  commence 
a  suit  for  restitution  of  conjugal  rights ;  the 
first  marriage  wouM  be  estebiisbed,  and  a  se- 
cond marriage,  pending  the  sentence,  void; 
yet  the  party  would  not' be  in  the  predicamom 
of  a  felon.  This  is  clear  from  the  act  of  par- 
liament; and  in  this  sense  yottr  lordships  will 
give,  me  leave  to  use  it^  as  shewing  beyond  a 
possibility  of  doubt  the  intention  or  the  legis- 
fature.  Where  then  are  the  arguments  we 
have  heard,  that  the  legislature  meant  in  this 
case  to  give  the  common  law  courts  such  con- 
current jurisdiction,  as  to  disregard  the  sen- 
tences of  the  ecclesiastical  courts  f  Has  the 
legislature  said  soP  Has  not  the  legislature 
said  the  contrary  in  e;ipresd  terms  P  Wherever 
a  sentence  is  pronounced,  that  person  is  not  to 
be  tried  in  the  tempord  courts.  Is  it  compe- 
tent to  anv  temporal  court  P  Is  it  competent  to 
your  loniships,  the  supreme  temporal  court  in 
the  kingdom  P  Awful  and  great  as  this  court 
is»  give  me  lesTe  to  say,  that  the  roles  of  con- 
atruction  are  the  same  as  in  the  most  inferior 
court  of  criminal  jurisdiction.  There  is  not 
one  law  Ibr  Peers,  and  another  for  Commons, 
in  thb  country :  the  law  is  the  same  for  both ; 
It  only  varies  in  the  circumstances  of  the  trial : 
the  evidence  to  prove  the  guih  or  innocence  of 
Ihenarty  isthe same  in  all. 

These  is  no  doubt,  but  the  temporal  courts 
may  try  marriagies  upon  this  act,  where  no 
sentence  has  been  given  in  the  Ecclesiastical 
Court ;  as  they  do  every  day  upon  titles  to 
lands  on  ejectments :  irat  where  a  sentence  has 
been  obtain^  against,  or  In  ^our  of,  a  mar- 
riage in  the  Ecclesiastical  Court,  the  temporal 
courts  are  concluded  by  it 

The  concurrent  jurisdiction  wbiob  they  con- 
•tsiid  fsTylf  l4iodefStand  them  right,  is  this: 


the  ecclesiastical  courts,  say  tbey,  it  is  traei 
have  a  right  to  try  a  marriage ;  but  the  ttm* 
poral  courts  have  also  a  right  to  try  a  marriage 
under  this  act  of  parliament.  The  seoteoee  of 
the  Eccleeiasticai  Court  will  not  satisfy  them; 
they  wHI  have  the  evidence;  and  if  tk^v  aie 
satisfied  witb  the  evidence  that  the  ecdesiasti* 
cat  oourta  have  thought  insuffioicnt,  tbey  wiA 
pronounce  the  crime,  and  punish  the  offender. 
Can  there  be  any  such  position  wanmoted  by 
the  act  of  parliament  P 

If  the  legislature  could  hare  foresees,  that  ia       ^ 
any  period  it  should  enter  into  the  head  of  aay       ' 
man  to  set  at  nothing  the  jurisdiction  of  the       ' 
ecclesiastical  courts,  thev  could  net  m  mors 
positive  terms  have  guarded  against  it 

If  tlie  gentleoMn  should  be  able  to  estabVMb 
a  concurrent  jurisdictioo  in  the  ecclesiastical  ' 
and  temporal  courts,  they  then  beg  leave  W 
advance  a  step  further,  and  lay  down  a  roli^ 
which  they  nope  your  lordships  will  adopt  to 
entitle  them  Io  enter  into  evidence,  that  judg-  ^ 
ments  only  bind  in  oonrts  of  •concurrent  jaris* 
diction,  wbere  they  mrt  just. 

I  deny  the  rule*in  the  extent  it  has  been  MM 
down.    Have  not  the  comta  of  King's -bescb, 
Contmon  Pleas,  i^  Exchequer,  a  concurreia 
jurisdiction  in  (^vil  causes  P   and  was  it  evsr 
heard,  when  a  judgment  of  cne  of  tftie  courts  Is 
pleaded  in  another,  that  tbe  propriety  and  reo6- 
tude  of  the  judgsoeiit  can  oc  examined  isiuP 
Certainly  not :  the  party  is  permitted  only  Is 
deny  tbe  existence  or  tiie  judgrnent    Tbe  cass 
of  Sinclair  and  Fraser,*  lately  determined  bv 
your  lordships  upon  an  appeal  from  Scotiaad, 
was  dted  as  an  authority  for  this  purpose ;  ia 
which  your  lordships  ruled,  that  a  judgment  ia 
tbe  court  of  Jamaica  should  not  be  enforced 
nnless  it  was  just;  that  is,  if  the  defendant  in 
the  cause  could  shew  it  was  unjust,  no  court 
ought  to  lend  its  aid  to  carry  it  into  execut«sa. 
— sly  lords,  nothing  is  more  rigbt  or  just ;  but 
does  it  apply  to  tbe  case  before  your  lordsbipaP 

Wherever   the  aid  of  a  superior  court  h 
wanted  to  give  effect  to  a  judgment  of  an  infe- 
rior court,  or  of  a  court  wtiieb  canuOt  carry  iirto 
execution  its  own  judgments,  from  the  partita 
being  locally  out  of  its  jurisdiction,  that  court 
whos^  aid  is  prayed  ought  net  to  gWe  it,  tf  iba 
defendant  can  shew  the  judgment  to  be  unjust: 
—they  will  give  so  much  credit  to  tbe  seoteooe 
of  every  court  as  to  presvnae  it  right,  oukasthe 
defendant  can  shew  the  iMmtrary.     Not  long 
ago,  an  application  waa  made  to  tlie  eewt^ 
Sjug'sb-bench  toinforce  the  iudffment  of 


justices  at  the  quarter^seaaioda  in  Lsmcasbiss. 
An  act  of  parliament  passed  for  the  incWauveef 
a  common.  By  that  act  the  public  roads  ass 
directed  to  be  60  feet  wide,  the  oommoB  wss 
small,  mtuate  in  a  very  remole  part  of  ^ 
country,  wheos  very  few  people  c»niebttt  those 
interested  in  the  lands,  and  they  thought  thai 
nmds  of  less  breadth  would  very  well  sdisa 
for  the  occasiofis  of  the  conntry  ;  the  eomsris 

*' See  this  Case  dt]>ouyl,  pp.  4  and  ^i^b' 
ia  a  Mote  to  p.  ff.  . 
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aiooen  ooder  that  act  of  parfiament  Msij^Md, 
ID  the  name  of  prirate  roam,  what  in  tnHb  had 
before  heeo  public,  and  allotted  half  the  dirnen* 
atom  required  by  the  aet.  There  waa  an  appli- 
eatioa  to  the  aeoBiona,  who  had  jorisdietieD,  by 
appeal;,  and  they  ordered  the  roada  to  w 
opened  to  the  extent  theaet  directed :  but  n^heo 
they  bad  done  that,  they  were  left  witboot  the 
power  of  en(brcin((  Iheir  order:  they  conM  not 
«inpel  a  specific  ezeoatioo  of  it.  If  they  had 
proceeded  for  a  conlempt  against  the  commia- 
aioncn  by  indictment,  that  would  baFO  been 
iadioas  and  oncertain*:  the  proper  method  waa 

»ao  application  to  the  supreme  criminal  court 
the  kini^lom,  in  which  the  superioteodanco 
of  all  inferior  jurisdictions  is  lodgerl.    A  man* 
dbmus  wi|^  moved  fbr  in  the  King's-bench,  to 
enforce  the  judgment  of  the  sessions.     The 
eonrt  of  King's- bench  told  those  who  opposed 
the  application,  We  thhik  oorselres  bound  to 
enforce  it,  nnlM  you  can  shew  it  b  be  viyust: 
convince  the  court  that  the  sessions  bsFO  done 
wrong,  and  we  will  not  lend  our  aid.    And  on 
that  occasion  a  case  was  cited  by  the  learned 
lord  at  the  head  of  the  court,  whiefa  happened 
in  the  time  of  lord  Hardwicke.    Upon  a  mcree 
•f  the  court  of  Grand  Sessions  of  Walea,  where 
a  party  had  removed  out  of  the  jurisdiction  of 
Cbat  court,  a  bill  waa  filed  m  the  eomt  of  Chan* 
eery  to  enfiiree  the  decree  of  the  grand  ses- 
oions;   the  defendant  by  his  answer  insiated, 
that  the  decree  was  unjust,  and  ought  not  to  be 
carried  into  execution :  lord  Hardwicke  was  of 
opinion,  that  if  the  defendant  could  satisfy  him 
that  the  decree  waa  uqjust^  he  would  not  lend 
hm  aid  to  enforce  it. 

Do  we  apply  to  your  lordships  for  the  aid 
ef  the  court  to  carry  the  present  sentence  into 
eaweutjou?  No;  we  ask  no  fotoor;  wede- 
■aaod  nothing  but  your  jostiee :  we  produce 
the  sentence :  we  do  not  ask  for  your  assist- 
ance to  carry  it  into  executioD  ;  it  comes  in 
OoOaterally ;  and  in  such  cases,  whether  io  the 
ooarto  of  law  or  in  the  courts  of  equity,  the 
nentences  of  the  Bcclesiaatical  Court  bare  been 
constantly  attended  to  and  been  received  as  con*- 
dnsive  erideoce. 

But,  mv  lords/ though  sentences  of  the  ec<» 
desiaatical  courts  hare  been  ever  reoeired  as 
conclusive  evidence  in  civil  causes,  yet  it  is 
contended,  they  are  not  admissible  in  crimioal 
prooecotions.  fs  it  the  genins  of  this  country 
to  attend  more  to  the  punishment  of  crimes, 
IhsQ  to  the  administration  of  jnstioe  between 
the  parties  in  civil  rights  P  Is  the  distinction 
foanded  in  good  sense  or  sound  policy,  that 
the  sentences  of  ecclesiastical  courts  should  not 
only  be  received,  but  be  condosive,  in  one  case, 
be  no  evidence  at  all  in  the  other?  Your 
will  expect  very  stroma  authorities 
you  listen  to  such  a  distinction. 

Suppose  in  a  criminal  prosecution  the  pro* 
perty  of  goods  should  come  in  question,  and  a 
sentence  of  condemnation  in  the  court  of  Ex- 
chequer was  produced,  is  there  a  dtnibt  of  its 
being  received  ?  'Where  the  proceeding  is  in 
ftmp  th^  sentence  mofl  of  neccMlfy  beadoiif- 
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sible  and  condosive  in  all  courts,  between  all 
parties,  and  on  all  occasions,  and  to  all  intents 
and  purposes.  Without  it  there  wooM  be  con- 
trariety of  determinations  upon  the  same  ques- 
tion ;  which  wooM  be  a  reproach  to  the  justico 
of  the  country. 

I  troubled  your  lordships  with  a  caae  from 
sir  John  Strange'a  Reports  to  prove^»  that  the 
sentence  of  the  Bedesiaslical  Couii  was  ad* 
missible  and  oondoaive  in  criminal  casss :  that 
doctrine  is  abondanti^  confirmed  by  o  caae  in 
the  King^-bcnch  four  years  after;  t)ieKinf 
and  Rhodes.  What  is  the  answer  given  to  the 
caser  The  reporter  was  n  yonng  man,  and 
therefore  he  is  not  to  be  credited ;  or,hisnotcn 
of  cases  after  his  death  came  Into  the  hands  of 
his  exeentom,  who  Iraew  nothing  of  law,  who 
publish  every  scrap  of  paper  they  can  find,  and 
give  them  to  the  world,  -to  make  a  Tolume  >  ssn 
the  authority  is  got  rid  of  by  an  obfection  to 
the  youth  of  the  reporter,  and  the  manner  of 
the  publication. 

If  your  hwdahips  were  inclined  to  listen  to^ 
otgectHNis  of  this  khnl,  it  wonM  be  a  cnrione 
enquiry,  at  what  period  of  a  lawyer's  Hfo  ho 
can  take  a  note  fit  to  be  reported.  I  coiafeaa,  I 
am  totally  uoacquainled  with  it.  ShonM  it  be 
when  he  isetthe  bar,  n  young  man,  and  attend* 
ingto  every  thing  that  passes  P  ShooM  it  lie, 
when  he  is  advanced  in  bnaniessP  and  whe^ 
the  business  he  is  concerned  m  engrosssa  hio 
timeP  If  the  case  hod  happened  later,  yonv 
lordships  would  have  been  told,  sir  John  wan 
then  a  man  of  businefs ;  he  did  not  trouble 
himself  about  tahmg  notes;  they  are  very  in* 
accnrate.  If  it  had  been  the  note  of  a  judge 
taken  npon  the  Imnch,  I  do  not  know  but  il 
might  be  said  of  him,  what  was  ssid  of  anothev 
judge,— judges  are  apt  to  sleep  upon  the  benelk 

1  had  the  cnriosily  to  enqtiire  into  the  cir* 
coinsUnces  of  the  Report  The  case  happened 
when  sir  John  Strange  was  about  34  or  96  ydam 
of  age;  be  had  been  at  the  bar  4  years.  A 
note  ao  taken,  and  preserved  to  the  time  of  hid 
death,  ought  not  to  be  aKghtly  treated.  Tho 
observation  of  the  case  heiog  published  bv  hie 
executors  would  have  been  spared,  haa  the 
gentlemen  gene  to  the  first  page  of  sir  John 
Strange's  book ;  for  they  wouki  have  found  by 
a  nrerace  written  by  air  John  Strange  himseir; 
when  between  90  and  60,  that  he  bad  eollecte4 
these  cases,  and  meant  the  public  shonM  have 
the  use  of  them ;  that  he  had  been  at  the  paini 
of  selecting  those  that  he  thooght  fit  for  poMU 
cation,  and  of  nntling  them  into  order.  It  ap* 
pears  he  had  given  aome  of  his  notes  to  agen* 
tieman,  whose  servant  had  dandesiinely  copied 
end  soM  them  to  booksellers ;  and  lest  thecasci 
so  surreptidonsly  obtained  shouM  be  imper* 
foctly  given  to  the  public  under  the  ssnetion  of 
his  name,  he  was  at  the  expeoce  of  bavinir  hit 
notes  transcribed  under  his  own  eye:  and  hif 
says,  •*  if  they  should  not  be  publisheil  in  mv  ' 
Kfo-time,  they  will  come  peff(N:t  into  the  haooi 
i»f  my  executors ;  end  of  course  to  the  public.** 
He  practised  in  the  first  criminal  court  of  thin 
ceontry  with  tho  grsatsst  jtenenr  and  nliii^i 


619] 


16  GflORdE  HI. 


Trial  qftke  Dudieti  ofKingtton, 


\b9fi 


lie  had  oever  beard  in  hili  time  that  the  cue 
had  be^n  over-ruled  or  impeached :  if  he  bad, 
bia  inUHifrity  was  such,  tkiat  the  case  never 
Would  have  appeared  in  hia  book ;  or  it'  he  bad 
ioserted  it,  it  would  have  beea  accompanied 
iviib  a  note,  that  damned  k,  or  threw  a  doubt 
00  its  authority. 

Tliere  waa  another  objection  to  this  case: 
that  it  must  have  been  determined  in  the  time 
of  .the  dullest  alderman  that  ever  sat  in  that 
oourt.  Who,  my  lords,  determine  cases  of  this 
kind  at  the  Old  -  Bailey  f  Not  the  aldermen: 
they  attend  indeed;  they  are  fine  pictures, 
handsome  furniture ;  they  erace  and  adorn  the 
court ;  very  respectable,  ofcousiderable  trade ; 
but  they  do  not  deal  in  law.  If  they  ever  study 
law,  it  is  to  avoid  it ;  in  which  they  are  not  al- 
ways successful.  The  judges  of  tfae  common 
law,  of  the  superior  courts  of  Westminster' 
Hail,  decide  the  questiooa  which  arise  in  trials 
there. 

Your  lordshijM  have  been  also  told,  that  the 
authority  of  this  cage,  if  ever  it  had  any,  was 
soon  put  an  end  to  in  the  year  1753,  in  the  case 
ef  tfae  King  and  Murphy ;  where  the-  probaite 
^  the  Ecclesiastical  Court  was  set  at  nought ; 
k  was  nothing  atorethao  paper  and  wax,  with- 
out any  effect.  The  case  of  the  King  and  Blur- 
phy  was  thrown  in  by  name.  A  case,  the  king 
and  auch  a  pne,  shews  it  to  have  been  a  criim- 
nal  cause ;  but  it  mast  be  from  a  state  of  the 
facts  that  your  lordabipt  must  discover  the 
application. 

I  will  let  your  lordships  know  the  state  of 
that  case.  It  was  an  indictment  for  forging 
the  will  of  one  Wilkinson.  Your  lordships 
bave  many  of  you  beard  of  the  great  successes 
of  some  privateers  fitted  out  io  the  year  U46-7, 
called  the  Royal  Family  privateers :  they  were 
▼ery  saccessful ;  and  they  got  very  soon  into 
many  disputes  in  the  court  of  Chancery  and 
IBoarts  of  law.  Their  wages  and  prize-money 
were  considerable.  W  icked  men  were  templed 
to  endeavoar  to  possess  it.  A  sailor  in  a  re- 
.inote  part  of  the  world  is  a  being  not  likely  to 

S've  himself  mucli^  trouble  aoout  money, 
urphy,  who  was  ^|>ro6ecuted  at  the  Old- Bai- 
ley, knowing  Wilkinson's  title  to  the  prize- 
monev,  had  forged  a  will  of  Wilkinson,  hftd 
got  that  will  proved,  and  bad  receiveil  iirom 
one  Noades,  the  agent,  part  of  the  pfizeraM>ney 
of  Wilkinaon.  All  went  off  fery  well.  Mur- 
phy spent  the  money.  But  in  a  lew  months 
after,  Mr.  Wilkinaon  was  restored  to  life.  He 
appeared  before  the  agent,  and  demanded  his 
money.  ISaya  the  agents  We  have  paid  yonr 
*  executor.  Says  he,  That  is  pretty  odd !  J  will 
satisfy  you  I  nave  not  been  dead ;  and  aobody 
can  prove  my  will  till  I  and  dead :  I  insist  upon 
my  money.  The  fraud  was  detectett ;  Mur- 
phy waa  apprebendedy  prosecuted),  and  coi»« 
vicied. 

Would  the  gentlemen  bave  had  him  set  up 
the  probate  of  the  will  at  the  Old -Bailey? 
Would  I  hey  have  teld  Wilkinson  io  go  to  the 
JScclesiastical  Court  to  repeal  it  ?   W  hat  would 

Yfiikmon,  igoor^t  aa  ba  waS|  fay  f  I  bare 


heard  of  probates  of  wills  of  dead  men,  bat 
neTer  beard  of  |irobates  of  wills  of  living  men  < 
before :  the  jorisdi<nion  of  the  Ecclesiaslicail 
Court  is  to  grant  probates  of  the  wills  of  the 
dead,  not  of  the  living  j  and  therefore  the  ques- 
tion could  not  arise. 

^  Another  case  of  one  Stirlinit  was  mentioQed. 
Stirling  found  out  that  a  Mi«.  Shutter  bad. 
property  in   the  ISoutb-Sea   stock,   and  bis 
acheme  to  possesa  it  was  Kke  Murphy's:   be, 
forged  a  will,  got  it  proved,  went  to  the.Sooth- 
Sea-house;   there  he  exhibited  the  probata; 
they  gave  credit  to  the  death  of  the  part^,  and 
to  his  beinir  the  executor,  and  they  paid  tbe 
money.     The  woman,  who  had  nothing  elte 
to  live  upon,  came  ,to  receive  her  dividend. 
The  clerk  says.  Your  executor  has  proved  your 
will ;   you  must  be  the  ghost  of  Mrs.  Shatter, 
not  Mrs.  Shutter  herself.     She  was  not  to  be 
put  off  in  that  way.    The  company  found  out 
Stirling,  and  brought  bim  to  justice.     He  did 
not  say  to  the  court  on  his  trial,  Do  not  be- 
lieve her ;   no  law  sava  you  roust  take  tbe 
evidence  of  a  ghost:,  sne  must  go  into  Docton 
Commons  and  rescind  this,  before  you  believe 
her  evidence.    No  court  would  bear  such  ^n  io- 
sult  The  j.uri8diction  of  tbe  £cclesiastical  Court 
doea  not  attach,  till  the  party  is  dead :   there 
is  no  such  thing  aa  a  will  for  the  Prerogative 
Court  to  give  effect  to,  whilst  tbe  testator  \m 
living. .  It  was  said,  the  crime  consists  in  ob- 
taining the  probate.    The  wiU'bas  no  legal  ef- 
fect without  it.     It  is  not  necessary,  to  consti- 
tute tbe  crime  of  forgery,  that  the  will  should 
be  proved.     If  the  wilt  is  exhibited  as  a  ge* 
nuine  will,  and  the  officers  of  the  coiiK  (what 
has  happened  b  many  instances)  suspect  a  for- 
gery, tney  stop  the  probate  ;   and  many  bave 
aufl&red  without  a  probate  being  granted,  tbe 
offer  to  prove  the  will  being  a  pablicatioo  of 
the  forgery. 

Two  other  cases,  tbe  King  and  Fitasgenld, 
and  the  King  and  Carr  and  Richardson,  were 
also  mentioned  to  your  lordships.  In  neitbei; 
of  these  caaes  waa  any  probate  produced  or  in- 
slated  upon  by  tbe  prisoner.  One  of  the  geo- 
tlemen,  who  cited  the  cases,  suggested  that  an- 
swer to  them,  which  waa  too  obvMus  to  bs 
overlooked. 

I  trust  your  lonlsbips  are  satisfied,  there  ip 
DO  ground  in  reaaon  or  authority  for  the  dis- 
tinction attempted  between  cjvil  and  crimioil 
causes  ia  the  admiasibilit^  and  effect  of  ibe 
sentence  of  tbe  BGcli*aia8tical.  Court 

I  am  now,  my  lords,  arrived  at  that  point  to 
which  the  whole  artiilery  seems  to  be  directed  | 
that  the  sentence  was  obtained  by  colIusioDd— 
Your  lordships  iiave  been  told,  tfiat  a  judgment 
by  ooHiiaion  is  fibula  twn  judicium ;  wax, 
paper,  ink*  any>  thitig  that  yoo  will,  but  nqt 
a  judgment :  the  judf^e  does  not  act,  the  ja<iga 
19  imposed  upon ;  it  is  of  no  effect  whatever ; 
in  DO  court,  io  no  li^ht,  upon  po  occasion,  caji 
tbe  most  ingenious  imagination  suggest  a  csi^f 
ia  which  eiSlusion  does  not  aflfect  the  traosae* 
tion ;  and  being  once  proveil,  deairoya  it  ftoia 
tbe  b^iopipg,  and  aa  muoli  an|ubUa)ee  Mi  «f  i( 
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it  bad  neTer  existed.    Tliis  j^oar  Jordabipt  bare 
been  told  is  the  clear  settled  law  of  ever j  court. 

1  must  beg  leave  to  deoj  ihe  doctrine  in  the 
extent  it  is  contended  for,  and  to  insist  before 
your  lordships,  the  coltttsioo  cannot  be  a? erred 
a^inst  thisseotenee,  eiiherupoo  the  principles 
oUhe  common  law,  or  the  provisions  of  an^ 
statute.  By  the  common  law  of  this  country, 
proof  of  collusion  in  some  instances  was  per- 
ri^tttcd  to  rescind  transactions :  the  simiilicity 
of  the  common  law,  calcuUted  for  more  honest 
times,  was  not  equal  to  all  the  arts  of  injustice 
which  ingenious  wickedness  bath  produced. 

By  the.  principles  of  the  common  law,  the 
person  permitted  to  rescind  a  transaction,  oo 
the  score  of  fraud  or  collusion,  must  have  an 
interest  vested  at  the  time.  This  is  expressly 
laid  down  by  the  court  in  Twy  oe's  esse,  re- 
ported by  lord  chief  justice  Uoke.  Where 
goods  are  unjustly  taken,  and  sold  in  a  market 
overt  by  fraud,  to  change  the  property,  the 
true  owner  noay  retake  them.  &te  where  a 
ereditor  prosecutes  his  debtor  to  judgment, 
and  the  debtor  sells  his  goods  to  a  person  Know- 
ing of  the  judgment,  with  a  view  to  defeat  the 
execotioo,  the  goods  mav  notwithstaudfng  he 
taken  by  the  creditor.  Jo  both  cases  an  in- 
terest was  vested  at  the  time  of  the  fraod. 

Maq^r  statutea  have  been  made  to  suppiess 
fraod ;  in  Henry  the  4th's  time,  in  the  dilierent 
reigns  of  the  Edwards,  and  last  of  alh  in  the 
lime  of  queen  Elizabeth ;  the  main  object  of 
which  was  to  enable  persons  who  became  in- 
terested subseoueot  to  transactiooa  founded, 
in  coUusioo  and  fraud,  to  impeach  and  rescind 
them. 

.  li  has  not  indeed  been  expressly  iosisted,  that 
by  the  Gomnion  law,  independent  of  statutable 
proviaions,  all  fraudulent  judgmenta  were  void, 
nod  t^t  it  was  competeut  to  any  person  to  de- 
lent  them :  the.  authorities  I  have  cited,  and 
legislative  declarations  upon  the  subject,  prove 
the  contrary.  The  statute  of  9th  Henry  6\  c. 
11,  has  already  been  mentioned  :  from  thence 
it, is  clear,  the  certificate  of  Uie  biabop,  bow- 
ever  collusively  or  fraudulently  obtaiiied,  was 
cooclosive  between  the  parties.  And  in  the 
case  of  bastardy,  a  provision  is  moAm  against 
such  certificates  in  future :  but  in  other  cases,^ 
as  in  marriage,  to  this  day,  and  also  before  the 
JRetbrmation,  npon  the  parties  being  of  a  reli- 
gious order,  the  certificate  was  conclusive,  not- 
withstanding any  fraud  or  oollusion.-*Col- 
lusive  judgments  upon  penal  statutes  to  pro- 
tect offenders  frequently  occur,  in  practice; 
aod  when  they  are  insisted  oo,  the  plaintiff  has 
a  right  to  aver  such  judgments  to  have  been 
obtained  by  fraud  and  collusion.  Thb  does 
Bot  arise  from  the  provision  of  the  com  moo  law, 
bot  from  an  act  of  parliament  made  in  the  4tb 
H.  7«  c.  SO.  The  whole  statute  is  material  to 
be  attended  to.  The  title  of  the  act  is,  *«  actions 
popular  prosecuted  by  collusion  shall  be  no  bar 
10  those  which  be  pursued  with  good  faith." 
it  redtes,  tnat  if  an  action  popular  be  com- 
ineoced  iigainst  an  offender  by  good  fiiith,  then 
iba  same  aiender  will  delay  the  actioi  cither 


by  non-appetraoce  or  by  traverse ;  and  happ- 
ing tlie  same  action,  the  same  offender  will 
cause  like  action  popular  to  be  brought  against 
him  by  covia  for  the  same  cause  and  offenot 
that  the  first  action  was  sued :  and  then  by 
covin  of  the  plaintiff  in  that  Isecoud  action,  he 
will  be  condemned  either  by  confcmion,  feign- 
ed trial,  or  release;  whicli  ooodeinnation  and 
release  so  had  by  collusion  and  covin  pleaded  . 
by  the  said  offenoer,  shall  bar  the  plaintiff  in 
the  action  sued  in  good  faith :  it  is  therefore 
enacted,  that  in  future  the  plaintiff  suing  ia 

food  iaith  may  af  er  the  former  recovery  to 
ave  been  by  covin  and  collusion  ;  but  no  such 
averment  is  to  be  rsceived  after  a  trial  on  th^ 
point  of  the  action,  or  on  the  covin  or  oolluaioo*  • 

Here  your  lordships  find  the  origin  of  aver- 
ments, that  judgments  on  P^^  statutea 
were  obtained  by  collusion.  This  act  sffihbs 
the  principle  of  the  common  law,  that  nooa 
but  persons  interested  were  entitled  to  rescind 
judgments  on  the  ij^uod  of  collusion.  A  pe- 
nalty given  to  a  common  informer  is  not  Tested 
in  any  individual,  till  he  commencea  the  ac- 
tion ;  and  consequently  he  could  not  aver  col- 
losion  in  a  former  iudgment :  such  judgment 
was  not  then  fn^uta^  or  waste  parchment,  but 
of  such  effect  and  conchisiou  as  called  for  aii> 
act  of  pariiameut  to  remedy  the  mischief. 

There  can  be  no  greater  authority  to  pror^ 
the  common  law  of  the  land,  than  a  narliamen- 
tary  declaration  upon  the  subject:  this  act  fur- 
nishes a  most  explicit  and  satisfactory  one. 
Your  lordships  will  not  suppose  an  act  waa 
made  to  remedy  a  mischief,  or  supply  a  defect^ 
which  did  not  exist.  If  your  lordshijps  referto 
the  acts  of  those  days,  you  will  find  them 
drawn  with  great  precision  and  accuracy^  and 
with  great  knowledge  of  the  snbject :  I  will 
not  say  so  much  for  the  acts  of  the  present 
time. 

Tl»b  act  most  evince  to  your  lordships,  thai 
collusive  judgments  in  courts  of  law  bound  in 
coUstend  suits.  Is  it  then  to  be  wondered  at, 
that  there  was  no  provision  by  the  common  law 
reapec;ting  frauduleni  aentences  in  the  eoclesi* 
astical  courts,  which  had  the  sole  and  exclusive 
jurisdiction  in  themselves  ?  But  it  does  not  fol- 
low,, that  collusive  practices  are  to  have  effect, 
or  the  parties  go  unpunished. 

A  power  is  incident  to  every  ooort  to  jjrevent 
its  proceedings  from  bemg  msde  the  mstro- 
ments  of  fraud  and  iniquity,  and  to  punish  the 
persons  concerned  in  the  attempt.  ^  It  may  be 
done  upon  the  information  of  one  interested  or 
not  interested.  The  Court  is  called  upon  for 
ita  own  honour  to  examine  into  the  business. 

Your  lordships  have  been  told,  that  tha 
crown  cannot  get  at  the  collusion ;  that  tha 
ecclesiasti^l  courts  will  not  attend  to  the  ap« 
plication  of  the  crown.  If  that  were  the  case, 
It  would  not  follow  as  a  necessar]^  consequence, 
that  the  crown  should  be  admitted  to  allege 
collusion  here.  But'  has  the  attorney  general 
surmised  to  the  Ecclesiastical  Court,  that  there 
has  been  such  an  imposition  put  upon  them  as 
isinainiiated?  Has  the  judge  of  the  Eodcsla** 
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tfetl  CwA  toM  the  sttorney  fgewn\^  I  ctvoot 
Attend  to  the  stiiJifi^ettioD ;  no  application  has 
Been  made  to  the  Bcclesiastical  Gonrt,  either 
on  Che  pan  of  the  crown,  or  by  the  real  proae- 
cutor  in  this  case,  or  any  other  peraon,  tnoos^h 
the  duke  of  Kingston  and  the,  noble  lady  at  the 
bar  lived  tegether  fire  years  under  the  sanction 
of  a  marriage  solemnized  with  the  archbishop's 
IKbence,  in  the  presence  of  friends,  and  known 
to  the  world  ?  Does  the  prosecutor  say,  he  is 
Actuated  by  motives  of  justice,  and  allege  the 
Supposed  «ollnsioB  newly  discovered  P 

A  case  happened  in  the  court  of  King's- 
,  bench,  which  is  known  to  many  of  jour  lord- 
ships. Mrs.  PhilKps.had  married  Rfr.  Muil- 
man — Mr.  Muilman  had  got  rid  of  that  mar- 
riage by  a  sentence  in  the  Ecclesiastical  Court, 
by  proving  a  former  marriage  with  one  Dehi- 
fleld.— It  was  then  the  lady's  torn.  She  me- 
ditates getting  rid  6f  Delafield's  marriage,  by 
J  roving  that  Delafield  at  the  time  he  married 
er  had  another  wife ;  and  so  the  lady  was  to 
fix  herself  upon  Mr.  Muilman  in  order  to  give 
effect  to  her  scheme.  An  action  was  brought 
for  a  real  demand  against  her  in  the  court  of 
King's- bench  by  a  brewer,  who  had  got  a  note 
hovA  her  for  a  valuable  consideration :  the  in- 
tent of  this  was  to  create  a  rumour  that  Muil- 
man and  she  were  married.  They  might  have 
brought  this  and  a  thousand  such  actions,  and 
no  verdict  given  could  be  evidence  against  Mr. 
Muilman.  But  when  Mr.  Muilman  heard  of 
this  proceeding,  and  the  purpose  of  it,  though 
it  could  not  affect  him,  he  applied  to  the  court 
of  King's-bench,  not  as  a  party  in  the  cause, 
but  informed  the  Court  that  sncn  a  proceeding 
was  had  by  collusion,  that  it  was  an  abus^  of 
the  Court,  and  ought  to  be  rectified.  Lord 
Hardwicke  was  then  at  the  head  of  that  court  : 
he  codsidered  it  as  a  high  contempt  of  that 
court :  he  attended  to  the  application  of  Muil- 
man. '  An  objection  had  been  made  by  ooyinsel, 
that  Muilman  was  not  to  be  heard.  What! 
iaid  lord  Hardwicke,  to  inform  the  Court  of  a 
'  contempt,  is  he  not  to  be  heard  P  Any  person 
as  amicui  curia  may  inform  the  Court  of  a 
contempt  that  has  been  committed.  The 
Court  ordered  the  record  to  be  taken  off  the 
'file,  and  punished  the  parties.  If  the  present 
•etitence  was  by  collusion,  the  Ecclesiastical 
Court  would  erase  from  their  records  the  foe- 
inorialofthetiansaction  at  the  surmise  of  an 
amicM  curia :  and  would  not  the  Ecclesiastical 
Court  have  thought  themselves  honoured  with 
•ucb  an  amicus  curia  as  hia  mijesty's  attor- 
Ofey -general  P 

Great,  and  perhaps  deserved,  commendation 
was  bentowed  upon  the  marriage-act,  though, 
I  really  confess,  I  did  not  discover  the  applies - 
iion.  Your  lordships  were  told,  that  every 
Woman  of  easy  virtue  and  of  indigent  circum* 
fttances  before  that  act  had  an  immediate  re« 
ceipt  for  the  payment  of  her  debts  by  getting 
married  at  the  Fleet.  Has  the  marriage-act 
been  attended  with  such  beneficial  consequences 
to  iniike  all  womeo  virtuous,  and  all  women 
richP    If  that  be  true,  it  baa  much  greater 
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merit  than  I  conceived  belonged  to  it.  Did  a 
Fleet  marriage  discharge  the  woman  from  her 
debts  P  The  only  change  it  made  in  her  siina- 
tion  was  this :  when  married,  she  goes  to  gaol 
in  company  with  her  husband;'  whereas  if 
single,  she  must  go  alone,  and  trust  to  the  com- 
pany she  meets  there :  and  as  to  foture  debts, 
she  was  not  liable,  because  she  was  a  married 
woman  ;  and  at  that  time  the  marriage  cere- 
mony, if  performed  by  a  priest,  was  valid. 
But  is  there  any  thing  in  the  marriage-act 
which  says,  that  a  woman  who  now  marries 
shaH  not  run  into  debt  P  It  wouhi  be  ver^ 
happy  fi>r  many  husbands  in  this  country,  if 
there  could  have  been  an  effectual  provisiea  of 
that  kind.  Before  the  marriage -adl,  a  woman 
by  her  marriage  in  the  Fleet  was  not  liable 
to  future  debts ;  a  woman  now  bv  her  mar- 
riage in  the  church  is  not  liable  to  future  debts. 
Has  the  marriage-act  made  it  a  difiicult  matter 
in  this  country  to  be  married  P  Are  there  maoy 


country 
obstacles  in  the  way  P  It  there  any  delicacy  m 
sorrogatea  in  granting  licences  P  In  truth,  it  is 
as  easy  to  get  married  in  a  church  as  befbre  in 
the  Fleet.  Suppose  a  marriage  by  banns  at  a 
distance  from  London ;  the  woman  comes  here 
and  runs  in  debt ;  does  any  body  in  London 
know  of  her  marriage,  though  it  was  in  a 
church  P  She  has  aa  mncfa  power  to  run  in 
debt  since  the  marriage  act  aa  before,  and  u 
exempt  from  the  payment. 

Your  lordships  ai^  toM,  that  a  man  and  woman 
flsay  to  civil  purposes  and  to  civil  duties,  by  a  col- 
lusive sentence  of  this  kind,  become  separaCed, 
and  no  longer  husband  and  wife ;  but  to  all  tbe 
public  duties  they  are  husband  and  wife :  tbey 
cannot  absolve  themselves  from  puUks  do- 
ties  ;  there  is  no  power  upon  earth  can  do  it 
but  the  legislature  of  the  kingdom ;  and  that 
the  noble  lady  at  the  bar  ia  free  to  all  cif  il 
porpesesy  but  to  ail  criminal  purposes  she  is  % 
wifie. 

I  wish  the  gentleman,  who  used  this  srga« 
menty  had  explained  himself  iiiMm  the  subjeiBt ; 
for  I  protest  to  your  lordships,  1  am  to  be  iofbras* 
ed  that  there  are  other  public  duties  by  husband 
and  wife  to  be  oerfbrmed,  but  those  in  a  slste  of 
cohabitation :  I  have  no  idea  of  any  publicdnties 
which  the  state  can  exact  from  a  husband  sod 
wife  in  any  other  situation :  ami  yet,  my  lordsy 
nothing  is  more  clear,  than  if  a  man  and  woman 
cohabit  together  as  husband  and  wife  afiera 
sentence  like  the  present,  and  whilst  it  remains 
in  force,  they  are  punishable  by  eoclesiasucsl 
censures. 

Are  the  public  duties  alluded  to  the  itijooe- 
tions  found  in  the  act  of  parliament,  that  no 
man  shall  take  another  wife,  or  any  woman 
another  husband,  living  the  fiirmer  P  Tbe  sot 
does  not  mesn  to  punish  all  such  acts ;  for  in 
the  first  place  the  act  says,  thst  it  is  competent 
to  sny  man,  without  beroming  a  felon  or  tbe 
object  of  puuishment  by  the  act,  to  marry  ft 
second  wife,  provided  his  first  wite  i^  lieyond 
the  seas  for  seven  years  t<>ueiher,  iltouipli  tbe 
husband  knows  she  is  liTinir  ;  and  yei  tlie  se- 
cond marriage  Is  void,  and  Use"  hnsbaiid  may  be 
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Suppose  a  jo^eotleroaa  firom  IrrfaMl,  Ibr  f»- 
•tance,  ahooM  be  mil  eaaag^b  to  leave  bis  wife, 
awl  reside  seven  years  ta  Em^md  ;  though  Im 
Iwar  fioni  Iwr  )ij  everj  packet,  tbosigii  be 
write  to  ber  bjr  every  packet,  he  asay  asarrj:  a 
woaMHi  ia  Bng^laadl  witbool  ofiendiDg  agaimst 
tbe  act  sC  pailMoieat.  It  wooM  be  tbe  saaie, 
if  a  peiaaii  iHrkig  at  Dover  ceold  prevail  eo  his 
wife  te  go  and  resideat  Calais  for  seven  years : 
be  migbt  nMrry  another  woman  at  Dover  vritb* 
«ot  any  peril  from  this  law,  tbong'h  every  vessel 
brou|(«t  aim  aeoonnls  of  her  goo(>  bealtb.  Is 
ibis  iben  that  great  public  duty  wbich  tbe  state 
■0  rijKorously  ezaots,  that  none  ef  its  sul^ects 
shall  marry  a  sceood  husband  or  wiib,  livinf 
Ibefirstf 

It  is  vvell  known,  that  a  disoroe  for  adultery 
does  not  dissolve  tbe  bonds  of  matrimony ;  the 
relatien  of  husband  and  wife  stiH  esisis,  and 
nehber  party  can  marry  again ;  and  yet  tbe 
day  after  tlMt  divorce  is  prononnoed,  she  can 
amrry  any  man  she  pleases  without  oiending 
against  this  law.  It  is  not  then  in  this  act  ef 
parliament  we  are  to  find  tbe  vublie  duties 
which  the  slate  eKaols  from  a  Imsbaad  aad 
wife ;  for  ia  flnany  cases  a  saoand  marriage  is 
'^  punished,  or  even  condemned  by  It. 

rasibljf  the  gentlsmaa  may  urge,  that  a 
wifcPa  residing  smoad  for  seven  years  may  be 

Soollosion  to  give  the  husband  an  opportunity 
marrying  again  vrithout  commilling  felony: 
in  short,  if  your  hirdships  yield  to  ttiis  objection 
•f  ooHnsion,  it  is  impomible  to  foresee  to  what 
extravagant  lengths  yon  may  ba  carried  in 
support  of  tbe  pro|H»sition,  that  tbe  noble  lady 
at  the  bar  is  to  aU  civil  purposes  single,  but  to 
^all  criniinal  purposes  a  wife.  Tbe  case  of  a 
peraoa  who  committed  a  fraudulent  act  of 
bankruptcy,  on  which  a  commission  issued, 
and  for  a  concealment  of  part  of  bn  effects  he 
was  tried  and  eseouled,  has  been  noMotioned. 
The  ease,  so  fer  from  mabtaining  the  proposi- 
tion, ia  so  authority  against  it :  tbe  coUnslve 
act  of  bankruptcy  was  deemed  equivalent  to  a 
real  one ;  it  bound  tbe  bankrupt  to  all  civil  and 
erirolnal  purposes;  it  sul^ecled  his  property 
to  be  seised  for  the  beoem  of  his  creditors  ; 
it  sntjeeted  bis  person  to  tbe  ponisbment 
ardained  by  the  bankrupt  laws:  there  is 
DO  distinction  made  between  civil  and  criminal 
purpooea. 

Pappose  a  oommission  of  bankruptoy  issuing 
IbiHy  upon  a  real  act  of  bankroplcy,  and  a 
ooBceaiment  by  the  haitbmpt ;  and  let  me 
aoppose  farther,  wbich  is  not  an  impossible 
thing,  that  tbe  commission  by  collusion  be- 
tween the  assigoees  and  the  badkrapt  is  super- 
^ded,  ss  having  iroproperiy  issued,  by  an  order 
«if  nv  lord  chancellor,  and  an  indictment  should 
be  afterwards  preferred  fbr  the  concealment-; 
-wasM  any  jnogeauffer  a  man  to-be  tried  as  a 
Moa  under  these  eircnmstafioes  dn  a  sugges- 
tion of  fraud  ia  superseding  tbe  commission  ? 
Certainly  not :  f  am  nersuaded  every  judga, 
-who  MMf  amto  your  loidsh](is,  would  tell  the 


praaecator  ha  had  mistnVvsi  tba  place  to  examine 
tbe  fraud ;  that  be  anght  to  have  applied  to  tha 
court  of  Cbaooery,  which  has  eaelusire  juris- 
diction  in  bankruptcy  ;  aad  difoot  the  priaener 
to  be  aoq^ritted« 

Fermer's  ease,  in  lord  Coke's  Reports,  waa 
cited  to  your  lordihips  to  prove,  Ibst  acts  tem- 
poral and  eedesiastica)  may  be  avoided  for  col« 
lusion :  does  that  learned  judge  say  where  such 
acts  are  to  be  avoided?  No;  hat,  my  hMrds,  ta 
ilhistrate  that  psMge  he  refers  to  a  ease  re-  < 
ported  in  lord  chief  justice  DyerV  Reports; 
and  there  it  appcara,  that  the  act  of  tbe  Eceie*- 
slastical  Court,  which  aras  granting  an  adaii-< 
nistration,  had  been  repealed  in  the  Eedesias- 
ticaJ  Court  for  coHastsa.  If  I  wanted  auHiori- 
ties  to  add  to  those  I  have  cited,  I  waaU  bor« 
row  tbia  to  put  into  thanamfcar  g  beasMM  il  is  a 
dineet  pmof,  that  the  Ecelcaiastioai  Court  hava 
a  power  to  set  aside  their  owti  aete  fer  fi-aad. 

A  case  of  Lloyd  and  Naddox  was  cited 
from  Moore's  Reports  to  prs«re,  that  the  Eoda- 
siutical  Courts  Imd  a  power  to  «aamioe  iata 
the  collnsive  means  of  ootoimng  a  yodgment  ia 
the  temporal  courts;  aad  shall  aot,  say  tha 
^satlemen,  the  temporal  esarts  take  the  mssa 
Sberty  with  thesentonees  of  tbe  ecdesiastieal  l 
Tbe  case  need  only  to  ba  stated  to  shew  tha 
fallacy  of  tbe  argament  A  person  claiming 
alqraoTjr  sues  in  tha  Soefesiastical  Court,  tha 
proper  fonim  ibr  the  recovery  of  that  dcmaad ; 
the  defendant  «i  ansiser  says,  I  have  nothing 
to  pay  you  with.  Such  a  one,  a  daughter  A' 
the  testator,  has  sued  me  in  a  court  of  law  for 
a  debt;  has  recovered  a  jadgmeat  agaiast  ma* 
I  must  pay  that  debt.  1  caaaot  pay  yoar 
legacy,  ualem  I  pay  it  out  of  my  €Mva  pocket, 
and  nothing  can  b«  more  unjust^  The  executor 
is  to  administer  the  effects  as  far  as  they  go^ 
but  not  to  pay  the  debts  out  of  his  own  pocket. 
Tbe  legatee  in  answer  said,  The  judgment  waa 
by  frami,  and  tbe  temporal  coihrt  woidd  not  proik 
hibitthe  ecdesisstioal  from  eiamining  into  tha 
iihatter.  This  is  not  only  within  tbd  prioeipla 
of  the  common  law,  tbe  legatee  having  an  in- 
terest at  the  time  of  the  fraad  committed,  but 
fells  within  tha  statuto  of  f]ueen  Eliaidieth, 
which  ardaios,  that  every  judgment  in  any 
temporal  court  by  collusion  is  utieriy  null  and 
void,  as  if  it  had  never  existed  ;  it  is  void 
against  every  person  having  an  interest ;  it  is 
void  by  force  of  the  statuto  against  the  crown 
demanding  a  forfeiture. 

A  teamed  friend  of  mme,  who  spoke  in  the 
tmuse,  aud  who  did  ma  the  singular  honour  of 
attonding  to  me,  not  for  what  1  said,  but  for 
-what  I  omiHed,  observed  to  your  lordships, 
that  I  had  avoided  entering  into  the  effect  of 
fraud  and  collusion  upon  the  sentence,  onlem 
by  citing  tbe  case  of  Hatfield  and  Hatfield.  I 
knew  it  would  fall  to  my  share  to  trouble  ^jroar 
lordships  upon  that  subject ;  and  to  avoid  a 
repetition,  I  contented  myself  in  thst,stage  of 
ibe  business  with  relying  upon  die  case  of 
Hatfield  and  Hatfield,  which  appeared  to  ma 
alone  sufiioient  to  answer  every  aq^ument  upon 
coUusion. 
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It  iM  pnMy  mngAr^  that  as  HttBeld  and 
Hatfield  was  a  case  iu  equity,  and  two  of  tbe 
neat  emioent  equity -eouMel  in  tbit  kingdom 
appear  for  the  pro8e(ftution,that  netilier  of  ihem 
thouq^ht  fit  to  fl^rapple  with  that  case.  They 
found  in  the  principles  of  tbe  coon  of  equity, 
that  it  was  not  to  be  answered,  and  therefore 
prudently  passed  it  -orer  to  those  who  should 
think  fit  to  enfWge  with  it.  A  woman  claimed 
40/.  a  year,  which  •  ^^  vested  in  a  trustee  for 
h^  use :  but  tliere  was  another  devise  of  an  an- 
aoity  of  10/.  a  year  out  of  lands,  and  a  legacy 
directly  given  her.  Tbe  former  husband  re- 
leased to  the  heir  at  law  of-the  second  husband, 
who  bad  made  these  provisioos  for  his  sup- 
posed wife.  She  files  her  bill.  Tbe  first  bus- 
•and  in  bis  answer  states  all  the  circumstances 
of  their  marriage,  the  time,  the  place,  tbe  mi* 
Bister,  and  tbe  persons  present,  to  avoid  tbe  ef- 
fect of  the  release.  A  suit  of  jactitation  is  in- 
•tituted  in  the  Ecclesiastical  Court  by  collusion 

y  with  tbe  second  husband,  after  proof  of  the 
marriage  in  the  cause  in  the  Exchequer,  and 
•he  is  declared  a  separate  woman,  and  the 
widow  of  the  deceased.  The  Court  of  Ex- 
chequer received  the  sentence  as  conclusive  evi- 
dence. On  an  appeal  to  tbe  House  of  Lords, 
the- decree  is  affirmed. 

If  it  had  stood  merely  upon  the  printed  cases 
in  the  House  of  Lords,  I  should  conceive  your 
lordships  could  not  bate  entertained  a  doubt ; 
but  tbe  case  is  mentioned  in  sir  John  Strangers 
Reports,  when  he  was  not  a  young  man ;  and 
the  ground  of  the  determination  is  stated  to  be, 

'  that  the  sentence  was  conclusive.  Tbe  pase  is. 
mentioned  also  by  Mr.  Viner  in  his  Abridg- 
ment ;  where  he  adds,  that  the  House  of  Lords 
held,  that  a  sentence  in  the  Ecclesiastical 
Court  could  not  be  impeached,  though  the 
proceedings  were  feint  and  bj  collusion.  This 
clear  and  direct  authority  is  to  be  ^ot  rid  of 
and  avoided  in  this  manner:  Mr.  Viner  is  a 
opnsensical  writer:  vou  are  not  to  give  credit 
to  what  he  savs.  I  should  have  hoped  that 
gratitude  to  Mr.  Viner's  memory  would  have 
repressed  (hat  observation:  he  has  shortened 
the  boors  of  the  labour  of  lawyers,  and  more 

SLrticularly  of  those  who  are  in  gre*^  business, 
lit  to  caies  in  themselves  irr^rsgable>  with 
decisions  upon  the  very  point,  answers  cannot 
be  given  by  argument ;  unless  your  lordships 
will  dignify  those  observations  with  the  name 
of  argument. 

The  case  of  ladv  Mt^«  was  cited  from  Doc- 
tors Ckimmons,  which  is  very  material  to  ^e 
cause  now  before  your  lordships.  It  was  a 
case  of  fraud  and  collusion,  discovered  in  the 
Prerogative  Court  upon  the  appeal,  which  had 
been  practised  in  the  Consistory  Court  of  tbe 
bishop  of  London.  The  fraud  was  apparent ; 
he  that  ran  might  read  it:  but  what  said  the 
judge  of  the  Prerogative  Court?  You  must  go 
uto  the  Consfstory  Court,  where  the  fraud  was 
committed ;  1  can  give  you  no  relief.  Tliere 
the  collusion  must  be  gone  into,  there  redress 
,  may  be  had,  there  the  honour  of  the  conrt  will 
be  vindicated.    This  is  the  opinion  of  a  living 


judge,  of  high  character  for  bis  abilities  sad 
integrity:  a  greater  man  perhaps  never  sat  at 
tbe  bead  of  that  court. 

Your  lordships  have  been  nressed  to  give  a 
more  favourable  attention  to  the  wishes  of  the 
prosecutor,  as  the  present  is  a  criminal  proceed- 
mg.  is  it  the  principle  or  genuis  of  this  coba- 
try  to  be  more  active  to  find  out  and  puoish 
crimes,  than  to  give  effect  to  civil  rights  r 

My  lords,  there  is  a  benignity  in  the  hiws  of 
this  country  to  the  frailties  of  mankind.    The 
judges  are  attentive  and  zealous  that  the  civil 
jusuce  of  the  country  be  strictly  administered, 
and  will  not  suffer  any  contrivance,  chicane, 
accident,  or  ne^:lect,  to  defeat  it ;  but  in  cri* 
minal  prosecutions   they   are  humane,  tliey 
make  great  allowances,  and  are  not  over- anxi- 
ous to  discover  criminals.    This  observation  is 
verified  by  daily  practice.    Inn  civil  cause,  if 
the  trial  comes  on  before  the  plaintiff  expects 
it,  if  a  witness  be  out  of  the  way,  if  the  verdia 
be  in  favour  of  a  defendant  contrary  to  tbe  evi- 
dence, the  verdict  is  set  aside,  and  a  new  trial 
ordered  and  justice  done:  hut  in  a  criminal 
prosecution,  if  the  verdict  be  .in  favour  of  tbe 
defendant,  though  it  arifes  fit>iii  tbe  absence 
of  a  witness,  or  from  any  other  accident,  or  it 
be  given  contrary  to  the  clearest  and  most  sa- 
tisfactory proof  of  guilt,  though  not  one  of  tbe 
jury  can  ahew  his  face  .without  a  blush,  yet  tbe 
verdict  stands,  and  a  new  trial  is  never  granted. 
It  was  even  denied  in  perjury  committed  in  tbe 
time  of  king  William,  where  the  defendants- 
^ad  the  wickedness  to  corrupt  tbe  witnesses  for 
tbe  prosecution  to  keep  out  of  tbe  way ;  for 
whenever,  and  by  whatever  means,  there  is  aa 
acquittal  in  a  criminal  prosecution,  the  scene  is 
closed  and  the  curtain  drops. 

1  cannot,  my  lords,  sit  down  without  re- 
minding your  lordships,  that  in  the  course  of 
the  argument  have  been  cited  many  determi- 
nations in  the  temporal  courto  by  judges  who 
had  no  partiality  to  the  ecclesiastical  jurisdic- 
tion, acknowledging  their  authority,  and  de* 
daring  und  voce,  that  in  all  'cases,  where  tliey 
have  an  exclusive  jurisdiction,  the  sentence  is 
final  and  conclusive ;  there  is  not  an  ezcepiion 
to  be  found  in  tbe  books.  Some  of  these  de- 
clarations were  made,  when  the  judges  of  tbe 
temporal  courts  were  exceedingly  jealojas  of 
the  ecclesiastical,  and  when  they  were  even  in 
a  state  of  warfare. 

Does  the  present  case  call  npon  your  ford* 
nbips  to  break  down  the  boundaries  which  the 
constitution  has  fixed  between  tbe  temporal 
and  ecclesiastical  courte,  or  to  invade  those 
rules  of  decision  which  have  been  transmitted 
from  the  eariiest  of  tinies?  Is  there  an  autho- 
rity to  warrant  your  lordships  in  taking  so  ex- 
traordinary a  step  ? 

Is  it  expected,  that  your  lordships  are  to  be 
more  jealous  in  finding  out  crimes  and  piuish- 
ing  oflfenders  than  your  ancestors  f  and  to  ac- 
complisb  those  purposes,  that  you  will  disregard 
the  authorities  of  the  law,  the  practice  of  Jigesy 
and  the  spirit  of  tbe  English  ccwistitutioo  P 

If  the  matter,  instead  of  betog  dear  in  fa- 
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▼oar  of  the  nloble  lady  at  the  bar,  as  I  coDoeire 
It  to  be,  had  been  only  doabtful,  1  am  persuaded 
your  lordships  would  pronounce  an  acquittal. 
.  It  is  the  duty  and  practice  of  every  judge  in  a 
criinmal  prosecution  to  let  the  jury  Icnow,  that, 
if  there  hangs  a  doubt  in  the  cause,  they  ought 
to  gi?ethe  turn  of  the  scale  in  fevour  of  inno- 
cence, and  acquit  the  prisoner. 

Can  your  lordships,  after  an  argument  of 
three  days,  in  ^hich  so  many  respectable  de- 
terminations in  favour  of  the  ecclesiastical  juris- 
diction have  been  cited,  lay  your  hands  upon 
year  breasts  and  say,  Here  is  no  doubt;  the 
fentence  of  the  Ecclesiastical  Court,  upon  the 
laitb  of  which,  and  by  the  advice  of  a  person  of  1 
the  first  knowledge  and  abilities  in  the  ecclesi- 
astical law  the  noble  lady  acted,  is  a  nullity  and 
of  no  arail ;  and  that  she  has  intentionally  vio- 
lated the  laws  of  her  country  and  become  a 
felon  ? 

My  lords,  I  will  not  permit  myself  to  sus- 
pect any  one  of  your  lordships  can  entertain 
■ach  an  opinion ;  and  I  sit  dowo^with  the  most 
perfect  confidence,  that  by  your  Mordsbips 
jodgroent  the  noble  lady  at  the  bar  will  be  dis- 
missed from  any  farther  attendance  upon  your 
lordships. 

IjoH  High  Steward,  A  noble  lord  asks, 
whether  ii»  that  case  you  cite<l,  where  an  ac- 
tion was  brought  against  Mr.  Thomas  fJervey, 
the  Conrt  upon  hearing  the  sentence  in  the  £o- 
'  clesiastical  Cdurt  refused  to  proceed  farther  in 
it ;  or  whether  it  was,  that  the  cause  was  then 
depending  in  the  Ecclesiastical  Court? 

BIr.  Wallace,  I  will^give  your  lordships  an 
account  from  my  memory,  cou  firmed  by  a  note 
taken  in  a  subsequent  cause ;  and  if  there  is 
any  doubt  upon  tlio  facts,  I  ana  happy  to  ac- 
qnaint  yonr  Jordships,  that  you  will  nave  much 
better  mformation  upon  the  stibject  from  the 
noble  judge  who  tried  the  cause.  Mr.  Hervey 
aiid  the  lady  had  lived  separate  several  years, 
during  which  time  a  creditor,  who  had  fur- 
Qiabed  her  with  necessaries,  brought  an  action 
against  Mr.  flervey.  He  denied  his  marriage. 
There  had  not  been  a  sentence  at  that  time  in 
t^e  Ecclesiastical  Court.  The  jury  were  sa- 
tisfied with  the  evidence  of  the  marriage,  and 
foand  a  verdiet  against  Mr.  Hervey. — Another 
creditor,  who  hao  furnished  necessaries  for  the 
lady  afterwards,  brougtit  his  action  against  Mr. 
Hervey,  and  was  provided  with  the  same  evi- 
dence which  had  satisfied  the  former  jury :  but 
between  the  time  of  the  former  triaP  and  tlie 
trial  of  this  cause,  a  suit  of  jactitation  had  been 
institute(|  in  the  Ecclesiastical  Court  by  Mr. 
Hervey  against  the  lady,  and  a  sentence  pro- 
nounced in  his  favour,  which  was  offered  in 
evidence.  The  learned  judge  conceived  him- 
self bound  by  that  sentence,  as  the  judgment 
of  a  court  of  competent  jurisdiction :  there  was 
no  imposition  upon  the.  creditor,  no  occasion 
for  an  alarm  by  the  decision,  the  debt  was  not 
contracted  during  cohabitation,  no  act  of  Mr. 
Hervey 's  had  induced  the  creditor  to  furnish 
Uie  necessaries  to  her  as  his  wifCi  be  renounced 
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.the  relation ;  the  plainti/f  gave  credit  upon  th« 
marriage  itself,  and  therefore  took  upon  him  to 
satisfy  the  Court  that  there  was  a  legal  mar- 
riage :  the  sentence  of  the  Ecclesiastical  Courl, 
had  determined  the  point:  the  judge  appre-. 
hended  that  the  question  was  closed,  and  that 
be  was  bound  to  give  faith  and  credit  to  th« 
sentence  ;  and  the  plaiutiff  failed  on  account 
of  the  sentence,  though  it  was  aflerwards  re^ 
versed  u|m>o  an  appeal.* 

Doctor  Calvert,  My  lords,  the  questiod 
arisidg  upon  the  sentence  which  has  ^taken  up 
so  much  of  yobr  lordships'  time,  seems  now 
con^ned  to  a  narrower  compass  than  we  at  first 
apprehended. 

My  lords,  when  the  counsel  for  the  nobiA 
duchess  at  your  lordships'  bar  offered  the  sen- 
tence in  the  Ecclesiastical  Court  to  be  read  as  . 
conclusive  evidence,  it  was  desired  by  the 
counsel  on  the  other  side,  that  the  rest  of  tbo 
proceedings  in  that  cause  might  likewise  be 
read.  This  raised  a  belief  in  us,  that  excep- 
tion would  be  taken  to  the  nature  of  this  sen- 
tence in  particular,  as  differing  from  sentences 
in  other  matrimonial^^auses. 

My  lords,  we  apprehended  it  would  be  said,  as' 
indeed  it  was  by  some  of  the  counsel  on  the 
other  side,  that  a  proceeding  in  a  cause  of  jacti- 
tation, when  the  issue  of  it  was,  pronouncios^ 
for  the  jactitation,  and  the  defendant  enjoin^  ' 
silence  (let  the  proceeding  in  that  cause  have  ' 
been  what  it  might,)  would  not  amount  to  w 
positive  decree  against  a  marriage,  but  it  wouldt 
be  merely  a  dismission  of  the  party;  that  It 
would  amount  to  no  more  than  this,  that  no-  ' 
thing  had  beeq  proved  for  the  present,  and  that , 
the  judgment  never  would  become  decretal.  . 

Mv  fords,  I  take  it  to  be  a  mere  mistake,  tO' 
speaK  of  proceedings  in  such  a  cause  in  thai 
way  ;  but  however,  we  have  it  now,  as  I  un- 
derstand, in  concession  from  the  counsel  on  th» 
other  side,  and  we  are  perfectly  agreed  about 
the  nature  of  the  sentence :  it  tias  been  allowed,^ 
it  is  as  complete  a  sentence  against  a  marrias^e, 
as  if  it  bad  been  pronounced  in  a  cause  of  nullity 
of  marriage. 

My  lords,  a  conbession  of  this  sort  coming  . 
from  the  counsel  on  the  other  side,  your  lord- 
ships will  isee,  must  leave  them  much  embar- 
rasj^ed  :  first,  by  their  own  concessions  of  the 
effects  similar  judgments  have  had  in  other 
questions ;  and  likewise  by  thd  act  of  parlia- 
ment, upon  which  alone  this  prosecution  can 
be  founded.  . 

My  lords,  it  is  conceded,  that  some  judg* 
ments  of  the  ecclesiastical  courts  are  final  as 
to  matrimony ;  but  if  they  concede  that  some 
are,  there  is  now  remuning  no  objection  t6  this 
in  particular.  Your  lordships  will  see  how 
much  this  is  supported  by  the  statute  on  which ' 
the  prosecution  Is  founded  ;  becsuse  the  excep- 
tions out  of  that  statute  go  directly  to  those  sen- 
tences with  which  it  is  oow  allowed  this  is  upon 

•  Peake's  Law   of'  Evidence,   c.  S,  §  9,  * 
p.  80,  Note. 
«M  •  '  * 
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a  footing.  ,  Can  it  therefore  with  MT  propriety 
he  DOW  arged»  that  it  ought  not  to  be  receiveo 
as  c<)i]c1us\ve,  because  there  is  a  possibility  of 
settings  it^ aside?  This  fseemed  astoDisiiiugf  t^ 
tbe  learned  gaotleman  who  spoke  first  od  the 
other  tiide ;  that,  as  it  is  allowed  that  tbe  court 
who  passed  that  sentence  could  at  any  time 
opon  proper  evidence  reTerse  it,  it  shouhl  be 
urge<Y  in  this  judicature  as  conclusiye  upon 
your  lordshipfi.  Many  instances  have  neen, 
g;iven,  w  here  sentences  not  more  final  or  irre- 
Tocable  than  this  have  been  allowed  in  the 
common  law  courts.  If  in  a  cause  of  nuHity, 
a  marriage  be  pronounced  to  be  void,  it  would 
not  be  contended  a  moment, '  but  that  such  a 
sentence  is  within  tbe  exception  of  the  act ; 
and  no  person  marrying  again  after  such  a  sen- 
tence could  be  an  object  of  punishment  under 
that  act.  It  is  surely  therefore  a  very  consi- 
derable concession,  and  sufficient  to  justify  the 
reliance  we  have  upon  It,  that  it  is  a  positive 
and  direct  sentence  against  the  marriage. 

My  lords,  the  ground  of  some  of  the  excep- 
tions out  of  the  act  of  parliament  seems  to  ne 
the  notoriety  of  tbe  state  of  the  party,  which 
leaves  no  room  for  imposition  on  the  person 
with  whom  the  second  marriage  is  contracted; 
fo!f  tbe  act  has  not  in  view  merely  the  punish- 
nient  of  the  offence  as  lujainst  morality,  because 
tbe  exceptjlons  are  such  which  allow  in  many 
c%ses  a  second  marriage,  though  the  first  is 
really  in  force.  Tbe  object  therefore  of  the 
act  of  parliament  seems  to  be  this,  that  there 
should  be  no  deceit  put  upon  the  person :  it  is 
expressed  by  the  preamble  in  these  words: 
"  Whereas  many  persons  going  from  one 
county  to  another,  or  into  places  where  they 
are  not  known,  marry  again ;  theretj^re  be  it 


c^eding  of  this  sort,  when  there  has  been  any 
question  litigated  in  tbe  Ecclesiastical  Court  re- 
lative to  that  marriage,  and  when  the  sentence 
of  tbe  Court  is  against  that  marriage,  1  believe 
it  is  no  strain  of  tbe  interpretation  of  that  act,  Ao 
-suppose  it  is  one  of  those  cases,  in  which  no 
prosecution  of  this  sort  ought  to  be  carried  on. 
.  My  lords,  the  Tanety  of  instances  thatliave 
been  produced  to  shew,  that  whenever  any 
sentence  of  this  sort  has  been  produced,  it  has 
been  constantly  attended  to  by  all  civil  jurisdic- 
tions, will  not  bear  a  contradiction  ;  nothing 
can  be  more  clear*  To  all  the  cases  that  have 
been  quoted  on  our  side^  ]  do  not  apprehend 
that  any  answer  has  been  given  to  affect  their 
aothority  ;  what  is  more,  there  Jias  beea  no 
case  cited  on  the  other  side :  therefore,  if  a 
scries  of  authorities  will  establish  any  point,  it 
is  to  b^  conceded,  that  in  all  civil  cases  a  sen- 
tence thus  pronounced  by  a  court  having  a 
competent  jurisdiction,  where  the  question  has 
come  before  that  court,  marriage  or  not  roar- 
rifige,  will  be  received.  The  question  thep  will 
come  to  this :  if  it  can  be  established,  that  in 
civil  suittf  it  would  be  received,  ought  it  not  to 
have  the  same  effect  in  a  criminal  prosecution? 
My  lords,  for  that  purpose  there  have  been 
~  ~  ciled  10  yottr  lordships ;  thbt  of  the  King 


•gainst  f  incent,  where  there  was  a  prOfecafaW 
for  a  forgery,  and  the  probate  was  received  as 
conclusive  evidence  against  that  forgery. 

My  loitls,  in  answer  to  that  it  was  urged 
onlv,  that  it  was  a  case  that  was  too  strongs 
and  they  could  not  give  credit  to  the  reporte^. 
That  answer  seems  by  no  means  satisfactory,, 
specially  as  it  does  not  meet  with  support  from 
any  subsequent  authority,  since  none  has  bee& 
quoted  that  comes  up  to  the  point.  Two  or 
tnree  cases  have  been  mentioned;  bntwbea 
they  are  considered,  and  tbe  circumstances 
tbev  were  attended  with,  your  lordships  will 
find,  it  does  not  appear  that  they  come  up' to 
the  case  in  question.  In  two  of  these  instaaccfl^ 
the  suppos^  testators  were  living.  My  lords^ 
it  was  a  ^oss  im|K)sitiun,  and  the  whole  pro- 
ceeding a  mere  mistake,  and  nothing  more. 
The  testator  came  into  court  to  give  evidence. 
To  be  stfre,^a  probate  under  tbesb  circnso- 
stances  could  not  be  attended  to }  it  could  not 
be  a  probate  at  all ;  nor  could  it  be  contended^ 
that  the  probate  of  the  will  of  a  living  person 
conJd  be  received  in  evidence.  I  know  the 
treatment  it  received  in  the  Court  of  Prerogi- 
tive  in  that  case,  where  Stirling  was  executed 
for  a  forgery.  I  enquired,  to  see  bow  that 
stands,  and  1  do  not  find  there  were  any  pro- 
ceedings to  reverse  or  revoke  the  probate  ;*  tbe' 
tiling  was  too  absurd  to  require  a  judicial  dis- 
quisition. 1  was  informed,  a  pen  was  draarn 
through  the  probate,  and  o»  tbe  margin  was 
written  tbe  word  *  Toid.*  There  were  two 
othel-  cases  mentioned  of  indictments  for  fwf^* 
ing  wills,  where  it  Vas  said  that  there  was  a 
probate  existing ;  but .  it  does  not  appe^- 
throughout  these  cases,  that  any  mention  was 
made  of  the  probate  ot  the, trial,  or  that  the  ex- 


enacted  :"  but  when  there  has  been  any  pro-:    ception.was  taken  for  the  prisoners.   We  point- 


ed out  to  your  lordships  the  great  inconveoi- 
ence  that  would  arise  from  going  on  to  enquire 
into  questions  of  this  sort  in  two  different  judi- 
catures.   It  was  asserted 

A  Lord,  Whether  the  scratch-with  a  fm 
through  the  probate,  in  the  case  of  Stirling) 
was  d^ne  by  any  order  of  tbe,Coart? 

Dr.  Calvert.  Not  by  any  judicial  order,  I 
believe.  I  apprehend  it  never  came  judicially 
before  the  Court.  By  whom  it  was  done  1 
know  not:  I  am  not  acquainted  with  that 

Aly  lords,  it  was  asserted  by  the.  counsel  oa 
the  other  side,  that  no  decision  of  a  ciril  nature 
could  be  applied  to  any  criminal  question :  it 
was  asserted,  but  1  did  not  6nd  that  it  was  sap" 
ported  by  any  priiiciph>s  or  ai|fhoritie8. 

My  lords,  we,  on  the  other  band,  did  subout 
to  your  tordships,.  that  the  inconveniences  ana* 
ing  from  snch  different  enquiries  might  be  ex* 
tremely  great ;  for  if  they  produce  diffewat 
judgments  >upon  the  same  point,  the  nersons^ 
who  should  oe  affected  and  iotenested  uod^ 
them,  under  such  a  predicament  might  find  it 
diiK:ult  to  know  what  should  be  tlirirdoty. 

•  See  Mr.  Leach's  adoption  of  tbe  obl«f»- 
tion  as  to  thio  already  noticed,  p.  496. 
'  ft 
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We  pointed  out,  that  in  case  the  sentence  now 
in  qnestion  remains  in  force,  which  I  trust  it 
will,  notfritbstanding  any  jadg;ment  that  may 
be  passed  in  this  Court ;    yet  if  yon  should 
proceed  to  censure  the  person  thus  separated 
linom  the  supposed  former  husband,  from  this 
contrariety  ofjudgments  the  gfreatest  c^Onfosion 
wontd  arise :  ior  you  wontd  censure  the  person 
for  marrying'  a((aio,  as  being"  the  wife  of  that 
hnshand,  ofwhom  it  had  been  directly  in  issue 
and  determined  that  she  was  ncTer  the  wife, 
nis,  my  lords,  apoears  to  us  a  f  ery  consider* 
able  absurdity.    The  only  answer 'I  heard  to 
that  was   rather  avowing  the  inconyenience 
Chan  removing  it.     When  it  was  asked,  in 
what  predicament  would  a  woman  stand  under 
these  circumstances?  it  was  said,  she  would  be 
ft  wife  to  criminal  purposes,  but  not  so  as  to 
tivil    considerations.      What   the   distinction 
meant,  1  confess  I  do  not  well  understand ; 
but  it  was  said,  the  iioble  lady  at  the  bar  should 
be  considered  as  a  wife  to  all  criminal  purposes, 
because   persons   cannot   absolve   themselves 
from  their  public  duties.    1  never  understood, 
that  with  regard  to  matrimony  any  party  could 
alwolve  himself  from  his  private  duties  neither : 
I  always  understood  it,  as  far  as  his  own  act 
couM  affect  it,  to  be  an  indelible  obligation. 
But  what  are  the  duties  to  the  public,  whigh  a 
person  in  this  situation  should  be  answerable 
101*?  A  woman  by  law  separated  from,  and 
even  pronounced  not  to  be  the  wife  of,  the 
■opposed  husband,  and  to  whom  she  cannot 
retum  ;  1  do  not  know  what  duties  there  are, 
that  she  should  be  answerable  to  the  public  for. 
It  is  contended,  that  of  not  marrying  again ; 
bat  this  is  expressly  contrary .  to  tlie  meaning 
of  the  act  itself,  which  provides  th^  in  many 
cases,  even  where  the  former  marriage  remains 
in  force,  yet  a  second  marl-iage  snail  not  be 
criminal;  as  in  th^case  of  a  separation  i  mensd 
et  thoro  there  is  no  doubt,  that  the  parties  I'e- 
main  man  and  wife  as  mnch  as  if  they  had 
never  been  tlivorced  ;   nay,  it  is  so  merely  a 
temporary  separation,  that  there  is  no  occasion 
for  a  judicial  proceeding  to  bring  them  toge* 
iber  again  ;  for  whenever  the  parties  chuse  to 
cohabit,  they  may  live  together,  and  are  as 
completely  man  and  wife  aS  if  np  separation 
bad    happened.      It  has  been  observed,  that 
some  inconveniences,  which,  were  removed  by 
the  late  marriage-act,    might  be  introduc^ 
again   under  these  suits  of  jactitation:   it  is 
certainly  somewhat  unintelligible  how  these 
suits    could    be    applied    to    those    purposes. 
The  grievance  mentioned  is  this,  that  single 
women    contracting    debts    did,    before    that 
act  of  parliament,  procure  themselves  to  be 
clandestinely  married  to  persons  with  whom 
they   never   intended  to  cohabit,  but  merely 
with  a  view  fraudulently  to  protect  themselves 
against  their  creditors.    Now^,  can  it  be  argued, 
that  by  going  if^to  the  Ecclesiastical  Court, 
and  obtaining  a  sentence,  in  a  cause  of  jactita- 
tion^  that  end  would  be  answered  f   What! 
when  a  woman  wants  a  husband  to  protect  her 
from  her'  debU,  abalt  »be  get  herself  fraudu* 
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lentlv  released  from  her  husband  ?  It  seems  it 
Would  have  quite  a  contrary  efiect,  and  cannoi 
Answer  the  purpose  for  which  it  would  be  in- 
tended. If  any  of  the  excellent  regulations 
made  by  that  act  are  in  danger  of  being  in- 
fringed upon  by  undoe  practices,  it  were  worthy 
the  legislature  to  attend  to  it,  and  provide  against 
then) ;  but  a  court  of  justice  cannot  for  such 
reasons  depart  from  ancient  and  established 
modes  of  proceedings :  and  in  this  case  these 
considerations  ought  not  to  liave  the  least 
weight,  because  there  is  not  any  ground  for  the 
apprehension.  In  the  proceedings  in  this  cri-. 
minsl  court,  therefore,  your  lordships  ought  to 
receive  these  sentences  upon  the  very  same 
principles,  or  indeed  broader  than  a  civil  court: 
for  who  shall  pretend  to  say,  that  in  a  civil 
question  parties  may  avail  themselves  of  such  a 
suit  ?  But  where  a  person  is  brought  merely  to 
answer  for  a  Crime,  and  for  the  purpose  of  pu- 
nishment, who  shall  say,  that  it  is  consonant  to 
the  pridciples  of  taw  that  such  a  defence  should 
not  avail  r  ^  rigorous  a  determination  in  cri- 
minal cases  has  not  been  supported  on  any  ap- 
tbority,  or  established  on  any  principle.  U^(> 
the  authorities  therefore  which  have  been 
quoted,  and  which  remain  unshaken  and  nncon-f 
tradrcted,  we  do  submit  to  your  lordships,  tha^ 
these  two  points  are  well  established.  But  it 
has  been  said,  that  we  are  now  arguing  for 
what  is  not  open  to  be  considered  on  the  ge- 
neral principles  of  law  :  because  this  question 
has  been  already  ddcided  by  the  very  act  upon 
which  the  prosecution  is  now  depen^ling :  for 
when  an  act  of  parliament  makes  some  excep* 
tions,  the  true  interpretation  of  that  act  is,  that 
all  cases,  which  are  not  within  the  exceptions, 
are  within  the  prohibition. 

My  lords,  supposing  that  to  he  a  good  prin- 
ciple of  interpretation,  yet  it  may  very  well 
and  with  propriety  be  contended,  that  the  case 
that  is  now  offered,  f  mean  the  sentence  pro- 
nouncing against  this  marriage  in  a  cause  of 
jactitation,  is  within  the  exceptions  of  the  act 
of  parliaments 

My  lords,  the  two  exceptions  are,  that  il 
shall  not  ejttend  to  any  person,  who  is  at  the 
time  of  such  marriage  divorced  by  any  sentence 
had  in  the  Ecclesiastical  Court ;  or  to  any 
person,  where  the  former  marriage  hath  beeuy 
or  hereaAer  shall  be,  by  sentence  in  any  Eccle- 
siasitical  Court,  decreed  to  be  void  and  of  no 
efl^ct. 

My  lords,  it  will  be  difficult  to  explain  the 
latter  words,  connected  with  the  provision  in 
the  former  clause,  without  taking  in  the  very 
sentence  which  is  now  under  consideration. 
The  general  words  in  the  first  clause  are, 
that  it, shall  not  extend  to  those  cases,  in 
which  at  the  time  of  such  marriage  the  persoa 
was  divorced  by  any  sentence  of  the  Ecclesias- 
tical Court. 

Now,  my  lords,  the  word '  divorce'  has  always 
been  applied,  not  only  to  separations  d  mensA 
et  thoro  hut  to  divorces  i  vinculo  matrinonii. 
The  first'  clause  therefore,  under  the  fj^eneral 
word  of  *  divorce,'  seemi  to  take  in  both  these 
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eas^s,  Yvliether  it  be  a  temporary  separalioa 
for  adultery  or  cruelty,  or  whether  it  he  a 
divorce  it  vinculo  matrimonii.  If  that  clause 
applies  to  these  two  cases^  I  would  aak  what  is 
the  meaninfi^of  the  second,  that  speaks  of  sen- 
tences, decTaring  a  marriage  null  and  ?oid  to 
all  eflfects  ?  A  sentence  pronouncing  a  mar- 
riage null  and  Yoid,  and  of  no  effect,  is 
the  same  thing  as  a  divorce  a  vinculo  ma- 
irimonii;  because  if  the  marriage  has  ever 
been  a  true  and  legal  marriage,  it  is  well 
known,  that  no  judicial  power  in  this  king* 
dom  can  put  an  end  to  it.  In  order  there- 
fore to  give  every  part  of  this  act  some  mean* 
ing,  it  ought  to  be  understood,  that  the  legisla- 
ture by  those  general  words  must  mean  any 
sentence  whatever,  by  which  the  Ecclesiastical 
Court  should  have  pronounced,^  that  there  is  no 
marriage,  or  that  a  marriage  is  void  ;  it  being 
the  purport  and  the  general  object  of  this  act 
to  save  not  only  the  jurisdiction  of  the  Ecclesi- 
astical Court  (that  is  not  what  I  am  contending 
for,)  but  it  is  to  save  the  innocence  of  the  per- 
sons acting  under  such  sentences:  because 
trhere  that  question  has  been  agitated  in  a  public 
court  (for  the  legislature  does  not  suppose,  as 
iome  of  the  counsel  on  the  other  side  have  un- 
tvarrantably  supposed,  it  to  be  a  private  and 
clandestine  transaction ;  but)  the  constitution 
liupposes  every  court  to  be  open  and  public,  and 
proceedings  there  to  be  before  the  face  of  the 
trorld :  every  body  may  see  and  know  them, 
if  they  please ;  and  when  there  has  been  this 
public  sentence  of  any  constitutional  court,  the 
meaning,  the  equity  of  the  act  must  be,  that 
any  one  of  these  sentences  shall  justify  the 
l^arty  acting  under  it.  l*o  make  a  distinction 
letween  a  cause  of  nullity  and  a  cause  of  jacti- 
tation,- I  apprehend  can  he  founded  upon  no- 
thing, but  not  considering  the  nature  of  the 
proceedings;  I)ecau8e  I  can  hardly  put  a  case, 
.vhich  would  1)e  a  proper  subject  for  a  suit  of 
nullity,  but  it  might  likewise  be  proceedeil  to 
ihe  same  effect  in  a  suit  of  jactitation :  the 
onlv  difference  is,  the  proof  being  put  upon  the 
dinerent  party.  Suppose  a  person  means  to 
dispute  the  validity  of  his  marriage ;  he  niay$ 
If  he  pleases,  proceed  in  a  ca'^se  of  nullity  of 
inarriage;  in  which  case  he  must  state  the 
circumstances  of  bis  marriage,  and  the  prayer 
of  his  libel  will  be,  that  under  these  circum- 
stances his  marriage  may  be  pronounced  void : 
the  sentence  then  would  be  direct  to  that  point. 
tSuppose  on  the  other  hand,  he  chuses  to  bring 
'   suit  of  jactitation,  and  charges    that  the 


to  avoid  a  marriage  by  reason  of  minority, 
where  the  party  under  9ge  was  married  by  li- 
cence without  the  consent  Df  parents,  was  by  a 
suit  of  jactitation :  it  was  the  case  of  Frost 
and  Waldeck  in  1760.  I  looked  into  the  sen- 
tence that  was  pronounced  in  that  cause,  and 
it  was  precisely  in  the  same' words  as  this  09ir 
in  question.  Will  any  body  contend  that  it  is 
not  an  effectual  sentence,  declaring  the  mar- 
riage between  these  parties  void  ?  Your  lo^d-. 
ships  see  it  is  a  fallacy  .therefore  to  say,  that 
this  methoil  of  proceeding  in  a  cause  of  jac- 
titation will  not  as  effectually  bring  on  the  ques- 
tion of  marriage,  as  a  cause  of  nullity  of  mar- 
riage. There  were  two  other  cases  afterwards 
upon  that  act,  that  were  brought  in  the  same 
way ;  neither  of  them  came  to  a  decision,  bat 
the  method  of  proceeding  was  the  same.  AAer- 
wards  there  was  a  suit  upon  that  act  of  par- 
liament brought  as  a  cause  of  nullity  of  mar- 
riage. I  remember  it  heibg  made  a  question, 
whether  even  that  was  a  proper  way  of  pru- 
ceeding ;  but  the  judge  was  of  opinion,  that 
the  party  might  have  proceeded  in  either  way, 
conceiving,  I  presume,  that  the  sentence  m  ooe 
way  would  be  as  effectusil  as  in  the  other. 
With  what  propriety  then  can  it  be  said,  as  it 
was  on  the  other  side,  that  all  proceediogs  ia 
causes  for  jactitation  of  marriage  must  be  with 
an  Til  intent?    . 

My  lords,  it  doth  not  apply  at  all  to  the 
manner  of  proceedings.  Suppose  it  to  be  true, 
what  was  asserted  by  the  counsel,  and  1  be* 
lieve  it  is  in  a  great  measure  so,  that  these 
suits  were  chiefly  used  for  the  purpose  of  en- 
quiring into  contracts  of  marriage ;  for  before 
the  Marriage  Act  put  an  end  to  such  contracts, 
it  was  difficult  for  parties  to  know,  whether 
they  had  entered  into  such  contracts  as  would 
bind  them  or  no  ;  with  what  prop^ety  can  it 
be  said,  that  if  a  suit  of  jactitatiou  be  broogbt 
upon  such  contract,  it  must  be  with  an  ill  ia* 
tent?  I  have  mentioned,  that  these  suits  bare 
been  brought  under  the  Marriage  Act,  and 
therefore  merely  upon  the  question  of  marriage, 
lu  those  cases  the  sentences  are  precisely  con- 
ceived in  the  same  words  with  tne  sentence  in 
this  cause  :  and  if  a  man  was  to  be  married 
again  after  such  a  sentence  pronounced,  woold 
it  be  argued  one  moment,  that  he  would  be 
guilty  of  polygamy  under  this  statute?  If  be 
would  not,  it  must  be,  because  such  a  seutence 


is  on  the  same  footing,  as  if  it  had  been  giveo 
in  a  cause  of  nullity.  For,  if  a  sentence  givea 
in  a  cause  of  nullity  was  to  be  offered  aa  coo- 
woman  has  ctaioied  him  to  be  her  husband  :  if  elusive,  and  before  you  entered  into  evidence 
«be  justifies  that  jactitation  by  pleading  her  ;  upon  the  fact,  your  lordships  would  think  it 
marriage,  it  is  incumbent  on  her  then  to  state  the  proper  time  to  offer  it,  there  would  .be  d9 
the  case,  and  to  go  into  the  question,  whether  occasion  to  go  into  the  question  ;  because,  kt 
It  18  a  roarriap^eor  no:  and  if  inthatjustificaitory  the  fact  turn  out  what  it  might,  that  seoteoce 
plea]  such  circumstances  be  stated,  as  would     would  be  satisfactory,  that  the  marriage  vif 


iiave  been  the  contents  of  the  libel  in  a  cause  of 
nullity,  the  sentence,  I  cont^nd^  would  baTe 
precisely  the  same  effect. 

My  lords,  I  have  known  more  instances  than 
one  to  justify  what  1  assert.  The  first  suit 
that  erer  vru  bi!Otight  opon  the  Mi|irnag«  Act^ 


void,  that  is,  that  there  was  no  marriage  tbw 
subsisting  between  the  parlies.  What  is  the 
assertion  often  then  in  a  suit  of  jactitation; 
and  what  was  the  assertion  in  the  cause  to^ 
before  yonr  lordthiiw?  The  plaintiff  to  ]^^ 
his  clftUD  apoa  the  tady  Mi^h  that  At »  P^' 
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licahu*  time  he  was  married,  states  the  circum- 
fttanceB,  atates  the  persons  present:  be  at- 
temjito  to  prove  this  iact.  Tbe  judge  haYing 
eonsidered  the  proofs,  and  gone  into  the  ques- 
tion, determined  that  there  was  no  marrjage, 
or,  in  oiher  words,  that  tbe  marriage  is  of*  none 
effect :'  that  is,  that  the  marriage  that  is  plead- 
ed there  can  have  no  effect ;  for  he  pronounces, 
that,  as  far  as  to  him  appears,  the  party  is  a 
spinster,  and  free  from  ail  matrimonial  con- 
tracts. If  we  are  right  then  in  brin^ring  this 
cause  within  the  exceptions  of  the  act,  eTerv 
jobiectaon  1  should  conce'rve,  that  can  be  stated, 
IS  removed  under  tbe  express  regulation  of  tbe 
act  of  pariiahnent ;  because  the  legislature 
taking  this  matt^  into  their  consideration,  well 
•ware,  as  it  must  be  supposed,  of  what  incon- 
veniences might  be  argued  to  arise,  have  still 
enaciied,  that  these  sentences  existing,  tbe  per- 
son marrying  again  shall  not  be  within  tbe  act 
of  parliament.  « 

Under  these  considerations,  the  r^ply  having 
been  ao  fuiljr  and  so  abljr  gone  into  by  the  gen- 
tleman who  went  before  me,  I  shall  -take  up 
yoor  lordships'  time  no  longer,  than  in  hoping 
jroo  will  be  of  opinion,  that  ibis  sentence  com- 
ing within  tbe  exceptions  of  the  act,  it  would 
be  improper  to^go  into  any  jjruof  of  the  fact : 
and  therefore  1  hope  your  lordships  will  admit 
of  this  plea  ol'  the  defendant. 

Ijord  President  of  the  Council.  My  lords, 
•I  moveyoar  lordships  to  adjourn  to  the  Cham- 
ber of  Parlianoeut. — Lords.  Ay,  ay. 

Jjord  High  Steward,  This  House  is  adjonrn- 
ed  to  the  Chamber  of  Parliament. 

The  Lords  and  bihers  returned  to  the  Cham- 
ber of  Parliament  in  tbe  same  order  they  came 
down.    The  prisoneip  retired  from  the  bar. 

AAer  some  time  passed  in  the  Chamber  of 
Ptoliament*,  tlie  Lords  and  others  came  back 

^i*^^— ^■^  ^11  ■1l»»l.l».lll».«B»..  »■■■■■■■■■■  II  ■  -'^F  ■  ■' 

♦  Die  Veneris,  19  Aprilis,  1776. 

Ordered  by  tbe  Lords  spiritual  and  temporal 
in  parliament  aseinbled,  that  the  following 
Questions  be  put  to  the  trudges,  viz. 

1.  Whether  a  sentence  of  the  jSpiritual  Court 
against  a  marriage  in  a  suit  for  jactitation  of 
marriage  Is  conclusive  evidence  so  fls  to  stop 
tbe  counsel  for  the  crown  from  proving  the 
■aid  marriage  in  an  indictment  for  polygamy? 

2.  Whether  admitting  sucb  sentence  to  be 
condosive  upon  such  indictment,  the  counsel 
for  the  crown  may  be  admitted  to  avoid  tbe 
effect  af  sucb  sentence,  by  proving  tbe  same 
to  have  been  obtained  by  fraud  or  collusion  ? 

Wbereapon,  the  Lord  Chief  Justice  of  the 
eoart  of  Common  Pleas,  (Sir  William  De  Greyj 
afterwards  lord  Walsingbam),  having  con- 
•ferred  with  tbe  rest  of  tbe  Judges  present,  de- 
livered their  unanimous  Opinion  upon  the  said 
QneatioBO,  witb  his  reasons,  afe  follow,  viz. 

My  lords ;  Mv  lord  chief  baron,  (sir  Sidney 
titafiord  Smytbe;,  imd  the  rest  of  my  brethren, 


from  thence  in  the  same  order ;  and  tKe4>eera 
being  seated,  and  the  Lord^High  Steward  is 
bis  chair,  the  duche^a  t»f  Kingston  w^  again 
brought  to  the  bar. 

have  desired  me  to  deliver  their  answer  to  the 
questions  your  lordships  have  been  pleased  to 
propound  to  us. 

That  our  opinion  may  be  tbe  better  under-* 
stood,  it  is  necessary  to  make  some  observa- 
tions on  what  kas  passed  in  argument  upon  the 
subject. 

What  has  been  said  at  tbe  bar  is  certainly 
true,  as  a  general  principle,  that  a  transaction 
between  two  parties,  in  judicial  proceedings, 
ought  not  to  be  binding  upon  a  third ;  for  it 
woiild  be  unjust  to  bind  any  person  who  could 
not  be  admitted  to  make  a  defence,  or  to  exa- 
mine vtitness'es,  or  to  appeal  from  a  judgment 
he  mi^ht  think  erroneous ;  and  therefore  the 
depositions  of  witnesses  in  another  cause  in  proof 
of  a  fact,  the  verdict  of  a  jury  finding  the  fact, 
and  the  judgment  of  the  court  upon  facts/ound. 
although  evidence  against  the  parties,  and  all 
claiming  under  them,  are  not,  in  general,  to  be 
used  to  the  prejudice  of  strangers.  There  are 
some  exceptions  to  thi^  general  rule,  founded 
upon  particular  reasons,  but  not  being  appli^ 
cable  to  the  present  subject,  it  is  unnecessary 
to  state  them. 

Ffom  tbe  variety  of  cases  relative  to  judg- 
ments being  given  in  evidence  in  civil  suits^ 
these  two  deductions  seem  to  follow  as  gene- 
rally (rue :  first,  that  the  judgment  of  a  court 
of  concurrent  jurisdiction,  directly  upon  tbe 
point,  is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive, between  the  same  parties,  upon  tbe 
same  matter,  directly  in  question  in  another 
court:  secuuffiy,  that  the  judgment  of  a  court 
of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclnSjve  ufion  tbe 
same  matter,  between  the  same  parties,  coming 
incidentally  in  question  in  another  court,  for  a 
difierent  purpose.  But  neither  the  judgment 
of  a, concurrent  or  exclusive  jurisdiction  is  evi- 
dence, of  any  matter  which  came  collaterally 
in^question,  though  within  their  jurisdiction  ; 
nor  of  any  hoatter  incidentally  cognizable ;  nor 
of  any  matter  to  be  iuferi'ed  by  argument  from 
the  judgment. 

Upon  the  subject  of  marriage,  the  Spiritual 
Court  has  the  sole  and  exclusive  cognizance  of 
questioning  and  deciding,  directly,  the  legality 
of  marriage ;  and  of  enforcing,  specifically,,  the 
rights  and  obli;j;ations  respecting  persons  de- 
pending upon  it ;  but  the  temporal  courts  have 
the  sole  cognizance  of  examining  and  deciding 
upon  all  temporal  rights  of  property  ;  and,  ao 
far  as  such  rights  are  concerned,  they  have  the 
inherent  power  of  deciding  incidentally,  either 
upon  the  fact,  or  the  -legality  of  marriage, 
where  they  lie  in  tlie  way  to  the  decisioii  of 
the  proper  ol^ects  of  their  jurisdiction :  they 
do  not  want  or  require  the  aid  of  tbe  spuritual 
courts;  nor  has  the  law  provided  any  legal 
means  of  sending  to  thena  for  their  opinion  ; 
except  wbere^  in  tlw  ease  of  marriage,  an  iiBira 
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Lord  Bigh  Steward,  Mr.  Attorney  General, 
Tou  may  go  on  to  ftate  your  charge. 

Attorney  General.  My  lords,  it  seems  to  be 
ipatter  of  just  Surprize,  that,  before  the  com- 
inencament  of  the  last  century,  no  secular 

is  joined  upon  the  record  in  certain  real  writs, 
upon  th^  legality  of  a  marriage,  or  its  imme- 
diate consequence,  *<  general  bastardy  ;'*  or, 
in  like  manner,  in  some  other  partlcolar  in- 
stances, lying  peculiarly  In  the  knowlege  of 
Ibeir  courts,  as  profession,  deprivatfon,  and 
some  others ;  in  these  cases,  upon  the  issue  so 
formed,  the  mode  of  trying  the  question  is  by 
reference  to  the  ordinary,  and  bis  certificate, 
vhen  returned,  recei?ed,  and  entered  upon  the 
record  in  the  temporal  courts,  is  a  perpetual 
find  conclusive^jdence  against  all  ine  world 
jiDon  that  TOJj^A  wbich  exce^tonable  extent, 
4>n  whatever  reEsnns  founded,  was  the  occasion 
of  the  statute  of  the  9th  of  Henry  6,  requiring 
certain  public  proclamations  to  be  made  fur 
persons  mterested  to  come  in,  and  be  parties  to 
tbe  proceeding.  But,  even  in  these  cases,  if 
the  ordinary  should  return  n6  certificate,  or  an 
Insufficient  one ;  or,  if  the  issue  is  accompa- 
nied with  any  special  circumstances,  as  if  a 
aecond  issue*  triable  by  a  jury,  is  formed  upon 
the  same  record ;  or,  if  toe  effect  of  the  same 
>  issue  is  nut  into  another  form,  a  jury  is  |o  de- 
cide, aou  not  the  ordinary  to  certify,  the  truth  ; 
and  to  this  purpose  sir  William  8(aunfbrd  men- 
tions a  remarkable  instance.  Bigamy  was 
triable  by  the  bishop's  certificate ;  but  if  the 
prisoner,  to  avoid  the  charge,  pleads  that  the 
'  second  espousals  were  nuliani]  void,  because 
he  bad  a  former  wife  Hving,  this  special  bigamy 
was,  not  to  be  tried  by  tbe  bishop's  certificate. - 

So  that  the  trial  of  marriage,  either  as  to  le- 
gality, or  fact,  was  not  absplutely,  and  from  its 
nature,  an  object  alienifori. 

There  was  a  time,  when  the  spiritual  courts 
wished  that  their  determinations  might  in  all 
cases  be  received  as  authentic  in  the  temporal 
courts;  aod  in  that  solemn  assembly  of  the 
king,  the  peers,  the  bishops,  and  judges,  con- 
fened  for  the  purpose  of  settling  the  demands 
of  tbe  church,  by  £d  ward  tbe  second,  ooe.of 
the  claims  was  expressed  in  these  words :  **  Si 
oliqua  causa,  vel  negotium,  cojus  cognitio 
spectat  ad  forum  ecclesiasticum,  et  coram  ec- 
clesiastico  jmlice  fuerit  sententialit^r  terroina- 
tum,  et  transient  in  rem  judicatam,  nee  per  ap- 
pellationem  fuerit  suspensum ;  et  postmodum, 
coram  judice  seculari,  super  eadem  re  inter 
easdem  personas  questio  moveatur,  et  provetur 
per  testes  vel  instrumenta,  talis  exceptio  in 
ibro  secdlari  non  admittatur."  The  answer  to 
which  demand  was  expressed^in  this  manner: 
'*^  Qqando  radem  causa,  diversis  rationibus  co- 
ram judicibus'ecclesiastids,  et  secularibus,  ven- 
tilatur,  dicunt  quod  (non  obstante  ecclesiastico 
judicid)  curia  regis  ipsum  traclet  negotium,  ut 
sibi  expedire  videtur.''  For  which  lord  Coke 
gives  tl|is  reason,  second  Institute,  c.  22.  **  For 
Uie  spiritual  judges'  proceedings  v^  fbr  the 


punishment  bad  been  provided  for  a  crime  of 
this  malignant  complexion  and  pernicious  ex- 
ample. 

Perhaps,  tbe  innocence  of  simpler  ages,  of 
the  more  prevailing  Influence  of  religion,  of 

the  severity  of  ecclesiastical  censures,  together 

■'  —  •  ■  -      ■    -  -' 

correction  of  the  spiritual  inner  man,  and '  pr4 
'  salute  anirase,'  to  enjoin  him  penance ;  and 
the  judges  of  the  common  law  proceed  to  give 
damages  and  recompence  for  the  wrong  and 
injury  done ;"  and  then  adds,  "  and  so  this  ar- 
ticle was  deservedly  rejected." 

And  the  same  demand  was  made,  and  re- 
ceived the  same  answer,  in  the  third  year  of* 
king  James  the  first.   . 

It  is  to  be  observed,  that  this  demand  related 
only  to  civil  suits  between  tbe  same  parties  ; 
ana  that  the  sentence  should  be  recetved  as  A 
plea  in  bar.  But  this  attempt  ar^d  miscarriagd 
did  not  prevent  the  temporal  courts  from  shew' 
ing  the  same  respect  to  their  proceedings,  as 
they  did  tothose  in  other  courts.  And  there- 
fore where,  in  civil  causes,  they  found  the  ques* 
tiou  of  marriage  directly  determined  by  the  ec- 
clesiastical courts,  they  received  the  sentence^ 
thouffh  not  as  a  plea,  yet  as  proof  of  the  fact  t 
it  being  an  authority  accredited  in  a  judicial 
proceeding  by  a  court  of  competent  jurisdio^ 
tion ;  but  still  they  received  it  upon  the  same 
principles,  and  sul^ect  to  the  same  rules,  by 
which  they  admit  the  acts' of  other  courts. 

Hence  a  sentence  of  nullity,  and>a  sentence 
in  affirmance  of  a  marriage,  have  been  received 
as  conclusive  evidence  on  a  question  of  legiti- 
macy arising  incidentally  upon  a  claim  to  a 
real  estate. 

A  sentence  in  a  cause  of  jactitation  has  been 
received  upon  a  title  in  ejectment,  as  evidence 
against  a  marriage,  aod,  in  like  manner  in  per* 
sunal  actions,  immediately  founded  on  a  sup- 
posed marriage. 

So  a  direct  sentence,  in  a  suit  upon  a  promise 
of  marriage,  against  tbe  contract,  has  been  ad- 
mitted as  evidence  against  subh  contract,  in  an 
action  brought  upon  the  same  promise  for  da- 
mages, it  wing  a  direct  seoteoee  of  acov»- 
potent  court,  disproving  tbe  ground  of  tbe  so* 
tion. 

So  a  sent<?nce  of  nullity  is  equally  evidence 
in  a  personal  action  against  a  defence  founded 
upon  a  supposed  coverture. 

But  in  all  these  cases,  tlie  partiPs  to  tbe  suits, 
or  at  least  the  parlies  against  whom  the  evi- 
dence was  received,  were  parties  to  the  sen- 
tence, and  had  acquiesced  under  it ;  ordahned 
ynder  those  who  were  parlies,  and  liad  it- 
qUie5d(i(f. 

But  although  the  law  stands  thus  with  re- 
gard to  civil  suits,  proceedings  in  matters  of 
crime,  and  especially  of  felony,  ftJI  uuder  « 
different  consideration :  first,  beoauae  the  pa|w 
ties  are  not  the  same  ;  for  the  king,  m  irhmm 
tbe  trust  of  prosecuting  public  ofeocos  Is  vest- 
ed, and  which  is  exeeuled  by  liis  immtdtnie  or> 
dera,  or  in  his  name  hy  some  prosecutor,  is  no 
party  to  supb  proceedings  ill  the  **    *   "   '"    ' 
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with  (liose  calamilies  which  naturally  and  ne- 
(jeisar'ity  follow  the  enormiiy  mij^ht  formerly 
bare  been  found  sufficient  i^  restrain  it. 
From  the  moment  these  causes  ceasod  to 


Court,  and  canj 
Tippcfll :  seconmy, 


itted  to  defends  e30i« 


such  doctrine's  woulolend 
togiTe^he  spiritual  courts,  which  are  not  per- 


mitted to  exercise  any  judicial  cognizance  in 
matters  of  crime,  an  immediate  influence  16 
trials  for  offences,  and  to  draw  the  decision 
from  the  course  of  the  common  law,  to  which 
it  solely  and  peculiarly  belongs.' 

The  i^round  of  the  judicial  powers  given  to 
ecclesiastical  courts  is,  merely,  of  a  spiritual 
consideration,  *  pro  correctione  morum,  et  pro 
*  salute  aaimfe.'  They  are  therefore  addressed 
to  the  conscience  of  ttie  party.  But  one  great 
«bject  of  temporal  jurisdiction  is  the  public 
peace ;  and  crimes  against  the  public  peace  are 
wbolly,.at)d  in  all  their  parts,  of  temporal  cog- 
nizance alone.  A  felony  by  common  law  was 
also  so.  A  felony  by  statute  becomes  so  at  the 
moment  of  its  institution.  Tlie  temporal  courts 
alone  can  expound  the  law,  and  judge  uf  the 
crime,  and  its  proofs;  in  doing  so,  they  must 
see  with  their  own  eyes,  and  try  by  their  own 
rales,  that  is,  by  the  common  Taw  of  the  land ; 
it  is  the  trust  and  sworn  duty  of  their  office. 

When  the  acts  of  Henry  the  eighth  first  de- 
clared what  marriages  should  be  lawful,  and 
what  incestuous,  the  temporal  courts,  tliough 
tbey  had  before  no  jurisdiction,  and  the  acts  did 
not  by  express  words  give  them  any  upon  the 
point,  decided,  incidentally,  upon  the  construe* 
tioD,  declared  what  marriages  came  within  the 
Leviticai  degrees,  and  prohibited  the  spiritual 
courts  from  giving  or  proceeding  upon  any 
oilier  const ruci ion. 

Whilst  an  ancient  statute  subsisted  (2  0.4, 
15),  by  which  personal  punishment  was  in- 
curred on  holding  heretical  doctrines,  the  tem- 
poral courts  took  notice,  incidentally,  whether 
the  tenet  was  heretical  or  not;  for  ^*  the  king's 
courts  will  examine  all  things  ordained  by  sta- 
late." 

When  the  statute  of  W.  3,  made  certain 
blasphemous  doctrines  a  temporal  crime,  the 
temporal  courts  alone  could  determioe,  whe- 
ther the  doctrine  complained  of  was  blasphem- 
ous so  as  to  constitute  the  crime. 

If  a  man  should  be  indicted  tor  taking  a  wo- 
man b^  force  and  marrying  her;  or  for  mai*^ 
rjing^  a  child  without  her  father's  consent;  or 
for  a  rape,  where  the  defence  is,  that  '*  the 
womao  is  his  wife ;"  in  ail  these  cases,  the 
temporal  courts  are  bound  to  try  the  prisoner 
by  the  rules  and  course  of  the  common  law, 
a|Mf  incidentally  to  determine  what  is  heretical, 
sod  what  is  blasphemous ;  and  whether  it  was 
ft  marriage  within  the  statute — a  niarriage 
without  eooaent ;  and  whether,  jn  the  last  case, 
1^  wooian  was  his  wife :  but  if  tbey  should 
happen  to  6iid,  that  sentencea,  in  t^e  respective 
C9f^  had  been  given  in  the  Spiritual  Court 
vpon  the  beresy,  the  hiai  phemoits  dootnnes,  the 
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pfodace  that  effect,  innaghratiort  can  scarcely 
state  a  crime  which  calls  more  loudly,  and  in  a 
greater  variety  of  respects,  for  the  interposi- 
tion  of  civil  authority ;    which,  besides  the* 

marriage  by  force,  the  marriage  without  con- 
sent, and  the  marriage  on  the  rape ;  and  tl/e  court 
most  receive  such  sentences  as  conelasive  evi- 
dence,  in  the  6rst  instance,  without  lookin^T' 
into  the  case,  it  would 'vest  riie  substantial  and 
effective  decision,  ttiough  not  the  cognizance 
of  the  crimes,  in  the  Spiritual  Court,  and  leave 
tothejnry,  and  the  temporal  courts,  nothing 
but  a  nominal  form  of  proceeding,  upon  what 
would  amount  to  a  pre-determined  conviction 
or  acquittal ;  which  mnst  have  the  effect  of  a 
real  prohibition,  since  it  would  be  in  vain  tor 
prefer  an  indictment,  Where  an  act  of  aforeigiir 
'  court  shall  at  once  seal  up  the  lips  of  the  wit- 
netees,  the  jury,  and  the  court,  and  put  Att  en-* 
tire  stop  to  the  proceedihg. 

And  yet  it  is  true,  that  the  spr^itoal  courts 
bare  no  jurisdiction,  directly  or  indirectly,  ia 
any  matter  not  altogether  spiritual ;  and  it  is 
equally  true,  that  the.  temporal  courts  have  the 
sole  and  entire  cognizance  of  crimes,  which 
are  wholly  and  altogether  temporal  in  their 
nature. 

And  if  the  rule  of  evidence  most  be,  as  it' is 
ofVen  declared  to  be,  reciprocal ;  and  that  in 
all  eases,  in  which  sentences  favourable  to  the 
prisoner,  are  to  be  admitted  as  conclusive  evi- 
dence for  him ;  the  sentences,  if  unfavourable 
to  the  prisoner,  are  in  hke  liianner  conclusive 
evidence  against  him;  in  what  situation  must 
the  prisoners  be,  whose  life,  or  liberty,  or  pro- 
perty, or  fbn^e  rests  on  the  judgments  of  courts,' 
which  have  no  jurisdiction  over  them  in  the 
predicament  in  which  they  stand  ?  and  in  what 
situation  are  the  judges  of  the  common  law, 
who  must  condemn,  on  the  word  of  an  eccle- 
siastical judge,  wiihonk  exercisiu'g  any  judg- 
ment of  their  own  ? 

The  Spiritual  Court  alone  can  deprive  a 
,  clergyman.  Felony  is  a  e:ood  cause  or  depri- 
vation: yet  in  lord  Hobart's  Reports  it  is  held, 
that  tbey  cannot  proceed  to  deprive  for  felony, 
before  the  felony  has  been  tried  at  law ;  and 
although,  after  conviction,  they  may  act  upon 
that,  and  make  the  conviction>a  ground  of  de- 
privation, neither  side  can  prove  or  disprove 
any  thing  against  the  verdict ;  because,  as  that' 
very  learned  judge  declares,  **  it  would  be  to 
determine,,  though  not  capitally,  upon  a  ca- 
pital crim^,  and  thereby  judge  of  the  nature  of 
the  crime  and  the  validity  of  the  proofs;  nei- 
ther of  which  belongs  to  tnem  to  do.'' 

If  therefore  such  a  sentence,  even  -  upon  a, 
matter  within  their  jurisdiction,  and  before  a. 
felony  committed,  should  be  conclusive  evi- 
dence on  a  trial  for  a  felony  committed  after» 
the  opinion  of  a  judge,  incompetent  to  the  pur- 
pose, resulting  (for  aught  appears)  from  in- 
competent proofs  (as  suppose  the  suppletory 
oath)  will. direct,  or  rule,  a  jury  and  a  court  of 
competent  jurisdiction,  without  confronting  any 
witnesses;  or  bearing   any  proofs:   fof  the" 
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gro98  and  jopen  scandal  giTen  to  retigion,  im- 
plies more  cruel  disappointment  to  the  just  and 
honourable  expectation^  of  tlie  persons  betray- 
ed by  it ;  which  tends  more  fo  corrupt  the  pu- 

\  <|ue8tion  supposes,  and  the  truth  is,  that  the 
temporal  court  does  not  and  cannot  examine, 
whether  the  sentence  is  a  just  conclusion  from 
the  case,  either  in  law  or  fact ;  and  the  diffi- 
culty will  not  be  removed  by  presuming,  thai 
every  court  determines  rightly,  because  it  must 
be  presumed  too,  that  the  parties  did  nght  in 
bringing  the  full  and  true  case  before  the 
courl ;  and  if  they  did,  still  the  court  will  have 
determined  rif(htly  by  ecclesiastical  laws  and 
rules,  and  not  by  those  laws  and  rules  by  which 
crimioals  are  to  stand  or  fall  in  this  country. 

If  the  reason  for  receiving  such  sentence  is, 
because  it  is  the  judgment  of  a  court  compe- 
tent to  the  enquiry  then  before  them  ;  from  the 
same  reason,  the  determination  of  t%vo  justices 
of  the  peace  upon  the  fact  or  validity  of  a  mar- 
riage, in  adjudf^ing  a  place  of  settlement,  may 
.  bereafter  be  offered  as  evidence,  and  give  the 
Taw  to  the  highest  court  of  criminal  juris- 
diction. 

But  if  a  direct  seotence  upon  the  identical 
question.  In  a  matrimonial  cause,  should  be 
admitted  as  evidence  (though  such  sentence 
against  thu  marriage  has  nQt  the  force  of  a  final 
decision,  that  there  was  none)  yet  a  cause  of 
jactitation  is  of  a  different  nature ;  it  is  ranked 
M  a  cause  of  defamation  ooly ,  and  not  us  a  ma- 
trimonial cause,  unless  where  the  defendant 
pleads  a  marriage;  and  whether  it  continues  a 
matrimonial  cause  throughout,  as  some  say,  or 
ceases  to  be  so  on  failure  of  proving  a  mar- 
riage, as  others  have  said,  still  the  sentence 
has  only  a  negative  and  qualified  effect,  viz. 
"  that>the  party  has  failed  in  his  proof,  and  that 
the  Irbellant  is  free  from  all  matrimonial  con- 
tract, as  far  as  yet  appears ;"  leaving  it  open 
to  new  proofs  of  the  same  marriage  in  the  same 
c^use,  or  to  any  proofs  of  that  or  any  other 
marriage  in  another  cause :  and  if  such  sen- 
tence is  no  pfea  to  a  new  suit  there,  and  does 
not  conclude  the  court  which  pronounces,  it 
Sannut  conclude  a  coiirt,  which  receives  the 
sentence,  from  going  into  new  proofs  to  make 
out  that  or  any  other  marriage. 

So  that  admitting  the  sentence  in  its  full  ex- 
tent and  im|M)rt,  it  only  proves,  that  it  did  not 
yet  appear  that  they  were  married,  and  not^ 
that  they  were  act  married  at  all :  and,  by  the 
rule  laid  down  by  lord  chief  justice  Holt,  such 
sentence  can  be  no  proof  of  any  thing  to  be  in- 
ferred by  argument  from  it ;  and  therefore  it  is 
not  to  ^e  inferred,  that  there  was  no  marriage 
at  any  time  or  place,  because  the  Court  had.  not 
then  sufficient  evidence  to  prove  a  marriage  at 
a  particular  time  and  place.  Tl)at  sentence, 
and  this  judgment,  may  stand  well  together, 
and  both  propositions  be  equally  true :  it  may 
be  true,  that  the  Spiritual  Court  bad  not  then 
iwfBcient  proof  of  the  marriage  specified,  and 
that  your  lordships  may  now,  unfortunately, 
find  tufUcient  proof  of  some  marriage^ 


rity  of  domestic  life,  and  to  loosen  those  sacred 
connections  and  close  relations,  designed  by 
Providence  to  bind  the  moral  world  together;' 

or  which  may  create  more  civil  disorder,  espe- 

■      —       .     ■  .     ■      ■■*— — ' 

But  if  il  wW"a  direct  and  decisive  sytenca 
upon  thepoLnta^'and,  as  it  stands,  to  be  ad- 
ifteSTas  conclusive  evidence  upon  the conrt, 
and  not  to  be  impeached  from  within ;  yet, 
jj)gAAll  nthi>^  ftfl^g  pf  the  highest judicialautbo- 
rj^,  it  iainjipeflchatre  frona  witnoui  ;_altnough 
it  IS  not  permitted  ro  sbew  tbal  the  court  was 
mistaken,  it  may  be  shewn  that  they  were 
misled. 

Fraud  is  an  extrinsic,  collateral  act ;  which* 
vitiates  the  most  solemn  proceedings  of  courts 
of  justice.  Lord  Coke  says,  it  avoids  alt  judi- 
cial nets,  ecclesiastical  or  temporal. 

Eb  civil  suits  all  strangers  may  falsify,  for 
covin,  either  fines,  or  reied  or  feigned  reco- 
veries ;  and  evep  a  recovery  by  a  just  title,  if 
collusion  was  practised  to  prevent  a  fair  de- 
fence ;  and  this,  whether  the  covin  is  apparent 
upon  the  record,  as  not  es^inin^,  or  not  de- 
mandin|f  the  view,  or  by  sufiering  judgment  by 
confession  or  default;  or  extrinsic,  as  not 
pleading  a  release,  collateral  warranty;  or  other 
advantageous  pleas. 

In  criminal  proceedings  if  an  nffeoder  is  con- 
victed of  felony  on  conAfssion,  or  is  outlas'ed, 
riot  only  the  time  of  the  felony,  but  the  felony 
itself  may  be  traversed  by  a  purchasec,  whose 
conveyance  would  be  aflfected  as  it  stands; 
and,  even  after  a  conviction  by  verdict,  he  may 
traverse  the  tinle. 

In  the  proceedino^  of  the  Ecclesiastical 
Court  the  same  rule  holds.  In  Dyer  there  is 
an  instance  of  a  second  administration,  fraudu- 
lently obtained,  to  defeat  an  execution  at  law 
against  the  first ;  and  the  fact  being  admitted 
by  demurrer,  the  court  pronouncefl  against tha 
fraudulent  ad  mi  nistration .  fn  another  instance,, 
an  administration  had  been  fraudulently  re- 
voked ;  and  the  fact  being  denied,  issue  was 
joined  upon  it ;  and  the  collusion  being  foosd 
by  a  jury,  the  court  gave  judgment  against  it. 
In  the  more  modern  cases,  the  qaestioo 
seems  to  have  been,  whether  the  parties  sboald 
be  permitted  to  prove  collusion  ;  and  not  seem- 
ing to  doubt  but  that  strangers  might. 

So  that  collusion,  being  a  matter  extriosie 
of  the  cause,  may  be  imputed  by  a  stranger, 
and  tried  by  a  jury,  and  determined  by  die 
courts  of  temporal  jurisdiction. 

And  if  fraud  will  vitiate  the  judicial  acts  of 
the  temporal  courts,  there  seems  as  much  rea* 
son  to  prevent  the  mischiefs  arising  from  col- 
lusion  in  the  ecclesiastical  courts,  which,  from 
the  nature  of  their  proceediugs,  are  at  least  ss 
much  exposed,  and  which  we  find  tiave  lieeo, 
in  fact,  as  much  exposed,  to  be  practised  upon 
for  sinister  purposes,  as  the  courts  in  West* 
mlnster-hall. 
We  are  therefore  unanimously  of  opink>n :  ' 
First,  that  a  sentence  in  the  Spiritual  Couct 
against  a  marriage -in  a  soit  of  jactitation  of 
marriage  is  not  concloske  evidence^  so  as  tft 
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oilly  ift  a  eowi^  where  tlie  title  te  grett 
koMor  and  b'lgh  effica  is  hereditary. 

[Here  fallowed  a  great  uproar  behind  the 
bar,  aod  the  Seijeant  at  Arms  made  the  nsaal 
proclamation.] 

My  lords,  the  mtsfortoiies  of  indiTidoals,  the 
esrraptioD  of  prit ale  life,  the  confusion  of  do- 
mestic relations,  the  disorder  of  oi? il  sucocision» 
and  the  offence  done  to  religtoo,  are  suggested, 
■ot  as  in|(redients  in  the  partioularofieuce  now 
under  trials  hot  aa  miseries  likely  to  aiise  from 
the  exaoaple  of  the. crime  in  general ;  and  are 
laid  before  your  lordships  only  to  call  your  at- 
tention to  the  course  and  order  of  the  trial,  that 
BsCfaing  may  fall  out,  which  ma^r  give  coun- 
leaaaoe  to  such  a  crime,  and  heighten  such 
dangers  to  the  public. 

The  present  case,  to  state  it  justly  and  fairly, 
is  stript  of  much  of  this  aggraration.  The  ad- 
▼aaced  age  of  the  parties,  and  their  previous 
habits  ef  life,  would  reduce  many  of  these  ^- 
neral  articles  of  mischief  and  criminaKty  to  idle 
lopioB  of  emptor  dedaraation.  No  part  of  the 
present  complaint  turns  upon  any  ruin  brought 
OQ  the  blameless  character  of  injured  inno- 
cence ;  or  upon  any  disappointment  incurred 
lo  just  aod  honourable  pretensions ;  or  upon 
any  corroption  supposed  to  Ike  iDtrodoced  into 
domestic  life.  Nor  should  I  expect  much  se- 
rious attention  of  your  lordshipd,  if  I  should 
urge  the  danger  of  intaiKng  an  uncertain  oon- 
ditioa  upon  a  helpless  oilspring,  or  the  appre- 
hensioo  of  a  disputed  soceessian  to  the  house 
of  Pierrepoint,  as  probabte  agg^rations  of  this 


Bat  TOur  lordships  will  be  pleased  withal  to 
remember,  that  erery  plea,  which,  in  a  case 
dliler^tly  circumstanced,  might  have  laid 
dairn  to  your  pity  tor  aa  unfortunate  passion 
ia  Tomiger  minds,  is  entirely  cut  off  here.  If 
it  be  true,  that  the. sacred -rites  of  matrimony 

T  -  -      -      - 

Step  the  counsel  for  the  crown  from  pro?  iog 
the  marriage-io  an  indictment  fur  polygamy. 

But  ateondly,  admitting  such  sentence  to  be 

esadusive  upon  such  indictment,  the  counsel 

tbr  the  crown  may  be  admitted  to  avoid  the 

cifect  of  such  sentence,  by  proving  the  same  to 

'have  been  obtained  by  fraud  or  coUosion.* 

Die  Sabbati,  20  Aprillli,  J776. 
•    •• 
Offdered  by  the  Lords' aiuritnal  and  temporal 

ia  partiameot  assembled,  that  the  Lord  Chief 
^aoiiee  of  the  oourt  uf  Common- Pleas  be,  and 
ha  ia  hereby  desirefl  to,  favour  this  House  with 
acofnr  of  his  A^uuMat  upon  the  Q|icstions  pro- 
posed to  the  Ju4gca  by  this  House  yesterday. 

Tliese  leasoQSi^  says  Mr.  Hargrave,  were 
thaugM  to  be  so  important  that  the  Lords  re- 
yiwd  lo  Uavea  cc^y  of  his,  argument* 

*  See  Peaka'a  \aw  of  Bvjdeoee,  e.  2,  s.  2. 
12  East /ill.  £^sVs  Pteaf.of  the  Crown  c.  12, 
B.  5,  aod  Hawkiw^a  Fleas  of  the  Crown,  bfc*  U 
c.42,s.lL         .  .,^. 
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hare  been  violated,  I  am  afraid  it  mostalso 
appear,  that  dry  lucre  was  the  whole  induce- 
ment, cold  fraud  the  only  means  to  perpetrate 
that  crime,  lo  truth,  the  evidence,  if  it  tuma 
out  correspondent  to, the  expectations  f  have 
formed,  will  clearly  and  expressly  represent  il; 
ss  a  matter  of  perfect  inditference  to  the  prisoner 
which  buabaud  she  adhered  to,  so  tliat  the  profit' 
to  be  drawn  from  this  marriage,  or  from  that, 
was  tolerably  equal.  The  crime,  stated  under, 
these  drcnmstances,  and  carrying  tiiis  inipres* 
sioD,  is  an  offence  to  the  law ;  which,  if  it  be 
less  aggravated  in  some  particulars,  becomes 
oolv  mere  odious  in  others. 

But  I  decline  making  general  observations 
upon  the  evidence.  I  will  state  it  to  yoorlord" 
ships  (for  it  lies  in  a  very  narrow  compass)  in 
the  simplest  and  shortest  manner  I  cau  invent. 
The  facts  (as  the  state  of  the  evidence  promises 
me  they  will  be  laid  before  your  lordships) 
form  a  case,  which  it  will  be  quite  impossible 
to  aggravate,  and  extremely  difficult  to  ex- 
tenuate. 

Mt  lords,  considering  the  length  of  time 
which  has  intervened,  a  ve^y  few  periods  will 
comprise  the  facts  which  I  am  able  to  lay  be« 
fore  your  lordsbios.  First,  the  marriage  of  the 
prisoner  with  Mr.  Hervey;  her  cobabitalioa 
with  him  at  broken  and  distant  intervals ;  the 
birth  of  a  ohild  in  consequence  of  it ;  the  rup- 
ture, and  separation  which  soon  followed. 
Secondly,  tjie  attempt  which  the  prisoner,  id 
view  to  the  late  lord  BristoPs  then  state  of 
health,  made  to  establish  the  proofs  uf  her  mar- 
riage with  the  present  earl.  Lastly,  the  plan, 
which  makes  the  immediate  subject  of  the  pre- 
sent indictment,  for  bringing  about  the  cele- 
bration of  a  second  marrisge  with  the  late  doka 
of  Kingston. 

The  prisoner  came  to  London  early  in  life, 
some  time,  as  1  take  it,  about  the  year  1740. 
About  1743,  she  was  introduced  into  the  family* 
of  the  late  princess  of  Wales,  as  her  maid  oi 
honour.  In  the  summer  of  1744>  she  con- 
tracted an  acquaintance  with  Mr.  Hervey ; 
which  begins  the  matter  of  the  present  indict- 
ment. This  acquaintance  was  contracted  by 
the' mete  accident  of  an  ioteirvtew  at  Winches^, 
ter  races.  The  familiarity  immediately  began ; 
and  very  soon  drew  to  its  conduston. 

Miss  Cbu<fleigh  was  about  eighteen  years  of 
age ;  and  resided  at  the  house  of  a  Mr.  Merrill, 
her  cousin,  on  a  virit  with  a  Mre.  Uaomer, 
her  aunt,  who  was  also  the  sister  of  Mr.  Mer- 
riirs  mother.  One  Mr.  Mountenay,  an  inti- 
mate friend  of  Mr.  Merrill's,  was  there  at  the 
same  fime. 

Mr.  Henrey  was  a  boy  about  seventeen  years 
old,  of  small  mrtone,  but  the  youngest  son  of  a 
noble  family.  He  was  lieutenant  of  the  Com^ 
wall,  which  made  part  of  sir  John  Davers's 
squadron,  then  lying  at  Portsmbutb,  and  des- 
tined for  the  West-Indies.  In  short,  he  ap* 
}>eared  to  Mrs.  Hanmer  an  advantageous  match 
or  bar  niece. 

From  Winchester  races  he  was  invited  to 
Lainsion ;  and  carried  the  ladies  to  see  his  ship 
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tt  Portsmooth.  The  August  IMloiriiig,  he 
maife  a  second  yidit  at  Lainaton  for  two  or  tfauM 
4iiys;  dnrttig  wbtcfa  tbe  mamafpe  was  eon- 
tritcted,  celebrated,  and'ootimtoinaied. 

Some  ctfeuniBtaDCes,  wbie'h  1  tiaTe  eli^ady 
alluded  to,  and  others,  whicb  it  b  immateriaito 
ittate  particularly,  rendered  it  irfiposiible,  or 
iteproiridetit  fn  a  degree  next  to  impossible,  tbat 
such  a  marriai^e' should  be  cdebrated  sofeftiuly, 
dr  pubticly  gi?en  out  to  the  world.  The  for- 
tune of  both  was  iosi^cientto  maiislfeun  thlfm 
in  Aat  situation  to  which  his  birth  add'her  anr- 
bition  had  pretensions.  The  income  of  her 
place  would  have  failed.  And  the  displeasure 
ef  the  noble  family  to  which  he  b^lotigM,  ren- 
dered it  idopossible  on  his  part  to  afow  the  con- 
iKctioo.  The  consequence  was,  ib^t  thdy 
•greed  wuhout  hesitation  to  keep  the  marriage 
secret.  It  was  neoessary  Ibr  that  purpose  to 
celebrate  it  with  ths  utmost  prirac^ ;  and  ac- 
Isordingly  nO  other  witnesses  weife  present,  but 
iMcb  as  had  been  apprised  of  the  connection, 
and  were  thoi^ht  necessary  to  es^bKsh  tiie 
ihct,  in  case  it  should  e?er  be  dis|luted. 

LeiuMon  is  a  smalt  {>arish,  the  ?ahie  of  the 
Nvfog  beiofif  about  fiheeu  'poun<te  a-Arear ;  Mr. 
llerrill's  Uie'enW  hortseiuit;  ttMitbe parish 
church  at*the  end  of  his  j^arden.  On  the  4ih 
•f  ;Aogitst1744,  Mr.  Amis,  the  then  tetnor,  wiu 
appoihted  to  be  at  the  church,  albti)»,  rate  at 
nijtht;  At  eleTen  o*clo^,  flifr.  Hei^y  eud 
Miss  Cbudleigb  weiit  out,  as  if  to  ^alk  ia  the 
garden ;  foll6wed  by  Mra.  Haumer,  her  ser- 
▼aDt'(wbose  tnaiden  name  I  fbrget  $  she  is  noW 
caljed  Ann  Oradock,  having  married  Mr.  Her- 
Tey's  servant  of  that  name)  Mr.  Merrill,  and 
Mr.  Mounten)ijr ;  which'  last  carried  a  taper  to 
read  the  servica  by.  they  (bund  Mk*.  Amis  in 
theishurcb,  according  to  his  appointment ;  and 
there  the  service  was  Celebrated,  Mr.  HouAte- 
Bay  holdiog  the  taper  in  his  Hat.*    The  oere- 


Trialqfftt^Duchei^ofKingstMiy      '     \ii% 

mony  being  perfbmed,'  M^.  HannNr^  aiaid 
was  dispatched  to  see  that  the  cof  st  was  clear  ( 
and  they  returned  into  the  house,  without  b^ag 
obserf  ed  by  any  of  tiie  servants.    I  meotion* 
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*  By  the  MarHk^  Act  fitet.  l!tl  Geo.  2,  c. 
SS,  s.  k,)  <<  If  any  person 'shall  sole^itenize  ma- 
trinnouy  in  toy  Qther  place  than  a  church,  or 
public  chapel,  where  banns  liave  beeii  usually 
published,  mfless  by  special  licence  from  the 
aithbishop  orCanterbury,  or  shall  solemnise 
iiiatrimenyWifholOtlMiblieatiOt^  of  banns,  onleas 
Jiceaoe  of  nAirriage  hefirst  obtained  from  son^ 
person  bat  ins:  authority  to  grant  the  same ; 
every  person  €now!ng1y  and  wilfully  so  oifeDd- 
iftg,  and  being  lawfbTly  coaticted  thereof,  shall 
be  guHty  of  ftloiiy,-and  transported  to  some  of 
his  majesty's  phmtatiolns  in 'America  for  ibar- 
teen  years,  accdrdfngtothe'laws  in  (brce  fbr 
transportation  of  felons,  and  all  such-  marriages 
ahairbe'niill  and  void.^  !AiTd  by  s.  ll,  of  tbe 
same  statute,  <' nianiages  by  Keence,  where 
either  of  the  parties,' not  being  a  widow,  ar 
widower,  shall  be  under  tvtenty-ene  yeata  of 
age,  baid  without  the  previous  6onsent  of  the 
father,  of  lawful  guaHIians,  or  olie  of  them,  or 
If  no  gttarlaro,-then  of  the  mother,  if  living 
and  unmarried,  or  if  none  such,  those*  of  a 
guardian  apimiuted  by  (he  toart  of  Cbaoceryi 
■haHbeonUandrohi.'* 


Mr.  Justice  Blackstone  (Comm.  book  1,  c. 
15.  s.  a,  vol.  1,  pp.  459,  4f0,)  observes,  tbat 
*«  tne  interventioa  tif  a  priest  to  soletnaice  ibis 
oontract  is  merely  *  jtwis  pasitivi,'  and  aol 
<  juris  naturalis  aut  diviai  f  it  being  said  (Msss 
iro,)  that  Pope  Innocent  the  3d"  fhr  wss 
Pope  iHmi  1198  to  1916]  "  was  the  first  who 
ordained  the  oelebrstion  of  marriage  hi  a 
chanch :  'before  wlndi  it  waa  totally  a  civil 
contract.  And  in  the  ti  mesof  She  grand  NJbel* 
Kda,  all  marriai^  were  perfbrmed  by  tbe  jus* 
tioea  of  the  peace ;  aau  these  marriag^  were 
declared  valid  without  any  IbeaU  solemaiaailoa 
by  stat.'is  Car.  a,  c.  ^9.'' 

The  |>afl0a^  In  Moor  to  tvMch  the  Israel 
jutige  refers  ib  as  follows : 

'<(  Coldingham  Doctor  del  civil  ley  dit  que  la 
solemnization  i|e  marrii^gcs  ne  fut  use  en  VBg* 
Use  devant  que  le  Bope  Innocent  S  ceo  ordaiaa 
primes^  mes  devant  cest  ordinance  le  marriage 
fuit  solemnise  en  tiel  forme,  que  le  home  vient 
al  meason  lou  la  fdme  inbabite,^  ft  amesneroit 
la  feme  ove  luy  a  sa  meason,  «t  cao  fuit  tout  le 
ceremony ;  et  de  ceo  fuit  que  le  home  est  dit 
ducere  mxortm^  per  reason  qaie  il  dnoe  la  feme 
o?e  luy  a  aa  m^ason^  et  la  feme  fuit  dit  nupt« 
viro  uer  reason  qofe  el  eat  a'aasi  cooperia  aaAs 
(cesf)  9tro,  a  ilne'el  fait  ui^  on  aulgfect  per 
agreament  de  marrisge.*' 

As  to  the  proceedings  fbr  regulating  tha  ee« 
l^watloD  "Of  iBrtiiSgw  *Hn'«he  times  of  tbs 
gtaad  rebelKon ;"  aa  Janaary  d,  l64i|*6»  ihi 
pariialtvem  passed  aa  ardiiiaiice  hesriag  this 
title, «« The%ook  of  Common  Prayer  shaH  est 
bfe  haacefo^th  Iraeil ;  hattha  IMreacory  lor  Ptob- 
Hqua  Worship"  (h  the  iaMa  It  is  iatUled,« 
«'  F^  taking  mway  the  ^oofc  of  -Coaimoa 
Prayer,  atad  uirtftslA>Kshiil|g'aad  pvtHdg  ln*ax- 
ectttton  of  the  DH^hctory  Ihr  lite  PiiMlfltoe'War- 
ship  of  €kid.»») 

In  tha  Directory  ther^  sal  forth  ia  Iha  ibi* 
lowing  provision  respectiog  naarriagas  s 

»  The  SokiaaMitisa  ^  Maaiife> 

^' Althosigfa  Marriagjehaaa Sacranmit,  aor 
peculiar  to  the  ChuhA  of  &od,  but  oonuDoa  to 
mankinde,  and  af  palKqite  tateaeat  ki  evky 
Cotmn^ttweakh  jret  beaaua^aiicb«sttar#y  aia 
to  marry'iu  the'LoHI,^ad  Iraya  apaciat  aead  of 
InstrOctioii,  DirelMioii,  and  Bshariailan  Asm 
the  Ward  af  GM^^at  th«lr-«Mffitip  iittt>'aiSdra 
new  condition;  sSsdaf  the  -MaSstog  'df  0«d 
iinan  them  therein,  we  jadga  it  ezpedniDtf  that 
Marriage  be  solemnized  by  a  iawftiM  tfuiiMer 
of  the  Word,  titat  he  nUay  aooasdil^fly  eaoassl 
them/atid  piay  fbra%lessliig'wpa«^thai». 

*  df  the  tMea-iasan<^4ii  Kcdh^ltViahle  af 
the  «  AelB  erOrd^fiaaces'  hat  very 'lew  aKfthe 
same  widi*  those  risfieetiaely,  'Which  ara  pre* 
fixed  ta  tha  Aatg  and  Ordiiaiiosa 
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pea  to  be  recollected  by  the  witoeiiu 

Tbe  marriage  was  conyuiniiifited  the  «aroe 
akrht  j  aod  be  lay  vritb  ber  liro  or  tbree  DigbCs 
Miowukg  ;  after  which  be  was  obliged  to  re- 

*<  Marriage  is  to  be  betwixt  one  msn  and 
ope  woman  only,  and  ihey,*  such  aa  are  pot 
witbiatbe  degrees  of  Coosauguioitjf  or  Affinity 
prohibited  by  the  Wor^  of  Gflwl.  And  tbe  par- 
tics  are  to  be  of  years  of  discretiao»  fit  to  make 
their  own  choioe,  or  upon  good  gcQunja  to  gire 
their  mutual  consent. 

*<  Before  the  solemni^og  <^f  l^arriage  be- 
tween any  Persons,  their  luirpose  of  Blarriage 
shall  be  puhUshed  l\y  tbe  M mister  tbree  serecal 
Sabbath  dayes  in  the  Coogregstipn,at  the  [dace 
or  plaoes  o^  their  most  usual  and  ooostaut  abode 
respectively.  And  of  this  Publication,  the  Sli- 
nister  who  is  to  joyn  them  in  Marriage,  shall 
have  su6licient  Testtmoay ,  before  be  proceed  to 
aolemui^e  tbe  Marriage. 

'*  Before  that  Puhlication  of  sQch  their  pur- 
pOi^  (if  ihe  parties  be  under  age)il|e  consent  of 
the  Parents,  or  others,  und^  i%hose  power  they 
are  (ia  case  tbe  Parents  b^  de^d)  is  to  be  maiie 
kaomi  to  tbe  Cburch-oflloers  of  ibat  Congre- 
galim,  10  be  Recorded. 

^  The  like  is  to  be  observed  ip  the  proceed- 
ings of  all  others,  altbongh  of  age,  whose  Pa- 
rents are  living,  for  their  fint  marriage.  Aod 
in  after  marriages  of  either  of  those  parties,' 
they  shall  be  exhorted  not  to  contract' marrisge, 
witboot  fiiat  aoquaiutbg  their  parents  with  it, 
(if  wiUi  (pnveniency  it  may  be  done)  endea- 
TOQring  io  obtain  their  consent. 

"  Parents  ought  not  to  fprce  their  cbfldren 
to  marry  without  tbeir  free  q09ient,  nor  deny 
their  i^wp  consent  v'ffimi  j^t  c^i|se. 

**  After  the  purpose  or  contract  pf  marriage 
^mk  bfsen  thus  p^b|i|»bpd,  tbe  marriage  is  not 
to  be  long  deferred.  Therefore  the  Minister, 
kfmtg  bad  ennv^nient  warning,  aod  nothing 
being  elj|eq|^  to  bipder  it,  is  publikely  to  so- 
kmaixe  U  in  the  plfM^  appp^nted  by  Authority 
fyr  pirfili^iue  Woi[;phip,  before  f^  competent  num- 
ber Iff  credihip  witne|sc»s,  at  some  convenient 
hopr  of  the  |lay,  ft  any  tjmp  of  tbe  ye«r,  ^x- 
.cepl  oq  a  i(ay  pf  pubU^ue-  Humiliation.  And 
me  advise  tbpt  i|  bp  ipot  on  the  JLiord's  day. 

'*  ApiI  be^M94e  sU  relations  are  sanctified  by 
Ibe  Word  jmd  Prayer,  tbe  Minis|er  is  to  pray 
S^  p. blessing  MppD  them  to  thia  effect : 

«i  t  Acknowl^ing  our  sins,  whereby  we 

*  ^ua  made  onjrsplves  J^ap  tb^p  the  Lepst  of  pll 

*  tbe  m^rp^  pf  Qq(I»  and  provok'd  him  to  im- 

*  bit^r  nil4Uir  comfoct$^€»roestly  in  the  name 
'  of  Cbiiist  to  ij)trea(  tbe  Lord  (wbese  presence 
*|ip4  iewu'  is  thje  hiippioess  of  evpry  condition, 

*  fod  sw^^eleivi  ev^y  relatiop)  to  be  their  por- 
'  ^1^  fAil  W  ^^J^  ^^^  accent  them  in  Christ, 
'  who  M^  s^w  to  be  joynpo  ih  the  Honourable 
'  AtB|e  of  Marriege,  the  Cov|;nsnt  of  their  God. 
'Apd  ijint  Miiieiatb  bropgbt  them  together 
'lyJ^Pl^fMleVQe,  he  would  /lanctifie  them 


tarn  to  bis  sblp,  which  had  received  Bailing 
orderik 

Miss  Chndleigh  went  back,  as  bad  b^n 
agreed,  to  her  station  of  maid  of  honour  in  the 
family  of  the  princess  dowagen    Mr.  Hervey 

'  ■  .     .  - — — p-» 

<  by  his  Spirit,  giving  them  a  new  frame  of 
'  heart  fit  for  their  new  estate ;  enriching  them 
^  with  all  Orsoes,  whereby  thfy  nsy  perfprm 

*  the  duties,  enjoy  the  comforts,  undergo  the 

*  cares,  snd  resist  the  temptations  which  ac- 
'  compai^  thfvt  coaditnn,  as  becometh  Chris- 

<  tians.' 

*<  The  prayer  being  ended,  it  Is  convenient 
that  the  Minister  do  briefly  declare  unto  tbem. 
out  pf  the  Scriuture^ 

«  *•  Thp  Instatutiop,  Use,  and  ends  of  Mar. 
'  "age,  with  the  Coqjugal  duti^  which  in  all 

*  £tutnfulness  they -are  to  perform  each  to  other, 

*  exhorting  them  to.  study  the  holy  Word  of 
'  God  that  they  may  learn  to  live  by  Faith,  and 

*  to  be  cpn&nt  io  the  midst  of  all  Marriage 

*  cares  and  troubles,  sanctifying  God's  name  m 

*  a  thankfull,  sob^,  and  holy  use  of  all  Con* 
'  jogal  comfprts,  praying  much  with  and  for 
(^one  miother,  watching  over  and  provoking 
'""each  other  to  love  aiS  good  worki,  and  to 

*  live  together  as  the  heirs  of  the  Grace  of  life.' 

"  Afker  solemn  charging  of  the  persons  to 
he  married,  before  the  gr^t  God,  who  sesrch- 
e^h  all  hearts,  and  to  wboVn  they  must  give  a 
strict  account  at  the  last  day,  that  if  ejther  of 
tbeip  know  any  cause,  by  nracontrect  or  other* 
wise,  why  they  may  not  lawfully  proceed  to 
marriage,  that  they  now  discover  it ;  tbe  mi- 
nister (if  no  impediment  be  acknowledge4) 
shall  caii^e,  first,  ^hp  man  to  t«ke  the  vremafi 
by'tbf  right  band,  saying  these  words : 

**  *  1  Si.  do^  teke  thee  N.  to  be  my  iparrieA 
'  wife,  and  do,  in 'the  pseseHce  of  God,  an^ 

*  heibcp  this  fiopj^regation,  promisp  and  cove- 

*  n^  to  be  a  lovmg  and  faithfull  btjpshand  potp 

*  tbee,  untill  God  shall  separate  us  by  death.' 

*^  Then  the  womaq  shall  takp  the  naan  by 
his  right  hand,  an4  say  thesp  words ;     . 

**  *  I  N.  do  take  thee  N.  to  be  my  pnarried 
'  hpsbapd,  4nd  I  dp,  in  the  presence  of  God, 

*  and  beforp  this  congregation,  promise   and 

*  cpveoapt  Ip  be  s  loving,  faitbtull,  and  ebe« 

*  dippt  wifpupip  tbee,  umill  God  shall  separate 

*  us  by  depth.' 

'*  Then  fvit^out  any  farther  Cerep^oiiy^  thp 
Minister  shall  m  the  nice  of  the  pmgcegation, 
pronounoe  them  to  be  Husbapd  anil  Wife,  ac- 
cording to  God's  Ordinance  f  spd  so  conclude 
tbe  action  with  Prayer  to  this  eflect  \ 

**  *  That  thp  Lord  would  be  pleased  to  ap,- 
'  company  his  own  Ordinance  with  bis  bles^^^ 
'  ing,  beseeching  him  to  enripji  the  person^ 

*  now  mprried,  as  with  other  pledges  of  bis 
■  love,  so  p^rticulsfly  with  the  ^comforts  %Dd 
'  fruits  of  marriage,  to  the  praise  of  bis  pbun- 
'  dpnt  mercy,  in  and  throogb  Christ  Jesus.' 

"  A  Register  iato  be  carefully  kppt,  wherpip 
tbe  names  of  ibe. parties  so  married,  with  tii^ 
tinpr  of  iheir  marriage,  are  forthwith  to  be  fairly 
J^orded  ip  |^  jgopj^  prepared  for  that  pMA-~ 
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tailed  in  NovemWr  followinfir  fof  the  West 
Indies;  aod  reii^ained  there  till  Aufiust  1746, 
when  he  set  sail  for  Bnt^laod.  In  uie  roonth 
of  October  followin^jf  be  landed  at  Oorer,  and 

pose,  for  the  perusal  of  all  whom  it  may  con- 
cern/* 

Afterwards,  by  the  Act  of  1653  (passed  An- 
Ifust  21,)  cap.  6)  <  How  Marriages  shall  be 
Solemnized  and  Registered ;  As  also  a  Regis- 
ter for  Births  and  Burials,'  (but  tabulated  under 
the  title  of  *  Touching  Marriages,  and  the  re- 
gistering thereof ;  and  also  touching  Births 
and  Burials,')  it  was  enacted,  that  *<  whosoerer 
shall  agree  to  be  marrUd  within  the  Common- 
Vealtb  of  England,  after  the  29th  day  of  Sep* 
t ember,  in  the  year  1653,  shall  (one  and  twenty 
'days  at  least,  before  such  Intended  Marriage) 
deliver  in  writing,  or  cause  to  be  so  delivered 
unto  the  Register  (hereafter  appointed  by  thfs 
Act)  for  the  respective  Parish 'wnere  each  party 
to  l»e  married  liveth,  the  names,  surnames,  ad- 
ditions, and  places  of  ahead  of  the  parties  so  to 
be  married,  and  of  (heir  Parents,  Guardians, 
or  Overseers ;  All  which  the  said  itegister 
shall  publish  or  cause  to  be  pnblishod,  throe 
;ieveral  Lords  days  then  next  following,  at  the 
close  of  the  morning  Exercise,  in  the  pnb- 
lique  meeting  place,  commonly  called  the 
Church  or  Cbuppel ;  or  (if  the  parties  so  to  be 
t  married  shall  desire  it)  in  the  Market-place 
next  to  the  said  Chnrch  or  Chappel,  on  thr^e 
Market-days,  in  three  several  weeks  next  foir 
lowing,  betwen  the  hours  of  eleven  and  two; 
•  iivhich  bt'ing  so  performed,  the  Register  shall 
(upon  reijuest  or  the  parties  concerned)  make  a 
true  Certificate  of  the  due  performance  thereof, 
'without  which  Certificate,  the  'persons  herein 
after  authorized  shall  not  proceed  in  such  mar- 
riage :  And  if  any  Exception  shall  be  made 
'against  the  said  intended  marriage,  the  Regis- 
ter shall  also  insert  the  same,  with  the  name  of 
the  person  making  such  exception,  and  their 

}>lace  of  aboad,  in  the  said  Certificate  of  Pub- 
ication/* 

And  that  ^<  aU  such  Persoits  so  intending  to 
be  married,  shall  come  before  some  Justice  of 
peace  within  and  of  the  same  Coanty,  City  or 
Town  Corporatewhere  publicHtion  shall  be  made 
as'  aforesaid ;  and  shall  bring  a  Certificate  of 
*thesaid  publication,  and  shall  make' sufficient 
5)roof  of  the  consent  of  their  Parents  or  Gnar- 
drans,  if  either  of  the  said  parties  shall  be  undef 
the  age  of  one  and  twenty  years;  And  the  said 
Justice  shall  examine  by  witnesses  upon  Oath, 
or  otherways  (as  he  shall  see;  cause)  concern- 
ing the  truth  of  <the  Certificate,  and  doe  per- 
formance of  all  the  premises  $  and  also  of'  any 
exception  made  or  arising :  And  (if  there  ap- 
pear no  reasonable  cause  to  the  contrary)  the 
Marriage  ehall  proceed  4n  this  manner : 

'<  The  Man  to  be  married,  taking  the  Wo- 
man to  be  married  by  the  hand,  shall  plainly 
und  distinctly  pronounce  these  words: 

**  *  1  A.  B.  do  here  in  the  presence  of  God 
^  Ibe  searcher  Qf^  hearts^  take  Ibee  C,  D.  for 


resorted  to  his  wife,  who  then  lived,  by  the 

name  of  Miss  Chudleigh,  in  Conduit  street. 

VSbe  received  him  as  her  husband,  and  enter- 

taitied  him  accordingly,  as  far  as  consisted  with 

*  my  wedded  Wife ;  and  do  also  in  the  presence 

<  ot  God,  and  before  these  witnesses,  promise 

*  to  be  unto  thee  a  loving  and  faithful  Husband.' 
**  And  then  the  Woman,  takintr  tlie  Maa  by 

the  hand,  shall  plainly   and  distinctly  pro- 
nounce these  wolds : 
'*  *  I C.  D.  do  hera  in  the  presence  of  God 

*  the  searcher  of  tall  hearts,  take  thee  A.  B.  for 

*  my  wedded  Husband,  and  do  also  in  the  pre- 

*  sence  of  God,  and  before  tl^ese  witnesses, 

*  promise  to  be  unto  thee  a  loving  faithful  and 

<  obe<lient  Wife.' 
•*  And  it  is  further  Enaeted,  That  the  Man 

and  Woman  having  made  sufficient  proof  of 
the  crnsent  of  their  Parents  or  Guardians  is 
aforesaid,  and  expressed  their  consent  uato 
marriage,  in  the  manner  and  by  the  words 
aforesaid,  before  such  Justice  of  Peace  in  the 
presence  of  two  or  more  credible  witnesses; 
the  said  Justice  of  Peace  may  and  ahall  dtelara 
the  said  Man  and  Woman  to  be  from  thence- 
foHh  Hu^ndand  Wife;  and  from  and  after, 
such  consent  so  expressed,  and  socfa  declarstion 
made,  the  same  (as  to  the  form  of  marriage) 
shall  be  good  and  eflfectual  in  Law.  And  oa 
other  marriage  whatsM)ever  within  the  Com- 
monwealth of  England,  after  the  29th  of  Sep- 
tember, in  the  year  one  thousand  six  hundred 
fifty  three,  shall  be  held  or  accompted  a  Mar- 
riage according  to  the  Laws  of  England:  Bot 
the  Justice  of  Peace  (before  whom  a  Marrisf^e 
is  solemnized)  in  case  of  dumb  persons,  niav 
dispense  with  pronouein^  the  woids  aforesaia; 
and  with  joynmg  hands  in  case  of  persons  that 
have  not  hands." 

Then  follow  directioof  respecting  the  regis- 
tration of  marriages,  &c. 

The  act  of  1666,  cap.  10,  eo^tiniMs  ahd  con- 
firms, for  six  months  after  the  end  of  the  first 
session  of  that  present  parliament,  the  above- 
mentioned  act  of  1653^  excepting  the  cbrase 
that  **  no  other  marriage  vrliataoever ' within 
the  commonwealth  of  Engtand  after  S^ptem* 
her  29th  1658,  shall  be  held  or  accounted  a 
marriage  according  to  the  laws  of  Snghrad,** 
which  clause  is  thereby  declared  null  aod  void. 

By  Stat.  18  Car.  S,  c.  83,  (confirmed  by  IS 
Car.  9.  c.  11,)  after  recital  that,  by  virtne  oc 
colonr  of  certain  ordinances,  or'  pretended  ads 
or  ordinances,  divera  marriages  since  the  be- 
ginning of  the  late  troubleahad  been  M  m^ 
solemnized  in  some  other  manner  than  bsd 
been  formerly  used,  it  was  enacted  that  all 
marriages  had  or  solemnized  fn  any  of  bis  ma- 
jesty's dominions  since  May  1st,  t64S,  before 
any  justice  of*  peace  or  reputed  justice'  of  pea^ 
and  all  marriages  wifliin,  Sec,  since  the  same 
day  had,  &c.  according  to  the  direction  of  toy 
act  01  ordmance  of- one  or  both  Houses  of  Ptr* 
liament,  or  of  any  convention  at  Westmiasler 

under  the  stile  o/  title  of  a  parliament,  sboald 
be  a»  vabd  «iif  they  had  )MNMa«iilMnwiie*«^ 
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their  pho  o(  keeping  the  marriage  secret.  -  In 
the  btter  end  of  November  io  Ibe  same  year, 
BIr.  Henrey  sailed  for  the  Mediterranean,  and 
returned  in  the  month  of  January  1747,  and 
staged  here  till  May  in  the  same  year.  Mean 
while  fthe  continoed  to  reside  in  Gonduif-street, 
and  he  to  visit  her  as  uaoat,  till  some  difierenoes 
arose  between  them,  which  terminated  in  a 
(loii^ri|[rht  i|uarre);  after  which  they  never 
aaw  each  other  more.  He  continued  abroad 
till  December  1747,  when  he  returned  ;  but  no 
intercourse,  which  can  be  traced,  paawd  be- 
tween them  afterwards. 

This  general  account  is  all  I  am  able  to  (five 
Tonr  lonlabips  of  the  intercourse  between  Mr. 
fiervey  and  his  wife.  The  cause  ef  the  dis- 
pleasure which  separated  then,  is  immaterial 
'to  be  enlarged  upon.  The  fruit  of  their  inter- 
course was  a  son,  bom  at  Chelaea,  some  time 

•Gordini;  to  the  ritea  and  ceremonies  of  the 
church  of  England. 

"  Le  manage  dans  I'ordre  civil  est  une 
union  legitime  de  I'homme  et  ile  la  femme, 

Ciur  avoir  des  enfans,  pour  les  Clever,  et  pour 
nr  assurer  les  droits  des  propri^^,  sous  Pau- 
torit6  de  la  loi.  Afio  de  coostater  cette  union, 
•eMe  est  aceompagn^  d'une  c^rtoonie  reti- 
gieoae  regard^r  par  les  uni  comme  un  sacre- 
ment,  par  les  autrea  commi)  une  pratique  du 
cttlte  public ;  vraie  logomacbie,  qui  ne  change 
rien  ^  la  chose.  II  faut  done  dUtinguer  deux 
eboues  dans  le  manage,  le  contrat  civil  ou 
I'engagement  naturel,  et  le  sacrement  ou  la 
^c^r^monie  sacr^.  Le  nariage  ponrrait  done 
sobmter  avee  tous  lea  cflefs  natnrels  et  civils, 
independammeot  de  la  c^riimonie  religieuse. 
IL^es  c^'^nxmiea  mime  de  I'EgGse  ne  sout  de- 
▼enocs  n^eeasaires  dams  Pordre  civil  que  par  ce 
aoe  le  magistrat  Ids  a  adopts.  II  s'est  mime 
eoooli  nn  long  temps,  sans  que  lea  mtnistres 
de  la  religion  aieni  ea  ancnne  part  ^  la  ciM- 
iMTUtion  des  manages.  Du  temps  de  Jnstinien 
\b  eonsentement  des  parties  en  pr^seooe  de 
tfoolns,  sans  aucune  e^r^monie  de  PBglise, 
l^timoit  encore  le  mariageparmi  les  Chre- 
tiens. Cest  oet  emperenr  qui  fit,  f  era  le  mi- 
lieu do  sixiime  si^te,  les  preroilrcs  lois  poor 
que  tea  pritres  intervinssent  comme  siibples 
'  t!^moiB8,  sans  ordenner  encore  de  bdn4kliction 
-  Bupttale.  L'^mpereur  I^n,  qui  niournt"  [qu. 
jBBOnta]  **  sur  le  trdne  en  880,  semble  itre  le 
premier,  qui  ait  mis  la  cMmonie  religieuse  an 
f«ng  des  conditioos  n^ceasBirea*  LaToi  mime 
qo'il  fit  attcsle  que  o'^it  un  nmivel  ^tabUsse- 
ment. 

-    '*  Dtf  I'id^  juste  que  nous  nous  formons 

ntasi  du  mariage,  il  r4flulte  d^bord  que  le 

bon  ordfe  et  la  piM  mime  rendent  aujour* 

<Fbni  n^cessaires  les  fdrmalitds  reKgieuaes, 

-Mbpttai  dans  toates  les  communions  chr^- 

tieoDCS.    Mais  Pessence  du  mariage  ne  pent 

en  itre  dinttor^e ;  et  eel  engagement,  qui  est 

k  iMincipnl  dans  la  soci^6,  est  et  doit  dmenrer 

-M|Onrs  soumis,  dans  I'ordre  politique^  ik  I'an* 

mriti  <lift  magistrat."  Voliaire  Diet  Pbiloaopb. 

«i|*  Driit  fiiBaaitttf t  9MI.  0. 


in  the  year  If  47.  The  circuontanoes  of  that 
bicth,  the  notice  which  |»eople  took  of  it,  and 
the  conversations  which  she  held  about  that, 
and  the  death  of  the  child,  furnish  part  of  thn 
evidence  that  a  matrimonial  connection  actuaJ- ' 
ly  subsisted  between  thetu. 

After  having  mentioned  so  oflen  the  aecreey 
with  which  the  marriage  and  cohabitation  wer« 
conducted,  it  seems  needless  to  observe  to  your 
lordships,  that  the  birth  of  a  child  was  sup- 
pressed with  equal  care.  That  also  n^ade  bal 
an  awkward  part  of  the  family  and  establish- 
ment of  a  maid  of  honor. 

My  lords,  that  which  I  call  the  second  pe- 
riod, waa  in  the  year  1759.  She  had  tnen 
lived  at  a  distance  from  her  husband  near 
twelve  years.  But  the  infirm  atale  of  the  lata 
lord  Bristol's  health  seemed  lo  open  the  pros- 
pect of  a  rich  succession,  and  an  earldom.  It 
was  thought  worth  while,  as  nothing  belter  had 
then  offered,  to  be  oounteaa  of  firiatol.;  and 
for  that  purpose  to  a<(|iist  the  proofs  of  her 
marriage. 

Mr.  Amis,  the  minister  who  had  married 
them,  was  at  Winchester,  in  a  declining  stale 
of  health.  She  appointed  her  cousin,  Mr. 
Merrill,  to  meet  her  there  on  the  ISth  of  Fe- 
bruary 1759;  and  by  aix  in  the  morning  she 
arrived  at  the  Blue  Boar  inn,  opposite  Mr. 
Amis's  house.  Slie  sent  for  his  wife,  anil  oo  a- 
municated  her  business,  which  was  to  get  a 
oertifioate  from  Mr.  Amis  of  her  manrii^e  with 
Mr.  Bervey.  Mrs.  Amis  invited  her  to  their 
house,  and  acquainted  her  huabaod  with  fhe 
occasion  of  her  coming.  Be  was  ill  a-bed;i 
and  desired  her  to  come  up.  But  nothing  was 
done  in  the  business  of  the  certificate,  till  the 
arrival  of  Mr.  Merrill,  who  brought  a  sheet  of 
stamped  paper  to  write  it  upon.  They  were 
still  at  a  loaa  about  the  form,  and  sent  ror  on« 
Spearing,  an  attorney.  Sneering  thonght  that 
the  merely  making  a  oertiacate,  and  deiiverinr 
it  ont  in  the  manner  which  had  been  proposed, 
was  not  the  best  way  of  establishing  the  evi- 
dence whieh  might  ne  wanted.  He  therefore 
propoaed,  that  a  check-book  (as  be  caUed  it) 
shoold  be  bought  >;  and  the  marriage  be  regie* 
tared  in  the  usual  form,  and  in  the  presenee  of 
the  prisoner.  Somebody  snggcstmg  that  it 
had  been  thought  improper*  she  should  bn 
present  at  the  making  of^  the  register,  he  de- 
sired she  might  be  called ;  the  purpose  being 
perfectly  fair,  merely  to  state  that  in  the  form 
of  a  register,  which  many  people  knew  to  bn 
true  \  and  which  thoae  persona  of  bonoor,  then 

K resent,  give  no  room  to  doubt.  Accordingly 
ia  advice  was  taken,  the  book  was  bought, 
and  the  marriage  was  registered.  The  book 
was  entitled.  Marriages,  Births,  and  Bonab 
in  the  pariah*  of  Lajnston.  The  first  entry 
ran,  The  99d  of  August«  174S,  buried  Mrs. 
Susannah  Merrill,  relict  of  John  Merrill,  asq*. 
The  next  was.  The  4th  of  August  1744,  mar- 
ried the  honourable  Auguatua  Hervey,  esq.  to 
Miss  Elizabeth  Chadleigh,  daughter  of  colonel 
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TbouM  ClHMUeigh,  Ute  of  CMsM  Collegt, 
deCMsed,  ki  the  parisb  oburcb  df  Laiostoa,  by 
me  ThoBMS  Amis.  Tbe  prisoner  was  in  great 
apirilB.  She4banked  Mr.  Amis,  aod  told  Dim, 
il  BM^bt  be  a  bundled  thousand  pounds  in  ber 
way.  Sbe  told  Mrs.  Amis  ail  ber  secrets  ;  of 
tbe  ebild  aba  Isad  by  Mr^  flervev ;  a  fine  boy, 
but  it  WM  dead ;  and  bow  she  borrowed  100/. 
of  ber  aunt  Hanmer  to  malce  baby  clothes.  It 
served  tbe  purpose  of  tbe  hour  to  disclose  these 
Ihiiifs.  Sbe  aeaM  up  tbe  regiater,  and  left  it 
wtltt  Mrs.  Amis,  in  charge,  upon  her  husband's 
death,  to  deliver  it  to  Mr.  Merrill.  This  bap- 
|wned  in  a  few  weeks  after. 

Mr.  Kinchin,  the  present  rector,  succeeded 
to  the  Kving  of  Latnstoo  ;  but  the  book  re- 
•jsained  in  the^iossession  of  Mr.  MerrilK 

In  the  year  1764  Mrs.  Hanmer  died,  and 
was  bnrted  at  Lainaton.  A  few  days  aAer,  Mr. 
MeiriU  deaiffcd  ber  barial  might  be  registered. 
Mr.  Kinchin  did  not  know  of  anv  rfvister 
which  bebnged  to  tbe  parish ;  but  Mr,  Merrill 
proiUiced  the  book  which  Mr.  Amis  bad  made ; 
and  taking  it  ooi  of  the  sealed  cover,  in  which 
it  had  remained  tHl  that  time,  shewed  Kinchin 
the  entry  of  the  marria^,  and  bade  bin)  not 
mention  it.    Kinchin  sobfoined^he  third  entry, 

Sillied,  December  the  10th,  1764,  Mrs.  Ann 
anmer,  relict  of  tbe  late  colonel  William 
Hanmer:  nod  delivered  the  book  again  to  Mr. 
MerrlN. 

In  the  year  1767  Mr.  HerriH  died.  Mr. 
Ba^nrst,  who  married  his  daughter,  found 
this  book  among  his  papers ;  aniftafciog  it  to 
be,  what  it  purported,  a  parish  register,  deliver- 
ed it  to  Mr.  Kinchin  accordingly.  He  has 
kept  it  as  such  ever  aince ;  ana  upon  that  oo- 
caaion  made  the  foorth  entry,  Bnried,  the  7tb 
of  Febraary,  1767,  John  Merrill,  es<|. 

Tbe  earl  of  Bristol  recovered  his  health  ; 
and  this  register  was  fargotten,  till  a  very  dif- 
fe^eflt  occasion  arose  fat  enquiry  after  it. 

The  third  period  to  which  f  begged  the  at- 
tention of  your  lordships  in  tbe  outset,  was  in 
4fae  year  1768.  Nine  years  had  passed,  since 
lier  former  hopes  of  a  great  title  and  fortune 
kad^  fallen  to  the  ground.  8be  had  at  length 
4braied  a  plan  to  attain  tbe  same  object  another 
-way.  Mr.  Hervev  also  had  turned  his  thoughts 
to  a  more  agreeable  connection }  and  actually 
ontered  into  a  correspondence  with  the  priaeoer, 
for  the  purpose  of  setting  aside  a  manriage  so 
knrdeneoine  and  hateful  to  both.  The  scheme 
ke  prepoeed  was  rather  indelicate ;  net  that' 
afterwards  executed,  which  could  not  austain 
the  eye  of  justice  a  moment;  but  a  simpler 
method,  foQoded  in  the  truth  of  the  case ;  that 
of  obtaining  a  separation  by  sentence  *•  a  men- 
*  ekettliore  propter  adotterium ;'  which  might 
eerve  as  the  foundation  of  an  act  of  parliament 
lor  an  abwiluie  divorce.  He  seat  her  a  mes- 
iage  to  this  effect,  in  terma  sufRcirntly  pe- 
veropiory  ami  rough,  an  vonr  kNpdships  will 
kear  from  tlie  wimesa.  Mra.  Gradiick,  the 
Woman  I  have  meotieiifil  before  as  being  Mrs. 
Uanmer's  servant,  and  present  at  the  inarriage, 
was  then  nMurried  to  a  scrraat  of  Hr,  Hervey, 
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and  lived  in  the  prisoner's  fymil^  wirh  her  hus- 
band. He  hade  her  tell  her  mistress,  *  that  be 
wanted  a  divorce ;  that  he  should  call  upon  her 
(Cradock)  tQ  prove  the  marriage  ;  and  that  tbe 
prisoner  must  aopply  such  other  eridence  u 
might  be  necessai^.' 

This  might  have  answered  bis  purpose  well 
enough ;  but  her*s  required  more  reserve  and 
management;  and  such  a  proceeding  miffht 
have  disappointed  it.  She  therefore  iqiurDed  at 
that  part  of  the  proposal ;  and  refused  in  terms 
of  high  resentment,  *  to  prove  herself  a  whore,' 
On  the  18lh  of  August  following  she  entered  a 
caveat  at  Doctors  Commons,  to  hinder  aoy 
process  passing  under  seal  of  the  court,  at  the 
suit  of  Mr.  Hervey,  against  her»  in  any  ma- 
trimonialcaose,  without  notice  U>  her  proctor. 

Whal  difficulties  impeded  the  direct  and  ob- 
vious plan,  or  what  induoement  prevailed  in 
favour  of  so  different  a  measur^,  1  cannot  state 
to  your  lordships.  Bnt  it  has  been  already 
seen  in  a  debate  of  many  days,  what  kind  of 
plan  they  substituted  in  place  of  tbe  former. 

In  the  Miehaelmae  session  of  tbe  veer  1768, 
she  instituted  a  suit  of  jactitation  of  marriage 
in  the  common  form.  The  answer  waa  a  cross 
libel,  claiming  the  rights  of  oAarria^e.  But 
tbe  claim  was  so  sha^d»  and  the  evidence  so 
applied,  that  auceeas  became  utterly  impracti- 
cable. 

A  grosser  artifice,  I  believe,  was  never  £ibri- 
eated.  His  libel  jtated  the  marriage,  with 
many  of  its  particniara ;  bnt  net  too  many.  It 
was  large  in  alleging  all  the  indifferent  cir- 
camstances  which  attended  the  courtship,  con- 
tract, marriage  ceremony,  cons ummationi  and 
cobabitaMon ;  but  whea  it  came  to  the  fa^s 
themselves*  it  atated  a  secret  courtabip*  and  a 
opatract,  with  the  privity  of  Mra.  Hanmer 
aione,  who  was  then  dead*  Tbe  marriage  ce- 
remony, which,  in  truth,  waa  celebrated  m  the 
church  at  Lainaton,  was  said  to  have  been  oer- 
formed  at  Mr.  Merriirs  house,  in  the  parisli  of 
Sparabot,  by  Mr.  Amis,  in  the  presence  of  Mif . 
Hanmer  and  Mr.  Mountsnay«  who  were  all 
three  dead.  Mra.  Cradock,  whom  hut  three 
months  bfllbre  he  held  out  ae  a  witness  of  tbe 
esarriage,  waa  dropped  i  and,  to  abut  her  oot 
more  perfectly,  the  coasuainiatiou  is  said  to 
bare  passed  witbaet  the  privity  or  knowledge 
of  any  part  of  |he  family  and  eervaota  of  A. 
Merrill;  meaning  perhape  that  Cradock  was 
eervant  to  Mra.  Hanmer.  It  waa  further  in- 
sinuated, that  the  marriage  waa  kept  a  aecrs^ 
except  from  the  persoas  beforeHnei||ioned. 

To  these  articles  the  form  of  procc^duig 
obliged  her  to  put  in  a  peraooat  gppwgr  apoa 
oath.  She  denies  the  previoiia  coptfupt ;  sh^ 
evades  tbe  proposal  of  eMM-riage,  by  sUlii^ 
that  it  was  made  to  Mrs.  Hann»or  ivfthout  bar 
privity;  not  deb>ing  that  at  was  atWrwards 
oomiiiiinicated  to  her.  Tlie  rest  of  tb^artide, 
whioh  oootains'  a  circuQsataotial  aiisfation  ef 
the  marriage,  legetber  with  the  tia«^»  jplac^t 
witnesses,  and  ao  forth,  abe  biuriee  in  the  §9^ 
oinlary  cooc(iiaion  ol'  every  aaawer,  hf  dssy* 
ing  tbe  rest  of  UmlmiI  fSflantoL  fWtlffl  AT 
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ai'tide  tm  be  ttlie  in  toy  pari  Ihei^f.  FitiMly , 
gfce  demun  to  the  articie  wtridi  alle^  eM- 
•ammatioii. 

Diefiytngf  the  rest  <af  fbe  article  te  be  tnie  ia 
<  aay  part'  of'  h  reserve*  thw  salvo.  The  whole 
atenneiit  of  marriage  was  bat '  one  part'  of  the 
artide;  that  averment  (the  hngfoag^e  is  so 
coostructed)  malres  but  one  meniDer  of  a  sen* 
tence ;  and  yet  it  ooiiBtrioes  false  circQfDSlances 
with  true.  *  They  were,  in  Mr.  Merrill's  hoase 
at  Sparshot  Joined  together  in  holy  matrinmijr.* 
This  part  of  the  artide,  as  her  answer  calls  it, 
IB  not  trae.  It  is  trve  they  were  marrieii ;  but 
Bot  true,  that  they  were  married  at  Spatabot, 
or  at  Mr.  MerrilTs  house. 

How  was  this  gross  and  palpable  evasion 
ft«ated  ?  It  is  ^e  course  of  the  Ecclesiastical 
Court  to  file  exceMions?  to  indistinct  or  kwoffi-  ^ 
dent  answers.  Otherwise,  to  be  sure,  Ihey 
eootd  not  compel  a  defendant  to  pnt  in  any 
material  answer.  But  it  was  not  the  purpose 
«f  this  suityto  eaaat  a  snffieient  answer  ]  coaae- 
^aeatiy  no  exceptiens  were  filed ;  bat  the  par- 
'Hes  went  to  issue. 

The  plan  of  the  eridence  also  was  framed 
fipoQ  the  same  measured  line.  The  articles 
had  excluded  erei^  part  of  the  family ;  even 
tfie  woman  whom  Mr.  'Herrey  had  sent  to*de- 
aMmd  the  divorce,  was  omitted.  But  her  bus* 
band  is  produced,  to  swear,  that  in  tlie  year 
1744  Mr.  Henrey  danced  with  Miss  Obndlerjj^h 
at  Winchester  races,  and  visited  her  at  Lam- 
ston ;  and  in  1740  he  heard  a  rurooor  of  their 
aaarriage.  -  Mary  Edwards  and  Ann  Hillam, 
aervants  in  Mr.iVferTlU's  family,  did  not  con- 
tradict the  article  they  were  examined  to, 
which  alleges,  that  none  of  his  servants  knew 
any  thing  of  the  matter.  Bi&t  they  had  heard 
tlie  report.  So  had  Messrs.  Robinson,  Hos- 
aacli|«ud  fedwards.  Such  was  the  amount  of 
Mr.  Hervey's  evidence;  in  which  the  wft- 
Bsatea  noafce-a'greatshew  of  xeal  to  disclose  all 
they  knoWf  with  a  proper  degree  of  caotiOD  to 
explaitt  that  they  know  nothinpf. 

The  form  of  exatniniag  witnesses  was  also 
abaerved  on  her  part ;  and  she  proved,  most  ir- 
refragably,  that  she  passed  as  a  single  woman ; 
trent  by.  her  maiden  name  ;  was  maid  of  ho^ 
■oar  to  the  princess  dqwager ;  bought  and 
aoM;  borrowed  money  of  Mr.  Drommood; 
tad  kept  cash^vi'ith^him,  and  other  bankert,  by 
the  name  of  Elixabeth  Chndtdgb  \  nay,  thai 
Hf!  llerttll  and  Mrs.  Hanmer,  who  had  agreed 
to  keef^tbe  marriai^aecret,  conversed  and  cor- 
leimonded  with  her  by  that  name. 

ni'tbis  pttreose  a  great  variety  of  witnesses 
was  called ;  whom  it  wooM  have  been  very 
lash  1^  produce,  wtthont  some  foreffmie  agree- 
OMDt,  or  perfeottmder9fandiDg,that  tfiey  shoifid 
aot  be  erssa-exaaiifled.  Maoyoftliem  could 
aot  have  kept  thdr  secret  under  that  discus- 
pioir;  even  m  the  imperii  and  wretdhed 
toaimer,  in  Vhicfa  croas'teamioetiDn  Is  ma- 
naged apon  *faper,  laid  in  those  courts. 
Tbereibr&Dira'srirgle  interrogatory  was  ided, 
Mr  a  single 'witness  cross- exjymioed,  ibMigh 
produced  t^^wiiWBi  '«ibeedh>gty  cotffideuUali 


sach  as  aaight  mtorally  have  CBoited  the  ew* 
riosily  of  an  adverse  party  to  Itamamade  iwr» 
ther  enquiries. 

In  the  ef  cat  of  tins  causa,  thw  Ireaitd,  tkua 
pleaded,  awl  thus  prsvisd,  the  parties  had  the 
singular  fortuae  tocatcll  a  yudgaaeat  against^ 
the  marrilige  by  meresurpiise  apoa  the  juslica 
of  the  court. 

"  While  1  aao'abllged  lo  compiaiaol'tUsfrosa 
surprise,  aadia  state  the  very  f  sacaediags  in 
the  cause  aa  pregnant  evidence  of  their  aw» 
coltasioo,  1  would  not  be  aaderstood-  taiatead 
any  reflection  on  the^ialegri^  or  ability  of  the 
learned  and  respaiilaUe  judges. 

For  oA,  though  wisdotn  wake,  suspicion  sleej^, 
At  wisdom's  gate,  apd  to  simplicity 
Resigns  her  charge ;  while  goodness  thinks  no 
Where  no  ill  seems.——  pll. 

Nor  sheold  any  iinputatiaa  «f  blama  be  ex- 
tended to  those  names,  'which,  ^paur  lordshipa 
find  subscribed  to  the  pleadiags^-  Vbe  forms 
of  pleading  are  matters  of  oeursa.  And  if  tiiey 
were  laid  bafers  oounsel,  only  to  be  signed, 
without  calling  theirattentioa  to  the  matter  of 
them,  the  coltttsioa  wouht  not  appear,  A  coanr 
sel  may  easily  be  led  to  overlook  whatnobmly 
has  any  iotersat  or  wish  that  he  should  coa-i 
sidar. 

Thus  was  the  way  paved  to  aa  adoIterosM 
oavriage ;  thus  was  the  Mce  of  Kingston 
drawn  in  to  kdiews,  fhait  Mr.  Hervey's  claim 
to  the  prisoner  was  a  false  and  injurious  pre« 
tension ;  and  be  gave  his  unsuspecting  hand  to 
a  woman,  who  was  then,  and  bid  for  ^5  yaara, 
been  the  wife  of  another. 

In  the  vain  and  idle  canversatiaDS  which  slia 
held,  at  least  with  these  who  kaaw  her  sitna-> 
tion,  she  could  not  refirain  from  boasting  how 
she  had  surprised  the  duke  into  that  marriage* 
^  Do  not  ^ou  think,"  says  she  with  a  smile  to 
Mrs.  Amis»  "do  not  you  tfaiak,  that  it  waa 
very  kind  in  his  grace  to  marry  an  4>ld  maid  P" 
Mrs.  Amis  was  widow  of  th^  dergyman  who 
had  married  her  to  Mr.  Hervey,  iSio  had  as- 
sisted her  in  .procuring  a  register  of  that  mar- 
riage, and  to  whom  she  h^  told  of  the  birth 
of  the  child.  The  duke's  kindness»  as  she  in* 
sultingly  called  it,  was  scarcely  moreatrange, 
tban  her  manaer  of  represeotiag  it  to  one  who 
knew  her  real  situAtiisn  so  well. 
.  Mv  lords,  this  is  the  state  of  the  evidence  ;^ 
which  must  be  given,  were  it  only  to  satisfy 
th^  fbrm^  of  the  trial ;  but  is  in  fact  produced, 
to  prove  that,  which  all  the  world  knows  peV'* 
fectly  well,  as  a  matter  of  public  uotoriety. 
The  sul^t  has  been  much  talked  of;  but 
never,  I  believe,  with  any  manner  of  doubt, 
in  any  company  at  all  conversant  with  the  pas- 
sages of  that  time  in  this  town.  The  witnesses, 
however,  will  lay  these  facts  before  your  lord- 
ships ;  siter  which,  I  suppose,  there  can  be 
no  question  what  judgment  must  be  pronounced 
upon  them :  for  your  lordships  4f  ill  hardly  view 
this  act  of  pariiament  just  in  the  light  in  which 
the  prisoner's  eoonsel  have  thought  tit  to  re- 
prefani  it/  aa  a  law  made  for  b^gars,  not  for 
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people  of  fuhioo.  To  be  sure,  th^  preamble 
does  not  expressly  prof  e  the  legislature  to  have 
foreseen  or  expected,  that  these  would  b^  the 
crknes  of  bigfatr  life,  or  nobler  condition.  But 
the  act  is  framed  to  punish  the  crime,  where? er 
it  might  occur ;  and  the  impartial  temper  of 
your  justice,  my  lords,  will  not  turn  aside  its 
course  in  respect  to  a  noble  criminal. 

Nor  does  the  guilt  of  so  heinous  a  fraud  seem 
to  be  extenuated,  by  referring  to  the  advice  of 
those  by  whose  aid  it  was  conducted,  or  to  the 
eonfideqt  opinion  they  entertained  of  the  sue* 
cess  of  their  project.  1  know  this  project  was 
not  (nor  did  I  ever  mean  to  contend  it  was)  all 
her  own.  >  Particularly,  in  that  fraudulent  at- 
tempt upon  public  justice,  it  could  not  be  so. 
,  But,  my  lords,  that  imparting  a  criminal  pur- 
pose to  the  necessary  instruments  for  carrying 
It  into  execution,  extenuates  the  guilt  of  the 
author,  is  a  conceit  perfectly'  new  in  morality, 
and  more  tb«i  I  can  yield  to.  It  rather  im- 
plies aggravation,  and  the  additional  offence  of 
corrupting  these  instruments.  Not  that  I  mean 
by  this  observation  to  palliate  the  guilt  of  such 
corrupt  instruments.  1  think  it  may  be  fit, 
•nd  exceedingly  wholesome,  to  convey  to 
Doctors  Conimons,  that  those  amoag  them,  if 
any  such  there  are,  who,  bekg  acquainted  with 
the  whole  extent  of  the  prisoner's  purpose,  to 
furnish  herself  with  the  false  ay^earance  of  a 
single  woman  lo^Wder  to  draw  the  duke  into 
sucD  a  marriage,  .assisted  her  in  executing  any 
part  of  it,  are  far  enough  from  being  clear  of 
the  oharge  contained  in  this  indictment.  They 
are  accessaries  to  her  felony ;  and  onght  to  an- 
swer for  it  accordingly.  This  is  stsiing  her 
ease  ftirly.  The  crime  was  committed  by  her, 
and  her  accomplices.  All  had  their  share  in 
the  perpetration  of  the  crime :  each  is  stained 
with  the  whole  ofthe  guilt. 

My  losds,  I  proceed  to  examine  the  wit- 
Dosses.  The  nature  of  the  case  shuts  out  all 
contradiction  or  impeachment  of  testimony. 
It  will  be  necessary  for  vour  lordships  to  pro- 
nounce that  opinion  and  judgment,  which  so 
phiin  acase  wiH  demand. 

SoL  Gen.  My  lords,  we  will  now  proceed 
to  call  our  witn6sses.^Call  Ann  Cradock. 

(Who  came  to  the  bar,  and  on^of  the  clerks 
held  the  book  to  her,  upon  which  she  laid  her 
hand.) 

CL  ofiheCr,  Hearken  to  year  oat^i.— 
*  I'he  evidence  that  you  shall  give  on  behalf 


*  of  our  sovereign  lord  the  king's  m^esty, 

*  aton,  the  prisoner  at  the  bar,~  shall  be  the 


<  against  Elizabeth  duchess-dowagBr  of 


*  truth,  the  whole  truth,  and  nothing  but  the 

*  truth, .  So  help  you  God.'    [Then  die  kissed 
the  book.] 

Mr.  Wallace.  My  lords,  I  am  desired  by 
(he  ooUe  lady  at  the  bar  to  apply  to  your  lord- 
ships for  an  mdulgenoe,  that  a  question  may 
be  put  to  the  witness  by  her  counsel.    . 

Lordt.    Aye,  aye. 

Mr.  WaUtKe.    I  shall  beg  the  wltQess  may 


•  infbrm  your  lordships  whether  she  has  not  bal 
a  security  for  some  provision,  or  benefit,  or  a 
promise,  in  consequence  of  the  evidence  she 
is  to  give  OB  this  indictment  ?—Crad^A:.  No. 

Examined  by  Mr.  Solicitor  General, 

How  long  have  ybn  been  acquainted  iritb 
the  lady  at  the  bar? — Above  33  years. 

Where  did  you  first  become  aoquainteil  with 
herP— Isaw  the  lady  first  in  LKindob,  after- 
wards at  Lainston. 

What  occasion  carried  you  to  the  lady  at 
Lainston  ? — Along  with  a  lady  that  1  served.  . 

Name  the  lady.*— Mrs.  Hanmer. 

Was  Mrs.  Hanmer  Any  relation  to  the  lady, 
at  the  bar  P — Her  own  aunt. 

Was  the  lady  at  the  bar  at  Lainston  alonf^ 
with  Mrs.  Hanmer  ?—NoC  when"  1  first  weal 
down  to  Lainston. 

Did  she  come  down  there  afterwards?— 
Yes. 

Do  you  remember .  seeing  Mr.  AngasUia 
Hervey  there  at  that  time? — ^l  remember 
seerog  Mr.  Augustus  Hervey  there,  but  noist 
the  time  I  finit  saw  the  lady  there. 

When  did  JfLr.  Hervey  oome  there?— ft  wu 
in  June,  at  the  Wincheater  races. 

How  long  did  he  stay  there  at  that  time?— 
I  cannot  particularly  say  how  loog  he  mi|{iit 
stay :  he  waa  coming  and  going. 

Were  you  in  Lainston  church  with  Mr.  Her* 
vey  and  that  lady,  at  any  time  in  that  sum-, 
mer  ? — I  was. 

At  what  time  of  the  day  P— It  ^was-  towards 
night :  it  was  at  ni^rht,  not  in  the  day. 

Upon  what  occasion  ? — 'to  see  the  marriass. 

Name  the  persons  who  w^re  present — Mr. 
Merrill,  Mrs.  Hanmer,  Mr.-  Mountenay,  Mr. 
Hervey,  Miss  Chudleigh,  and  myself. 

Who  was  the  clergymsD  ?— Mr.  Amis,  wbo 
belonged  to  the,  church. 

Were  they  married  there  P— -Yes  ;  I  saw 
them  married. 

Was  the  marriage  kept  secret?— Yes. 

By  what  ceremony  was  the  nwrriagsP— 
By  the  matrimonial  cereoaooy  ;  by  the  Coai<« 
mon  Prayer  Book. 

Were  you  empbyed  to  uke  care,  that  tbs 
other  servants  should  be  cnit  of  the  way  f^-r 
Yes. 

Did  they  ntoro  to  Mr.  Merrill's  house  afisi 
the  marriage  P — Yes,  they  did. 

How  far  is  the  church  from  the  hoose^-^ 
Not  a  great  distance,  but  I  cumot  say  bewfiir; 
it  is  in  the  garden. 

Bid  Mr.  Amia  return  with  the.party  into  the 
house?— Not  that  I  saw. 

Did  you  attend  on  the  lady  %a  her  maid.?-* 
I  did  at  that  time,  her  own  not  being  able. 

After  the  ceremony,  did  yoa  see  the  parties 
in  bed  together  ? — I  did. 

A  Lord.  Repeat  whatye«  9M*^-^Cradoek.  I 
saw  them  put  to  bed:  I  also  saw  Mca.  BjUMnff 
iasist  upoo  their  getting  up  a§rejii«  • 

Did  you  see  them  the  next  aie!niiiigP'-4  ssw 
them  that  night  aflen#arda  ia  bed,  the  liiM 
night  iiier  Mrs.  Hamalr  went  ivi  bed. 
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yoa  ite  timi&fttrirtrlh  wbed  fonome 
nighlt  ftAer  that? — I  mw  them  particolariy  io 
M  tbe  last  ughl  Mr.  Henrey^  was  there,  for 
be  was  to  set  CMit  in  tbe  morniog  at  five  o'clock; 
I  was  to  call  him  at  that  boar,  which  I  did  ; 
and  entering  the  chamber,  I  found  them  both 
ftat. asleep:  they  were  tefy  sorry  to  take 
leave. 

Can  jpott  fix  what  year  this  was  P — I  be)ie?e 
k  te  be  in  the  year  1744,  but  1  am  certain  it 
was  tbe  same  year  in  which  the  Victory  was 
at  Fsrtmootb. 

Do  yoa  rtooUect  what  time  of  the  year  it 
was  ?-^In  the  month  of  August,  1  tbiok. 

What  is  yonr  reason  for  thinking  it  was  in 

Itie  naoath  of  August?— My  reason  is,  that  it 

,  was  in  the  time  of  Maonhill  fair ;  and  also  that 

there  wens  green-gaffes  ripe,  which  the  lady 

aod  gentleman  were  both  very  food  of. 

Do  yon  reoolieot  bow  long  it  was  after  the 
death  of  Mr.  Merrill's  mother? — No,  I  cannot 
jastly  say. 

Where  dU  Mr.  fiervey  go,  as  you  under- 
stood, the  morning  he  went  away  ?— To  Ports- 
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.  0id  ]foo  understand  that  he  was  then  in  the 
sea  ser rice  ?— I  did,  and  that  be  was  going  with 
adminl  Davers. 

•  Have  yoo  any  particular  reason  for  knowing 
timt  lie  did  go  with  admiral  Davers  f — ^Tbe 
reason  I  have  to  believe  he  did  go  with  him  is, 
t^  person  whom  I  married  afterwards  was  Mr. 
Hcrvey's  servant. 
Was  iw  servant  to  him  at  that  time?^He 


IMd  yea  receive  a  letter  from  the  person  you 
afterwards  married,  who  was  Mr.  Hervey's 
aerrant,  and  attended  him  P— I  did,  from  Port- 
Mabon. 

IK>  yoa  know  what  relation  Mr.  Merrill  was 
to  tbe  lady  at  the  bar?— Pirit- cousin. 

Who  was  Mr.  Moantenay,  whom  yon  men- 
tioned as  present  at  the  marriage?— A  frioMl  of 
Mr.  Merrill's,  as  he  pretended. 

Did  he  live  in  tbe  family  at  that  time  ?— He 
was  in  tbe  family  at  that  time,  and  had  been 
from  the  time  of  the  death  of  bia  mother. 

Dn  yoo  know  whether  aify  other  part  of  tbe 
laooily^  of  4oth  parties,  were  acquainted  with 
the  marriage,  ejBoept  those  persons  you  have 
Beatloacdr««*No,  1  did  not  at  that  time. 

Did  Iha  lady  clianga  her  name  on  -the  mar- 
riage ?-«-Never  in- public,  to  my  knowledge. 

Had  you  oeeasion  after  this  to  see  tbe  lady 
ia  lAodon  ?«— 1  saw  tbe  lady  in  London  many 

J^  yon  know  whether  there  were  any  ohil- 
dfOB  aff4lie  iiiasriage?«»[  believe  one. 

What  reason  Jmve  you  for  believing  so?— 
fha  la^  beraetf  lobl  me  so,  and  her  aunt  also, 
whom  1  ooght  to  have  mentioned  first  The 
lady  told  ma,  thatsbe  woaM  uhe  m»to  see  the 
cbiid. 

iMd  she  'Ofler  to  ctrry  her  anniaB  well  .as 
J9m  to  tee  *e<ebfbl?— I  do  not  know  that. 

How  long  after  the  marriage  was  it,  that  she 
isM  yoa  s^  jfrtoU  t|lto^at|  ta  «i^  t|»e  .child  ? 
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-— Tbftt  I.einost  say,  bat  it  mu  afler  Mr. 
Harvey  returned  a  second  time. 

Retnmed,  from  whence  ?-^l  beard  he  had 
bean  at  Port-Mahon. 

Do  ybu  recollect  bow  long  Mr.  Hervey  had 
been  absent  the  first  time  ? — ^No,  f  do  not. 

How  long  had  he  been  absent  tbe  aecend 
time  ? — After  bis  return  the  second  time,  I  be* 
lieve  the  child  to  have  been  begotten. 

£(5>w  long  after  Mr.  Hervey's  second  retam 
was  it,  that  she  told  you  she  would  carry  yoa 
to  see  the  child  ? — It  was  after  his  first  return. 
'  A  Lord,  1  believe  there  is  some  mistake. 
Let  the  witness  explain  that. 

Sol,  Gen,  Was  it  after  Mr.  Hervey's  first 
or  second  return^  that  the  lady  told  yon  sba 
would  carry  you  to  see  the  child  ? — 1  believa 
the  first  time.  - 

Do  yoo  recollect  hew  kmg  that  was  after  the 
marriage? — I  do  not  recollect. 

When  did  you  marry  Mr.  Hervey's  servant? 
—The  nth  of  February  176S. 

D)d  the  prisoner  at  tbe  bar  say  any  thing 
particular  to  yoo  about  the  child?— She  told 
ni»e  the  child  was  a  boy,  and  like  Mr.  Hervey. 

How  loDg  did  you  continue  in  the  service  of 
Mrs.  Hanroer? — Till  she  died. 

When  did  Mrs.  Banmer  dte?-o4She  has  beea 
dead  eleven  years  tbe  second  of  last  December. 

Had  vou  any  occasion  to  know  what  bepdma 
of  the  child,  w nether  it  lived  or  died  ?•>— 1  know 
nothing  further  than   what   the  la4y  said. 


When  1  expected  to  go  to  see  it,  the  lady  came 
in  great  grief,  and  told  me  it  was  dead. 
Have  ypu  any  reason  ta  know  at  what  place 
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tbe  child  was  bom? — At  Chelsea^  by  reason 
her  mother  could  not  go  there. 

Who  informed  you  that  the  child  wss  hern 
at  Chelsea  ? — Mrs.  Haomer  told  me  this. 

Have  you  ever  heard  it  from  the  prisoner  ? — 
Y^i  I  certainly  have. 

She  said,  her  mother  could  not  go  there. 
What  do  you  nnderstand  to  be  tbe  reason,  why 
Mrs.  Chodleigb  could  not  go  to  Chelsea?— » 
By  reason  ber  husband  and  soa  were  bariedf 
there,  as  1  have  been  told. 

Had  you  any  conversation  with  the  prisott6r^ 
about  the  year  1768,  about  aoy  mestoge  to  ba 
delivered  to  tbe  prisoner,  tliat  Mr.  Hervay  had 
given  to  you  .^-f-I  had  a  message  from  Mr. 
Hervey,  signifying  to  tbe  lady  be  was  deter- 
mined to  be  parted  from  ber. 

Did  yon  deliver  that  mesMffe?— Mot  for 
some  time  ai'ter  I  received  it,  notl»eing  able. 

When  did  yoo  deliver  it  ?--On  Saturday 
morning,  when  the  lady  oame  up  to  me,  aim 
told  me,  that  she  knew  what  had  been  tbanoat- 
tar  with  me.  I  told  her  Mr.  Hervey  desired 
me  to  let  her  know,  thai  be  wtfa  determined.to 
be,  i  shouM  have  said  divocaed,  bat  I  jmid 
parted  ;  and  also,  that  he  deaired  me  to  tell  tba 
lady,  aba  bad  it  in  her  own  power  toassiatbim. 
I  delisered  tbe.meaiage,  and.tbe  lady  reolied, 
was  she  to  make  herself  a  whore  to  otdigeniin  ? 

Did  she  appcsr  t6  be  witb.cbild  before  this 
Qonversation  with  youP^She  did  appear  fa 
toibe. 
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WHatparMi  iv  Mr.  Merriirs  houfleioP— I 
belie?e  in  St.  George's:  his  boose  at  LatnstoD 
is  a  parish  of  itself. 

Are  there  any  otbei'  houses  in  the  parish  be- 
sides Mr.  Merrill's  P — Not  at  Lainston,  there 
is'Oot.  ' 
'  Was^  there  ser? ice  regolarly  in  Lainston 
chnrcb,  or  did  the  family  go  to  any  other 
church  ?— 'They  went  to  service  at  ^arshot 
efaurcb. 

Solicitor  General.  My  lords,  we  have  no 
more  questions  to  ask  this  witness  at  present. 

Lord  High  Steward.  The  couusel  for  th^ 
.prisoner  are  at  liberty  to  ask  the  witness  any 
questions  they  think  proper. 

« 

Es^amined  by  Mr.  Wallace. 

Have  you  not  declared  to  some  persons,  that 
-Tou  biid  an  expectation  of  some  provision  or 
oeoefit-  on  the  event  of  this  prosecution  P — I 
never  could  declare  I  had  any  thing  promised 
meby  any  body. 

Expectation  of  provision  from  the  persons 
ibat  prosecute  P<— I  never  had ;  I  know  none  of 
the  family. 

Where  have  you  lived  for  this  month,  or 
(wo,  or  tbreeP— I  have  lived  at  Mr.  Beau- 
water's. ' 

What  is  the  reason  of  your  having  ^our  re- 
sidence there  P— rln  regard  to  bis  lady  being  a 
relation  to  Mr.  iind  Mrs.  Bathurst. 

Bad  your  residence  there  any  relation  to 
this'  prosecution  ?— It  is  unknown  to  me,  if  it 
has. 

What  iiave  yon  to  do  with  Mr.  Bathurst  ? — 
Mrs.  Batburs^  i»so  kind  as  to  have  me  there, 
aa  being  a  servant  to  her  aunt  from  my  child- 
hood. 

How  long  have  you  been  at  Mr.  Beau- 
water's  ? — 1  am  sure  I  cannot  justly  say  tbe 
>day  when  I  came  there. 

flow  lone  before  this  prosecution  was  com- 
menced?--! cati^t  tell  when  Tcame  there;  I 
can't  tell  how  loag  1  have  been  there. 

I  do  not  meau  that  you  should  answer  to  a 
day,  but  according  to  (he  best  of  your  memory. 
—About  four  noontbs,  I  fancy. 

Was  it  before  or  siuQe  you  appeared  before 
(lie  grand  jury  ?^-Since  I  appeared  before  the 
grand  jury. 

Do  you  know  who  is  the  prosecutor  of  this 
indfictmeot  ?— Mr.  Meadows,  1  imagine. 

I>o  ^u  kuow^  Mr.  Meadows  P— I  have  seen 
bidi  twice  or  three  times  in  my  life,  and  that  is 

an. 

Where?— Tbe  first  ttsaa  f  ever  saw  him,  was 
at  Mr.  Beauwater's  house;,  since  1  came  to 
tcfwn. 

Are  you  to  stay  at  Mr.  Beauwater's  or  to 
fetnrti,  when  this  .praeecutiott'ia>  over  ?—^The 
tut  home  1  had  is  «t  Lainston,  where  I  hope  I 
m^y  return. again.  I  went  down  there  in  Au- 
gust was  a  twelvemQii(h. 

Have  you  n^ver  declared  toaDy4)0dy,  that 
you  had  an  expectation  of  some  provision  from 
lAe^cause  t&ow  ia  hand  P*^l  could  not  declare 


it,  as  I  bad  no  offers  made  m^  from  the  pro- 
secutor. 

Have  you  declared  itP — 1  ba^ejustuowsaid, 
I  could  out. 

Would  you  be  nnderBtood,  that  you  have 
not  P — What  was  I  to  declare  P 

Whether  you   have  not  declared,  whether 
true  or  false  I  do  not  care,  that  you  had  an^ex- 
pectation  of  some  provision  from  this  pfoseca- 
UonP— I  oould  not  declare  it,'befori  it  wa» 
made  to  me*  / 

You  must  say  whether  you  did  say  ao  op 
not.— I  never  had  any  offer  ffom  4he  proae- 
cution. 

Had  not  you  an  expectation  from  the  prose- 
cution P — No,  I  could  not  say  that,  when  (bey 
never  offered  it  me. 

Do  vou  understand  the  question  generally, 
orcopnned  to  the  prosecutor  P — I  think  it  caa^ 
be  confined  to  none  but  himself. 

Have  you  any  expectation  from  any  body 
else? — No,  none. 

Nor  ever  declared  so?— No.  I  never  de- 
clared that  I  had  any  such  expectations. 

At  what  time  of  the  night  was  this  narw 
riage  P — 1  cannot  possibly  tell  the  hour;  it  was 
at  night. 

Have  not  you  mentioned  to  any  body  aoiii«» 
hour  of  the  night  ? — I  do  not  know  that  1  b«Ta 
mentioned  it,  aoy  farther  than  that  it -was  at 
night. 

You  have  said,  that  yon  were  employed  to 
keep  the  servants  out  of  the  way  at  the  time  ; 
how  came  you  then^o  go  to  the  church  P— I 
was  employed  to  come  out  of  the  church  after 
the  marriage,  and  see  that  the  house  waa  dear : 
af\er  the  marriage,  and  not  before. 

Was  there  aoy  care  taken  before  they  went 
to  church  P— No,  I  do  not  know  that  there  was. 
Mr.  and  Mrs.  Merrill  dined  out  (hat  day,  and  I 
do  not  know  that  any  of  the  house  knew  that 
there  was  to  be  a  marriage. 

Are  you  sure  that  Mr.  and  Mrs.  Merrill 
dined  6u|  that  day  P — Yes. 

When  did  Mrs.  Merrill  die?— f  do  not  know, 
'Mrs.  Haniiier  it  was ;  there  waa  no  Mra.  Mer- 
rill at  that  time. 

Then  by  Mrs.  j^ferrill  you  meant  Mra.  Han- 
mer«  did  you? — Certainly  I  did  mean  Mrs. 
Hanmer,  tor  there  was  no  Mrs.  Merrill. 

\4^ere  you  desirisd  to  go  to  the  church  P— I 
don't  know  whether  1  was  deaired  to  go,  but 
there  1  was ;  that  I  reicollect. 

Did  you  go  as  a  witness,  or  out  of  earioaity  ? 
—t  was  there  to  see  the  marriage.  As  to  wit-' 
ness,  I  was  not  called  to  be  a  witness. 

.  Did  any  of  the  partiea  know  yon  were  in  (bn 
church  P—Tliose  that  were  u  tha  ckureb- 
knew  it.  • 

Did  you  hear  the  ceremony  petibrmed  P— I 
did. 

Did  you  heap  the  whole  oeremony?-*-!  be* 
lieve  so :  certainly.  '      » 

Have  you  not  said;  you  did  not  -hear  (he 
ceremony  P— Not  that  I  kbow  of,  awl  1  never 
was  aaked,  to  my  knowledge. 

Do  yav  apeak  poMtively  (hat  yon  have  not 
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■DdedwedP-rCerteialy  I4o^  lor  I  know  who- 
Iber  I  was  otked  or  not. 

How  ioo^  did  Mr.  Herrey  stoy  there  after 
Ihis  BMrriage  f-— I  cenlly  cannot  say  how  many 
days;  he  wan  not  long  there. 

Voo  said  that  Mrs.  Hanmer  made  them  set 
np  fooD  after  they  went  to  bed ;  how  long  did 
Mn.  Hanmer  ait  ap  after  that?— I  cannot 
joally  any  how  many  hours ;  I  can't  say 
whether  it  might  haTe  been  one,  or  two,  or 
ttfareo  bourn. 

Was  it  Mrs.  Hanmer's  cnstom  to  lock  the 
door  where  Miw  Chudleigh  lay  ?— I  nerer 
knew  thai  ahe  did  lock  the  door  at  all. 

Nor  any  body  by  her  order? — Not  to  my 
knowledge :  I  never  knew  the  door  ordered  to 
be  lodcedby  any  body,  nor  by  myself  neither : 
I  am  sare  I  nerer  locked  it. 

Yon  are  sare  the  door  was  nev^  lockiid4ben, 
when  Mr.  Hervey  went  out,  when  he  was 
made  to  get  op  and  leare  the  room  as  yon 
have  said  ?— Went  out  where  ?  1  dbn*t  under- 
stands 

Yon  have  said,  he  was  made  to  get  up  again. 
—To  the  best  of  my  knowledge,  the  lady  got 
np'too,  as  well  as  Mr.  Hervey. 

And  both  left  the  room?— I  believe  they 
helhleft  the  room,  I  know  nothing  to  the  con- 
trary ;  bat  I  know  they  afterwards  went  to  bed 
tcMther. 

Have  yon  not  declared,  yon  knew  nothing  of 
Ibis  marriage?— No,  never  in  my  life,  to  my 
knowledge. 

That  you  did  not  reroemlieraoy  thing  about 
it  ? — It  IS  very  odd  that  I  can  remember  it  now, 
and  should  not  have  remembered  it  before :  1 
ever  had  it  in  my  memory. 

Have  not  you  declared  ibat  yoo  did  not  re- 
member it  ?— No,  not  that  I  know  of. 

I  deaire  yoo  will  give  a  positive  answer,  ]res 
or  no,  whetnev  you  havfl  or  not  have  declared  it  ? 
—I  never  conlo  hnve  declared  that  which  1  did 
not  know. 

That  yoo  did  not  remember  any  thing  about 
it?— No,  1  never  could  say  that. 
"    Did  yoo  or  did  yoo  not  say  so  ?— No,  I  did 
■olMyso. 

By  the  Earl  of  Buckinghamihire. 

I  keg  to  put  one  question  to  the  witness.  Yon 
know  that  yoo  speak  not  only  in  the  presence 
of  tbb  respecUble  court,  but  m  the  presence  of 
Almighty  God  ?— Yes. 

Have  yoo,  or  have  yoo  not,  ever  declared 
that  joa  did  expect  an  advantage  from  the  pro- 
sscntioo  ?  say  aye,  or  no.— 1  inust  say  no:  1 
cankl  not  say  aye. 

Yoo  have  told  19s,  that  Mr.  Merrill  and  Mrs. 
Hanmer  went  out  to  dinner  tlie  day  00  which 
the  nsarriagto  was  performed  ;  I  should  be  glad 
to  knew  at  what  time  Mr.  Merrill  end  Mra. 
Hanmer  retomed  home  ?— I  believe  K  might 
ke  between  seven  and  eight  o'clock,  as  1  had 
given  tee  out  of  the  housekeeper's  room  to  the 
gprtl^MMa  and  lady  by  candle-light. 

What  day  of  the  month  was  it?-rThat  I 
leU. 


By  the  Duke  of  Graftm. 

Did  you  ever  see  the  child,  that  the  lady  at 
the  bar  offered  to  carry  you  to  see  ?— No,  I 
never  did. 

What  was  the  interval  of  time  between  the 
offer  to  cahry  you  to  seethe  child,  and  the 
death  of  that  child  ?— That  I  cannot  justly  say 
neither ;  but  as  far  as  I  can  remember,  the 
day  that  I  was  to  go  to  see  the  child,  the  lady 
came  and  said  it  was  dead. 

Though  you  cannot  exactly  recollect  the  in« 
terval  between  the  one  transaction  and  the 
other,  yet  still  vou  may  speak  at  large.  Was 
It  a  week  ?  Was  it  a  month  ?  Was  it  half  n 
year? — It  was  not  a  month,  nor  yet  half  a  year. 

Were  there  a  few  days  interval  between  the^ 
one  and  the  other?— There  was,  but  I  cannot 
say  how  many  days. 

Did  yon,  in  the  space  of  these  few  days,' 
ever  express  to  the  lady  at  the  bar  your  ear- 
nasmess  and  desire  to  see  the  child,  which«j^ 
say  the  lady  at  the  bar  told  you  was  so  like  Mr. 
Hervey  ?— 1  expressed  my  desire  at  the  time, 
when  the  lady  spoke  of  the  child  to  h^r  aunt. 

What  was  the  answer  that  voo  had  lor  not 
carrying  you  immediately  to  the  child  ?-^Tbe 
lady  told  me,  she  would  come  dki  such  a  day 
with  the  princess's  coach,  and  that  1  should  go 
and  see  the  child. 

Were  yon  examined  by  the  Ecclesiastical 
Coort? — 1  was  not. 

Did  you  koow  at  the  time,  that  there  was 
soch  a  process  going  on  there  ? — 1  was  told  by 
Mr.  Hervey  there  was. 

Did  you  offer  to  Mr.  Hervey,  or  to  any  other 
of  the  parties,  to  give  that  evidence  which  yoo 
now  have  proved  it  was  material  to  'give?— He 
told  me,  he  must  cali  upon  me  to  assist  h'mi  in 
his  marriage. 

Did  .aoy  thing  else  pass  relative  to  the  pro* 
cess  in  Doctors  Commons,  after  Mr.  Hervey 'a 
conversation  with  you  ?— Yes;  there  ceruinly 
was,  though  1  never  was  called. 

Did  any  thing  pasa  between  Mr.  Hervey 
and  yoo,  or  between  any  of  the  parties  and 
you,  after  that  declaration  of  Mr.  Hervey 's  to 
vou?— I  was  to  acquaint  the  lady  with  his. 
intentions. 

You  said  yon  were  to  remove  the  servants 
out  of  the  way  at  Mr.  Merriirs  house  at  the 
time  of  the  marriage:  bow  many  servants 
might  there  be  about  Mr.  MerrilPs  house  at  th* 
time  of  the  marriage  ?— The  butler ;  a  maid, 
who  waited  on  Miss  Merrill;  two  house-meids : 
a  Uundry-maid:  one  of  the  house-maids  be- 
longed to  Mrs.  Hanmer,  who  always  went 
down  along  with  her,  and  there  was  a  kttcbea* 

maid.  ,      .     ^  t 

Were  there  any  lights  in  the  church  st  the 
time  of  the  ceremony  being  performed  ?— There 
was  a  wax  light  in  the  crown  of  Mr.  Moun« 
tenay's  hat. 

Lord  Twmhend..  Whether  she  has  ever  re^ 
ceived  or  been  offered  aoy  thing  to  with-hold 
her  evidence  relative  to  the  supposed  mar« 
riage  ?— ilnn  CradMk.  I  never  have. 
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By  Lord  Bilkborm^h. 

.  Did  you  ever  receive  a^y  letter,  oflTeriDg  yoQ 
•ny  advautage  in  case  yon  would  appear  agaiuat 
the  priaoner,  liefore  yon  were  subpotoaed  at 
fiicka'a-ball } — 1  received  a  letter  from  a  frieody 
trhereii  I  was  told,  that  a  geatlemao  of  tliaar 
aoquaintaoce  would  get  me  a  sioecorey  but  on 
wkat  account  I  knew  not. 

A  gentleman  of  whoae  acquaintanoe? — I  do 
not  know  wbo  tbe  gentleman  vraa ;  it  never 
was  explained  to  me  wbo  tbe  gentleoMn  was ; 
lior  I  never  asked,  . 

Who  was  tbe  friend  who  wrote  that  letter  to 
you  ? — ^Mr.  Fozard  of  Piccadilly. 

Wbal  anawer  did  you  make  to  that  letter  ?— 
1  mad^  no  answer  any  further,  but  that  it  was 
▼ery  kind  in  any  body  that  woaU  anist  me  in 
getting  me  any  thing. 

MTho  is  Mr.  Fozard  P— A  aeraon  that  Uvea 
liear  Hyde- park-corner,  and  keeps  livery* 
stables. 

You  say  be  wrote  you  word,  that  some  of 
their  friends  would  get  ydu  a  sinecure?— 1 
•aid,  a  gentleman  of  their  acquaioiance. 

OtVhose  aoquaintance  ? — Mr.  Fozard's. 

Upon  what  account  did  you  conceive*  or 
vncferstand  that  he  was  to  get  you  a  sinecure  P 
^-Thai  I  cannot  tell. 

IV  bat  have  you  done  with  the  letter  P — I  do 
not  know  where  the  letter  is ;  I  know  I  have 
it  not. 

Will  you  take  upon  you  to  say,  that  there 
was  not  in  that  letter  an  expression  intimating, 
that  if  you  would  appear  sigainst  the  priaoner 
at  the  bar,  a  sinecure  would  be  gotten  for 
you  P*-*!  certainly  do  say,  there  was  no  such 
expression  in  the  letter ;  only  a  friend  of  theirs, 
or  a  gentleman  of  their  acquaintance,  I  do  not 
know  which,  would  get  me  a  sine  cure. 

Did  you,  or  did  you  not,  by  virtue  of  your 
€ath,  uod^tand  that  that  was  to  be  the  con- 
sequence of  your  appearing  against  the.  pri- 
soner at  the  Mr  P — I  did  not Icnow  that  that  was 
to  be  tbe  censeqneQce  of  my  appearing.  I  had 
BO  room  to  imagine  so,  because  I  know  not 
the  pen^n  of  the  prosecutor,  nor  none  of  his 
family. 

Did  yon  advise  with  any  body  concerning 
what  you  should  do  with  regard  to  that  letter  P 
•—I  certainly  did  appl]^  to  a  friend,  and  ac- 
quainted him  I  had  received  such  a  letter. 

W  hat  did  you  write  to  your  friend  ? — I  never 
Ifrit  to  any  friend  i  1  applied  to  a  friend,  and 
■hewed  the  letter. 

Whether  you  did  not  ask  advice  from  some 
bo4y,  what  you  should  do  with  regard  to  that 
letter? — I  did  not  ask  any  body  what  1  waa  to 
do  with  it ;  I  received  it. 

What  did  you  consult  that  friend  about  P — 
To  let  him  know  I  had  received  surh  a  letter ; 
but  1  did  not  know  what  it  might  be  upon,  or 
what  it  might  not. 
'  Did  be  read  the  letter?^ Yea. 

What  coilkversatSon  passed  between  you  and 
bim  on  the  adbjpct  of  the  letter  P— I  fold  him,  I 

M  not  kiioiir  what  il  might  be  fi^o),  bat  that  I 
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i  apprebtBded  it  might  he  aometlmg'  eoaesmhif 
I  my  being  called  upon  iu  point  of  the  1^.    1 


think  I  told  him,  that  I  had  Miee  b^ea'  isld, 
that  f  might  have  the  same  eeltM><ipeii  me  atf 
tbe  lady  promised  me  when  I  vMhtlnUkthe 
country. 

What  reason  had  you  for  tMnklng  s»P-«-Tbe 
reason  I  had  for  tbmking  ae,  wis,  heoausa  t 
had  been  told  odchb,  that  I  might  have  the  same 
given  me  that  the  hidy  at  the  bar  ofcfred  me, 
when  I  was  to  go  into  the  country,  if  I  wouM 
speak  the  truth ;  but  by  whom  1  know  net :  I 
never  asked  tbe  questMHi. 

I  desire  to  know,  whet  yet  did  with  tbattel- 
tcr,  whether  yeu  pel  it  into  tbe  baadc  of  the 
person  whom  yqu  eoo««ltedP-^I  |>et  it  mta  so 
one's  hands ;  the  pefeea  had  the  letter  1  con- 
sulted. 

You  put  it  into  that  person's  band  to  reed  it  P 
— >!  ffSf  e  the  letter  into  that  persen'e  hand  to 
lisad  it,  and  told  Mm,  he  might  shew  it  to  Mr. 
Hcrvey,  if  he  would. 

For  what  purpose  did  you  desire  it  might  be 
shewn  to  Mr.  Hervey  P— For  this  purpose,  be- 
lieving it  might  be  against  ^iiA  and  the  ladv  r 
but  by  whom  I  know  n^t,  for  I  never  asked  the 
question,  who  ft  was  that  was  te  give  it. 

Did  yon  desire  your  friend  to  shew  it  to  the 
(Prisoner  at  the  bar  ?— That  was  impossMe,  §» 
tbe  lady  was  not  in  England. 

Did  you  then  desire  him  to  shew  it  Is  any 
body  on  her  paK  P — I  shouki  look  iipen  ft,  if  it 
was  shewn  to  Mr.  Hervey,  it  would  be  en  btr 
part,  as  beiag  man  and  wife. 

Whether  yoo  desired  it  to  be  shewv  te  any 
body  else  P— No,  not  besides  Mr.  Mervey. 

Fourth  Day. 

S^turday^  April  SO. 

Ann  Cradock'i  examinatioa  continued. 

Lord  HUUb&nmgh,  I  was  exceedit>g>y  ghid 
the  House  was  adjourned,  but  1  would  nrach 
rather  it  had  beeb  adjourned  sooner,  because  I 
now  lie  under  a  good  deal  of  difficulty  to  rtsaais 
the  thresd  of  those  questtoos,  tbat  for  my  own 
information,  and  for  that  of  the  House,  I 
thought  highly  proper  and  ueocaaary  lo  be  ex- 
plieitiy  and  exactly  answered.  My  lords,  I 
think  the  last  question  that  1  put  to  tbe  wttsess 
at  tbe  bar,  was,  whether  she  l^d  -put  that  letisr, 
which  she  said  was  signed  by  Fnaard,  fulo  the 
hand  of  any  other  person  P  If  1  do  net  ssistake, 
•my  letds,  she  eaid,  she  had  put  it  into  Ibe  hand 
of  a  friend  of  hers  to  read.  ^.Upon  aeking  hert 
whether  she  had  any  etber  tuteotioii  than  that 
of  puttingthe  letter  rale  hie  beod  ?  I  tbi«k  she 
said,  she  told  the  |>erson  be  mtgbt  shew  tbe 
letter  lo  Mr.  flerv^,  as  she  epprebeMM  it  re- 
lated'to  him.  M<rw  Idesire  to  Mb  tbte  evMeees 
at  the  bar,  whether  she  kwows^  timt  'ber  Itksd 
did  shew  tbat  letter  to  Mr.  Hervey  or  witP^ 
Ann  Cradoek.  My  IHdid  did  nheW  it  le  Mfe^ 
Hervey. 

Did  your  friend  tdl  yoa  wbat  Mr.  HaMy 
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coBceniiMr  dM  IcCterr— My  frimd  told 
mt,  cbst  be  Retired  I  tfaovkl  keep  tbe  letter. 

Do  jroa  mean  Mr.  Bervey  or  the  fntod  4o* 
aind  yen  lo  kce;^  Hw  letter  F-^l  nieeo,  tbe 
«Mwer,  tbst  was  given  upon  tbe  letter  being 
ebewn,  wee  brewgbt  by  »▼  friend,  and  Mr. 
Herrey  detired  dm  tekeep  liie  letter. 

Did  vonr  friend,  wbo  oarried  the  letter  from 
yon  to  Mr.  Henrey « tay  any  tbing  OMire  te  yon, 
•ban  that  Mr.  Hervey.  denred  yea  sbodld  keep 
tbe  letter  r*-fie  told  metbat  I  sbbnld  aoqoaint 
tbe  hidy  that  waa  abroad  with  it. 

Did  you  nequaiot  tbe  buly  that  was  abroad 
with  itr — I  bad  it  not  in  my  power  00  to  do. 

Did  yon  aeqnaiat  any  body  ^elee  with  it  ?— J 
did  aef  end  of  my  aci|uaintance. 

la  partieukr,  did  yoa  acquaint  any  body 
that  was  concerned  in  baBioena  for  the  lady  ? 
—No. 

I  deaiie  to  know,  whether  yon  did  by  jrour- 
aalf,  or  by  any  body  elae  for  yon,  oMke  any 
aaawer  whatever  to  tbe  letter  to  Mr.  Fozard  P 
—I  weat  to  Mr.  Fozard  when  1  receited  tbe 
leHnry  aa  in  the  letter  it  was  required  to  know 
my  age,  and  where  1  waa  bom. 

I  dmreyou  will  inform  their  lordships  of  the 
whole  of  what  passed  between  Mr.  Fosard  and 
Toa  at  that  inter? iew  ? — Nothing  in  particular, 
nirther  than  relating  to  where  1  waa  born,  and 
■*7  *fi»*  s  "By  ^m?  ^  ^^  not  know.  I  did  not 
aek  who  was  to  give  roe  the  sinecora. 

Did  yon  not  Uiiok  it  extraordinary,  that  Mr. 
Fosard  sbonld  enquire  of  you  your  age,  and 
where  you  were  be«a  f — I  oertainly  did  think  it 
catraordinaiy. 

Whether  yoa  did  not  ask  tbe  nieaaing  of  it  P 
—I  did  not  ask  any  meaning  for  it. 

By  Lord  Dtrly, 

Yoa  said  yesterday,  tbst  yon  did  expect  to 
receive  something  adeqaate  to  what  you  had 
laoeived  from  the  prisoner  at  the  bar:  what 
dKd  yoa  formerly  receive  from  the  prisoner  at 
tbe  narf««*Maiiy  favours  ia  firieiMbhip,  but  aot 
aoythiag  in  particular. 

What  were  you  oflered  by  the  kdy  ?'--T wenty 
gaiaeas  a-year,  to  go  and  settle  in  the  ommtry, 
nad  tbe  choice  of  tlHee  different  eoanties. 

At  what  time  was  that  ofier  made  to  yon  P— 
Thetiasc  I  caaaot  justly  reroeoiber. 

Reoollcot ;  how  many  jraars  was  it  ago  P— I 
believe  it  may  be  three  years  ago,  or  four,  1  aa 
aet  ocrtaia^ 

What  spas  your  answer  to  that  propoaal  ?— It 
■Dade OM very  anbappy  10 tbiak that  1  waste 
be  bmashedi  hot  1  conacated  to  go  into  York« 
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What  were  tbe  eoanties  that  ware  propaasd 
to  yeoT-^Yorksbbw,  Derbysbise,  I  thmk,  and 
Mertbombarlaad. 

la  cenaeqaeace  of  that  eoasent  to  go  into 
Toitshirs,  did  yea  ga  mto  Yorkshire  P-«No,  J 
did  ael;  1  weat  to  Tbmasby :  I  tried,  but  I 
coaM  go  ao  fartbcv. 

What  was  tbe  reasoa  that  you  eookl  go  no 
ftntbcrP— Fmm  bek^  anbappy^  and  going 
IhMB  all  Dy  firieDds. 


I  Did  yott  reeelve  any  sum  of  money  in  conse* 
qoeaoe  of  goug  aa  far  as  Tboresby  P—  None* 
no  further  than  was  to  carry  me  to  the  plana 
where  1  said  I  was  to  go. 

Yon  mentioned  an  annuity  of  twenty  guineaa 
a-year ;' has  that  annuity  been  paid,  or  have 
you  received  any  part  of  it  since  thai  agree- 
ment P — No. 

Lord  Qrvtntry,  Yen  ssid  ysu  were  present 
at  tbe  marriage  hi  ir44 ;  1  derire  to  know 
whether  yon  have  ever  commaaieated  that  io- 
formstion  to  any  peraoa  till  tbia  year,  and  to 
wboqi  P — Ann  Cradock.  I  have  several  timea 
to  many,  bat  to  particnfat  persons  I  Osanot 
speak.  * 

I/>rd  Derby »  I  sboaM  be  gfad  to  know  whe- 
ther yon  do  understand,  ef  do  not  nndei  stand, 
that  any  sum  or  sums  were  ever  paid  to  any 
person  mr  your  subsistence  and  biMu^,  on  tbe 
part  of  the  prisoner  at  tbe  barP^-^-ilafi  Cra- 
dock.  No,  I  do  not  know  that  ever  any  sum  Witt 
paid  upon  my  account. 

Lord  Buckinghamshire.  I  desire  to  ask  the 
witness,  whether  she  at  any  time  did  receive  any 
present  whatever  from  the  prisoner  at  the  bar  r 
— Ann  Cradock.  Several  m  pomt  of  .frteod- 
ship. 

Lord  Townthend.  Were  yon  ever  offered  any 
sum  of  money  at  any  time,  to  conceal  any 
evidence  P— iiaa  Cradock.  No. 

Lord  Toanuhend.  By  either  aide  ?— ^aa 
Crodoek.  No. 

By  Lord  Camdm, 

I  desire  to  know  whether  yon  saw  the  lady 
at  Tboresby,  in  tbe  way  to  Yorkshire  P-—1 
was  in  the  lady's  house,  and  saw  her  several 
times. 

In  any  of  those  interviews,  did  sny  thing  pass 
respecting  the  annuity  of  twenty  goro<^as  a^ 
year,  and  tbe  jonmey  you  were  then  making  to 
Yorkshire P — No,  not  anything  tn  parttcnlar 
as  to  that 

What  was  the  reason  of  yonr  return  from 
Tboresby,  and  not  going  to  your  ioom^y's 
end  ? — ^My  reason  was,  from  my  ill  atate  of 
health,  and  unbappiness  of  mind. 

Lord  LytttUon.  Did  the  lady  explain  to  you 
what  were  her  motives  for  sending  you,  or,  as 
you  called  it,  banishing  you,  into  those  diitanl 
counties  P — Ann  Cra&ck,  No,  my  lords. 

Lord  Derby.  What  did  vou  apprehend  to  be 
the  lady's  motives  for  such  a  proposal  P—^na 
Cradock.  That  I  was  ever  at  a  loss  to  knoW|  be* 
cause  I  never  asked. 

By  the  Duke  of  Aneaster. 

Did  you  consult  a  friend  on  aeeooat  of  the 
substance  of  Mr.  Fozard's  letter  P— 1  did. 

1  desire  you  to  tell  the  House,  wbo  tfaatfriead 
wasP^My  friend  was  Dr.  Hossack,  who  is 
physician  of  Greenwich  hospital. 

What  is  become  of  that  letter,  or  have  yoa 
it  P-^i  have  it  not-;  ^  it  is  in  my  box,  I  be- 
lieve at  Lainston,  as  I  cariried  it  with  me  when 
I  went  tbeia  withaiy  other  lldoga* 
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Bj  the  Duke  ofJtickmond, 

Wys  jaot  the  marriage  to  be  kept  a  secret  f— 
Yes. 

If  during  the  time  the  marriage  vns  to  be 
kept  a  secret,  any  person  bad  asked  yon  about 
I  be  marriage,  would  you  have  owned  it,  or  de* 
nied  It  ?— T  never  from  the  time  divulged  the 
secret,  until  it  bad  been  told  before. 

Did  no  person^  during 4he  time  it  was  a  se- 
cret, ever  ask  you  if  you  knew  it?--Several 
have  asked  me,  but  J  have  always  replied,  No. 

By  the  Lard  Prai^ent. 

Do  you  not  know,  that  your  husband  was 
examined  in  the  Spiritual  Court,  in  th^  cause  of 
jactitation  ?— ^I  know  be  was  called  upon  in  the 
Court,  but  what  passed  1 ,  am  an  utter  stranger 
to,  as  1  never  asked. 

Had  not  Mr.  Hervey  intimated  to  you,  that 
you  were  to  be  called  upon  on  that  occasion? 
,  ««He  did. 

After  that  did  you  hear  any  thing  from  Mr. 
Hervey,  respectmg  your  attendance  in  that 
causer— Mr.  Ifervey  told  me,  he  must  call 
upon  me  to  assist  him  in  the  marriage,  and  to 
awear  to  Mrs.  Hanmer's  hand- writing. 

Were  you  ever  called  up6n  that  occasion  ?-»I 
WBsnot^ 

By  Lord  Derby. 

Did  you  live  with  Mrs.  Hanmer  until  Jhe 
time  of  her  death  ?— 1  did. 

Whidi  happened  eleven  years  ago  thjs  Sd  of 
last  December  ? — Yes. 

Upon  what  have  yoa  subsisted  since  that 
time  P— Mrs.  Hanmer  left  me  900/. ;  one  was 
taken  up,  the  other  was  left:  1  quitted  the 
lady's  house,  and  went  to  Newington.  I 
should  have  told  you  that  the  SOO/.  were  in 
this  lady's  bands  [painting  to  the  Ducliess]  ; 
one  was  Uken  up,  and  the  other,  with  my  hus- 
band's income,  supported  me  whilst  he  lived. 

How  do  you  know  that  that  200/.  was  left 
y6u  by  Mrs.  Hanmer  P— It  was  lett  me  4n  her 
will.    . 

By  the  Duke  o^AncaUer. 

Do  you  of  your  own  knowleilge  assert  that 
there  was  a  child  P— 1  do  assert  1  was  told  so.  I 
never  saw  the  child. 

Who  told  you  so  ?— Mrs.  Hanmer  told  me 
•0,  and  the  lady  told  me  at  our  return  oat  of 
the  country. " 

Who  told  you  there  was  a  child  P— This 
lady  at  the  bar  told  me  so  herself.  Both  told 
meso.  . 

Do  you  from  your  own  knowledge,  affirm, 
that  that  child  is  dead  P^The  lady  at  the  bar 
told  me  it  was  dead,  as  she  told  mel^^foreshe 
would  lake  me  to  see  it. 

Did  th«  lady  at  the  bar  brin^  the  prin^ceas  of 
Wales's  coach,  and  carry  you  to  see  the  child 
at  Chelsea  P— The  lady  told  me  >lie  would 
come  in  the  princess^  coaob,  and  carry  me  to . 

s  the  child.  »  J  1 

By  Lord  Radnor. 
How  old  do  jTOtt  appi-ebend  the  child  was  at 


the  time  of  its  death  ?— That  I  can  give  bo  ac* 
count  of :  it  was  very  young;  but  the  age  I 
kttovK  not. 

Weeks,  months,  or  years?— Months, but  not 
years. 

Did  you  ever  hear  that  the  child  waa  bap- 
tized P— I  did  hear  that  the  child  was  bap- 
tized ;  but  Mrs.  Hanmer  and  I  were  hi  the 
coimtry  at  that  time. 

Did  you  ever  hear  w^at  the  child's  name 
was  P— No,  1  cannot  recollect  ihat  I  did. 

Did  you  ever  hear  where  the  child  waa 
buried?— 1  did  hear  that  it  was  buried  at 
Chelsea. 

Who  told  von  so  P— The  lady  at  the  bar  told 
me  so  herself  one  day,  when  I  was  airing  in 
the  coach  with  her  that  way. 

By  Lord  Forf Mcif«. 

How  have  you  subsisted  since  yeur  bus- 
band's  death?— With  what  I  made  of  my 
furniture  which  was  in  my  house,  which  waa 
all  new. 

How  long  is  it  since  your  hnsband  died  ?— 
Five  years  last  March.  [Ordered  to  withdraw. 

JL  H.  S.  Who  doyou  call  next,  Mr. Solicitor 
General  P 

Sol.  Gen,  We  desire  to  call  Mr.  C«sar 
Hawkins. 

Mr.  Catar  Uamkins  sworn. 

Examined  by  Mr.  Dunning. 

Mr.  Hawkins,  are  vou  acquainted  with  the 
lad V  at  tbe  bar  ?  and  how  long  have  yolTbecs 
soP— A  great  many  years:  I  beUeve  above 
thirty.  ^ 

Are  Tou  acquamted  with  the  present  k>rd 
Bristol  p  and  how  long  have  you  been  so  P — I 
have  had  the  honour  of  knowing' the  earl  of 
Bristol  nearly  as  many  years. 

Do  you  know  of  any  intercourse  between 
m^  loi*d  Bristol  and  the  lady  at  tbe  bar  P--^ 
Of  an  intercourse  certainly ;  of  acqoaiotanoo 
undoubtedlv.- 

Do  you  know  from  the  parties  of  any  mar* 
riage  between  them  ?— Mr.  Hawkins.  ,1  do  not 
know  bow  far  any  thing  that  has  conie  befwo 
me  in  a  con6dential  trust  in  my  profession 
should  be  disclosed,  consistent  with  my  profcsr 
sional  honour.*  [Question  and  answer  f«- 
peated.] 

Mr.  Dunning.  I  trust  your  lordships  will 
see  nothing  in  my  question,  that  oan  betray 
confidential  trust,  or  dishonor  Mr,  Hawkins  in 
giving  it.  My  questum  is  simply,  whether  Mr. 
Hawkins  knows,  from  the  parties,  of  any  mar- 
riage between  tbem  ? 

Lord  High  Steward.  The  question  that  wan 
asked  bj  the  counsel  at  the  bar,  ia,  "  Whe- 
ther the  witness  knew,  from  any  informatioD 
of.  dther  of  the  two  parties,  that  they  srercs 
married?"  The  witness  objecto  to  k,  whether 
he  is  to  answer  any  .questions  th^  arjaipop^^ 

*  See  Leach's  Hawkins's  Pleaa  of  thn 
Crowoi  bo»k  S,  c.  >i6,  e.  92. 
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mient  with  his  professional  honor.  Your  lord- 
ships ar^  to  cieterminev  whether  the  question 
put  by  the  eoonsel  at  the  har  skiall  be  asked  f 

Lord  Mansfield,  f  sappose  Mr.  Hawkins 
means  to  demur  to  the  question  upon  tho 
ground,  that  it  came  to  his  knowleii^e  some 
way  from-  his  being  employed  as  a  surgeon  for 
one  or  both  of  the  parties ;  and  1  take  for 
gtanted,  if  Mr,  Hawkins  understands  that  it 
is  your  lordships'  opinion,  that  he  lias  no  prifi- 
le^  on  that  account  to  excuse  himself  from 
|[i?ing  the  answer,  that  tlien,  under  Ihe  autho- 
nty  of  your  lordships' judgment,  he  will  submit 
to  answer  it :  tlierefore,  to  save  your  lordships 
the  trouble  of  an  adjournment,  if  no  lord  dif« 
lers  in  opinion,  but  thinks  that  a  surgeon  has 
BO  pririlege  to  aroid  giting  e? idence  in  a  court 
•f  justice,  but  is  bound  by  the  law  of  the  land 
lo  do  it ;  [I'f  any  of  your  lordships  think  he 
1ms  such  a  priTilege,  it  will  be  a  matter  to  be 
debated  elsewhere,  but]  if  all  your  lordships 
aei|uie8oe,  ilr.  Hawkins  will  understand,  that 
14  is  your  judgment  and  opinion,  that  a  surgeon 
has  DO  priri&ge,  wliere  it  is  a  material  ques- 
tion, ia  a  cif  il  or  criminal  cause,  to  know  whe- 
ther parties  were  married,  or  whether  a  child 
was  hvro,  to  say  that  his  introduction  to  the 
parties  was  in  the  course  of  his  profession, 
and  in  that  way  he  came  to  the  knowledge  of 

a.  I  take  it  for  granted,  that  if  Mr.  Hawkins 
noderslandsthat,  it  is  a  satisfaction  to  him,  and 
a  dear  jnstificatloir  to  all  the  wdrld.  If  a  sur* 
geon  was  ToJuotarily  to  reveal  these  secrets,  to 
he  sore  he  would  be  guilty  of  a  breach  of 
honour,  aad  of  great  indiscretion ;  but,  to  give 
that  information  in  a  court  of  justice,  which 
hy  the  law  of  the  land  he  is  bound  to  do,  will 
never  be  imputed  to  him  as  any  indiscretion 
whatever.'* 

*  See  in  the  Case  of  Annesley  v.  the  earl  of 
Anglesey,  vol.  17,  p.  1139,  the  objection  taken 
and  over-ruled  to  the  examinatMu  of  GiflTard. 
See,  also,  the  examination  of  Kirkland  in  earl 
Feners's  Case,  vol.  19,  p.  886.  See,  too,  what 
passed  upon  lord  Barrington's  objecting  to  re- 
veal confidential  communications,  tafra,  p.  586, 
and  opoD  the  examination  of  Mr.  Berkley, 
infra,  p.   613.     See,  also,  ^lackst.   Comm. 

b.  3,  c.  S3,  p.  370,  and  Peakc's  Law  of  Evi- 
dence, part  1,  c.  3,  s  4,  **  Of  persons  incom- 
petent by  reason  of  their  relation  to  the  par- 
ties :'*  where  many  cases  on  the  sul^ect  are 
icferred  to,  and  the  result  from  them  is  very 
clearly  stated. 

In  a  ease  where  Dixon  an  attorney  had  been 
anhpcenaed  lo  give  evidence,  and  to  produce 
eertain  papers  before*  a  grand  juryt  upon  an 
indictnsent  for  forgery  to  be  preferred  against 
•neof  his  clients,  by  whom  the  |Mipers  had 
keen  confidentially  communioated  to  him,  the 
Court  held  that  be  was  not  ootnpellable  to  pro- 
duce those  papers  against  his  client :  and  lord 
ManefieM  iteid,  that  instead  of  producing  them 
agaost  his  clksit,  he  ought,  immediately  upon 
wceiviiig  the  subpoenft,  to  bave-delhreKd  them 
np  to  his  client.   3  Burr.  1687-    .• 


Mr.  Dunning.  My  question  id.  Whether 
you  knew  from  either  of  the  parties,  that  there 

In  the  Case  of  Lea  v.  Wheatley,  in  C.  B. 
Pasch.  30  Car.  2,  where  the  defimdant  pleaded 
that  he  was  servant  to  a  peer.  North,  Ch.  Just, 
hekl  that  the  defendant  ought  to  sue  bis  writ 
of  privilege;  observing  that  it  was  the  privi- 
lege  of  the  master,  not  of  the  serrant,  and  per- 
haps his  nMster'  would  not  protect  him,  and 
then  he  itiust  answer.  And  be  illustrated  this 
doctrine  by  the  case  of  a  counsellor,  <*  where" 
said  he,  '•  it  is  the  privilege  of  the  client,  that 
he  shall  not  be  compelled  to  discover  the  se- 
crets of  his  client ;  but  if  the  client,  be  willing^ 
the  Court  will  compel  the  counsel' to  discover 
what  he  knows."  See  Jacob's  Law  Die- 
tionary,  (10th  edition,  1783)  art  Privilege,  s. 
3.  '  Of  the  privilege  of  peers  and  members  of 
parliament.' 

The  doctrine  respecting  the  extent  of  the 
privilege  that  persons  standing  in  particulair 
relations  to  a  party,  shall  not  be  examined 
against  such  jMWty ,  was  very  ably  Investigated 
by  Mr.  Justice.  Buller,  in  his  judgment  (a) 


pens 


t)  "This  action  was  brought  torectirer 
fties  upon  the  Bribery  Act,  for  bribing 
voters  at' the  election  in  1790^  for  the  borough 
of  Newark- upod-Trent,  to  vote  for  one  of  the 
candidates.  The  bribery  was  chained  to  have 
been  committed  by  the  defendant  and  his  agents, 
among  whom  was  one  W.  Hundley,  At  the 
trial  before  Thomson,  J>aron,  at  t|ie  Notting- 
ham assizes,  W.  Handley  was  called  as  a  wit« 
ness,  who  deposed,  that  previous  to  the  disso- 
lution of  parliament,  he  had  received  letters  at 
Newark  from  the  defendant  ia  Londouj  which 
he  had  notice  to  pjroduce.  He  had  them  not, 
but  said  he  bad  restored  som^e  of  them  to  the 
defendant,  and  given  the  others  to  Mrs.  Eliza- 
beth Handily,  with  a  direction  to  destroy  them : 
he  had  since  endeavoured  to  procure  them  again 
from  her  for  tliat  purpose,  but  she  had  .refused 
to  give  them  up.  W.  B.  Handley,  an'  attor- 
ney, was  called,  who  said  that  he  bad  the  let- 
ters in  question,  and  that  he  had  received  thent 
from  Mrs.  £.  H.  He  further  sUted  that  he 
was  not  then  concerned  in  carrying  on  any 
action  for  W.  H. ;  that  be  had  beien  applied  to 
by  W.  H.  to  be  concerned,  but  had  declined  it 
as  he  was  under-sheriff,  and  a  material  witness ; 
that  he  had  not  employed  W.  H.'s  attorney  for 
him  ;  but  that  W.  H.  had  consulted  him  in  bia> 
profession,  as  a  confidential  person;  and  had 
applied  to  him  both  before  and  after  he  had 
received  the  lettei^.  The  witness'  objected  to 
produce  the  letters  C*J,  and  the  judge  thought 
he  was  not  bound  so  to  do. — The  Jury  found  a 
verdict  for  the  defendant." 


(^)^  ''  It  was  understood  and  argued  upon 
at  the*bary  and  so  assumed  by  the  Court,  that 
the  djeotion  made  by  the  witness  to  the  pro- 
duction of  the  letters,  was  on  the  foundation 
of  his  character  of  attorney,  by  which  he  eOtt<« 
oeived  himfelf  bouiMl  to  withhold  them.'.' 
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WM  m  marriBg*  bctwiiett  (hem  P«— Mr.  Haw- 
hiiu.'^Vtom  tM  coDT^rMtioD  with  both  parties 
FepprelieDded  there  was  a  marriage,  bat  no- 


i*M«« 


upoD  the  caae  of  WUioii  agaipst  Rastal,  4  Teroa 
Bep.  75S»  as  folloirs : 

**  Tiiis  doeirine  ef  pririlege  was  folly  discuss- 
ed  ID  a  ease  before  lord  Hardwieke.  The  pri* 
▼liege  is  ooiiAned  to  the  cases  of  oouosel,  soli- 
citor, and  attoraev  ;  but  id  order  to  raise  the 
privileg«i  it  most  be  proved  that  the  iii(]brma- 
tiOB«  which  the  adverse  party  wishes  to  learo, 
utas  Gomimiiiioatsd  to  the  witness  in  ooe  of 
these  cbsraolers ;  for  if  be  be  eoiptored  merely 
as  a  steward,  he  nay  be  examined.  Itisia- 
deed  hard  in  maiiy  cases  to  compel  a  friend  to 
'  disclose  a  conlhfeiilial  eonversatioD  ;  and  1 
aliould  be  glad  if  by  law  such  evidence  coold 
be  excluded,  ft  is  a  sqbjeot  of  just  indignstion 
where  persons  are  anxioas  to  reveal  what  has 
bccB  eommmiicsted  to  them  in  a  confidential 
oaoner ;  and  m  the  eMe(b)  mentioiied,  where 
BeynoMs,  who  had  formerly  been  the  attorney 
of  Mr.  Petrie,  but  who  was  dismissed  before 
the  tr^  of  the  canse,  wished  to  give  evidence 
of  what  he  knew  relative  to  the  subject  while 
be  Was  concenied  as  the  eltomey,  1  strongly 
animadverted  OQ  his  conduct,  snd  would  not 
ssffer  hiiD  to  be  examined  :  he  had  acquired 
his  informatfoo  during  the  time  that  be  acted 
as  aHoraey  ;  and  I  thought  that  the  privilege 
of  not  being  examined  lo  audi  points  was  tne 
privilege  of  the  pactyirc^  and  not  of  the  attor- 
ney ;  and  that  that  privilege  never  ceased  at 
any  period  of  time.  In  snch  a  case  it  is  not 
sotilioieut  to  aay  that  the  cause  is  st  an  end ; 
the  mosfth  of  such  a  person  is  shut  for  ever,  f 
take  the  distinction  to  be  now  well  settled ;  that 
the  privilege  extends  to  those  three  enuiberatfd 
cases  at  aiTtioies,  but  that  it  is  confined  to  these 
cases  only.  There  are  cases,  to  which  it  is 
much  to  betamented,  that  the  law  of  priviliege 

is  not  exteaded ;  those  in  which  medical  per- 

^.  .  .■  ■  ■ 

(h)  It  was  said  in  argument  by  the  de- 
fendant's counsel,  *'  In  one  of  Petne*8  causes 
for  bribery,  tried  a  few  years  ago  at  Salisbury, 
Reynolds,  who  had  l»een  Petrie'a  attorney, 
thongh  not  so  at  the  time  of  the  trial,  was  called 
to  prove  something  that  be  had  learned  in  a 
confidential  conversation  with  Petrie,  but  Mr. 
•bistios  Boiler  would  not  suffer  him  to^give  the 
evidsDoe,  and  strongly  reproadied  'bim  far 
his  anxiety  to  reveal  the  secrets  of  bis  former 
dient.'* 

**  In  Madamo  Du  Barr^*s  Case,  where 
trover  was  brought  to  recover  her  jewels  from 

C arsons  who  had  stolen  them  in  Prance,  and 
ought  them  over  here,  lord  Kenyon  would 
not  permit  the  person  who  acted  as  interpreter 
between  the  delendMits  and  their  attorney,  to 
be  examined  as  to  the  conversatiott  which  was 
bald  between  them,  considering  the  interpreter 
asLSlanding  in  the  samesituatioB  aathenttorney 
himself,  and  said  at  the  trial, « that  he  was  the 
oiyan  of  the  ottorney.' " 
(c)  Vid.  Undsey  v.  Talbot,  Bull.  N.  P.  384. 


qfthe  Duchess  ofKingstotif  \hl% 

ihk^^  in  proof  appeared  before  me :   I  mesa 
notbmg  as  legal  proof,  but  conversation. 
But  did  they  in  conversation  admit,  that  they 

II  111  II  f        I  I  »— ^1^— ^^^a^ 

sons  are  obliged  to  disclose  the  inlbrmatioai 
which  they  ao^hre  by  attending  in  their  pro- 
fessional characters.  This  point  was  very  mnch 
considered  jn  the  duchess  of  Knigston's  Caie, 
where  sir  C.  Hawkins,  who  had  attoided  fiie 
duchess  as  a  medical  person,  made  the  objeov 
tion  himself,  but  was  over-ruled,  and  oompelkd 
to  give  evidence  against  the  prisoner.     The 
<|ucstioa  therefore  here  is  whether  B.  Haodley 
were  privileged  with  respect  to  any  person. 
As  to  W.  Handley,  he  certainly  was  net ;  for 
he  saki  that  the  witaeas  neither  was,  or  couM 
be  his  attorney ;  because  he  was  at  that  tuna 
acting  as  nnder-aheriir.  ,  Neither  was  he  pri- 
vileged aa  to  this  defendant  fbr  the  same  fsa- 
eon ;  and  though  it  was  said  that  the  defendant 
(by  W.  Handley)  consulted  bim  in  bis  profiH- 
sion,  as  a  confmsntial  person,  the  meaning  of 
that  waa,  that  aa  B.  Handley  waa  more  con* 
versant  with  busmeM  of  thia  kind  than  tbass 
who  were  not  of  his  profession,  W.  Handley 
consnlted  him,  but  did  not  emnloy  him  as  sa 
attorney.    But  it  was  contended  on  the  part  sf 
the  nhuntifr,  that  aunposing  the  wttnsas  wcm 
privileged  in  any  action,  in  wbich  W.  Handley 
was  a  party,  the  privilege  did  not  extend  la  this 
actwn  againat  RaataH.    But  to  that  f  cannot 
accede ;  fpr  if  he  were  privileged,  ao  as  not  to 
be  examined  to  particular  poinla  in  any  aetMNt 
against  W.  Handley,  be  ^wM  not  frtfove  the 
same  facts  in  an  notion  againat  any  nther  ner- 
son. '  For  the  nature  of  tnn  kinA  of  privuega 
is,  that  the  attorney  shall  not  he  permitted  la 
disclose  in  any  action,  that  whidh  has  been 
confidftntially  communicated  to  him  aa  an  at- 
torney.    However  as  B.  Hsmdiey  was  nettber 
the  attorney  of  W.  Handley,  or  of  the  defen- 
dant, I  am  of  opinion,  that  he  was  impro- 
perly prevented  fivm  producing  the  letters  in 
question." 

Lard  Kenyon  aaid  in  giaiag  his  jodgmcnt 
upon  this  rule  fbr  a  new  trial :  **  But  in  order 
to  ahew  that  the  privilege  extettda  beyond  the 
caae  of  an  attorney  and  client,  a  hard  case 
has  been  pressed  upon  oar  feelings,  of  confi- 
denoe  repooed  in  a  friend.  But  if  a  friend  could 
not  reveal  what  was  imparled  to  bim  in  coo6- 
denoe,  what  is  to  become  of  many  cases,  even 
afi*ecting  life ;  e.  g.  RatclifTa  oaae  (18  8t  Tr. 
430).  And  if  Uie  privilege  now  claimed 
extended  to  all  cases  and  peraona,  W.  hwd 
Ruasell  died  by  the  hands  of  mi  aasaarin,  and 
not  by  tlie  hands  of  the  law  ;  fbr  hio  frisad 
lord  Howard  (9  ^  Tr.  609)  waa  permitted  to 
give  evidence  of  confidential  comrarsatiena  be- 
tween them:  all  good  men,  indeed,  thonghl 
that  be  should  have  gone  afmoat  all  lengras 
rather  than  have  betrayed  that  confldeooe ;  hat 
atill  if  4he  privih!ge  had  extended  to  aoeb  a  oase^ 
it  waa  the  boainsm  of  the  Cooit  tp  inleifeie 
and  prevent  the  evidence  being  giren.  I  there* 
Aire  think  that  thia  prif  ilem  in  ealy  allowed  ia 
the  case  of  attorney  and  oUettt«" 
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were  niap  and  wife?  and  is  that  the  .ground 
^poo  wbicb  you  form  that  apprehension?— 
y^Bj  it  is ;  they  did  admit  it  in  conversation. 

Do  you,  or  do  you  not,  know  that  a  child 
was  the  fruit  of  that  marriage? — Yes,  1  do. 

Can  you  tell  their  Jordships,  about  what  time 
tiiat  child  was  bom  ?  and  where  P — About  the 
time  I  cannot  tell.  If  1  ever  put  down  any 
thing  in  writing  at  the  time,  I  might  have  de- 
stroyed it  afterwards,  according  to  my  custom, 
which  is  to  destroy  papers  that  are  of  no  use, 
and  which  might  be  improper  to  be  found  after 
JVy  decease. 

Inform  their  lordships  about  what  time  this 
might  be,  aa  near  as  your  memory  will  enabb 
jrou  to  do. — I  should  suppose  it  was  about  thirty 
years  ago ;  but  I  do  protest  I  do  not  know. 

Where  was  this  child  born  ? — At  Chelsea, 
near  to  Chelsea-College ;  but  I  forget  the 
name  of  the  street. 

Was  thia  marriage,  and  the  birth  of  that 
child,  at  that  time  kept  a  seen^t  ? — I  was  told  it 
was  to  be  a  secret. 

Do  yon  know  what  is  since  become  of  that 
child  ? — I  believe  it  died  in  a  little  time  after- 
wards. 

By  vour  answer,  that  yott  understood  it  was 
to  be  kept  a  secret,  did  yon  mean  the  mar- 
riage, or  the  birth  of  the  child,  or  both  ?— Both. 

Which  of  the  parties  can  you  recollect  it 
was,  Bf  r.  Hervev  or  Miss  Chudleigh,  that  de- 
wred  this  might  be  kept  a  secret  ?  or  both  ? — 
1  should  take  for  granted  both  equally. 

Do  you  know  eoouffb  of  the  then  Mr.  Her- 
vey's  motions  to  be  tSble  to  inform  their  lord- 
ships, whether  tliis  child  was  bom  after  his 
first  or  seeood  return  from  sea,  subsequent  to 
the  marriage  ? — No,  I  do  not  know  enough  of 
bis  motions  to  answer  this  qu^ion. 

Do  vou  know  what  affe  this  child  bad  at- 
tained Lefore  its  death  ?— I  protest  t  do  not  re- 
member now. 

Can  you  recollect  about  what  time  of  the 
year  it  was  you  first  beard  this  child  was  born, 
and  aboiit  what  time  of  the  year  you  heard  it 
died? — 1  do  not  know;  I  might  hear  of  the 
death  immediately. 

Did  you  ever  attend  the  child  in  the  course 
of  your  profession  ? — I  did  once :  I  am  not 
sure  whether  I  did  i^ot  attend  more,  but  I  re- 
member I  attended  it  once. 

Do  you  remember  whether  your  recollection 
of  this  transaction  was,  or  was  not,  helped 
about  the  time  of  the  commencement  of  the 
suit  in  the  Spiritual  Court  ?— Really  I  do  not 
know  any  thing  that  passed  to  bring  it  to  my 
mind  then. 

Were  you,  or  were  you  not,  api»licd  to  by 
«ther  of  the  parties,  or  both,  at  the  time  of  the 
commencing  this  suit  in  the  Spiritual  Court  ? 
'—I  was  applied  to  by  the  earl  of  Bristol. 

Will  you  be  so  good  as  to  tell  what  was- the 
purport  of  lord  BristoPs  then  application  to  you  ? 

Blr.  Wallace.  On  the  nart  or  the  noble  lady 
1  most  submit  to  your  lordships,  that  nothing 
said  in  the  absence  of  the  lady  is  e?ldence 
against  the  prisoner  at  the  bar. 
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Mr.  Dunning.  I  will  put  the  question  in  a 
way  that  it  shall  be  liable  to  no  objection.  Did 
you,  or  did  you  not,  in  consequence  of  lord 
Bristol's  appUcation,  apply  to  the  lady  at  tha 
bar? — Mr.  Hawkin$.  I  did. 

Mr.  Dunning.  Then  tell  us,  what  was  the 
purport  of  lord  Bristol's  application  to  vou,  and 
what  message  you  carried  from  lord  Bristol 
to  the  lady  at  the  bar? — Mr.  Hawkins.  To  tha 
best  of  my  remembrance,  tl^e  earl  of  Bristol 
met  me  in  the  street,  and  stopped  roe,  telling 
me  that  he  should  be  glad  1  would  call  on  him 
at  his  house  the  first  morning  I  had  half  an 
hour  to  spare ;  and  that  if  I  could  then  fix  the 
time,  h^  would  take  care  to  be  in  the  way,  and 
that  no  other  company  should  interrupt  the 
conversation.  He  intimated  that  it  was  not  oa 
account  of  his  own  health,  but  on'accouqf  of  an 
old  friend  of  mine.  I  named  the  time,  and 
went  to  him.  I  found  his  lordship  expecting 
me.  Upon  a  table,  at  a  little  distance  from  bis 
right  hand,  there  lay  two  or  three  bundles  of 
papers,  folded  up  as  these  papers  are  [taking 
up  some  papers  at  the  bar :}  to  tliea^  papers  he 
often  pointed  in  course  of  what  he  said  after- 
wards. After  making  some  polite  apologies  to 
me  for  the  particular  trouble  he  was  then  giving 
me,  he  told  me  it  was  on  the  present  duchess 
of  Kingston's  account :  that  he  wished  nie  to 
carry  her  a  message  upon  a  subject  that  was 
verv  disagreeable,  bu(  that  he  thought  it  wo^ld 
be  less  shocking  to  be  carried  by,  and  received 
from,  a  person  she  knew,  than  from  anjf 
stranger :  that  he  had  been  for  some  time  past 
very  unhappy  on  account  of  his  matrimonial 
connections  wkb  the  duchess.  Miss  Chudleigh 
that  was  then :  that  be  wished  to  have  his  free^ 
dom;  which  the  criminality  of  her  conduct^ 
and  the  proofs  which  he  had  of  it  (which,  in 
pointing  to  the  papers  I  before  mentioned,  he 
said  be  nad  for  some  time  past,  with  intent  and 
purpose  to  procure  a  divorce,  been  collecting 
and  (getting  together:)  that  be  believed  they 
contamed  the  most  ample  and  abundant  proofs, 
circumstances,  and  every  thing  relative  to  such 
proof:  that  he  Intended  to  pursue  his  prosecu* 
tion  with  the  strictest  firmness  and  resolution  ; 
but  that  he  retained  such  a  regard  and  respect 
for  her,  and  as  a  gentleoian  to  bis  own  charao- 
ter,  that  he  wishcS  not  to  mix  malice  or  ill  tem- 
per in  the  course  of  it ;  but  that  in  every  re- 
spect be  would  wish  to  appear  and  act  on  the 
line  of  a  man  Of  honour  and  of  a  yentlemaii ; 
that  he  wished  (he  said)  she  would  understand 
that  bis  soliciting  me  to  carry  the  message, 
should  be  received  by  her  as  a  mark  of  that 
disposition :  that  as  most  probably  in  the  num- 
ber of  so  many  testimonial  depositions  as  were 
there  collected,  there  might  be  many  offensive 
circumstances  named,  superfluous  to  the  neces- 
sary legal  proofs,  that  if  she  pleased  I  might 
inform  her,  that  her  lawyers,  either  with  or 
without  herself,  might,  in  conjunction  with  his 
lawyers,  look  over  all  the  depositions,  and  thai 
if  any  parts  were  found  tendm|^  to  indecent  or 
scandalous  reflections,  which  his  gentlemen  of 
the  law  should  think  might  be  omitted  without 
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weakening  liU  came,  he  himaetf  shooM  ba?e 

00  9t^ection  to  it :  that  as  be  iDtended  only  to 
^ct  upon  the  principlea  of  a  gvntlenoian  and  a 
man  of' honour,  be  should  hope  she  would  not 
produce  any  unnecessary  orrexatious  detaya  to 
vbe  suit,  or  enhance  the  expences  of  it,  as  he 
did  not  intend  to  prosecute  to  gain  by  any  de-^ 
mands  of  damages,  I  tliink,  or  to  that  purpose. 

1  delif  ered  this  message  to  the  duchess  as  well 
as  I  cDuTd.  1  do  not  presume  now,  that  either 
the  predse  words,  or  the  identity  of  the  words 
Imd  expressions  can  be  recollected  by  me,  but  it 
^is  to  the  purport,  as  near  as  possibly  I  can 
remember,  of  what  I  have  said. 

Will  you  recollect,  whether  ujion  this  con- 
versation any  distinct  proposition  was  stated  to 
the  duchess  which  required  an  answer?  or, 
what  answer  you  carried  back  fVom  the  docheas 
for  that  purpose  ?  You  wilt  of  course  be  refer- 
ring Yourself  to  what  passed  between  you  and 
fhe  duchess.— I  deh>ered  my  message  to  the 
ducbess.  After  a  little  time  taken  for  consi- 
ileratioa,  I  do  not  recollect  exactly  what  her 
grace  desired  me  to  report  to  the  earl  of  Bris- 
tol; but  it  was  to  this  effect:  that  stVe  was 
oblfged  to  him  for  the  polite  parts  of  bis  mes- 
sage, but,  as  to  the  sudgect  or  the  dirorce,  she 
should  cut  that  sboi-t  by  wiahing  him  to  under- 
stand, that  she  did 'not  acknowledge  him  for 
her  legal  husband,  and  should  put  him  to  the 
defiance  of  such  proof:  that  she  had  then  al- 
ready, or  should  inAmediately,  institute  a  suit 
in  the  Ecclesiastical  Court,  which  she  called, 
I  think,  a  jactitation  of  marriage ;  but,  as  he 
had  promised  before,  that  he  would  act  upon 
.the  line  of  a  man  of  honour  and  a  gentleman  in 
his  own  intended  suit,  she  hoped  that  he  would 
pursue  the  same  h'ne  now,  and  that  he  would 
confine  himself  ^o  the  proofs  of  legal  marriage 
only,  and  not  to  other  proofs  of  connections  or 
cohabitations :  if  he  did,  that  he  would  make  it 
a  process  of  no  long  delay,  and  that  either  he 
would  gain  an  equal  freedom  to  himself  by  a 
Sentence  of  that  court,  declaring  them  to  he 
hee,  or  he  would  the  sooner  be  ah|e  to  institute 
his  own  intended  suit.  The  earl  of  Bristol 
received  my  message  as  one  affected  and  struck 
by  it,  roakuig  no  reply  or  answer  fbr  two  or 
inree  minutes ;  thefi,  not  speaking  to  me,  but 
rather  seeming  to  express  his  own  thoughts 
aloud  in  short  sentences,  that  he  did  not  con- 
ceire  he  should  ha^e  his  equal  freedom  by  that 
method.  I  believe  I  should  have  metatloned, 
that  her  grace  desired,  in  part  of  her  message, 
that  nothing  might  be  brought  forward,  which 
might  be  Sie  subject  of  useless  conversation 
and  scandal.  He  said,  in  reply,  that  he  was 
no  more  inclined  to  bring  forward  any  thing  for 
the  lovers  of  scandalous  conversation  only,  than 
she  could  be ;  and  that;  if  he  could  not  estab- 
lish the  proof  of  legal  matrimony  (1  do  not  re- 
member the  words,  but  to  the  sense  of  this) 
that  he  was  too  much  a  gentleman  to  bring  any 
thing  before  the  public  relative  to  other  con- 
nections with  the  lady.  I  do  not  remember 
that  any  thing  material  passed,  or  more  than 
this. 


Do  you  reeAltect  that  in  any'  Imlieqildi 
eoorersation  wtth  fhe  lal#y,  you  were  desired  to 
apply  to  the  gentleman  fbr  any  other  eivflity  it 
the  course  of  this  cause  f-^Before  the  first  at- 
tendance that  I  have  lately  altnded  to  m  illneit, 
Mrs,  Chudleigb,  her  mother,  did  as  the  honour 
of  a  priyafe  family  friendship.  Afta  tbeae 
messages,  her  grace  now  and  then  called  oa 
my  wne  in  an  ^en^,  frequendy  snying,  she 
was  ]ia«aittg  to  or  from  her  Uw  gcsittenieD. 
When  I  happened  to  see  her  grace,  I  every 
now  and  then  asked  bow  her  BWt  went  on  f  ts 
which,  1  think,  she  always  aoemed  to  answer 
cheerfully,  •  Very  r^ht,'  and  •  Well.' 
-  Did  yon  ever  carry  any  other  meaaagei  N^ 
Two  or  three  times,  I  cannot  reeottect  wbids 
she  asked  me  to  ddtver  some  message  ts  tilt 
earl  of  BfmuA ;  I  am  not  sure  whether  one  wss 
not  a  letter,  or  whethtsr  upon  the  oocasioB  ef 
her  aakiog  me  to  deliver  something,  form^ 
own  memory  1  might  not  ask  her  to  write  it 
down,  but  I  Kaily  m  not«reuiember  at  presedt,' 
though  I  have  endeavoured  *to  recolleet  what 
the  sulneet  of  these  massages  were :  but  I 
Icnow  iSny  were  of  rery  trSlIng  import,  no^ 
thine  that  could  have  struck  me  strongly,  or  t 
should  hare  rememheM  them ;  nndlimder- 
fttood  they  were  rather  gireh  to  me,  as  if  tli6 
earl  of  Bristol  was  deffeate  in  receiving  ao^ 
message  fh>m  bergraoe,  and  that  I  vrhsonly  ts 
expects  terbal  answer  on  thiAaocoont. 

Da  yon  recollect,  wbe^r  any  of  these  mea^ 
sagas  rehited  to  any  witneas  or  witnesMs  ts 
be  produced  or  kept  hadk  N^-Certaitoly  Oct ;  I 
never  had  a  8uppodd(m,  that  the  duchess  would 
hare  eiven  me  such  a  meteage.  Nothing  ap- 
peared to  tile,  hnt  what  contained  matter  di 
mh  itopdirt,  and  of  the  mMt  hononraUe  kind. 

Did  you  ever  obaerre,  or  do  y4n  now  recol- 
lect, any  ground  to  Ihrm  a  belief,  whefhertks 
parties  bad  forgotten  or  remembered,  tliat  there 
iras  then  living  one  of  the  wilnesaes  fb H^  fact 
olr  the  marriage  f— I  profeaa  I  do  not  seeoHsflt 
that :  I  have  heard  it  m  conranon  confersaliok 
in  the  town,  but  xM.  that  ever  I  remendier  fima 
either  hini  or  her*ar  tfakt  thoe.  _^ 

At  what  time  did  yon  receire  that  rMI 
fi-omhim  or  faerf— 1  think  I  hare  ieenibt 
earl  of  Bristol  but  obce  aince  the  connneM^ 
ment  of  this  prosecution,  and  tb«n  M  h>cdBhl||^ 
seeined  rather  to  speak  peevlahly. 

Lord  Mansfield.  They  will  not  examine  0 
what  lord  Brntol  has  said  aince  the  commsM^ 
ment  of  the  prosecution  ? 

Mr.  Dunning.  Was  any  thing,  that  my  Vvd 
Bristol  said  on  that  snl^^ct,  commutticatfid  to 
tlie  lady  f'^Hatokuu.  1  certainly  might,  adi 
did,  I  £elieve,  tell  her  grace  what  was  said. 

Lord  Mansfield.  Then  you  may  go  on. 

Mr.  Dunning.  Then  tell  the  house  wlift 
lord  Bristol  said,  and  you  repeated  to  die  ladv^ 
'^Hatfikint.  His  lOrdroip  seemed  to  be-peevisL 
that  such  a  person  was  now  brought  nnwaA 
and  as  he  hail  heard  k  soppoaed,  1  believe,  fir 
want  of  lier  having  anch  allowance  or  tatk 
care  taken  of  her  Sy^he  ducfiess,  as  he  sop- 
poaed she  used  to  hrnye.    if  I  imderstood  hiin 
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lijgllt,  tlM  firt  «f  Bcii*»l  ^tid,  tW*  HTM  ii«i 
been  frith  him  to  expcew  tfuoft  to  that  pur- 
IMM ;  and  wid,  that  ir  the  badli^tD  as  9n%  to 
fant  fly  or  bad  bad  a*  g^od  ameiporj  whao 
tl^lt  caoae  waa  carnad  oo  io  tba  i^ccleaiaatjcal 
Court^  that  be  beliaiad  the  iapiie  of  it  wpiUd 
b^e  b?aa  difien^t. 

WiU  yon  be  ao  g^o^  aa  to  raco|lact»  wb^bav 
you  commaoicated  tUa  to  the  la^v,  and  what 
paaaad  «pop  tbat  oapaatop  ?— 1  did  coaa;aiipi- 
^fite  it  to  tba  ducbaat;  aa4  I  tboaght  aba  waa 
imtber  out  of  temper  i^ith  the  noeaaage,  or  iritb 
ma,  abe  ealluiff  at  mj  hc^uae  at  a  lime  I  waa 
▼erv  mocb  In  male  to  go  oot  upon  baaineoi, 
awl  «oiild  not  gire  bar  mce  that  liqna  to  baiir, 
what  she  aeeoMd  to  iriap  to  bate  to  talk  ippre 
Vpoo  U.  Sba  oflfcad  toppana  again,  bin  I  vaa 
4l(Btt  not  nrall  M»  n»jr  |ieal^  #t  aU,  and  paibapf* 
aa  uie  oaigbt  think,  o6t  quite  lo  civil*  ifoald 
Itflnawo  aaolbeir  tjlaop  mi%  her  graoa  for  her 
to  odl  ^3^  ipe,  l^t  said*  Ibat  |  vauld  tajce  an 
^pportoiMtyyaa  aooa  paf  i^mt  abia,  of  vaiting 
l^Dii  bar  jpraca  at  h^  own  h^m*  1  4ifl  do 
Ihia  aona  tiaia  «A^»  a#d  waa  laid  at  the  daor» 
tMt  bargpacia  vaa  o^t  at  baiwi.  I  Iftfl  mjr 
Bame»  and  said  I  sbopM  paU  agfia-  After 
aoQie  daya  interval )[  did  aa^  apd  tben  waa  told, 
that  bar  graae  waa  at  tito^y  ibot  was  laid  down 
to  al^;  fipaa  wbaim  I  oa«cbided,  that  \  waa 
not  to  jpall  again. 

Aaft  I  to  nnderatand  fram  join,  that  this  laat 
Otoaaagafrom  my  lard  Bristol  was  nafer  |be 
aopyaiaation  bet  wean  you  aad  tba  ducbetaf — 
I  did  rnlale  it  to  bar  wiag  the  tiaaa  ibal  abe 
waa  at  nay  boaaa. 

Hfkvp  ycm  at  ai^  tiqne  ainoe  beard  any  thing 
from  the  dMchaaa  on  .tbajt  aotya  ?**-!  ilid  banr, 
btttaiot'fnNn  any  good  AUt  booty  »ikliat  bar  grace 
ynm  ratbiqr  angry. 

Una  libe,iady  narer  eaa/rairaad  with  yan  an 
thaaaltjeotaf  thja  living  witoeaa  to.  tlie  maa- 
liaga,  (ram  thai  tiina  to  tbia?— I  bare  navar 
WP  b<nrg|»qa  IwUonca  finaa*  and  that  waa 
yeaterday  morniof^  ibr  a  few  minulea  a^  the 
MBaal^Na^4iaatie*aw    . 

Gapiarally,  at  any  tana  wbatavert  hare  yan 
baavd  aa^  thuq^  ftoni  tW-diucbasa  on  l^a/uib- 
jacfl  of  this  &vin§f  wttness  to  tba  roarriagey 
Fbfpa she  waa. pr  aay  tbjng  ^aaaaeming  barf 
^-1  ^ifptaati  nothi%K  taopeluai  v««  I  Might  bear 
tbma  araa'^mah  a  pawn*  but  it  was  never  re* 
Utad  to  jniia«  ■wbetlk^'aBp  waa  n  batter  or  woraa 
aijdeiiae}  aotbing.raMve  to  that,  whether  aba 
waa  a  be|iy?r  ar  woiaa  aividAace,  ar  that  abe  waa 
ainid  of  her,  or  any  thing  to  that  porpoae  P 

Am  I  40  nnderatand  yi>ir  to^ave  neard  bar ' 
aay,  .thai  jybfve  Faa  awab'  a  vitpesa  P-^ln  fdiat 
mm  .QHmwaatiqn  I  cawMit  tall,  but  nothing 
that  erar  nwria  toe  kaayv,  that  tbera  waa  socb 
a  parnaPi  .«bo  had  ancb  material  knowkidgeb 
,  l.»ml»rj|^nd  yon,  that  froip  laid  Bristol  yoa 
lUMieMood  there  waa  a  surviving  witness  to 
Ui»,  aaurnntfa.  My  ^mfi»^  ie,  whether  you 
avarjearat  ,tba  mo^'  thing  Iraia.the  lady,  or 
1iatf'4*if  it  was,  it  waa  aaat^  acaidantal  loaaar 
aonvaamlioii,  not  aa  trosting  Joa  with  anab» 
knowledge. 

A 


Waa  it  than  mentioned  in  any  Inosar  or  ao- 
jcidental  conversion,  or  any  convarmtioa  P^ 
protest,  it  ia  impossibla  to  remember  that  witfi 
any  degree  a^'  precision  or  of  use. 

1  did  oot  masQ  to  ask  you  to  recollect  any 
particulars  of  the  eonver>iatiop,  but  sini^ily  to 
the  point,  wbei^r  the  duchess  evtr  stated  to 
you,  or  ackQOvlc^ad,  there  ivas  a  living  wit^ 
neaa  to  ibe  marriage  ?— No,  1  do  not  ranifrobeir 
tbft  she  ever  stoted  to  ms,  or  said,  tbat  there 
was  a  living  witness  to  the  oiarrisge. 

Is  it  a  £sot  that  ever  ypp  lesraad  from  tba 

My? 

Lord  Thflty  moved  the  Clark  might  read 
tbif  part  of  the  Evidence. 

Uuwkim.  I  rather  (if  I  may  say  any  thing) 
nndaralood  irqpyi  bar  grace,  t|)at  tbere  waa  soma 
laopar  niarrtsga,  not  ouito  in  the  c(»mmou  man- 
ner. I  think  I  nould  remember  an  expression 
of  her  grace's  opCfS,  upon  bar  grace's  speaking 
on  ^ba  oiDcasicin..  If  1  remember,  I  as^ed  her 
graca  haw  her  apit  webt  on  ?  This  was  tpwarda 
tbe  latter  part  pf  it.  She  loulied  grave,  and 
desired  to  apeak  to  ipe  io  anot))er  room.  Sbp 
8ai4»  that  she  had  bad  a  great  deal  of  concern 
and  agitation  of  mind  since  she  last  saw  mg, 
which  I  ramarked  to  ber  bad  been  for  a  longer 
interval  of  time  on  her  ant  csUing  fki  ibe  housa 
upon  niy  wife  ip  the  usual  maoof r.  He;: grace 
said,  that  she  h^  bat)  so  much  concern  upo^ ' 
,wbat  she  bad  not  expected  at  the  fKimpience' 
mem  of  her  si^t,  from  finding  that  a  positive 
oath  waa  ^pacled  irom  her  grace  that  she 
was  not  married,  and  which  sb<)  hsd  for  son^ 
time  tagathar  appfcabended  would  be  put  to  her 
in  tha^  foript  thsilshe  ibpngbt  she  slMiuld  bava 
dropped  har  suit  eniirelyt  for  that  she  would 
not  tor  the  whole  world  have  taken  that  djreqt 
kind  of  positive  oath  ;  l^ut  that  what  had  oeep 
offered  to  her,  had  been  so  complicated  (I  think, 
I  understood)  with  other  thbgs  that  were  cer- 
toioly  not  true,  that  she  could  and  had  taken 
the  oath  with  a  very  safe  conscience.  To  somp 
qnestions,  I  do  not  remember  the  worda  tp 
Jsar  giaice  from  me,  how  then  aha  came  Jio  io- 
atitutoasuit  at  ailf  $be  answered  me,  '*  Q, 
for  that  o^attar  (I  think  it  was)  the  ceremonv 
aa  done,  waa  auch  a  scrambling  .shabby  bu«£> 
Oe6a'(J  do  net  pay  tbeiie  wera  the  urecise  words, 
but  ta  that  purport)  and  so  much  incQmpk^^, 
that  she  should  have  bean  full  as  unwilling  tp 
have  taken  a  positive  oath  that  she  waa  aua^ 
riad,  a*  that  abe  was  0(4  married." 

N.  B.  This  part  of  the  BvMeoee  was  or> 
dered  to  be  read  by  the  Clerk,  who  aeoordingly 
read  it. 

Mr.  Dunning,  .  I  shouUl  be  glad,  if  yon 
would  tell  their  lonlships,  what  it  wai»  that  wap 
so  particular  in  this  business  ?  if  the  lady  ^v^ 
explained  it  to  you  7— Mr.  Havki^$.  I  never 
had  an  explanation  from  that  moopent.  J  bad 
within  myself  a  curiosity  from  the  time  that  I 
nnnried  the  mesasge  to  my  lord  Bristol  from 
her  grace,  and  his  reception  af  it.  1  had  ra- 
ther im^pnad  tbattbai^a  was  aoma  marriage  af 
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which  KsjBfri  proofii  ooold  not  be  prodoced,  but 
that  was  only  my  own  notion :  before  that  time 
I  had  no  real  authority  at  all ;  I  did  not  know 
myself  honestly  what  to  think  of  it. 

Did  the  lady  erer  explain  to  you,  by  what 
Teason  it  happened,  that  the  question,  when  it 
came  to  be  put,  came  in  so  much  more  palatable 
a  form  than  she  expected  it?— No,  not  in  the 
least:  I  should  not  have  presumed  to  hare 
asked  such  a  qo^tion ;  nor  did  the  give  me 
any  explanation  at  all. 

IVas  any  things  ever  said  by  lord  Bristol,  and 
GomniuDicated  to  the  lady,  respecting  an  inten- 
tion of  bis  to  appeal  from  ibia  sentence  ?<^1 
know  nothing  of  that. 

What  said  her  grace  on  that  sulject? — Her 
grace  had. told  me,  that  the  sentence  was  passed, 
and  that  it  was  irrevocable  and  final  to  them 
two,  unless  my  lord  Bristol,  within  a  certain 
limited  time,  did  something  to  keep  the  caose 
open.  1  do  not  know  what  that  was.  That 
tlijere  lyas,  she  believed,  some  demur  at  that 
thne,  as  my  lord  Bristol  was  not  satisfied  with 
the  sentence,  and  had  noade  some  demand  by 
his  proctor,  if  I  understood  right,  for  the  costs 
of  suit  which  were  decreed,  I  believe,  against 
him. 

Do  yon  know  whether  the  costs  of  suit  were 
ever  paid  by  my  lord  Bristol  ? — I  do  not,  but  1 
believe  they  were.  I  was  going  on  to  say  what  1 
recollected  upon  that.  They  bad  some  demura 
upon  the  costs  of  suit ;  but  that  if  my  lord 
Bristol  insisted  upon  it,  she  would  give  her 
proctor  directions  not  to  let  inch  a  thing  stop 
the  closing  of  the  suit. 

Do  you  then  know  whether  my  lord  Bristol, 
Jwho  by  the  terms  of  the  sentence  was  to  pay 
the  costs,  did  not,  upon  thiSrreceive  the  costs 
be  had  been  put  to  in  tber  suit  ?— I  know  no- 
thing more  than  I  have  mentioned :  libt  a  tittle 
more  nor  less. 

Do  you  know  of  no  other  means  that  were 
used  to  satisfy  my  lord  Bristol,  and  to  prevent 
this  cause  from  continuing  any  longer  open  ?-— 
No, 

Do  yon  know  nothing  of  any  bond  that  was 
given  from  any  body  to  any  body,  respecting 
this  cause  and  this  question  ?— >Not  the  least  in 
the  world. 

Am  1  to  understand,  that  yoo  say  yon  know 
jAothing  of  any  bond  that  has  any  direct,  im- 
mediate, or  other  relation  to  this  sulgect  ? — Not 
the  least  that  ever  I  heard  of. 

Yon  are  not  then  a  trustee  in  any  t ucb  bond  ? 
•—Ob  no,  eertainly  not. 

Can  you  give  us  the  date  of  the  time  when 
the  first  message  was  conveyed  from  lord  Bris- 
tol to  the  lady  through  youf — I  wasendea- 
tonring,  before  I  came  into  the  court,  to  re- 
eullect  it,  but  I  could  not :  I  put  nothing  down 
in  writing  relative  to  it. 

Can-  you  recollect  the  yearP — ^The  message 
must  have  been  immediately  before  the  com- 
mencement of  the  suit,  whenever  that  was. 

I  presume,  though  you  used  the  terms, '  her 
grace,'  and  *  bis  lordship,' vou  perfecUy  well  un- 
derstood, that  n^tber  of  the  parties  had  a  right 


to  these  appelktiont  at  the  time  these  circum- 
stances passed  P— Yes,  certainly. 

Does  any  circumstance  inipress  you  with 
the  recollection  of  the  time  of  the  year  when 
this  conversation  passed,  if  you  cannot  fell  us 
the  exact  year  P— I  might  nave  enquired  how 
long  the  suit  lasted  ;  but  I  protest  1  do  not  re- 
collect now  any  particular  circumstances  to 
bring  it  to  my  mind. 

Mr.  Wallace.  My  lords,  I  have  no  ques- 
tion on  the  part  of  the  prisoner'  to  pnt  fo  BIr. 
Hawkins. 

By  the  Duke  of  AncasUr. 

Did  3rou  attend  the  child  ? — I  think  once. 

Was  it's  boy  or  a  giri  ?— A  boy. 

Do  you  speak  fimr  your  own  knowledge 
that  thechila  is  dead  ?— ^o ;  but  have  no  rea- 
sons to  doubt  it 

Do  yon  know  of  y6nr  own  knowledge,  thtt 
that  child  was  the  child  of  the  prisoner  ki  the 
barf— No,  I  could  have  no  proof  of  that;  for 
from  the  time  that  her  grace  was  broogbt-to- 
bed  of  it,  I  never salr  the  child  tilt  I  was  sent 
for  to  it  in  its  illness ;  perhaps!  had  hardly  ever 
heard  of  it :  I  had  never  seenr  it; 

Did  yon  attend  the  duchess  at  the  time  she 
lay^-in  ? — I  did  not  at  ber'ljiog-in :  I  was  de- 
sired, in  case  at  any  fntctre  nme  it]  had  been 
necessary,  that  I  should  have  been  a  witoeis 
of  the  birth  of  that  child. 

Did  yoo  understand  that  child  to  be  (be  le- 

S'timate  child  of  the  duchess  of  SLingstOD  and 
tr.  Hervey  ? — I  did  svppoee  so  at  mat  time. 

Was  you  told  so  by  any  body  ? — I  could  not 
be  necessarily  toM  so  at  that  time,  because  I 
bad  been  told  of  the  marriage  before. 

Duke  of  Grafton.  Were  you,  from  thecoa- 
versation  that  passed  with  the  party  at  that  time, 
conf  inced  that  it  was  a  supposed,  or  that  it 
was  a  real  marriage ;  and  vrcteany  expression 
used  relative  to  the  concealing  the  birth  of  the 
child  f—HaipX;»«w.  I  understood  at  that  time, 
that  it  wa^  a  real  maitiage 

Duke  of  Grafton.  Were  there  expressioas 
made  use  of,  that  would  not  have  been  made 
use  of  in  any  other  circomstance? — Hamkim* 
I  do  not  remember  any  particular  expresrioa 
at  all,  only  that  I  was  desnred  to  attend,  with  a 
view  and  purpose  that  I  might  be  a  witness  to 
the  birtii  of  that  child ;  being,  as  I  suppose, 
thought  more  proper,  as  a jphystcal  oaao,  to  he 
in  the  room  at  the  time  or  a  delivery  and  Ikt 
birth  of  a  child  than  any  other  person. 

By  Lord  I^ttleion, 

Who  first  informed  you  of  the  marriageN- 
I  should  rather  apprehend  it  came  firom  the 
duchess,  before  I  saw  my  lord  Bristol. 

Do  yoo  reoolleet  how  long  that  was  agsf — 
I  do  not  indeed ;  it  was  a  great  many  yevf 
ago. 

Do  yon  remember  to  have  heard  aoy  par- 
ticular circumstances  related  to  you  by  eidi^ 
of  the  parties,  concerning  the  cefebratioa  ei 
that  marriage  P-*No,  never  mora  than  what  1 
have  mentioned  jatt  iioir« 
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Were  you  ia  the  room  at  tjbie  time  of  the  de- 
fi?ery  ?— To  the  brat  of  my  remembrance,  I 
oertaioly  was. 

Did  yott  ever  see  the  child  itself  ? — At  the 
time  of  the  deliverv  I  dare  say  I  did.  After- 
wards I  never  did,  oat  when  1  was  sent  fur  on 
purpose  to  see  it. 

Had  yoil  then  any  certain  knowledge  of  its 
beings  tne  prisoner's  child? — It  is  impossible 
for  me  to  say  when  I  sawthecliild  some  months 
afterwards,  that  I  could  kqow  it  to  be  the  same 
child. 

By  Lord  1^'otnmorik. 

Did  yoa  not  miderttand  that  the  docfaeis  ap- 
prehended  and  was  convinced  that  the  seotenee 
n  the  ficelesiastica)  Court  was  final  ?— Un- 
doubtedly so. 

And  that  she  was  at  liberty  tanarry  apiin, 
Botess  the  ^teuee  was  appealed  from  w)tbiD 
a  limited  time  ? — ^Most  eerlainly . 

Wtio 'deKvered  the  prisoner?— I  was  en* 
deaTonrin^jT  to  rebolleet  before  I  came,  who  vras 
pfesnt  besides  myself,  and  who  delivered  her 
tgfraoe ;  but  I  protest  I  have  forgotten  it,  so  as 
not  to  recollect.  I  oooM  not  reeolleet,  it  is  so 
}nng  ago.    [Ordered'to  vritlidraw.] 

The  Hon.  Sophia  Charlotte  Fettiplace  sworn. 

At$,  Gen.  How  hmg  have  yon  boon  ao« 
uaainted  with,  the  prisoner  at'  the  bar  ?«— Mrs. 
kteiplace'.  A  ^jfreat  many  years. 

Att.  Oen.  Did  yon  know  the  lady  More  tiM 
year  1744  f 

Mrs.  Feti^laee.  My  lords,  I  have  no  other 
•knowledge  of  any  of  th^  dreumatanoes  to  be 
enquired  after,  than  what  arises  from  my  con** 
nedion  "fcrmerly  with-  the  lady ;  and  unless 
your  lordsbtpo  reqwre  k  of  me  as  a  witness  ftr 
justice,  I  should  wish  to  be  OKensod. 

X.  H.  8.  The  lady  must  certainly  diiakwe 
what  she  knows  for  the  purposes  of  justioe. 

By  Mr.  Attorney  General, 

Did  yon  know  the  prisoner  at  the  bar  before 
ihe  year  1744  ?-»l  cannot  rtfoolleet. 

Did  you  know  the  prisoner  before  she  was 
nsatd  of  honour  to  the  late  princess  of  Waleo  T-^ 
No,  1  did  not. 

What  conversation  have  you  ever  had  •with 
the  prisoner  relative  to  her  marriage  with  Mr. 
Hervey  ?— I  believe  I  have  beard  ner  say^  tint 
she  was  married  to  him. 

Can  you  recollect  what  circnttttanoes  she 
iias  mentioned  respecttnct  that  marriage,  where, 
and  at  what  time,  and  bef»re  what  witneisesP 
<— In  Hampshire^  in  atsuninwr  house,  in  a 
garden.  * 

Can  yoQ  veeolleet  opoik  what  oecasiona  thiese 
^onvcasations  have  pasaed  between  yon  and  the 
prisoner?— Upon  my  vrord,  I  cannot  pretend 
•loeaythat:  It  is  long  ago. 

Do  yon  reooHeol  any  eonveraation  respecting 
ihe  child  which  the  priitoner  had  by  Mr.  Her- 
Te}r?>— f  know  nothing  tbont  it. 

Can  yoa  recoUtct  how  often  ki  oonvtiMliMi 
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it  has  boon  aaid  between  the  prisoner  and  you^ 
that  she  waa  married  to  Mr.  Hervey  P — i  be« 
lievebut  once. 

Mr.  Att.  Gen.  My  lordi,  I  shall  not  tnnibto 
Mrs.  Pettipla^e  with  any  more  questions. 

L,  H.  S.  Would  the  counsel  for  the  pri« 
soner  ask  the  witness  siny  questions  ? 

Mr.  Wailaee.  My  lords,  I  shall  not  ask  Mra^ 
Pettiplace  any  questions. 

SoL  Gen.  My  tords,  I  would  now  caU  kNid 
Harrington. 

Lord  Barrington  sworn. 

Sol,  Gen.  How  long  have  you  been  ac« 
quainted  vrith  the  lady  at  the  bar  .^— Lord 
Barrington.  Above  SO  years. 

Sol.  Gen*  Dki  you  ever  bear  from  the  lady ' 
at  the  bar,  Ihnt  she  was  married  to  Mr.  Her* 
vey  P.i— Lord  Barrji^on.  My  lords,  1  am  oone 
here  in  ohadienoa  to  your  lordships'  summons^ 
ready  to  give  testimony  as  to  any  matter  tfa«t  I 
know  of  my  own  knowledge,  or  that  has  conn 
lo  me  in  tfaNS  oannl  way ;  but  if  any  thing  haa 
been  confided  to  my  honour,  or  confidentially 
toM  me,  J  do'  hohl^  vrith  humble  submission  to 
your  lordships,  that  at  a  man  of  honour,  aa  a 
man  re^fardfol  of  the  Jaws  of  society,  I  camnl 
reveal  it. 

X.  H.  S.  When  the  last  witness  but  eno 
(Mr.  Hawkins)  was  at  the  bar,  he  made  some* 
thing  like  the  same  excuse  for  his  not  anawer- 
ing  theqnestHNM  pot  to  htm.  He  waa  then 
informed  by  a  noble  and  learned  tord,  and  tlw 
whole  court  agreed  with  that  lord,  thafr  sueli 
jneatleMs  were  to  be  answeied  in  a  court  of 
justioe.* 

Lord  Barringt&n.  I  have  no  doubt  hot  that 
the  question  is  a  proper  question  to  be  asked 
by  a  court  of  justice,  otherwise  your  lordshipn 
would  not  have  permitted  it  to  be  asked.  But, 
my  lords,  I  think  every  man  must  act  from  hia 
own  feelings ;  and  I  feel,  that  any  private 
converaatkm  entmsted  to  me,  ia  not  to  be  re- 
ported agau. 

A  Lord.  Hie  lordship  will  lycollect  the  oath 
that  he  has  taken,  is,  that  lio  aball  deekre  Ihn 
whole  truth. 

Lord  Borrjnglon.  Mylords,  aa  I  understand 
the  oath,  1  can  decline  answering  the  question 
that  Kan  been  aakcd  nse  without  acting  dan» 
trary  to  that  oatb,  without  being  gniltv  of  per- 
jury. But,  if  it  is  the  opinion  w  your  lovdsbipa 
that  I  am  bound  by  that  oath  to  answer,  and 
that  1  sbali  be  guilty  of  a  peijury  if  I  do  not 
answer,  in  that  oaae,  my  lords,  I  shall  think 
didfcrontly,  for  I  will  not  bo  perjured. 

Duchess  of  Kingeton.  I  do  release  my  lord 
Barrington  from  every  obUgatkin  of  faonoor*  I 
wish,  aad  earnestly  desire,  that  every  witneas 
who  ahall  be  cmnuned,  nsay  deliver  their  opi^ 
mona  in  overy  point  joatlyfWheiher  for  me  or 
againil  me.  1  comeftom  Rome  at  the  hasard 
of  my  life  to  surrender  m  vself  to  this  Court.  I 
bow  with  snhmissivo  ahnmrnea  to  every 


and  do  not  even  oompiain,  that  an  eccfesiastical 
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jwiteiica  haakiwi  imttmi  <f  aofcict^  •khoogfa 
iotb  a  sentenoe  bu  Btvw  tM«i  oMtroveried 
durioi^  the  space  of  one  thoufaod  famr  bundred 
aa4  eof enty-fife  yealv. 

Lord  BarrmgUm.  If  y  lord«,  I  do  tolemaly 
dteiare  to  your  lordBbipf,  on  that  oatn  tbal  I 
have  takeoy  aod  eo  my  boooiir^  thai  I  bafoaet 
bad  lb»  leart  eammuaiealioii  made  to  me  of  the 
dttcbew  of  KiDgfBton's  feperasHy*  1  bate  not 
bad  tba  least  coaMDanicaliaB  wiib  her  grata  by 
letter,  memage,  or  in  any  other  way,  for  mert 
than  two  oiontba ;  and  I- had  do  idea  of  being 
auiDinoned '  as  a  witness  here,  until  the  Easter 
bol^-days,  so  that  her  graae's  gaaetosfty  is 
aotirely  siiantaoeons,  aad  of  ber  own  aooen). 
But,  my  lords,  1  have  a  doobt,  wbieh  no  bmo 
oaD  t«sm?ebdlter  tbaa  yt ur  lordships,  beoaiise 

a  honour  is  as  high  as  any  nea  v  I  hate  a 
,  whether,  tbiiifciafr  it  lAprppar  that  I 
should  betray  ooDfideotial  ooaniMuiieatieas  be* 
fons  Ibe  dnohess  aonstnted  tbal  I  s^okl,  9mi 
gave  mt  my  liberty ;  whether  bar  graoe's  ga* 
Beiosity  ooebt  not  to  tie  ne  Mani  finaly  lo  my 
fiurmerresoTutieiis?     < 

Dnka  of  JUdbnaadl  Far  one,  I  tbmk  Ibal  k 
would  be  improper  in  tbe  idMe  Isfd  lo  batray 
aay  private  eoareiaatiaaa*  I  submit  lo  yonr 
lonlsnips,  that  every  matter  of  fact,  nol  of  oou* 
f  emoti^r  which  cmibeaeqaeBtad,  the  nsble  h>rd 
ia  bound  lodisdose. 

Loid  Mtaufield.  Isnaan  onli'  to  propose  lo 
yaw  kirdships,  to  avoid  ad^uraing  lo  oaus 


tbia  qoes&m  or  suy  tUug  Airtbef  uoau  it  at 

be  ailowied  to 


pvesent,  thai  Ibe  oonasel  might 
call  other  witneaKO'ia  the  mean  lime,  aod  thai 
lord  Barrington  may  have  an  opportnaity  of 
oonsidsring  of  tbe  antler,  if  the  oooaaBl  ahmild 
think  proper  :to  call  his  lordship  againir-rTbis 

'   The  Counsel  against  the  Dachess  desired  to 
"ivltbdraw  the  Witness.  . 


Camden.  MyJords,  I  undantaad  Irom 
Ihe  bar,  that  rather  than  yonr  lordshi|is  shosd^ 
be  perplexed  srith  any  qaeatioa  whioh  may 
asise  udoo  Uia  aobie  lord's  difficulty  in  |:ifiaig 
bis  eviaeooe  at  the  bar,  the  oonnsel  woidd  nr 
Iber  wave  tho  lienafit  iof  bia  evidence  in  ithe 
•ansa.  Mv  Ifoads,  if  that  the  their  reibliition, 
and  tbay  mink^  that  aafdiy  aad.wtthani  pe^- 
judksa  to  this  .praseoution  tbay  asay  'isntora 
tQ  giaa  an  thatcvidsnce,  .year  lordsmps,  to  be 
anse^  will  acknoadedgo  the  .politanem  *f  Ibe 
anrrender.  fiqt,  my  lords,  now  i  am.ttpan  nay 
Jags,  yott'wil gwemeisafo >to aaake on^ abosi 
remark  upon  tbia|)rdoBediBg,  and  loimpe  ibot 
yoarlordahipa,.sittiiig  in  judgmeuloadviminal 
cases,  Iha  faighest  and  mosi  important,  tbdt 
asay  afled  the  lives,  liberties,  aad  properties 
«f  Tonv  lordships,  4bat  von  ahall  nol  wink  it 
befitting  the  dignity  bf  &m  high  ooariof  jnsi- 
lioa  to  be  debstiag  the  etifnette  of  boannr,  at 
Ihcsaase  time  Jivbett  we  ase  trying  lives  and  U- 
bertieab  Mylonia,.thalawiortbebind,Ispaak 
It  boklly  ia  Una  grtlv#  asfombla,  are  to  raceiae 
another  aaswer  IVom  those  who  are  ealled  lo 
depoae  at  your  bar,  tfai«i  ttf^be  told  that  in  pomt 


of  honour  and  of  oonceimee  t^cgr  io  not  tbiakf 
that  thejf  acquit  themselves  like  permosof  ^lal 
description,  when  they  declare  wlrat  they 
know.  There  is  no  |M>wer  of  torture  io  this 
kingdom  to  wrest  evidence  from  a  man's  breast; 
who  with-holds  it ;  every  witness  may  na* 
doobledly  venture  on  tbe  punishment,  that  will 
ensue  on  bis  refbstngto  give  testimony.  As 
to  casuistical  points,  now  far  he  sboo'd  conceal 
or  suppress  that  which  the  justice  of  his  conn* 
try  calls  upon  him  to  reveal,  that  1  must  leave 
to  the  witness's  own  conscience. 

Lord  lAfUUton.  The  laws  of  the  land  hsfS 
spoken  clearly  on  this  occasion,  and  if  your 
lordships  badTappliedthem  to  the  noble  lord  at 
tbe  km,  bo  baa  taM  yanr  laodsbipa  that  bf  is 
wiUing  to  saboMI  to  your  jndgasfHit.  But,  siy 
lards,  it-is  yet  a  ywstiaa^  wmilbfevas  wd^m 
noble  lord  will  be  perjured?  It  iaa  ^fmfim 
nol  decided  by  your  lavdabipaft  ibatba  aiH  ba 
paiwed,  if  ha  refusas  to  betray  a  canfidaara  1 
ain  sure  that  I  leal,  and  1  apprabaiNl  yaar  lerdr 
ships  aa  man  of  bonoiir  feel,  the  fi»ll  wsigbt  if 
Iba  aaUe  lonFs  ob^cation.  He  will  speak  i» 
uMttam  of  iaet,  but  ha  daea  nol  desire  lo  mik 
meeely  ta  canversatioo.  And,  ipy  kuds,  I  asi 
not  aurpiisad  that  ha  skauld  maka  Ibat  otoss* 
tion :  for  if  yon  canmder  boir  Ipm^  aiid  iaac(mp 
rate  all  evideoca  of  conversation  mast  be,  k 
takes  off  in  a  court  of  justice  much  frsm  ils 
avaiiassot.  Tho  noble  lard  baa  to)4  ypa.  4»l 
coaAdential  oaavarsatioB  may  ba^a  psssad  btr 
tween  him  and  tbe  noble  hay  at  tba  bar:  b9 
bis  staled  lo  yao .  bis  daidHa,  and  IoppiipMbA 
he  is  not  obliged  to  go  on  with  bis  evyleae^ 
ualil  your  lordsbipa'  bate  .9naaima«sly  pro- 
nounoed,  that  k  Is  your  opkikm  Ibal  be  i| 
obkgad  so  lo  do. 

JL.lr«&  If  the  onunsel  for  Iba  pao^iento 
say,  Ihai  tbay  baiva  as  qlwafinns  ib»  ask  lbs 
noole  lord,  be  aoay  uriabdraw. 

Ijord  Barvwgloa^  My  lords»  miflbt  I  b  il- 
lowad  ioasy  a  woi)d  or  iwo,  before  1  irkbdiMr 
from  this  bar !  It  is  imppssihie  that,any  perasa 
can  revere  this  high  court,  indeed  any  court 
of  juitifia  ia  Ibis  «ountry ,  iDons  than  i  ^:  ^\ 
is  not,  my  .kurda,  from  AMMHami^,  ^  jpbicb  # 
am  inaapable  t  k  ia  not  wiib  aay  yiaw  or  pur- 
•pon  that  Wf  of  jrapr  lanbdiipa  wsanid  duipr 
prove,  aa  individuala,  1  am  oertaia,  thai  I  h^fP 
lafcad  Ibav  part  w^hmh i  buira  dene.  I  ^  ^ 
A^y,  dhal  Ihara  ass  no.cases,  jn  wibiab  a  fj^^ 
migM  la  neaaal  piivata  iconvamatiaD.  Tbflj^ 
are  cases,  in  my  opiQisn«r  in  ailuob  ka  shoaijM 
4bara  aia  AaaaPi  in  my  opinion,  ia  vbiob  be 
abould  Aoi:  aod, my  lords^no  parson  o#n  tM 
tbe  Una  but  bknaalf.  Bu4,  .my  'laidi,  I  kM 
jreoidlastod.  (I  am  oUiged  »to  tba  otHHVMjl  for  ws 
prosecution,  who  are  wilHng  lo  admit  m«  If 
jvkkdrar.  I  rakM  Abi^m  .miy  iMifca.  J  <kre 
say  in  ikat  tbay  hmoe  oansulVed  mj  MNl*  f^ 
nnob  as.tbsy  c«u)d,  oowiatcmt  with,  the  dabj^ 
of  their  station)  hot  I  bavanmoUoatad»my  ||U^ 
finaalhageoaransmanaarin  wbkdilbaaiMaii* 

of  fUimtan  has  been,  pleaaad  to  abaslva-fif 
fromaU  tiea,  I  kaaa  iaoaUealed» Ihst shoMr 
aboiiiabid  and  dmiwd  lbatl«gbiii^«»7 


§69] 


Jfbf  Ajivsiiy* 


A.  o.  m& 


tSilO 


Ainr.  if  iMr  ffwe  ttidn  thtt  lui]^  tlriiiff  I 
CBB  ny,  ^XNMMleDt  with  truth,  c#o  tend  to  uer 
jiMetlfiNi,  I  tm  then  retdy  It  M  etamiued 
to  prifBte  oommiMiteitiiMM. 

Sol.  Gen,  1  do  Mi  dotira  <a.  mmmne  the 
Mble  loid.  I  stated  to  your  lordsbi|M,  that  I 
do  not  thiok  the  cause,  in  which  my  duty  en- 
^f^res  VM,  win  at  sM  snflhr  by  bs:?iAg  deftrmce 
to  any  difficulty  that  the  noble  lord  may  enter- 
teftt.'  I  will  not  examine  the  noUtf  loid  on  the 
f^onoession  of  the  lady  at  the  bar.  Tbe  nobte 
Ibrd  MiUds  at  yowt  tordsMps*  bar  a  whote. 
HaYJny  taken  .the  oath,  though  I  do^ot  exa- 
■nafe  nRMf  tbe  pmoner  way* 

Mr.  WalUice..  At  the  same  time  that  f  ex* 
pms  my  astonishment  at  (be  o0er,  ford  Bar- 
liogtpn  IS  not  cslied  to  tbe  bar  as  a  witness  for 
Ae  prisoner.  The  noble  lady  at  the  ba^  has 
her  witnesses,  in  her  turn,  to  call,  with  which 
sball'trodbie  your  iordsbips. 

Duke  of  Rie^mond,  I  do  not  look  on  a  wit- 
atthe  bar  to  be  tbe  witness  of  tbe  eounsel 
4r  of  th<s  prisoner,  but  the  witnem  of  tbe  House. 
Fabal,  Iheitilbre,  ask  a  iinestion  or  two  of  the 
BoUe  lord,  I  WHI  not  distress  tbe  noble  lord's 
fteBmSs  by  touring  into  confidential  matters. 
I  'Win  Wierety  ask  questions  of  fhct.  The  first 
mesUoo  |  woqid  ask  the  noMe  lord  is,  whether 
d8  feho^  any  fact  by  which  he  Is  convinced 
Ibal  tfr.  Herrey  was  married  to  Miss  Cbud- 

Lord  BMrrittgtom.  I  do  not  know  of  any  fact, 
Mu^  wiH  prove  the  marriage  between  the 
duehess  of  Kingston  and  Mr.  Henrey,  of  my 
#wn 'rnnowsraiife. 

Doke  of  Riekmkmd,  Tbe  noble  kird  must 
iesv«  it  to  tbe  Rouse  to  judge  whether  it  will 
•r  not.  Bat  does  his  lordship  know  any  &ct 
unslive  flo  that  itoattai  f 

Lord  BarHngtim,  I  do  not  know  any  thing 
«f  my  own  knowledge  that  can  teud  to  prove 
tfbit  OBartiage.  I  know  noiftfng  but  what 
I  hafc  heard  in  the  worM,  and  from  conrer-r 


Lord  lUdisor.  I  am  afraid  yonr  loidshifis^ 
%y  yonr  acquiescence,  have  admitted  a  nde  of 
yi acceding'  nere,  which  would  not  be  admitted 
qp  tey  lafierior  court  in  tbe  kiuydtom.  I  de- 
am,  tlierefore,  to  ask  tbe  noble  lord,  whether 
fte  knows  any  omtter  of  fact  relatire  to  that 


Barringtcn.  My  lords,  if  I  do,  I  can- 
tet  reveal  ft ;  nor  osn  f  answer  the  qoeatiOD 
#itlioat  betraymg  private  oonversatkia. 

« 

[Moved  to  sdjoam.  A^joarned  to  the  Chans* 
bar  of  Parlisment. 

Afbsr  M  ndjounNoent  of  some  time,  the 
l^Sfdaretoraed  to  Wc«tmiBSlar4MH.] 

X»»  H.  a.  My  bird  viscount  Bdnrington,  1  am 
^onmsanded  by  the  lords  to  scquaintyour  lord- 
liiip,  that  it  IB  the  jodgtaent  of  ibis  Bouse,  that 
ytm  are  bound'by  law  to  answer  alt  such  ques- 
'    ^  as  shatl  be  put  to  yim. — Bas  the  counsel 

9te  what  passed  on  the  emninatioQS  of 
"— *^-n  amiair,  Bttklsy, 


won  ai 


«iM 
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fiirtbo  ptOiomiasu  aay  qisitlaa  to  ilalto  ihd 

Witness  at  the  bar  r 

S^'O^  Wa Shan  sot  sak  tfa^  noUa  laid 
any  questions. 

X.  H. &  Has tbeeonnsel  for  the  prisauar 
any  qoestum  to  p«t  to  the  wimess  at  tbe  bar  f 

Mr.  WklhKO.  Not  any. 

Laid  iUdnor.  Doss  the  witness  koosr  flMiii 
cWftisaHon  with  the  hidy  it  the  hair,  that  sha 
was  married  to  the  earl  of  Bristol  f  .: 
'«  Lohl  BomNgfofi.  My  lords,  i  have  alraady 
toM  your  lordshipa  the  taMNif tor  wfaioh  isduca 
MetO think  that  I  canosty  ooosiMnt  with  oan« 
soienee,  with  hmiour,  or  with  probity,  aaeww 
such  questions,  ai  win  tend  to  disatssa  ooni* 
dentin  conmuniead<nia  made  to  no.  At  the 
same  Utoa  I  iafbrmed  yaer  lesdskipa,  that  if 
the  oath  wentsofkr  as  that  I  she«ad  bieak  thai 
earfi,  if  I  did  not  anawar  all  qasslisns  which 
could  be  pnt  to  ne^  if  that  waa  the  datemi- 
nsiioii  of  yoQt  loidships,  I  said  I  woold  not 
break  my  oalh.  My  kinds,  1  eantiaue  in  the 
saine  opinion  and  principle.  My  own  jttdg*^ 
ntoiit,  as  fhr  aa  it  jniidei  sm,  wbimi  is  veiy  Im- 
perfeoily,  does  tell  ase,  that  I  am  not  obliged  * 
to  answer  all  qaastisns  that  can  be  put  to  me. 
Bnt,  my  lords,  thoagb  nobody  ean  draw  the 
line  of  oonaoience,  of  Jiowser,  and  of  ptebity  in 
this  ease  but  myself,  yet  in  point  of  law,  and 
in  interpretatwn  of  law,  and  tbe  oath  I  hare 
token,  f  am  desiroes  of  sssistsnea  ffeiw  those 
who  can  best  give  it  me,  and  I  had  much  mlhev 
trust  almost  any  man's  judgment  iban  my 
own.  I  do  not  dare  to  ask  again  your  lordships' 
opinion  en  that  paint.  But,  my  lords^  might  i 
be  fermitisd  4e  apfdy  to  the  MMmed  osimsel 
who  are  near  ma;  if  it  is  the  opinion  of  the 
hnteed  cpoesel,  that  1  am  obliged  by  my  oath 
to  aoswer  the  aaUe  tot d's  qeestieB^  i  will  rea« 
dily  answer  it. 

Lord  J^^iaglkom.  I  apprehend,  that  do  qoeso 
tion  esa  be  piit  m  tMs  eourt  en  a  matter  aff 

law  to  Iheeounael  at  thebaic. 

•  « 

Several  Lorda  said,  '  Toa  migf  ask  the 
counsel.' 

mhw  An^'fsg^sn*  My  tontei  i  have  put  the 
qeesciee  to  the  Attoiwey  Qeaaral,  and  I  give 
him  my  thanks.  Re  says,  be  tlmrics  1  am 
obliged  by  my  oath  to  answer  aH  quesHona. 
That  being  tlie  ease,.  I  bare  nothing  more  to 
say,  than  -bambly  to  beg  year  lorMiips^  pardon 
for  havin|^  gii^sn  you  so  niMoh  -tronbte,  and  to 
beg  and  tntreat  that  you  wif  i  befiete,  that  no^ 
thtog  bnt  the  tendereat  ami  fhe  strongest  feel« 
mgs,  and  the  meet  deCertnlned  restdution  to  do 
what  was  right  hi  my  istuaiion,  cooM  have 
imbiced  use  to  give  jou  id  msneb  trouble. 

Lord  Hadnor,  Whether  his  lorda^ipknowa 
from  epttvemtiae  with  fhe  tody  at  tbe  bar,  that 
she  was  married  to  the  eari  of  BrlMol  P 

Lord  fiefTM^lDa.  My  metooiy  1  havefiNnA 
by  voen^  eapeiieuce  to  be  a  let^  erroneous  one. 
and  especially  with 'relation  e»  things  past  lone 
ago.  To  the  best  of  my  teeinery  and  bei^ 
tfedechess  has  neter  benoored  the*  with  any 
eft  the  aolgocl  fbr  ntoyi  immy 
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y«tr»  past;  I  beliere  I  might  my  for  above 
tvrentj  years  past.  And,  my  lords^  that  being 
the  case^  I  must  answer  that  qaeation  very 
doubtfully :  but  after  the  solution  which  the 
learned  counsel  has  gtren  to  niy  doubts,  1  mean 
not  to  conceal  any  thing  from  your  lordships. 
Thinking  it  right  to  be  exammed,  I  think  it 
right  to  give  frank  ansvrers,  and  any  doubt  in 
Wy  thing  I  say  will  arise  from  my  not  remem- 
bering well  the  circumstances.  The  duchete 
of  Kingston,  many  (I  should  not  say  too  mi|ch 
if  J  was  to  say  thirty)  years  ago,  did  entrust 
me  with  a  circumstance  in-  her  life,  relative  to 
en  engagement  of  a  matrimonial  kind  with  the 
earl  of  Bristol,  then  Mr.  Hervey. 

Lord  Radnor.  Whether  his  lordship  under- 
itood,  that  that  matrimonial  engagement,  which 
had  already  passed,  was  a  marriage  ? 

Lord  Barrington.  I  understood,  there  had 
been  a  matrimonial  engagement  entered  into ; 
but  whether  it  amounted  to  a  legal  marriage 
or  not,  I  am  not  lawyer  or  civilian  enough  to 
judge. 

Lord  Radnor,  Did  his  lordship  ever  under- 
'  ptand,  that  there  was  issue  of  that  marriage  ? 

Lord  Barrington,  Upon  my  word  I  cannot 
eay;  I  do  not  know  that  the  duchess  ever 
made  any  communication  of  that  sort  to  me. 
I  had  heard  of  it  in  the  world,  but  I  do  not 
know  that  the  duchess  ever  communicated  to 
me  the  circumstance  of  her  having  had  any 


Lord  Radnor,  Does  his  lordship  know  any 
thing  of  a  bond  entered  into  on  the  part  of  the 
prisoner  at  the  bar,  of  late  years,  relative  to 
the  suppression  of  evidence,  or  the  payment  of 
costs  of  suit  in  the  Ecclesiastical  Court  ? 

Lord  Barrington,  1  never  had  the  least  com* 
tnuoication  from  the  duchess  of  Kingston,  or 
from  any  person  relative  to  any  thing  of  the 
kind ;  I  do  not  recollect  that  f  ever  heard  of 
^^y  such  thing  even  in  the  world ;  and  the 
duchess  of  Kingston  has  never  communicated 
to  me,  in  the  course  of  her  life,  to  the  best  of 
my  memory  or  belief,  any  thing  which  was,  at 
the  time  she  was  pleased  to  communicate  it  to 
me,  in  the  least  a  deviation  from  the  strictest 
rules  of  virtue  and  religion* — [Ordered  to  with- 
draw.]— My  lords,  is  .it  too  much  to  beg,  that 
what  I  have  said  at  the  bar  may  be  reaS  over 
to  me  ?  Part  of  it  is  of  a  nice  nature ;  I  may 
have  expressed  myself  improperly ;  the  writer 
may  have  taken  it  down  erroneously :  1  should 
be  glad  to  have  it  read  over  to  me,  that  I  may 
correct  it  in  your  lordships'  presence. — [Here 
the  universal  voice  was  *  Head,  read  !'  but  lord 
fiarrin^n  s|Mired  the  House  the  trouble,  by 
addressing  himself  to  their  lordships  as  fol- 
lows O-^My  lords,  I  find  by  the  Clerk,  that  the 
part  which  is  of  the  nicest  kind  with  relation  to 
me,  wherein  I  expressed  the  difficulties  and 
feelings  1  had  on  the  subject  of  queationa  that  I 
thought  I  oiufht  not  to  answer,  and  why  and  on 
what  ground  1  have  since  thought  it  my  duty, 
understanding  that  my  oath  obliges  me  to  it, 
to  give  my  answers ;  I  find,  my  lords,  that 
futf  has  not  been  taken  down  by^the  Clerk,  and 


therefore  ][  shall  give  your  lordships  no  further 
trouble. 

Mr.  Dunmng,  My  lords,  we  desire  next  to 
produce  Mrs.  Judith  Phillips, 

'  Bf  rsr  Judith  PhiUips  sworn. 
Examined  by  Mr.  Dunning. 

You  were  the  widow  of  Mr.  Amis,  were  you 
not  ? — ^Yes, 

Mr.  Amis  was  parson  of  the  parnh  of  Laia- 
ston  in  Hampshire  ? — Yes. 

Did  yon  know  a  family  of  the  name  oC 
Merrill?— I  did. 

Was,  or  was  not^  Mr.  Merrill's  house  in  that 
pariah  ? — It  was. 

How  long  since  did  your  husband  die?— 
Seventeen  years  ago. 

Do  yoii  know  the  lady  at  the  bar  ?— Very 
well. 

How  long  have  you  known  the  lady  at  the 
bar? — About  thirty  years. 

Were  you  privy  to  her  marriage  in  your  hus- 
band's life*time  ? — i  was  not  at  the  wedding; 
but  1  heard  my  husband  say,  he  married  them. 

A  Lord.  That  is  not  evidence. 

Mr.  Dunning.  Had  you  not  any  other  meaoa 
of  knowing  that  fact  fi-om  the  lady  at  the  bar 
herself  ?— Mrs.  PhiOips.  Yes. 

Do  you  remember  the  lady  at  the  bar  com* 
ing  to  Winchester  f— Very  well. 

When  ?~She  came  about  the  noiddle  of  Fe« 
bruary,  1759. 

^  Was  that  in  your  husband^s  life-time,  or 
since  his  death? — lu  my  husband's  life-time. 

Was  it  long  before,  and  how  long  before 
Mr.  Amis's  death  ?— Six  weeks. 

What  was  the  occasion  of  the  lady's  vint  ta 
Winchester  ?-^F6r  a  register  of  her  marriage. 

If  \ou  recollect  any  particulars  of  wbat 
passed  upon  that  occasion,  state  them.-^Sho 
came  to  the  Blue  Boar  in  Kingpigate-street* 
Winchester,  and  sent  for  nie  by  six  o'clock  ia 
the  morning.  When  I  went  to  her,  she  asked 
me  if  I  thought  Mr.  Amis  would  give  her  a 
register  of  her  marriage  ?  I  told  her,  1  thought 
he  would.  Then  I  asked  her  to  my  house; 
and  when  she  came,  she  naked  me  to  go  up 
with  her  to  Mr.  Amis,  and  ask  If  he  would  ses 
her  and  give  her  a  register  of  her  aiarrisge? 
I  went  op  to  Mr.  Amis,  and  told  Mr.  Amis 
what  the  lady  bad  desired.  Mr.  Amis  desired 
to  see  the  lady.  Then  I  came  down  and  told 
her,  that  Mr.  Amis  at  that  time  was  confined  to 
his  bed.  The  lady  went  to  Mr.  Amis,  and  told 
Mr.  Amis  her  request.  Then  Mr.  Merrill  and 
the  lady  consulted  together  whom  to  send  for, 
and  they  desired  me  to  send  for  Mr.  Spe^iring, 
the  attorney.  1  did  send  for  him ;  ana  dttring 
the  time  the  messenger  was  gone,  the  lady  coi»- 
cealed  herself  in  a  closet :  she  aaid,  she  ifid  not 
care  that  Mr.  Spearing  should  know  that  she 
was  there.  When  Mr.  Speanog  came,  Mr. 
Merrill  produced  a  sheet  of.  stamped  paper« 
that  he  brought  to  make  the  register  upon. 
Mr.  Spearing  said,  it  would  not  do,  it  most  ha 
a  book,  and  that  the  lady  must  be  at  the  makiog 
of  it.    Then  I  went  to  the  doseti  and  told  thft 
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Udf.  TbeBs«lM  ladj  eatne  to  Mr.  Sptariog 
and  Mr.  -SpMriof  told  tbe  ladjit.  a  abeet  of 
stamped  pa|>er  woold  not  do,  il  must  be  a  book. 
Tbea  t^  lady  detired  Mr,  Bpearioff  to  eo  and 
boy  one.  Mr.  ^peariog  went  and  bougnt  ODOr 
aad,  wban  brouffhr,  the  reg^Mter  was  oMide. 
Tbea  Mr.  Arajw.  delifefed  it  to  the  lady.    Tbe 


lady  thanked  him,  and  said  itmight  be  an  him*  ^yeur  hnsbaiNra  wriliDgr?  wd  were  they  not 


di«d  tbonaaiid  poundaiD  her  way :  atthe  same 
time  she  added,  that  she  had  had  a  child  by 
Mr.  Ucrrey^  aad  that  it  wae  a  bay«  hot  that  it 
wee  dead;  and  that  she  had  borrowed. an  hnn- 
died  pomida  of  her  aont  Haame^  to  Im^  baby 
things.  Before  Mr.  Merrill  and  tbe  lady  left 
my  bouee,  tbe  lady  sealed  up  the  reffister,  and 
ffave  It  to  me,  and  desired  I  woold  take  ears  of 
it  until  Mr.  Amis's  deaths  and  then  deliTer  it  to 
Mr.  Merrill. 

Did  it  aiMMirdinaly  remain  in  yoar  hands 
until  yew  husband's  death,  and  did^yoa  then 
deliver  it  lo  Mr.  Merrill  ?— 1  did. 

]>o  yoBArecollect,  whether  Mr.  Merrill  aO" 
'  the  lady  from  the  time  yon  firat 


[The  book  shewn  to  Ihe  witness  ]  Can  f^n 
be  sure,  whether  that  is  the  book  you  hava 
been  speaking'  of  ?«-*!  am  ^vrf  sore. 

I  beHeve  there  are  the  vestiges  of  tbe  aeala 
about  it  still  ?— There  are. 

If  here  it  was  sealed  op  P— Yes. 

Look  at  the  entries  in  tne  book ;  are  they  not 


made  in  your  pn»ence  ?-— They  are  my  hus- 
band's band-writingy  and  they  werei  made  in 
mypresepoe. 

'  They  were  made  likewise  in  the  presence  of 
the  lady  at  the  bar,  were  they  not  f— They 
were. 

Ckrk  reads : 

*  Mamtfges,  births,  and  bmriala  in  the  parish 
*  of  Laiealon.    Sd  of  August,  Mrs.  Sutamtilir 

<  MerrlU^  reliot^  of  John  Meihril^  esq.  buried. 

<  4tb  of  August  1744^  married  tbe  bonOuraMtf 
'  Alugastnsilervey,  esq.  in  the  parish  church 

<  of  Lai«*m,  to  Miss  Bliaabetli  Chudleigb, 

<  daughter  of  colonel  Thomas  Ghodle^h,  lata 


her  m  Winchester  to  your  husband's  house,  I  *  of    Chelsea   Oolk^e,   deceased.      By   ma 
or  did  Mr*  Merrill  join  them  adarwarda  when    '  TKnm*-  !»>«•> 
they  ware  th^re  f-^He  joined  them  afterwards. 


Do'yaa  lamember,  whether  any  other  entry 
aa  then  made  in  this  register-book,  besides 
tbe  entry  of  this  marriage?— I  don*t  remem^ 
bar  any. 

00  you  recollect  to  have  seen  any  thmg  of 
the  lady  at  the  bar  since  your  kusband'a  decuk  ? 
—Many  times. 

Dn  yon  recollect  any  conversation,  that  hsa 
]iassad  between  you  at  any  of  those  times  ?<— 
iUler  I  had  deliversd  the  register  to  Mr^  Bfiar- 
.^11,  I  waited  upon  the  lady  at  her  hbnae  al^ 
Knightsbridtfe,  and  found  her  in  the  garden.  1 
tald  her,  1  had  delivered  the  register  ta  Mr. 
Metirill.  She  thanked  me  for .  it ;  and  {desired  I 
would  take  no  notice  of  it :  at  the.  same  time 
aha  said  Mr*  Bwino  was  in  the  garden,  and 
hoped  I  would  take  no  notice  to  htm^  of  the 
aliair. 

Doeyou  reooUect  any  farther  conversation: 
about  this  book,  after  Mr.  MrrriU's  death,  with 
the  lady  f— I  was  once  a-Ashiag  with  the  lady, 
and  sbe  told  me  some  things  that  bad  passed. in  < 
the  fiimily.  She  told  ma«  that  Mrs*  Batbnrst 
had  used  her  very  ill,  for  she  had  gotiall  tbe. 
napers  Mr.  Merrill  had  of  her's  at  the  time  of 
hb  death*  Upon  which  I  asked  ber^  what 
waa  become  or  the  register  P  She  told  ma  the 
Biinisler  of  the  parish  nad  it. 

Was,  or  was  not,  tbe  Mrs.  Bathurot  jOu 
hava  spoken  of,  tbe  daughter  of  that  Mr.  met* 
rill  ?— She  was. 

Da  you  recollect  any  other  conversation 
the  lady  at  the  bar,  after  her  marriage, 
tbe  duke  of  Kingston  P — ^Yes  ;  I  waited 
upon  bar  in  Arlington-street,  after  heir  marriage 
with  the  dnka  of  Kingston.  Sbe  said  to  me. 
Was  it  not-very  food-natured  pf  the  duke  to 
marry  an  old  maid  P  1  looked  her  in  tbe  &ce 
and  smiled,  but  said  nothing  then.  She  asked 
me,  if  Mr*  Hervey  Uadaent  to  ma  at  the  tinrie 
af  her  trial?  1  said  he  bad  na^ient  to  me* 
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Mr.  Dunning,  My  lords^  1  have  done  with 
this  witness. 

JLord  High  Steward.  Would  the  conasel 
for  the  priaoner  atk  this  witness  any  questions  ? 

Mr.  Mnufield:  I  should  be  glad  first  to  see 
tbe.  bsok^-«I  would  wish  ta  Iraow  by  vrhai' 
means  yen  now  subsist?  what  support  yoo^ 
have  ? — ^Mm.  FkiUipU'  Upon  my  awn  privnta 
fortune* 

Where  do  yeh»  live  ?^At  BrislaL 

Is  y  onr  husband  living  or  -dead  ?— -Alive* 

What  employment  was  he  in,  before  He  lived 
at  Bristol  upon  his  fortune? — He  was  steward! 
to  tha  dttka  of  Kingiton,  and  a  grasier* 

Was  he  not  turned  out  oftheservioa  oTthar 
duke  af  Kiogilon?— I  beliave-ba'  waa  not 
turned  out    - 

Do  not  yon  knew,  whather  be  waa  or  not  f 
—He  Wrote  a  letter  to  tha  dnka^  and  desired  ta 
leave  him* 

Do  you  knew  than^  that  ha  was  nol  tumad^ 
out  ?— Yes. 

Had  he  been  thrteftenad  tohe  turned'Otatj  bb- 
fore  he  sent  that  latterf-«-Not  thai  evtr  I 
beard  of* 

Had  yonr  huiband  had  any  diflhreaecrar 
disputes  with  tha  duke  of  Kingston  ?— Nt>,  not 
that  I  know* 

Was  hit  reasan  then  for  quiUiBg  the  serviaa< 
of  the  dnim  of  Kingston  maihlV  bis^  own  ia- 
dinalion,  without  any  paitumlar  taasan   or 
cause?-<He  thought  the  ouka-tooked  cael  upon 
him:  for  what  retfsen  ha  could  not  lell* 

Had  the  duke  ever  expressed  any  cause  of 
dislike  to  him  ?— Not  that  I  koaw  of. 

How  long  have  you  left  Bristol  ?-*About  four ' 
mantha. 

Where  have  yon  lived  ?-«>Soaiethnea  in  ona 
place,  senaetimea -in  nnathar. 

In  what  ph»ea?<--Someiimes  at  tha  Turf 
coffee-house,  sometimes  in  St.  Mary^AaWi 
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-  How  mu^h  of  tbe  time  at  the  'f  arf 
bouse  P — I  reeUy  eannot  say  exaetly. 

Yon  are  not  asked  as  to  a  week.  Bave  yoa 
lived  there  tbe  greater  pailf — ^Tbe  greater 
part. 

Who  has'supported  yow  at  tbe  Turf  coffee- 
boose  ?— Ourselres. 

Have  joo  paid  the  ezpencea  ef  voor  sapport 
there  ? — That  J  do  not  koow  any  tfaioji^  of. 

Do  you  not  koow,  that  the  whole  oi  your  ez- 
pence  at  the  Turf  coffee- bouse  is  to  be  defrayed 
by  the  prose&ntor,  Mr.  Evelyn  Meadows?— I 
do  not  know  it  is. 

Have  von  not  understood  so  ?—-I  have  not. 

Nor  do  you  believe  it  ? — I  cannot  tell  what 
to  believe,  or  what  is  to  be  done. 
.  Cannot  you  tell,  whether  you  believe  that 
TOur  expenoes  at  the  Turf  oofiee- boose'  are  to 
pe  defrayed  by  Mr.  Meadows?— >N0|  I  do  not. 
I  do  not  know  any  thing  of  that. 

Do  yon  not  know,  by  whom  you  expect  the 
^xpence  of  your  support  at  the  Turf  coffee- 
bouse  is  to  be  paid  ? — 1  do  not  know  by  whom 
it  is  to  be  paid. 

Have  you  seen  Mr.  Evelyn  Meadows  at  tbe 
Turf  cuffee- house? — I  have. 

How  often  may  you  have  seen  that  gentle- 
man there  P-^-I  cannot  tell. 

Many  times,  or  only  once  or  twice?—!  may 
have  seen  him  twice  or  three  times. 

Have  you  not  seen  him  oftener  than  that, 
there?— I  have  seen  him  frequently  id  the 
yard. 

Have  yen  net  had  frequent  convetsations 
'  with  him  ?— Not  frequent. 

Have  vou  net  conversed  with  him  sometimes 
at  the  Tdrf  coffee-house,  sometimes  at  other 
places  ?-r^No  where,  but  at  the  Turf  coffee- 
boose. 

Who  has  been  present  at  sncboonversatioosP 
^^My*  husband. 

Who  else  ?—*No  ooe  else. 

Has  not  Mr.  Fozard  been  present  at  some 
ff  these  conversations  ?*-^Never. 
.  Have  you  not  been  at  Mr.  Fozard's  heose 
with  Mr.  Meadows  ?— Never;  by  accident  on 
QbrtsiaQa»^ay  I  caUed  at  his  door,  and  he 
Vas  there. 

-'Were  youln  company  wilbrMr.  Meadows  at 
Mr.  FosBard's  ? — I  was. 
.  Does  Mr.  Fozard  assist  Mr.  Meadows  in  tbe 
course  of  this  prtsecotion  ?— i  know  nothing 
of  that. 

Do  not  you  know,  that  Mr.  Fozard  has  as- 
sist^ Mr.  Meadowa  in  looking  out  ibr  wit- 
nesses?-^! don't  know  any  thing  about  it. 

Hate  yoo  not  yourself  been  present  at  con- 
visrsatioaa  with  Mr^  F'Osard  about  this  prose- 
cution ? — ^Nothing,  but  u^hat  was  merely  ac- 
cidental.. 

How  often  has  that  accident  happened,  that 
you  have  been  present  at  conversations  with 
Mr.  Fozard  about  this  prosecution  ? — 1  never' 
was  at  Mr.  Fozard's  but  twice. 

Has  Mr.  Fozard  been  at  tbe  Turf  coffee* 
house  with  you  ?— He  came  to  see  Mr.  Pbil- 
lipsj  when  he  had  the  gout. 
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How  often  might  Mr.  Fozard  visit  yoo  at 
the  Turf  eoffee-hodse  ? — He  came  to  see  Mri 
Phillips,  but  not  me. 

How  often  might  he  visit  Mr.  Phillips  tfaeref 
—About  three  times. 

Have  you  ever  met  Mr.  Fozard  at  any  other 
places  besides  the  Turf  coffee-house  and  hit 
own  boose  ?— Never. 

Do  yoo  know  of  any  promise  made  to  yov 
or  your  bndband  of  any  benefit  or  advantage 
dependinjgf  open  the  event  of  thb  prosecution  f 
— -None  in  the  world. 

Did  yoo  never  hear  of  any  socfa  protaiise  be* 
ins  made  to  yoo  or  your  husband  ?-^Never. 

Have  you  never  said,  that  any  such  promise 
or  offer  was  made  ?— Never,  nor  it  never  was* 

Have  you  never  said  any  thing  to  that  pur- 
pose ?— No,  never  to  any  body. 

Have  yoo  never  made  any  mention  of  any 
kind  of  benefit  or  advantage  you  wef>eto  receive 
firom  the  evidence  you  should  give  on  this  pro* 
secotion  ?— Not  in  the  least ;  1  don't  want  it» 
nor  wish  it. 

Did  I  ooderstand  you  right,  when  you  said^ 
that  at  tbe  tiscie  of  the  entry  of  the  marriage 
in  this  registOr  no  other  entry  was  made?—! 
don't  remember  that ;  I  remember  very  well 
standing  at  the  bed's  feet  when  the  register  was 
made. 

Do  not  yoo  know  whether  any  other  entry 
was  made  at  that  time  ?— 1  don't,  for  !  was 
backwards  and  forwards  in  tbe  room. 

How  pome  you  then  to  koow,  that  the  re- 
gister  of  this  marriage  was  made  in  tbe  book  at 
that  time  ?-••-!  saw  it. 

Did  yoo  read  it  at  that  time?— I  beard  Mr« 
Amis  read  it. 

Did  you  hear  him  read  any  thing  else  be- 
sides tlie  entry  of  the  marriage  ? — Nothing  but 
that,  for  I  was  going  backwards  and  forwards 
in  the  room. 

Do  you  know  nothing  at  all,  whether  any 
thing  else  was  entered  besides  that  at  the  time 
of  the  marriage  ? — 1  did  not  see  any  thing  but 
that ;  though  it  might,  as  I  was  going  back- 
wards and  forwa^Si ' 

Did  yoo  see  the  entk7  of  tbe  marriage  in  the 
book?--!  did. 

!f  you  saw  that,  must  not  you  have  seen 
whether  there  were  any  other  entries  made  on 
tbe  same  leaf?' — I  heard  it  read  ;  1  never  saw 
it  afterwards  but  when  the  htdy  sealed  it  up. 

Did  not  you  take  notice  that  there  were  other 
entries?—!  did  not. 

You  took  notice  of  nothing  upon  the  paper 
but  the  entry  of  this  marriage  ?-^Of  nothm|f 
else. 

Did  you  keep  the  paper  long  enough  before 

J^ou,  or  did  the  lady  at  tbe  bar  keep  the  book 
ong  enoogh  belbre  her,  for  her  to  see  whe« 
ther  what  she  heard  read  was  written  on  the 
paper  ?— She  held  it  in  this  manner  (d^^ribin^ 
the  manner)  open,  and  I  saw  it  as  I  stood  by 
her :  I  did  not  read  it,  but  heard  it  read.- 

Did  all  the  persoils,  who  were  present,  bear 
what  was  said  about  the  hundrea  pounds  lent 
by  Mrs,  Haoaer?— No,  they  did  not;  tb^ 
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lad/  nid  tbe  bad  bomwed  100/.  of  ber  aunt 
Mrs.  Haniner  to  buy  baby  ihiDi^s. 

Wbo  did  tbe  lady  tell  that  toN- To  Mr. 
Amis  and  to  me. 

Did  she  apeak  it  loudly  or  softly,  or  bow  N— 
Sbe  spoke  it  as  sbe  v^as  aittiog  by  tbe  bed-aide 
talking  tu  Mr.  Amis. 

Wben  did  yoo  tel)  any  body  of  each  re- 
gister?-^! really  cannot  say  exactly  wben,  but 
i  here  said,  1  bad  it  in  my  possession. 

Wbeo  did  you  first  mention  it  ?*— I  cannot 
teif. 

Was  Mr.  Merrill  present  at  (he  time  when 
Ibis  entry  was  made  in  tbe   register  P-^He 


Was  he  in  the  room  the  whole  linfe  tbfttthis 
conversation  passed,  that  you  ha?e  mentioned, 
of  <lendiog  lOQ/.  by  Mrs.*  Uanmer  ? — No,  he 
was  not 

Did  Mr.  Merrill  come  with  tbe  lady,  or  the 
lady  before  him,  or  without  him  P— The  lady 
before  him,  for  Mr.  Merrill  was  gone  to  Lain- 
ston  to  his  seat. 

When  Mr.  Merrill  came,  did  not  the  lady 
repeat  the  convenationthat  had  been  about  tfaie 
child  and  the  hundred  ^poundsP — There  was 
nothing  of  that  said  before  Mr.  Merrill. 

Was  any  thing  said  about  making  any  other 
entry  in  the  register,  besides  that  of  the  mar- 
riage P— Nothing  that  I  heard. 

When  did  Mr.  Merrill  come  into  the  room ; 
lielbre  the  entry  was  made  in  tbe  book,  or 
after  ?— Before. 

Was  Mr.  Merrill  in  tbe  room  at  the  time 
tb%t  it  was  made  P — He  was. 

Who  was  It  brought  tbe  stamped  paper  P— 
Mr.  Merrill. 

Was  Mr.  Merrill  in  the  room  when  the  lady 
concealed  herself,  as  you  have  said  P — He  was. 

Who  else  was  in  the  room  P — l4o  one  except 
myself. 

Now  look  at  the  book. — 1  know  tbe  hand 
perfectly  well. 

Is  the  whole  of  that,  which  is  written  on  that 
leaf,  the  writing  of  your  husband  P-*It  is. 

Yon  have  said  that  yeu  went  to  Arlington- 
street  ;  can  you  name  any  person  that  yon  saw 
there  P— -No  one  was  in  the  room,  when  I  wedt, 
except  the  lady. 

Cao  yoa  name  any  person  that  saw  you 
there? — Only  a  servant  for  some  time,  and 
then  a  milliner  came. 

Can  you  name  those  persons  P—^f  can't ;  I 
don't  know  them. 

Can  you  name  neither  of  them  P— Tbe  ser- 
vant was  Foxard. 

Cao  you  name  no  other  servants  that  you 
saw  there P — No;  I  had  an  inflammation  in 
my  eye,  and  the  lady  was  exceedingly  kind  to 
me :  she  ordered  an  egg  to  be  boiVitl  for  me, 
and  Fosard  brought  it,  m  order  that  it  might 
be  opened  and  laid  on  my  eye. 

Can  you  name  any  other  servants  whom  yoa 
saw  there P— I  donHremember. 

Lord  Camden.  •  My  lords,  I  observe  in  the 
antiy  of  the  register  the  words  *  was  married' 
■re  stniok  through  wiib  a  black  lint ;  1  want 


to  know  of  the  witness  whether  she  can  ac- 
count for  that  stroke  P— Mrs.  Phillips.  I  cannot. 

Mr.  Dunning.  It  is  a  repetition.  There  is 
marriage  written  in  the  margin.  *  Augnat  the 
34th,  married.'  The  entry  then  proceeds, 
'  The  honourable  Augustus  Hervey,  esq.  was 
married  ;'  which  being  a  repetitioa,  I  suppose 
they  struck, that  through  with  a  black  line. 

Lord  Camden,  I  believe  it  is  so. 

Mr.  Dunning,  If  your  lordships  please,  tha 
next  witness  to  be  called  is,  the  rev.  Mr.  Ste- 
phen Keneheo. 

Tbe  Rev.  Mr.  Stephen  Kenchen  swora. 
Examined  by  Mr.  Dunning, 

Mr.  Dunning,  Yon  succeeded  Mr.  Amis  in 
this  church  at  Lainston,  I  believe  ?-^Kenchen, 
I  did. 

When  did  you  first  see  that  book  that  he  hai 
in  his  hand,  and  how  did  it  come  there  P— Tbe 
firat  time  that  I  saw  the  book  was  after  the 
death  of  Mrs.  Hanmer,  aunt  to  Mr.  Merrill, 
who  was  buried  in  tbe  vault  of  that  littla 
church. 

By  whom  was  that  book  produced  to  yon, 
and  for  what  purpose? — In  order  to  register 
Mrs.  Hanmer's  burial. 

By  whom  P— By  Mr.  Merrill. 

Did  you  accordingly  make  an  entry  of  the 
bwrial  of  Mrs.  Hanmer  P^-I  made  an  entry  of 
the  burial  of  Mrs.  Hanmer. 

What  then  became  of  the  book  P— Mr.  Mef- 
rill  carriied  it  back  again  to  bis  own  house.  * 

When  did  yon  next  see  the  book  P— At  the 
death  of  Mr.  Merrill. 

By  whom  was  the  book  then  produced  to 
youP^I  cannot  aay  ;  either  Mr.  or  Mrs.  Ba» 
thurst,  or  in  the  presence  of  them  both. 

Did  you  then  niake  an  entry  of  the  burial  of 
Mr.  Merrill  P— I  did. 

What  then  became  of  the  bookP«— I  have 
had  it  in  my  possession  ever  smoe. 

Mr.  Dunning.  My  lords,  I  shall  ask  no 
more  questions  of  this  witness. 

X.  H.  S.  Mr.  Wallace,  would  you  ask  thif 
witness  any  questions? 

Mr.  Wallace,  I  have  no  qoestiops  to  put  to 
this  witness. 

Mr.  Dtmnifig.  If  your  lordships  please,  we 
will  now  )call  the  rererend  Mr.  John  Dennis* 

The  Rev.  John  Dennis  sworn. 
Bxamined  by,  Mr.  Dunning. 

Mr.  Dunning,  Look  at  that  book.    •  Were 

JfoWL  acquainted  with  tbe  hand-writing  of  the 
ale  Mr.  Amis  P  You  knew  Mr.  Amis,  I  pre* 
sume  f^^Dennis,  I  knew  him  fierfectly  welL 
Dovoii  know  his  hand- writing  wben  yoa 
see  itr^I  have  seen  his  hand- writing  oneO| 
as  succeeding  him  in  the  living. 

Did  yoo  efer  see  him  write  P— I  have  sten 
him  write,  but  not  often. 

Look  at  that  hand-writing ;  tell  me  whether 
you  believe  the  taa>  entries  in  the  first  page  of 
that  book  are  his  hand-writing  P— -Yes,  partis 
cularly  hit  name,  ThofflM  Amis,  seems  very 
much  so.  ' 

1 
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Do  you  believe  it  to  be  hit  buid*wiitiBg  ?•-* 
I  beliefe  the  whole  to  be  bit  baod-writiiig. 
[Ohiercd  to  withdraw.! 

Mr.  Dunning.  I  do  Dot  know  whether,  od 
the  part  of  the  prisoner,  they  meaD  to  put  us  oo 
the  proving^,  which  it  is  necessary  for  us  to  do 
if  they  require  it,  the  marriage  with  the  du|ce  of 

KiDfB^tOD. 

Mr.  Wallace,  We  are  ready  to  admit  that 
fact.  There  is  no  doubt  of  her  heing  mar- 
ried by  the  licence  of  the  archbisbop  m  Can- 
terbory. 

Mr.  Dunning,  Yoa  will  gi?e  os  the  date. 

Mr.  Wallau,  Menttos  what  the  day  ia. 

Mr.  Dunning.  The  8th  of  March  1760>  1 
understand. 

Mr.  Dunning,  My  lords,  we  are  now  g<eiDg 
to  prove  a  caveat  entered  by  the  lady,  upon 
the  apprehension  of  a  suit  intended  to  be  insti- 
gated by  Mr.  Herrey  in  the  Spiritual  Court. 

"    Mr.  James  sworn. 

Mr.  2>tcfifiifig.  Do  you  know  any  thinig  of 
the  caveat  entered  at  I>octora'  Commons  on  the 
part  of  the  lady  at  the  bar  ?— Jomef.  Yes,  the 
caveat  is  entered  in  this  book  (producing  it). 

Is  th^t  the  proper  book,  in  which  such  eo- 
irieil  ought  to  be  made?— It  is. 

The  Caveat  was  read  by  the  Clerk,  and  is  as 
fddtows:  '  The  18tb  of  August  1768.    Let  no 

*  citation,  intimation,  or  other  process,  or  any 

*  letters  of  request  for  the  same,  to  any  other 

<  judge  or  jurisdiction  whatsoever,  issue  under 

*  the  seal  of  this  Court  at  the  suit  or  instance 

*  of  the  honourable  Augustus  John  Hervey^or 

<  his  brother,  against  the  honourable  Elizabeth 

*  Cbndleigb,  spinster,  of  any  cause  or  suit  ma- 

*  trimooial,  without  due  notice  being  given  to 
«  Mr.  Nathaniel  Bishop,  proctor  for  the  said 
«  honourable  Elisabeth  Chudleigh,  who,  on  his 

<  being  warned  thereto  before  the  judge  of  this 

*  Court,  or  his  lawful  surrogate,  will  be  ready 

*  by  himself  or  counsel  to  shew  just  cause  of 

<  this  same  Caveat,  and  why  no  such  process 

*  or  letter!  of  request  should  issue  thereupon.' 

Mr.  Wallace.  The  witness  merely  produces 
the  book ;  be  knows  nothing  of  the  fact  of  the 
entry  being  made. 

Jamet.  I  know  Mr.  Bishop's  clerk's  band ; 
tbis  is  his  hand-writing. 

Mr.  Dunning.  Perhaps  the  witness  nay 
know^  that  M/.  Bishop  was  the  proctor  em- 
]iloyed  by  the  laily  in  the  oourse  of  that  suit  P ' 

Jmna.  I  have  hcuni  so. 

AU,  Gen.  That  appeara  on  tba  reoord  they 
liave  put  in.  ' 

Mr.  Dunning.  I  understaud)  that  it  is  the 
pleasure  of  some  of  your  lordabips,  that  we 
ahould  go  into  the  proof  of  the  marriage  of  the 
fhike  of  Kingston  f 

Mr.  WaUaicc.  Itiiadmitted  oo  tbe  part  of 
the  prisoner, 

Mr.  Dimaiag.  fhit  aa  aouM  of  the  loris 
mb  for  the  proof|  nf^  will  examine  itt 


The  Reverend  Mr.  Jama  Trtbeek  ewom. 

Mr.  Dttaaiag.    Be  so  good  as  find  the  ra- 
gister  of  the  marriage  of  the  duke  of  KingsioB. 

Mr.  Treheck  points  it  out. 

Clerk  reads.  '  N*  93.    Marriagat  ia  March 
'  1769.  N*  92.    The  moat  noble  Evelyn  Pier- 

*  repouti  duka  of  Kingston,  a  bachehir,  aad 
« tbe  honourable  Elisabeth  Cbudleigh  of 
*•  Knightabridge,  in  St.  Margaret'a  Weotiaia* 
*•  ster,  a  spinster,   were  married   by  special 

<  licence  of  the  archbishop  of  Canlerbur/ 
<this  8th   of  March  1769,  by   mo  Samuel 

*  Harpur,  of  the  Britwh  Museum.    Tbia  isar- 

<  riaga  waa  aolemMsed  between  us, 

*  KmoaroN, 

*  EUZABSTH  CbuOLBHVi* 

<  In  the  presence  of . 
^Masham, 

*  WiujAM  Ybo, 

« A.  K.  F.  Giuunn\ 

*  J  AMIS  Larocub,  jua. 

*  AucB  Yeo, 

*J.  ReaaMAcnrB, 

^E.  R.  A.  LAaOCBBa 
^  AbTBUE  COLLIBBp 

«  C.  Masuah.^ 

Mr.  Danati^.  I  am  desired  to  apprtae  yos 
(ordships  of  a  tact,  wluch  aaay  or  may  not  be 
proved,  if  thought  necessary.  Your  lordsbipa 
have  heard  in  the  evident^  of  the  last  wobmui 
an  account  of  a  certain  Mr.  Spearing,  who  was 
present.  That  Mr.  Spearing  could  not  be 
found.  He,  though  mayor  of  IViucheateri  is 
now  found  to  be  amusing  himself  Komei^hcva 
or  other  beyond  sea,  God  knows  where.  We 
have  witnesses  to  give  your  lordships  that  ac- 
count, if  your  lordships  think  it  necessary .-— 
Will  your  k>rdships  now  please  to  hear  the 
reverend  Mr.  Ha^ur  ? 

The  Reverend  Mr.  Harpur  sworn. 

Mr.Pttants^.  Did  you  perfbnu  the  mar- 
riage ceremony  between  these  partteaf^^Mr. 
Harpur.  Yes. 

Mr.  Dunning.  At  the  time  meutioDad  ia  Iha 
register? — Mr.  Harpur.  Yea. 

L.  H.  S.  Have  you  any  more  wilncaiat  le 
produce  ? 


Mr.  Dunnmg.  We  don't  judge  it 
Ur  offer  to  your  lordships  any  juore  evidanee  ia 
this  stage  of  the  businesa.  If  it  should  beeooM 
so, we  reserve  to  ourselves  the  right  of  eaamui'* 
ing  them  hereafter. 

Mr.  WuUaca.  1  beg  Mrs.  Pbillipa  asay  be 
called  to  the  bar,  that  a  letter  nsay  be  prediiiecd 
to  her,  aad  tliat  she  may  say  whether  il  ia  hei 
hand-writihg, 

Mr*.  FhUlipi  caUcd. 

Mr.  Wa^e.  lathat  your  hand- writilifff— 
Mra.  PhilUpe,   The  name  is  my  hend^wntiBg, 

Mr.  WaUaee.  Is  that  your  bMler  f— Jffi 
PAiUtpv  It  is  «y  Seller* 
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A  Lbttbr  from  JoDrra  Phhxips  to  her  grace 
Ibe  daobees  of  Kingftoo  read. 

•*Mjr  lady  dQchets;  I  write  your  graee 
this  letter.— illy  heart  has  erer  been  firmly  at- 
tached to  your  graoe'i  interest  and  pleastire, 
end  my  atmeet  wish  to  deserve  yoor  favoer  and 
ebootenanoe.  Soiler  me  not  then  in  my  de» 
cfiBiDg  years  to  think  I  have  forfeited  that  fa- 
TCNir  and  protection,  without  intentioiially  gi?- 
ing  the  most  distant  cause. 

*<  May  1  entreat  voor  grace  to  accept  this  as 
a  sincere  and  homble  sobmimioo  for  any  fhitore 
•f  respect  and  duty  to  year  grace ;  and  permit 
me  mpst  hnmhl  v  to  entreat  voor  grace's  kind 
iateroeseion  with  vby  lord  dake  to  coottnue  Mr. 
Phillips  his  steward,  whose  happiness  consists 
only  in  acting  and  discharging  nis  dirtyto  his 
grace's  pleasure.  This  additional  mark  of 
your  grace's  goodoem  we  hope  to  be  happy  in ; 
and  in  return,  the  remainder  of  our  lives  shall 
be  passed  in  gratitude  and  dot^.  The  person 
who  carries  this  will  wait  to  receiTe  vour  grace's 
pleasure  and  comasands  to  ber,  who  remains, 
with  the  greatest  respect^  my  tedy  duchess, 
YO«r  grace's  most  dutiful  servant, 

•*  J.  PBnxm." 

«  November  r,  im.'* 

Ati,  Gen.  The  evidence,  your  lordships  will 
recollect,  given  by  the  witnem  was  in  answer 
to  n  question,  whether  her  husband  had  or  bad 
not  been  tunied  out  of  bis  place  ?  pointbg  the 
question  so  as  to  give  your  lordships,  and  to 
give  the  witness  to  understand,  that  they  meant 
the  drcumstanoe  of  being  turned  out  of  his 
place  should  go  personally  to  the  discredit  of 
ner  husband,  and  also  imply  some  memory  of 
that  in  the  mind  of  the  wifo.  The  witnem,  in 
utsweir  to  that,  told  your  lordships,  with  re- 
•puct  to  such  part  of  it  as  might  be  deemed  to 
relate  to  her  husband's  credit  in  the  business, 
that  he  bad  resigiied  bis  ^lace  under  the  duke. 
The  letters  which  I  have  in  my  hand,  and  will 
just  state  to  your  lordships,  if  it  be  thought 
aeosssary  before  the  oallinff  of  the  witness,  is 
that  very  correspondence,  by  which  it  appears 
that  he  did  so  resign  his  employment  under  bis 
grace  into  his  grace's  hands.    He  wrote  to  bis 

Kioe  at  Newmarket  from  Holm  Pierrepont. 
e  letter  is  dated  the  *  17th  of  October  1771.' 
Aad  be  writes  thus : 

^  I  have  ever  done  my  duty  with  the  strict- 
est regard  to  your  grace's  interest,  and  with 
the  most  perfpct  respect.  1  baive  declined  ac- 
cepting a  good  settlemeot,  to  act  conformable 
to  your  grace's  pleasure,  which  her  givce  was 
pleased  to  promise  should  be  made  up  to  me, 
which  must  have  escaped  her  grace's  memory, 
as  I  hare  since  had  my  rent  considerably  raised, 
and  am  mimh  concerned  to  observe  lately  your 
grace's  displeasure;  and  being  conscious  of  n 
nithfM  discharge  of  my  duty,  I  must  be  un- 
justly represented  to  your  grace.  I  hope  your 
grace  wifl  be  pleased  to  permit  m^  denvering 
up  the  charge  of  your  gmcePs  aiEiira,  which, 
as  an  honest  man,  i-cao  only  propetly  keep. 


A.D.  ms.  [OOC 

while  satbfled  mjarif,  and  hoooored  with  yoOr 
grace's  approbation,  &c." 

In  answer  to  which  he  received  this  letter: 

**  Mr.  Phillips ;  Your  letter  came  to  me  at 
Newmarket  After  what  has  passed,  there  is 
no  oocasioo  for  many  words.  Sherin  wUI  be 
at  Holm  Pierrepont  some  time  next  week,  with 
my  orders  about  settling  your  businem,  which 
I  flatter  myself  you  will  readily  comply  with. 

**  I  am  yours,*  &G." 

Att,  Gfu.  I  believe  I  may  refer  to  yOof 
kirdsbips'  memory,  that  Mrs.  PhilKps  men* 
tiooed  nis  grace's  having  looked  coolly  on  hef 
huaband,  which  ooeasioued  his  resigoatiett. 

A  Peer.  What  is  that,  Mr.  Attoruey  Q9* 
neral,  that  you  have  been  reading  P 

Att.Gen.  The  first  is  a  copy  of  a  letter  to 
the  duke ;  the  ether,  the  duke's  original  tm* 
awer.  If  it  ia  thought  material  enough  to  troo* 
Me  your  lordships  whh  it,  we  can  easily  prove 
that  this  is  his  gnce's  hand-writin|f,  and  this 
the  copy  of  bis  grace's  letter,  which  was  all 
that  was  necsasary.      [Ji^'ounterf  to  JUoiMftiy* 


Tn  FifTB  ATfD  Last  Day. 

Menitty^  April  2g. 

TbeLords  and  oi  hers  came  from  the  Chamber 
of  Pariiament  in  the  customary  order.  Pro- 
clamation for  alienee  being  made  as  usual'. 

The  Dochem  of  Kingttom  was  conducted  to 
the  bar,  when  her  grace  addretfsed  the  Lords 
in  the  followbg  terms : 

My  lords ;  This  my  respectfoT  addiresa  Will, 
I  flatter  myself,  be  favoursblv  accepted  if 
your  lordshrps :  my  words  will  dow  fVeely  frottt 
my  heart,  aoonied  simply  with  lonocence  and 
truth.  My  lords,  I  have  sufl^ed  unheard-of 
persecutions;  my  honour  and  fkme  have  beeii 
severely  attackedf;  I  have  been  loaded  with  re- 

E roaches ;  and  such  indignities  aiid  bardshiim 
ave  rendered  me  the  less  able  to  make  my 
defence  before  this  august  assembly  against  4 
prosecution  of  so  eztraordinary  a  nature,  an4 
so  undeserved. 

My  lords,  with  tenderness  consider  how  diifl*  ^ 
calt  IS  the  Ink  of  myself  to  speak,  nor  say  too 
little  nor  too  much.  Degraded  as  I  am  by  ad« 
venaries;  my  famflr  despised;  the  honour- 
ahle  titfcs  on  which  J  set  an  inestimable  value, 
as  received  from  my  muse  noble  and  late  dter 
huaband,  attempted  to  be  lorn  from  me;  your 
lord^hipe  will  judge  how  |[reafly  1  stand  hi 
need  or  your  protection  and  iodutgence. 

My  lords,  were  I  here  to  plead  for  life,  fbr  . 
fortune,  no  words  from  mesbould  beat  the  air: 
the  him  I  sustain  in  my  most  kind  companion 
and  aflbctiooate  husband,  makea  the  furmer 
more  than  iodiftrent  to  me  ;  and,  when  it  shalt 
please  Almighty  God  to  call  om,  t  ahall  iril« 
bngly  lar  that  burthen  dbwn.    1  plead  before 

iyour  loniahipa  for  oiy  fome  and  honour. 
My  iwdai  togic'ia  properly  definedi  and  well 
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represeDted  in  thif[  high  court.  It  is  a  talent 
of  the  human  miod,  and  not  of  the  body^  and 
holds  a  key  which  signifies,  that  logic  is  not  a 
science  itself,  but  the  key  to  science.  That 
key  is  your  lordships' judicial  capacity  and  wis- 
dom. On  the  left  hand  is  represented  a  ham- 
mer, and  before  it  a  piece  of  false,  and  another 
of  pure  gold.  The  hammer  is  your  penetrating 
^  judgment,  which,  by  the  mercy  or  God,  will 
strike  hard  at  false  witnesses  wno  have  given 
evidence  against  me,  and  prove  my  intention 
in  this  pending  cause  as  pure  as  the  finest  gold, 
and  as  justly  distuiguished  from  the  sophifttry 
of  falshood. 

My  lords,  your  unhappy  prisoner  is  bom  of 
ap  ancient,  not  ignoble  family ;  the  women 
distinguished  for  their  virtue,  the  men  for  their 
valour ;  descended  in  an  honourable  and  unin- 
terrupted line  for  three  centuries  and  a  half. 
Sir  John  Ghudleigh,  the  last  of  my  family,  lost 
bis  life  at  the  siege  of  Ostend,  at  18  years  of 
*8>^)  gloriously  preferring  to  die  with  his  co- 
lours in  his  bosom,  rather  than  accept  of  quarter 
from  a  gallant  French  officer,  wlio,  in  com- 
passion to  bis  youth,  three  times  offered  him 
his  life  for  that  tosign,  which  was  shot  through 
bis  heart.  A  happy  death  !  that  saves  the 
blush  he  would  now  feel  for  the  unheard-of  in- 

1'uriesand  dishonour  thrown  on  his  unfortunate 
kinswoman,  who  is  now  at  the  bar  of  this  right 
honourable  house. 

His  grace  the  late  duke  of  Kingston's  for- 
tune, of  which  1  now  stand  possessnl,  is  valu- 
able to  me,  as  it  is  a  testimony  to  all  the  world 
kow  high  1  was  in  his  esteem.  As  it  is  my 
pride  to  have  been  the  object  of  affection  of  that 
virtuous  man,  so  shall  it  be  my  honour  to  be- 
stow that  fortune  to  the  honour  of  him  who 
gave  it  to  me;  well  knowing,  that  the  wise 
disposer  of  all  things  would  not  have  put  it  in 
bis  heart  to  prefer  me  to  all  others,  but  that  I 
should  be  as  faithful  a  steward,  as  I  was  a 
faithful  wife ;  and  that  I  should  suffer  others, 
'  more  worthy  than  myself,  to  share  these  big 
great  benefits  of  fortune. 

My  lords,  I  now  appeal  to  the  feelings  of 
your  own  hearts,  whether  it  is  not  cruel,  that  I 
should  be  brought  as  a  criminal  to  a.public  trial 
for  an  acl*committed  under  the  sanction  of  the 
laws ;— an  act  that  was  honoured  with  bis  ma- 
jesty's most  gracious  approbation ;  and  pre- 
viously known  and  approved  of  by  my  royal 
mistress,  the  late  princess  dowager  of  Wales ; 
and  likewise  autnorized  by  the  ecclesiastical 
jurisdiction.  Your  lordships  mil  not  discredit 
so  respectable  a  court,  and  disgrace  those  judges 
who  there  so  legally  and  honourably  preside. 
The  judges  of  the  Ecclesiastical  Coiut  do  not 
receive  their  patents  from  t|ie  crown,  but  from 
the  archbishops  or  bishops.  Their  jurisdiction 
is  competent  in  ecclesiastical  cases,  and  their 
proceedings  are  conformable  to  the  laws  and 
customs  of  the  land,  accordbg  to  the  testimony 
of  the  learned  judge  Blackstone*  (whose  worln 
are  as  entertainiqg  as  they  are  instructive,) 

*  Vol.  3,  chap.  7,  9«. 


who  says,  **  It  must  be  acknowledged,  to  the 
honour  of  the  spiritual  courts,  that  tboogli  they 
continue  to  this  day  to  decide  many  questions 
which  are  properly  of  temporal  cognizance, 
yet  justice  is  in  general  so  ably  and  impartially 
administered  in  those  tribunals  (especially  of 
the  Superior  kind,)  and  the  boundaries  of  tbeir 
power  are  now  so  well  known  and  establisl^ed, 
that  no  material  inconvenience  at  present  arises 
from  their  jurisdiction.  And  should  an  altera- 
tion be  attempted,  great  confusion  would  proba- 
bly arise,  in  overturning  long  established  forms, 
new  modelling  a  course  of  proceedings  that 
has  now  prevailed  for  seven  centuries."— Asd 
[  must  here  presume  to  add,  as  founded  on 
truth,  that  that  coui^  (of  which  his  majesty  il 
the  head)  cannot  be  stopped  by  any  authority 
whatsoever,  while  they  act  in  their  own  iuns- 
diction.-r-Iiord  chief  justice  Hale  says,  '*  Where 
there  has  been  a  sentence  of  divorce  (which  is 
a  criminal  case,)  if  that  sentence  is  suspended 
by  an  appeal  to  the  court  of  Arches  (as  a  supe- 
rior court),  and  while  that  appeal  is  depeodug 
one  of  the  parties  marries  again,  the  sentencs 
will  be  a  justification  within  the  exception  of  the 
act  of  parliament,  notwithstanding  that  the  sen- 
tence bas  been  appealed  from,  and  consequeotlr 
may  be  reversed  by  a  superior  court,"  Aad, 
my  lords,  how  miich  more  reason  is  there  for 
its  coming  within  the  exception  of  the  set  in 
my  case,  since  no  appeal  had  been  made  ? 

My  lords,  I  earnestly  look  up  to  your  lord- 
ships for  protectioil,  as  being  now  a  snfferer 
for  having  given  credit  to  the  Ecclesiastical 
Court.  I  respectfully  call  upon  you,  my  lords, 
to  protect  the  spiritual  jurisdiction,  and  all  the 
bene^t  of  religions  laws,  and  me,  an  unhappy 
prisoner,  who  Instituted  a  suit  of  jactitadoa 
upon  the  advice  of  a  learned  civilian,  who  car- 
ried on  the  prosecution,  from  which  I  obtained 
the  sentence  that  authorized  your  prisoner's 
marriage  with  the  most  noMe  Evelyn  duke  of 
Kingston;  that  sentence  solemnly  pronounced 
by  John  Betteswor:b,  doctor  of  laws,  vicar-ge- 
neral of  the  right  reverend  father  in  God 
Richard  by  divine  permission  lord  bishop  of 
London,  and  official  principal  of  theconsistoriai 
court  of  London:  the  judge  thereof,  calling  on 
God,  and  setting  him  alone  before  bis  eyes,  sod 
bearing  counsel  in  that  cause,  did  prooonoee, 
that  your  prisoneri  then  the  honourable  Elisa- 
beth Chudleigh,  now  Elizabeth  dowager 
duchess  of  Kingston,  was  free  from  all  roatii- 
monial  contracts  or  espousals,  as  far  as  to  bin 
at  that  time  appeareo,  more  especially  with 
the  said  right  honourable  Augustus  John 
Hervey. 

My  lords,  bad  this  prosecution  been  set  on 
foot,  merely  for  the  love  of  justice,  or  good 
example  to  the  communitVp  why  did  they  not 
institute  their  prosecution  dorinff  the  five  years 
your  prisoner  was  received  and  acknowledged 
the  undoubted  apd  immolested  wife  of  the  lats 
duke  of  Kingston  ? 

My  lords,  the  preamble  *  of  the  very  actoa 


^  See  vol.  li,  p.  1011. 
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which  I  «m  indicted,  plainly  and  intirdy  pre- 
cludes your  prisoner :  it  runs  thus :  **  Foras- 
moch  as  dt?ers  evil- disposed  persions,  being 
narried,  runout  of  one  county  into  another,  or 
Id'o  places  where  they  are  not  known,  and 
there  become  to  he  married,  baring  another 
wife  or  husband  Itrin^,  to  the  great  dishonour 
of  God,  and  uiter  undoing  ofdi?ers  honest  men  *s 
children,  and  others,  &c."  And  as  the  pream- 
ble has  not  been  considered  to  be  sufficient  in 
my  favour  to  impede  the  trial,  I  beg  leave  to  ob- 
serve how  much  your  prisoner  suffers  by  being 
produced  before  tnis  noole  bouse,  on  the  penalty 
of  an  act  of  parliament,  without  benefiting  by 
the  preamble,  which  is  supposed  to  contain  the 
whole  substance,  extent,  and  meaning  of  the 
act. 

My  lords,  upon  your  wise  result  on  my  un- 
happy case,  you  will  bear  in  your  willing  re- 
membrance, that  the  orphan  and  widow  is  your 
peculiar  care  ;  and  that  you  will  be  tender  qf 
the  honour  of  your  late  brother  peer,  and  see 
in  me  his  widow  and  representative,  recollect- 
ing bow  easy  it  may  be  for  a  next  of  kin  to  pro- 
secute the  widows  or  the  daughters,  not  only  of 
every  peer,  but  of  every  subiect  of  Great  firi- 
tain,  if  it  can  be  effected  by  the  oath  of  one  su* 
perannuated  and  Interested  old  woman,  who  de- 
clared seven  years  ago  that  she  was  incapable 
of  giving  evidence  thereon,  as  will  appear  in 
proof  before  your  lordships.    And  I  may  fur- 
ther observe  to  your  lordships,  that  my  case  is 
clearly  within  the  proviso  of  the  statute  on 
which  I  am  indicted.    In  the  third  clause,  it  is 
'*  provided  that  this  act  shall  not  extend  to  any 
person,  where  the  former  marriage  bath  been, 
or  hereafter  shall  be,  declared  by  sentence  of 
the  Ecclesiastical  Court  to  be  void,  and  of  no 
effect" 

If  there  is  supposed  to  have  been  a  fbrmer 
marriage,  the  same  must  have  been  a  true  mar- 
riage, or  a  false  one.  If  a  true  one,  it  cannot  be 
declared  void  ;  and  if  a  false  one,  or  the  sem- 
blance of  one  only,  then  only,  and  no  other- 
wise, is  it  that  it  can  be  declared  void. — ^There- 
fore mast  this  proviso  have  respect  to  pretended 
marriages  only,  and  to  none  other :  and  such 
only  it  is,  that  can  be  the  objects  of  causes  of 
jactitation,  the  sentence  in  which  is  a  more  ef- 
fectual divorce  itd  separation  of  the  parties, 
than  many  divorces  which  have  been  deter- 
mined to  fall  within  this  prnviso.-- -The  crime 
charged  in  the  indictment  was  not  a  felony,  or 
even  a  temporal  offence,  until  the  act  of  James 
the  first :  till  then,  it  was  only  cognizable  in 
the  Ecclesiastical  Court ;  and  though  an  in- 
dictment could  lie  for  a  slight  blow,  yet  the 
common  law  did  not  allow  of  a  criminal  prose- 
cotibn  Ibr  polygamy  until  that  period :  so  that 
if  the  case  comes  within  the  exception  of  the 
only  statute  upon  that  subject,  it  is  no  offence 
at  all ;  and  Dr.  Sherlock,  bishop  of  London,  has 
aaid,  in  such  cases  the  law  of  the  land  is  the 
Jaw  of  God. 

My  lords,  I  have  observed,  that  1  had  greatly 
anffered  in  fame  and  fortune  by  the  reports  of 
ilr.  Hcrvey ;  and  I  beg  leave  to  meation  in 


what  manner.  Your  prisoner  was  at  that  time 
possessed  of  a  small  estate  in  the  county  of 
Devon,  where  sir  George  Chudleigb,  her 
father's  eldest  brother,  had  large  possessions* 
The  purchase  of  that  estate  was  much  solicited 
in  that  county ;  and  having  frequent  opportuni* 
tied  to  dispose  of  it,  it  was  ever  made  an  insu- 
perable objection  by  the  intended  purchaser, 
that  I  could  not  make  a  clear  title  to  the  estate 
on  account  of  Mr.  Uervey's  claim  to  your  pri- 
soner as  his  wife. 

And  your  prisoner  being  also  possessed  of 
building  lands  for  a  great  number  of  years,  for 
the  same  reasons  she  never  bad  the  ground 
Covered  (valued  at  1,200/.  per  annum.)  And 
as  your  prisoier's  health  declined,  and  made  it 
neeessary  for  her  to  seek  relief  in  foreign 
climes  (which  increased  her  expences  beyond 
what  her  circumstances  could  support,)  and  ber 
little  fortune  daily'  decreased  by  money  taken 
upon  mortgage  and  bond,  as  will  appear  by  the 
evidence  of  Mr.  Drummond ;  her  royal  mis«« 
tress  likewise  in  the  decline  of  life,  whose  death 
would  probably  have  deprived  her  of  400/.  a 
year;  the  persecutions  threatened  on  Mr.  Her- 
vey's  side  presented  hot  a  gloomy  prospect  for 
her  declining  life ;  your  prisoner  was  induced, 
as  she  before  observed  to  your  lordships,  to  fol- 
low the  advice  of  Dr.  Collier,  and  instituted  the 
suit  of  jactitation,  your  prisoner  subsmbing  en- 
tirely to  his  opinion,  and  following  hts  advice 
and  instructions,  which  she  presumes  alone  is  a 
full  defence  against  the  charge  of  felony  ;  for 
your  lordships  in  your  great  candour  cannot 
think,  that  a  lady  can  know  more  of  the  civil 
law,  than  her  learned  civilians  could  point  out 
to  her. 

And  as  a  criminal  and  felonious  intent  is  ne- 
cessary to  constitute  the  offence  with  which  I 
stand  charged,  certainly  I  cannot  be  guilty  in 
following  the  advice  I  received,  and  in  doing 
what  io  my  conscience  I  thought  an  authorized- 
and  innocent  act. 

My  lords,  though  I  am  aware,  that  any  per- 
son can  prosecute  for  the  crown  for  an  offence 
against  an  act  of  parliament,  yet  I  will  venture 
to  say^  that  few  instances,  if  any,  have  been 
carried  into  execution  without  tne  consent  of 
the  party  injured:  and  with  great  deference 
to  your  lordships'  judgment'  I  venture  to  de- 
clare, that  in  the  present  case  no  person  what- 
ever has  been  icyured,  unless  your  lordships' 
candour  will  permit  me  to  say  that  i  am  in- 
jured, being  now  the  object  of  the  undeserved 
resentment  of  my  enemies.  It  is  plain  to  all 
the  world,  that  his  grace  the  duke  of  Kingston 
did  not  think  himself  injured,  when  in  the  short 
space  of  fiv6  years  bis  grace  made  three  wills, 
each  succeeding  one  more  favourable  to  your 
prisoner  than  the  other,  giving  the  most  ge* 
nerous  and  incontestable  proof  of  his  affection 
and  solicitude  for  my  comfort  and  dignity. 
And  it  is  more  than  probable,  my  lords,  from 
the  well  known  mutual  friendship  subsisting 
between  us,  that  had  I  been  interested,  I  might 
have  obtained  the  bulk  of  his  fortune  for  my 
owa  family.    But  I  respected  his  benouri  I 
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knrvd  bit  virtDef  >  aod  bad  ratber  bave  forfdted 
my  life  tban  have  uaed  any  nodue  influeace 
to  iojiire  the  fiimUy.  Aod  tbooffh  it  has  been 
industriously  and  cruelly  circulated,  witb  a 
'Tiew  to  prejudice  me,  tbat  the  first-born  of  the 
Ule  duke's  sister  was  deprived  of  the  anccessioD 
to  bis  grace's  fortune  by  my  influence,  the 
nvillf ,  mv  lords,  made  in  three  distant  periods, 
each  excluding  him,  demonstrate  the  calumny 
of  tliese  reports. 

]  must  further  observe  to  your  lordships,  in 
opposition  to  the  charge  against  me  of  interest- 
eaness,  that  had  I  possessed  or  exercised  that 
undue  influence  with  which  I  am  charged  by 
the  prosecutor,  1  might  have  obtained  mora 
than  a  life  interest  in  the  duke's  %rtttne.  And 
though  from  the  affection  1  bear  to  the  me- 
mory of  my  late  much- honoured  husband,  I 
bare  forborne  to  mention  the  reason  of  bis  dis- 
inheriting bis  eldest  nephew,  yet  Charles,  the 
second  son,  witb  bis  betra,  appear  immediately 
after  me  in  sucecssioo  ;  William  and  bis  heirs 
follow  next ;  after  him  Edward  and  bis  heirs ; 
and  the  unfortunate  Thonaas,  lady  Frances's 
^oimgest  son,  b  not  excluded,  Ifaoogh  labour- 
ing under  the  infirmities  of  cbikihiMd  at  the 
age  of  manhood,  and  not  able  to  airport  liim- 
■eif.  For  the  late  noble  duke  of  Kragston  re- 
peatadl  V  mentioned  to  vour  prisoner,  **  I  have 
not  excluded  him,  for  he  has  never  ofiendod ; 
and  who  can  say  God  cannot  restore  him? 
Who  can  say  that  God  will  not  restore  him  to 
health  ?"  My  lords^  that  good  aian  did  honour 
to  the  peerage,' hunoar  to  bis  country,  honour 
to  human  nature. 

His  grace  the  most  noble  duke  of  Newcastle 
appeared  with  the  will,  which  bad  been  in- 
truated  to  his  grace  for  four  years  by  his  late 
dear  friend.  In  honour  to  the  lady  Franoea 
Meadows,  the  prosecutor  was  requested  to  at- 
tend at  tbe  opening  of  the  will.  Ue  retired 
with  displeasure,  disappointed  tbat  his  eldest 
fon  was  disinherited,  and  untbankfdl,  though 
the  duke's  fortune  still  centered  in  bis  four 
youngest  sons  and  their  posterity. 

My  lords«  worn  down  by  sorrow,  aod  in  a 
wretched  state  of  health,  f  quitted' England 
without  a  wish, for  that  life  which  l.was  obliged 
by  the  laws  of  God  and  natuw  to.  endearour 
to  preserve ;  for  your  prisoner  can  with  great 
troth  say,  that  aorrow  bad  bent  ber  mind  tp  a 
perfect  resignation  to  the  will  of  providence. 
And,  my  lords,  while  your  unhappj  prisoner 
was  endeavouring  to  re-establish  lier  greatly- 
itopaired  health  abroad,  my  prosecutor  filed  a 
bill  ia  Chancery  upon  the  most  unjust  aod  dis- 
honourable motives*  Your  prisoner  does  not 
complain  of  his  endeavouring  to  eatsblisb  a 
right  to  himaelf;  but  she  does  complain  of  his 
forming  ja  plea  on  dtebonourable  and  uiyust 
opinions  of  his  late  noble  relation  and  generous 
benefactor,  to  the  prejudice  and  discredit  of 
bis  much-afflicted  widow :  aod  not  satisfied 
witb  this  prosecution,  as  a.  bulwark  for  bis  suit 
in  Chancery,  be  cruelly  institated  a  criminal 
prosecution,  in  hopes,  by  a  conviction  in  a  cri* 
mii^d  Quxse,  to  establish  a  ciril  claim ;  a  ^nh 


ceeding  dtsooaoteiiaiiced  by  the  opinkm  of  tb« 
late  lora  Northington. 

My  lordi,  I  have  heretofore  forborne,  from 
the  great  love  and  affection  to  my  late  noble 
lord,  to  mention  what  were  tbe  real  motive 
that  induced  his  grace  to  disinherit  his  eldcii 
nephew;  add  wmo  my  plea  and  answer  in 
Cbaocei^  were  to  beargoed,  I  particularly  re* 
quested  of  tbe  counsel  to  abstain  from  any  re> 
nectiona  upon  my  adversaries,  which  tbe  na- 
ture of  their  prosecutions  too  much  deserved  ; 
and  grieved  1  am  now,  tbat  1  must  no  longer 
conceal  them.  For  as  self-preservation  iathe 
first  law  of  nature,  and  as  I  am  more  aod  mora 
persecuted  in  my  fortune  and  my  fame,  and 
my  enemies  bandi  about  pocket- evidence  to  ia- 
jure  me  in  every  company,  and  with  double 
tongues  tbey  .sting  me  to  tbe  heart,  1  aon  re- 
duced to  the  sad  necessity  of  saying,  thai  the 
late  duke  of  Kingston  was  made  aoqunioled 
with  the  fatol  cruelty  witb  which  Mr.  Evelyn 
Meadows  treated  an  unfortunate  ladv,  who  was 
as  amiable  as  she  was  virtuous  and  beautiful ; 
to  cover  which  c^ence,  he  most  ungratefully 
and  falsely  declared,  that  he  broke  bis  engage 
menta  with  ber  for  fear  of  disobliging  the  duke, 
which  he  baa  often  been  beard  to  say.  This, 
with  his  cruelty  to  his  sister  aod  mother,  and 
an  attempt  to  quit  actual  service  in  the  late  war, 
highly  offended  tbe  duke;  and  it  would-he  dif» 
ficuU  for  biro;  or  bis  lather,  to  baaat  of  the 
least  friendly  intercourse  with  his  grace  for  u^ 
wards  of  eighteen  years. 

My  lords,  in  a  dangerous  state  of  bealtht 
when  my  life  was  despaired  of,  1  received  a 
letter  froqa  my  solicitor,  acquainting  nae,  that  if 
I  did  not  return  to  England  to  put  io  an  an- 
swer to  the. bill  in  Chancery  within  twenty- 
one  days,  I  should  have  receivers  pat  into  my 
estates ;  aod  also,  that  if  in  cootemDt  a£  tbe 
indictment  t  did  not  retom,  I  abould  be  eelr 
lawed.    It  clearly  appeared  to  me,  mj'  lordi^ 
as  I  make  no  doubt  it  doea  to  your  lordshipi^ 
that  if  in  the  inclemency  of  the  weather  1  risked 
to  pass  the  Alfis,  my  life  wooU  probably  be  en* 
dangered,  and  tbe  family  would  iBnmediatrljr 
enter  into  possession  of  toe  real  estaloe,  ami  if  • 
female  fears  should  prevail.,  tbat  I  abonld  be 
outlawed.    Thus  was  I  to  be  deprived  .of  lifir 
and  fortune  under  ooloar  of  law.    AmI  that  I 
might  not  return  to  these  peraeeutisg  aua« 
mouses,  by  some  undue  and  emel  preeeediiy 
my  credit  was  stopped  by  my  banher  tor 
4,000/.  when  there  remained  ae  open  eeeouet 
of  75,000(.  and  at  tbat  instant  opwenle  of 
6,000/.  was  in  bis  bands,  my  revennee  hmujg 
constantly  paid  into  bis  shop  to  my  credit. 
Thus  was  I  comoaanded  to  return  home  at  tbe 
manifest  risk  of  my  Kfe,  and  at  the  eame  tiiM 
every  art  used  to  deprive  me  of  the  meens  ef 
returning  for  my  justification.    Cenacieiie  ef 
the  perfect  innocence  of  my  iniantioo,  end  oon- 
vinced  that  the  laws  of  this  oonntrj  ounld  not 
be  so  inconsistent  as  to  authorise  nn  net,  and 
then  defame  and  degrade  me  for  bnTing  obcryed 
it,  I  left  Italy  at  thebaaard  of  my  life.    It  wan 
not  for  property  I  retuniedi  but  to  pmf  e  ogi^- 
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■elf  »D  honbanble  womaii.  Grant  me,  my 
tordsy  but  yoar  good  opioioD,  and  then  I  stand 
justified  in  the  innocence  of  my  intention,  and 
yon  can  deprive  roe  of  nothing  that  I  vahie, 
e?en  if  you  should  take  from  me  all  my 
\nr\d\v  poneBBiona ;  for  I  have  rested  on  that 
Iseat  wnere  the  poor  blind  Belisarios  is  said  to 
bave  asked  charity  of  every  passenger,  after 
baviog  conquered  the  Goths  and  Vandals, 
Africans  and  Persians ;  and  would  do  the  same 
tritbont  marmuring,  if  you  would  pronouuce 
me,  what  I  hope  your  lordships  will  cheerfully 
aobscribe  to — that  I  am  an  honourable  woman. 

My  lords,  your  late  brother,  the  truly  ho- 
toonrable  duke  of  Kingston,  whose  life  was 
)Mlorned  by  every  virtue  and  every  grace,  does 
loot  bis  most  respectable  character  plead  my 
•teanse  and  prove  my  innocence  ? 

My  lords,  the  evidence  of  the  fact  of  a  sup- 
posed clandestine  marriaire  with  Mr.  Hervey 
depends  entirely  opon  the  testimony  of  Ann 
Cradock. 

I  am  persuaded  your  lordships,  from  the 
manner  in  which  she  gave  her  evidence,  al- 
ready entertain  great  suspicions  of  the  veracity 
nf  her  testimony.  She  pretends  to  speak  to 
a  marriage  ceremony  being  performed,  at 
which  ^she  was  not  asked  to  be  present,  nor  can 
Bhe  assign  any  reason  for  her  being  there. — 
She  relates  a  conduct  in  Mrs.  Hanmer,  who 
slie  pretends  waa  present  at  the  ceremony,  in- 
consistent with  a  real  marriage.  She  ^acknow- 
ledges  that  sbe  was  in  or  about  London  during 
ibe  jactitation  suit,  and  that  Mr.  Hervey  ap- 
plied to  her  on  that  occasion ;  and  swears  that 
she  then  and  ever  had  a  perfect  remembrance 
of  tbe  marriage,  and  was  ready  to  have  proved 
St,  had  sbe  been  called  upon,  and  never  declar- 
ed to  any  person  that  she  had  not  a  perfect 
memory  of  tbe  marriage,  and  that  she  never 
was  desired  either  to  give  or  with- hold  her  evi- 
dence; and  from  Mr.  Hervey 's  not  calling  on 
this  woman,  it  is  insinuated  he  abstained  trom 
tbe  proof  by  collusion  with  me.  She  also 
swears,  that  1  offered  to  make  ber  an  allow- 
ance of  SO  guineas  a-year,  provided  ^he  would 
reside  in  either  of  .the  three  counties  she  has 
mentioned,  but  acknowledges  she  has  received 
no  allowance  from  me.  Can  your  lordships  be- 
lieve, that  if  I  could  have  been  weak  enough 
to  have  instituted  the  suit,  with  a  cohviction  in 
my  owD  mind  of  a  real  lawful  marriage  be- 
tween Mr.  Hervey  and  myself,  that  I  would 
)aoty  at  any  expence,  have  taken  care  to  have 
But  that  woman  out  of  the  way  P  But,  my 
lords,  I  trnst  that  your  lordships  wHl  be  per- 
fectly satisfied,  that  great  part  of  tbe  evidence 
of  this  woman  is  made  for  the  purpose  of  tbe 
prosecution.  Though  she  has  denied  sbe  has 
any  expectation  from  the  event,  or  ever  de- 
cbved  so,  yet  it  will  be  proved  to  your  lord- 
afaSps,  that  tier  fmute  provision  (as  sne  has  de- 
clared) depends  upon  it :  and  notwithstanding 
sbe  has  now  brought  herself  up  to  swear  that 
sbe  beard  the  ceremony  of  marriage  perform- 
ed, yet  it  will  be  proved  that  she  has  declared 
ilie  did  not  hear  it*    And  it  will  be  further 
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proved  to  your  lordships,  that  Mr.  Hervey 
extremely  solicitotts  to  have  established  a  legal 
marriage  with  me  for  tbe  purpose  mentioned 
by  Mr.  Hawkins,  and  that  this  woman  was  ac- 
tually applied  to,  anti  declaretl  to  Mr.  Hervey  *s 
solicitor,  that  her  memory  was  impaired,  and 
that  she  had  not  any  recollection  of  it,  whicli 
was  tbe  reason  why  she  was  not  called  as  a 
witness. 

My  lords.  If  she  is  thus  contradicted  In  these 
particulars,  and  appears  under  the  infiuence  of 
expectations  from  this  event  of  the  prosecutioi»» 
your  lordships  will  not  credit  her  evidence, 
that  the  complete  ceremony  of  marriage  was 
performed,  or  any  other  particalars  which  rest 
upon  her  evidente. 

My  lords,  with  respect  to  what  your  lord- 
ships have  heard  ftom  the  witnesses,  of  my 
desire  at  times  to  be  considered  as  the  wift 
of  Mr.  Hervey,  your  lordships  in  your  candour 
will  naturally  account  Ibr  that  circumstance, 
after  the  unfortunate  connection  that  had  sub* 
sisted  between  us. 

My  lords,  I  call  God  Almighty,  the  searched 
of  hearts,  to  witness  that  at  the  time  of  mr 
marriage  with  the  duke  of  Kingston,  I  haJf 
myself,  the  most  perfect  conviction  that  it  was 
lawful.  That  noble  duke,  to  whom  every  pasr 
sage  of  my  life  had  been  disclosed,  and  whose 
afMction  for  me,  as  well  as  regard  for  his  own 
honour,  would  never  have  suffered  him  to  have 
married  me,  had  he  not  as  well  ai  nnrself  re- 
ceived the  most  solemn  as&urancaa  from  Dr. 
Collier,  that  the  sentence,  which  had  been  pro- 
nounced in  the  Eccledastical  Court,  was  ab- 
solutely final  and  conclusive,  and  that  I  was 
perfectly  at  liberty  to  mi^ry  any  other  person. 
If  therefore  I  have  offended  against  the  letter 
of  the  act,.  I  have  so  offended  without  criminal 
intention..  Where  such  intention  does  not  exist, 
your  lordships'  justice  and  humanUy  will  tefl 

J^ou  there  can  be  no  crime ;  and  your  lordships, 
ooking  on  my  distressed  situation  with  an  in- 
dulgent eye,  will  pity  me  as  an  unfortunate 
woman,  deceived  and  misled  by  erroneous  no- 
itions  of  law,  of  the  propriety  of  which  \i  was 
impossible  for  me  to  judge. 

My  lords,  before  1  take  my^leave,  permit  me 
to  express  my  warm  and  grateful  sense  of  tbe 
candour  and  indulgence  of  your  lordships,  w  hich 
have  given  me  the  firmest  confidence  that  I 
shall  not  be  deemed  criminal  by  your  lordships 
for  an  act,  in  which  I  had  not  the  least  suspicion 
that  there  was  any  thing  illegal  or  immoral. 

My  lords,  I  have  lost,  or  mislaid,  a  paper, 
where  I  had  put  together  my  ideas  to  pre- 
sent to  your  lordships.  The  purport  was  to. 
tell  your  lordships,  that  my  advocate  Dr.  Col- 
lier, who  instituted  this  suit  of  jactitation,  is 
now  in  a  dangerous  state  of  health.  He 
has  had  two  physicians  to  attend  him,  by  my 
order,  yesterday',  to  insist  and  order  his  at- 
tendance to  acquaint  your  lordships,  that  I 
acted  entirely  iinder  his  directions  ;  that  it  was 
by  his  advice  I  married  his  grace  the  duke  Cf 
Kingston,  assuring  me  that  it  was  lawful ;  th^t 
he  had  the  honour  of  going  to  hia  grace  the 
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archbishop  of  Canterbary  to  obtain  a  licence, 
and  to  explain  every  part  that  regarded  the 
cause  ^  that  his  grace  was  so  just,  so  pious,  and 
80  good  as  to  take  time  to  consider  whether  h*e 
wouki  srant  us  a  special  licence  for  the  mar- 
riage. After  mature  consideration  and  consulta- 
tion with  great  and  bonourabte  persons  in  the 
'  ]aw,  he  returned  the  license  to  Dr.  Collier, 
.  with  full  permission  for  our  marriage.  Dr. 
Collier  was  present  at  the  marriage ;  Dr.  Col- 
lier signed  the  register  of  ^t.  George's  church. 
Mr.  La  Roche  has  frequently  attended  the 
duke  of  Kingston  to  Dr.  Collier,  where  he 
Jieard  hiib  consult  the  doctor  if  the  marriage 
would  be  lawful,  he  said  it  would,  and  never 
coukl  be  controverted. 

Under  these  circumstances,  I  wished  to 
bring  my  advocate  forth  to  protect  me.  He, 
my  lords,  is  willing  to  make  an  affidavit,  to  be 
.  examined  by  the  enemy^s  counsel,  to  submit  to 
anv  thing  that  your  lordships  can  command, 
willing  to  justify  bis  conduct;  but  he  has  had 
ihe  misfortune,  my  k>rd8,  ever  since  the  latter 
end  of  August,  or  the  first  week  in  September, 
I  do  not  well  remember  which,  never  to  have 
been  in  bed.     I  apprehended,  from  seeing  him 

2esterdav,  with  your  lordships' indulgence,  that 
e  bad  the  saint  Anthony 's-nre:  bat  my  phy- 
sicians, who  have  been  with  him,  can  give  a 
better  account,  if  yon  will  permit  them,  of  the 
state  of  his  health,  that  your  lordships  may  not 
iaiagine  that  he  keeps  back,  or  that  I  am  afraid 
to  produce  him.  If  it  is  not  to  avail  me  in  law, 
I  ask  no  favour:  but  I  petition  your  lordships, 
and  would  upon  my  knees^  that  you  will  hear 
the  evidence  that  he  will  give  to  the  justifica- 
tion of  my  honour,  though  it  does  not  avail  me 
in  law. 

My  lords,  I  do  request  that  Dr.  Collier  may 
be  examined  in  the  strictest  manner,  and  by 
.  everjr  enemy  that  I  have  in  the  world.  My 
physicians  saw  him  last  night ;  and  they  can, 
previous  to  his  examination,  inform  your  lord* 
ships  in  what  state  they  apprehend  him  to  be. 

liOrd  Ravenaoorth.  Afler  what  1  have  just 
heard  from  the  prisoner  at  the  bar,  it  is  impos- 
sible not  to  feel  equally  witH  the  rest  of  your 
lordships :  and,  my  lords,  what  came  last  from 
the  prisoner  at  the  bar  I  own  strikes  me  with 
the  necessity  of  permission  being  given,  if  it 
<^ould  be  done,  to  have  Dr.  Collier  examined. 

'  Lord  Camden,  I  am  really,  my  lords,  at 
some  loss  to  know,  upon  what  ground  it  is  your 
lordships  stand  at  this  moment  with  respect  to 
the  evidence  of  Dr.  Collier.  I  do  not  under- 
stand yet^  that  Dr.  Collier  is  called  by  the 
prisoner  or  by  her  counsel.  1  do  not  yet  un- 
derstand, that  in  consideration  of  the  infirm 
state  of  his  health,  the  prisoner  or  her  counsel 
do  require  from  your  lordships  any  specific 
particular  mode  of  examination,  uy  which 
your  lordships  might  be  apprised  of  the  sub- 
stance of  his  evidence.  I  understand  neither 
of  these  things  to  be  moved  to  your  lordships : 
if  they  we  '  matter  of  debate  on  eithe^  one  or 
the  other  might  probably  arise  j  and  then  this 


is  not  the  place  for  your  lordships  to  enter  into 
a  consideration  of  it.    With  regard  to  the  case 
itself,  which  the  noble  prisoner  has  made  tor 
one  of  her  most  material  witnesses,  it  is  un- 
doubtedly such  as  would  touch  your  lordships 
with  a  proper  degree  of  compassion,  as  far  as 
the  justice  of  the  Court  can  go,  and  your 
feelings  are  able  to  indulge ;  beyond  that  it  is 
impossible,  let  your  lordships'  desire  be  what  it 
may :  for  you  to  transgress  the  Uw  of  the  land, 
or  to  ^0  beyond  the  rules  prescribed  by  those 
laws,  IS  impossible.     A  witness  so  infirm  that 
he  is  totally   incapable  of  attendance !   your 
lordships,  it  you  are  to  lose  his  evidence,  will 
lament  the  want  of  it :   iostice  cannot  be  so 
perfect  and  complete  without  the  examination 
of  a  necessary  and  Qiaterial  witness,  as  if  you 
had  it.    But  if  a  greater  evil  than  that  should 
happen  (and  it  has  frequently  happened  in  the 
course  of  causes),  which  is  deatK  itself,  which 
shuts  up  the  mouth  in  everlasting  silence,  if 
this  should  arrest  the  witness  before  he  could 
be  produced,  his  evidence  is  lost  for  ever.    1/ 
this  witness  should  by  bis  infirmity  be  totally 
unable  to  attend  whilst  this  cause  lasts,  I  am 
sorry  to  say  vour  lordships  must  go  on  with« 
out  him;   it  is  impossible  to  wait  until  that 
witness  can  be  produced.    While  the  canse 
lasts  (and  your  lordsbms  will  precipitate  no* 
thing  in  the  course  of  justice)  if  he  can  be 
brought,  you  will  make  every  accommodation 
to  receive  him,  you  will  take  every  means  in 
yonr  power  to  make  the  attendance  safe  and 
convenient  for  him,  you  will  receive  him  in 
any  part  of  the  cause,  even  at  the  last  moment 
before  it  is  concluded.     So  far  your  lordships 
™*y  a^  9  beyond  that,  f  doubt,  yoo  cannot. 
But,  my  lords,  I  have  now  been  speaking  with- 
out a  question,  without  a  motion,  without  anj 
thing  demanded  of  .your  lordships  by  the  pri- 
soner or  by  her  counsel. 

Lord  Ruventworth,  I  woald  beg  leave  to  put 
it  to  those  noble  lords  who  sit  upon  the  bench, 
whether  there  ever  was  an  instance  in  a  crimi- 
nal cause  of  a  witness  being  examined  otherwise 
than  in  open  court? 

Lord  tamden.  The  noble  lord  is  pleased  to 
put  a  question  particularly  pointed  to  such  of 
your  lordships  as  have  been  educated  in  the 
profession  of  the  law,  to  know,.  *  whether 
any  instance  can  be  produced  where  a  wit- 
ness, not  attending  at  your  bar  to  be  exa* 
mined  vivA  voce^  has  been  permitted  by  com-* 
mission,  by  delegation,  or  any  other  manner 
whatever,  to  give  bis  evidence  out  of  court, 
so  that  that  evidence  so  ^ven  out  of  court, 
might  be  reported  into  the  court,  and  stand  ss 
evidence  on  the  trial  P'  I  presume  that  is  the 
point,  in  which  the  noble  lord  desires  to  know 
if  any  precedent  can  be  produced.  When  th^t 
question  is  asked,  and  the  answer  is  to  be  s 
negative,  your  lordships  easily  conceive  how 
much  the  modesty  of  the  answerer  is  to  be  af- 
fected, if  be  gives  a  full,  a  positive,  and  around 
negative  to  that  question.  1  therefore  Im^  to 
be  understood  as  confining  the  answer  to  my 
own  knowledge.    Within  the  coarse  of  my 
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oirn  pnctiee  and  experience^  I  never  did  know 
of  soch  an  instance;  I  never  have  to  the  best 
ef  my  memory  read  of  such  an  instance ;  I 
never  heard  of  sach  an  instance :  1  speak  in 
the  presence  of  those  who  are  better  versed  in 
this  kind  of  knowledge  than  myself ;  I  speak 
Before  the  law  of  tbeland,  which  is  now  upon 
your  lordships  wool-sacks.  My  lords,  if  any 
snch  case  occurs  to  them,  it  Will  be  easy  for 
your  lordships  to  apply  to  them  ;  I  know  of  no 
SQcfa  ;  and  1  might  add  briefly  one  word  on  tha 
subject,  I  hope!  shall  never  see  sach  an  in- 
stance  so  long  as  I  live  in  this  world.  What, 
my  lords !  to  give  up,  and  to  part  with,  that  no- 
Ue  privilege  in  the  mode  of  open  trial,  of  exa- 
minations of  witnesses  vivd  voce  at  your  bar, 
with  a  cross  examination  to  confront  them  in 
the  eye  of  the  world,  and  to  transfer  that  to  a 
private  chamber  on  a  few  written  interrogato- 
ries !  I  go  too  far  in  argning  the  point :  I 
never  knew  an  instance.  1  am  in  the  judg- 
ment of  the  House,  and  of  the  learned  judges 
that  hear  me ;  if  there  ever  was  an  instance, 
let  it  be  produced,  and  in  God's  name  let  jus- 
tice be  done. 

The  Lords  then  proceeded  to  hear  the  wit- 


£.  H.  S.  Mr.  Wallace,  you  may  proceed  to 
call  your  witnesses. 

Bfr.  Wallace.  The  first  witness  1  would  call 
is  Mr.  Berkley. 

Mr»  Berkley  sworn. 

Mr.  Berkley,  My  lords,  what  knowledge  1 
bad  of  this  business  arose  from  my  being  at- 
torney to  lord  Bristol ;  and  1  must  leave  it  to 
yw  lordships,  whether  I  ought  to  be  exa- 
mined as  being  attorney  for  lord  Bristol,  con- 
aislient  with  honour  to  myself  and  the  duty  1 
owe  to  him. 

Mr.  WaUace.  I  know  the  delicacy  ^  the  si- 
tnatioo  of  an  attorney  :  I  merely  call^  Mr. 
Berkley  to  what  passed  between  him  and  Mrs. 
Cradodc,  being  sent  to  get  her  to  attend  and 
prove  the  marriage. 

Lord  Mansfield,  With  regard  to  the  de- 
raorrer  put  in  by  Mr.  Bericley  to  the  question 
that  is  asked  him,  when  they  make  him  a  iriU 
Dess,  they  subject  him  to  cross-examinations ; 
but  the  point  is,  whether  he,  as  being  concerned 
as  solicitor  for  my  lord  Bristol,  can  demur  to 
the  question  put  to  him  to  know,  what  this 
woman  said  when'  be  went  to  desire  her  to 
come  to  give  evidence  f  And  as  to  that,  there 
seems  to  be  no  colour  to  the  demurrer ;  for  the 
protection  of  attorneys  is  as  to  what  is  revealed 
to  them  by  their  client^  in  order  to  take  their 
advice  or  instruction  with  regard  to  their  de- 
fence. This  is  no  secret  of  the  client,  but  is  to 
a  collateral  fact,  what  a  party  said  to  him  upon 
tncli  an  application ;  and  it  has  been  often  de- 
termined, that  as  to  fact  an  attorney  or  counsel 
lias  no  privilege  towith-hold  his  eVi<J^nce,  if 
there  ia  a  doabt :  even  if  he  s wekrs  to  in  &n9Wer 
in  Chancery  be  cannot  protect  himself  from 
iwearingy  whether  that  is  his  client's  hand  or 


not,  or  to  his  haviug  sworn  it,  or  the  execution 
of  a  deed :  it  does  not  come  within  the  objec- 
tion to  an  attorney  revealing  die  secrets  of  his 
client.  I  suppose  it  is  only  mentioned  to  your 
4ord8hips  for  a  justification.  If  none  of  your 
lordships  are  of  a  difierent  opinion,  it  will  save 
time,  and  the  witness  will  understand  it  to  be 
the  opinion  of  all  your  lordships. 

Examined  by  Mr.  Wallace. 

I  beg  to  know,  whether  you  ever  made  any 
application  to  Mr^.  Cradock  relative  to  her 
being  a  witness  t*^  the  marriage  ?•— I  did. 

At  what  time?-— It  was  alter  my  lord  Bris- 
tol was  served  with  a  citation  to  Boctora 
Commons. 

For  what  purpose  did  you  apply  to  her  ?— 
To  know,  what  she  knew  relative  to  the  mar- 
riage between  lord  Bristol  and  Miss  Chudieigh. 

What  answer  did  Mrs.  Cradock  give  to 
that? — My  lord  Bristol  was  present.  She  said 
she  was  very  old,  very  infirm,  and  the  transac- 
tion happened  many  years  ago,  and  she  could 
not  at  that  distance  of  time  remember  any 
thing  of  the  matter :  upon  which  my  lord  Bris- 
tol seemed  vastly  surprized,  and  said.  How  can 
yon  say  so  ?  or  to  that  effect. 

Did  she  persist  in  not  remembering  any 
thing  of  the  transaction? — She  did,  and  said 
she  remembered  nothing  of  the  matter ;  and 
that.was  the  only  time  1  ever  saw  her. 

Mr.  Wallace.  My  lords,  1  shall  ask  Mr. 
Berkley  no  more  questions. 

By  Mr.  Attorney  General. 

Were  you  sent  to  her  as  a  person  that  waa 
present  at  the  marriage? — I  was  employed  in 
order  to  collect  evidence  from  different  people, 
whom  my  lord  Bristol  directed  me  to  go  to,  and 
other  people,  with  respect  to  the  marriage,  as 
his  lordship  wanted  to  have  a  divorce  \  and  in 
that  way  1  saw  Mrs.  Cradock. 

Did  lord  Bristol  explain  his  want  of  a  divorce 
at  the  tiine, he  sent  you  to  the  witness? — The 
direction  1  had  from  my  lord  was  in  May  1768. 

Was  it  at  that  time  that  my  lord  Bristol  told 
you  he  wanted  a  divorce  ?— ft  was. 

What  you  have  said  was  after  the  citation  f 
—When  I  saw  the  witness,  as  well  as  I  re- 
member, it  was  after  the  citation. 

Did  lord  Bristol  describe  the  witness  to  you 
as  present  at  the  marriage? — He  did.  My 
lord  said,  that  she  could  prove  the  marriage. 

When  lord  Bristol  expressed  himself  sur- 
prized at  that  disappointment,  did  he  then  ex- 
press to  you,  that  she  was  one  of  those  present 
at  the  marriage  ? — I  do  not  know  that  my  lord 
did. 

Was  she  never  represented  to  you  as  a  per- 
son present  at  the  marriage?— I  understood, v 
as  she  was  represented  to  me,  that  she  was  pre- 
sent at  the  marriage.^ 

Was  her  husband,  Mr.  Cradock,  itver  repre- 
sented as  being  present  at  that  marriage?— 
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Mr.  Criidock  has  often  told  me,  that  he  was 


not. 

The  queation  that  I  mean  to  pat  upon  that  is, 
why  was  the  huabaod  called  who  was  not  pre- 
sent at  the  marriage,  and  the  wife  not  called 
who  was  represented  to  be  present  at  the  mar- 
riage ? — I  know  nothing  of  that ;  it  went  out 
•f  my  hands  afterwards  to  Doctors  Commons. 

Did  you  decline  that  pari  of  the  bosineaa  in 
respect  to  Doctors  Commons  ? — I  apprehend, 
I  could  not  act  there.  , 

Mr.  Wallace,  Are  yoo  an  attorney  or  a 
proctor  ? — Berkley,  An  attorney,  not  a  proctor. 

[Ordered  to  withdraw.] 

Mr.  Mansfield,  My  lords,  we  are  noW  going 
to  call  Mrs.  Ann  Pritchard  to  contradict  part  of 
the  eyidence  of  Ann  Cradock.  We  beg  the 
Clerk  may  read  the  part  alluded  to. 

The  Clerk,  of  the  parliament  was  ordered  to 
read  that  part  of  the  evidence ;  but  not  haring 
taken  it  down,  Mr.  Gurney  was  ordered  to  pro- 
duce his  notes.  When  they  were  produced, 
the  part  alluded  to  coold  not  be  founJ ;  and 

Mr.  Mansfield  addressed  himself  to  the  Lords 
thus :  This  witness,  Ann  Pritchard,  is  called  to 
contradict  Mrs.  Cradock.  In  the  first  phice, 
to  prove  that  she  has  told  this  Mrs.  Pritchard, 
that  she  had  some  expectations  of  advantage 
from  this  prosecution  ;  and  likewise,  tbat  she 
did  tell  this  witness,  that  she  did  not  hear  any 
{xart  of  the  ceremony  read  at  the  time  when  she 
said  tlie  lady  at  the  bar  and  lord  Bristol  were 
married,  thoogh  she  has  repeatedly  told  your 
lordships  that  she  bad  no  view  of  advantage 
from  this  cause,  and  that  she  had  heard  the 
irhole  of  the  ceremony  read. 

Ann  Pritchard  sworn* 
Examined  by  Mr.  Mansfield. 

*  Do  yon  know  Mrs.  Cradock  P — ^Yes. 

Have  you  ever  bad  any  conversation  with 
Mrs.  Cradock  concerning  the  reading  the  mar« 
riaffe  ceremony  between  the  lady  at  the  bar  and 
lord  Bristol? — No,  I  never  had. 

Did  you  ever  hear  Mrs.  Cradock  aay  any 
thing  concerning  that  ceremony,  or  ber  having 
lieara  it,  or  not  heard  itP— Nerer,  before  she 
was  examined. 

What  do  you  mean,  before  she  was  exa- 
IDined  ? — Before  a  master  in  Chancerv. 

When  was  that? — 1  cannot  particolarlj  aay 
|he  time ;  it  was  about  a  month  after  I  was 
examined,  to  the  best  of  my  knowledge. 

When  were  yon  examined  P— f  cannot  parti- 
cularly say  the  tiipe  when  she  was  examined. 

Can  yon  recollect  how  many  months  ago  P 
f«-I  cannot  indeed ;  it  might  he  a  year  and  a 
lialf  ago. 

What  did  Mrs.  Cradock  sav  tp  yon  in  that 
conversation,  which  she  had  witQ  Yoq,  about  her 
iiaving  heard  or  not  having  heard  the  marriage 
ceremony  F — She  related  per  examination  1^- 
fore  the  master  in  Chancery  conceming  ber 
fprace's  marriage. 

In  that  conversation,  did  Mrs.  Cfa^opk  pM\i 

wbtthcr  ibp  bad  w  bad  99t  b  wd  i&e  marriage 


I  ceremony  read  P — I  never  heard  her  relate  any 
thing  concerning  the  marriage  ceremony.  I 
understand  the  question  now :  I  did  not  before. 
She  told  me,  she  did  not  hear  the  marriage 
ceremony. 

L.  H,  S.  Let  the  last  question  be  asked  over 
again. 

Whether  Mrs.  Cradock  did  or  did  not  say  to 
vou,  Mrs.  Pritchard,  that  she  did  or  did  not 
near  the  marriage  ceremony  read  ? — She  told 
me,  she  did  not  hear  the  marriage  ceremonjr 
read. 

Had  yon  any  conversation  with  Mrs.  Cra- 
dock about  any  advantage  which  she  expected 
from  this  prosecution  P — I  bad. 

What  did  Mrs.  Cradock  say  to  you  in  that 
conversation  P— She  told  ne  she  was  to  be  pro- 
vided for,  but  in  what  manner  she  coold  not 
say,  till  after  the  affair  was  over,  lest  it  ahonld 
be  deemed  bribery. 

Did  you  hear  any  thing  more  said  by  Mrs. 
Cradock  relating  to  that  subject  P— Not  at  that 
time,  but  at  another  time  I  have. 

What  did  you  hear  from  her  at  the  other 
time  P— I  gave  her  an  invitation  to  come  to  see 
me.  She  told  me,  it  would  not  suit  ber  until 
this  affair  was  over;  and  then  if  she  should 
get  a  good  fortune,  she  might  oomo  and  live 
with  me. 

Did  yon  hear  from  Mra.  Cradock  any  thing 
said  of  any  particular  provision  to  be  made  for 
her,  or  any  place  to  be  got  P— Her  brother  ap- 
plitnl  to  my  bosbend'at  the  Cuslom-bouse,  de- 
siring him  in  case  be  heard  of  a  vacancy  ta  let 
him  Know. 

^  Att,  Gen.  This  is  not  evidence  in  tbe  qnce- 
tion  now  proposed.  I  knew  nothing  of  what 
will  be  brought ;  but  this  is  not  evidmoe. 

Mr.  Monoid,  Nothing  that  pasaes,  oelees 
it  comes  home  to  Mrs.  Cradock,  will  be  evi- 
dence, to  be  sore.  The  witness  moat  relate  tt 
in  her  own  Doaanen 

Alt,  Gen,  I  object  to  the  witness  relatkig 
either  in  her  own  or  in  any  other  manner  wbat^ 
ever,  a  convdrsation  to  which  Mn.  Cradedc  ia 
not  a  party. 

Mr.  Man^ld,  It  is  under  an  apprehensioB 
that  it  will  come  to  Mra.  Cradock,  Dr  it  woald 
net  be  asked. 

Did  yon  tell  to  Mra.  Cradock  what  yoa 
heard  from  her  husband  P — 1  told  her  myself, 
that  her  brother  had  been  at  the  Cosloni-nuaee 
to  desire  my  husband^  when  there  >ras  a  ▼*- 
cancy  in  the  house,  to  let  him  know  of  it,  at 
Mr.  Meadowa  bad  promised  to  gtet  him  m 
place. 

What  did  Mn.  Cradock  say  to  you  npeii 
your  Idling  her  this  P-*She  had  sever  heard 
any  thing  Sboui  it. 

Did  Mra.  Cradock  say  any  thing  more  to 
you  about  this  phu^e  P — Her  anawer  was,  it 
was  more  than  ahe  kiiew,  but  that  it  would  hm 
equally  the  same. 

What  was  meant  by  being  equally  tbe  same  ? 
-^he  thought  her  brother  was  to  provide  for 
her  oiit  of  it|  or  at  least  to  allow  ber  somethiDg. 
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By  Mr.  Attomay  GeneriiL 


How  long  have  you  been  acquainted  with 
Un.  Cradock  ? — Five  years. 

How  long  with  the  prisoner?— From  the 
Hod  of  February  last, 

I  wbh  to  know  whether  any  body  was  pre- 
sent at  any  of  the  conversationa  which  you  had 
with  Mrs.  Cradock,  but  yourself  P — No. 

1  wish  you  would  tell  where  they  wereP — 
Once  at  my  own  house  at  Mile-end. 

At  what  time  was  that  coufersation  held  at 
xrour  bouse  at  Mile-end  P**lt  was  on  a  Sunday, 
but  I  cannot  particnlariy  tell  the  month. 

Bow  long  ago  was  tnat  Sunday P — ft  was  a 
▼ery  little  time  after  she  had  been  a^bpoenaed. 

60  you  know  if  it  was  a  week,  or  more  time, 
wr  kss,  after  she  had  been  subpoenaed? — It 
might  be  more  than  a  week,  I  cannot  tell  par- 
ticularly. 

What  reason  have  you  to  know,  that  it  was 
.within  some  short  time  after  she  had  been  sub- 
poenaed  ? — As  we  were  very  intimate  acquain- 
tances, she  came  to  dine  with  roe.  She  told 
ime,  she  longed  to  tell  me  what  had  happened 
since  the  last  time  she  saw  me. 

But  bow  lon^  was  that  last  time  she  saw  you 
before  that  last  time  that  she  came  to  you  again? 
-—I  cannot  particularly  say. 

As  near  as  you  can  go ;  was  it  a  fortnight  ? 
—It  might  be  a  quarter  of  a  year. 

Have  yon  any  means  of  recollecting  within 
a  week  or  a  fortnight  of  the  time  of  her  having 
been  examined  upon  the  subpoena  P-^I  cannot 
possibly  recollect,  as  not  expecting  ever  to  be 
called  upon. 

Does  yonr  intimacy  continue  with  Mrs. 
Cradock  r— ft  always  did,  until  she  has  been 
confined  at  Mr.  Beau  water's. 

Did  you  ever  mention  this  conversation  to 
Mrs.  Cradock,  since  the  time  it  happened  P— - 
No,  never. 

Willyou  give  an  account  to  their  lordships 
of  the  whole  conversation  wbich  Mrs.  Cradock 
held  upon  the  subject  of  that  marriage ;  whe- 
ther she  told  you  the  whole  story  of  the  mar- 
liage  P — She  told  me  a  great  deal  of  it :  I  do 
not  know  the  particulars. 

It  is  important,  that  you  should  recollect  as 
many  narticulars  as  you  .can,  that  Mrs.  Cra- 
dock told  you  of  that  marriage.  What  parti- 
culars did  Mrs.  Cradock  tell  vpu  of  that  mar- 
riage ? — She  told  me  that  sne  had  been  exa- 
mined by  a  master  in  Chancery,  who  asked  her 
if  she  knew  of  the  marriage  between  Augustus 
John  Hervey  and  Miss  Chudleigh  P  They 
jBsked  her  if  she  was  in  the  church  ?  She  an- 
jswered,  she  was.  They  asked  her  who  was 
in  the  church?  She  told  them,  herself,  Mr. 
Merrill  and  Mrs.  Hanmer.  They  asked  her, 
if  she  heard  the  ceremony?  She  told  him,  she 
ilid  npt^  That  was  all  the  particulars  1  heard 
Iber  relate. 

Hacf  not  you  the  curiosity  yourself  to  enquire 
•fieir  soine  more  particulars  P — 1  had  not. 

Did  she  ever  tell  yoa  at  irhat  time  of  night 
II  wuf— Never. 


Was  any  body  present  at  the  eonversalion 
about  the  reward  that  the  witness  expected  P 
—No. 

At  whattime  was  that  conversation  had?— 
It  was  afler  dinner,  it  might  be  at  two  o'clock 
on  the  Sunday ;  it  was  summer-time  I  know,^ 
but  I  cannot  particularly  say  the  month. 

Was  it  the  same  Sunday  that  the  former 
oonversatiOQ  passed  ?•— No. 

Wb^er,  when  the  witness  proposed,  on  her 
having  a  great  fortune  coming  to  her,^>that 
she  should  live  with  Mrs.  Cradock,  or  Mrs. 
Cradoek  live  with  her  P— -Mrs.  Cradock  live 
with  me. 

What  are  yoa  P— In  a  visry  creditable  situa- 
tion, and  a  pritty  fortune.    1  live  at  Mile«end. 

Do  yon  ourry  on  any  bnsineas  at  Mile-end  P 
—No. 

Are  yoQ  married  P->-Yef. 

Ha|  your  husband  any  bositteis?— Yes;  a 
place  m  the  Custom- house. 

Lord  Gnuvenor.  What  do  you  mean  by  Mrs. 
Cradock's  being  conined  at  Mr.  Beauwater'a  P 
•*-ilnft  PrUehard..  I  went  to  enquire  for  her: 
I  wai  not  permitted  to  see  her. 

By  Lord  Denbigh. 

I  beg  to  know  upon  what  accotmt  you  saw 
the  prisoner  in  February  last?— By  an  invita- 
tion to  her  hottse-keepoE.   ^ 

Did  you  see  the  prisoner  herself  at  that 
time? — Idid. 

What  passed  between  you  and  the  prisoner  P 
— I  cannot  particularly  relate  it;  nothing  ma- 
terial. 

Did  nothing  pan  relative  to  this  trial? — 
Nothing. 

Did  nothing  pass  relative  to  the  conversa- 
tfons  between  you  and  Mrs.  Cradodt  P — 1  do 
not  recollect  there  was. 

Lord  Weymouth,  I  think  the  witness  has 
said,  that  Mrs.  Cradock  told  her  that  she  did 
not  hear  the  ceremony  read,  and  Mrs.  Cradock 
has  likewise  told  your  lordships,  that  she  was 
present  when  the  ceremony  was  read :  I  should 
be  gUd  to  ask  whether  Mrs.  Cradock  gave  any 
reason  for  not  having  heard  the  ceremony  P 
whether,  that  she  was  at  a  distance  in  the 
church,  or  the  clergyman  did  not  speak  loud 
enough  P—ilnn  Pritchard.  She  was  at  too 
great  a  distance  in  the  church. 

Duke  of  JRichmmtd.  Did  Mrs.  Cradock  tell 
jou,  that  she' had  in  her  examination  befora 
the  master  in  Chancery  said,  that  she  did  not 
hear  the  ceremony  read? — Ann  Fritchard, 
She  told  me,  she  did. 

A  Lard,  The  counsel  may  produce  that 
examination. 

Lord  Camden,  I  have  been  asking  the  same 
question,  conceiving  it  would  give  light  to  your 
lordships,  if  it  could  be  produced.  I  find  tliat 
it  is  an  examination  de  bene  esse,  Publicatioa 
is  not  made,  and  the  examinations  are  sealed 
up.      [The  witness  was  ordered  to  withdraw..3 

Mr.  Wallace,  My  lords,  1  shall  call  wit- 
nesees  now  to  prove  the  consultation  of  Dr 
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Collier ;  and  I  shall  follow  that,  roy  lorilsi,  with 
a  proof  of  what  advice  be  .gave  to  the  noble 
lady  at  th^  bar  aud  the  duke  of  Kingston  in  the 

J>re8eDce  of  a  witness  I  have  to  produce.  Mj 
ordSj.we  have  sent,  but  find  there  is  no  possi- 
bility of  bringing  Dr.  Collier,  or  he  should 
bave  been  here.— We  will  now  call  Dr. 
Warren. 

Dr.  Warren  sworn. 

Mr.  Wallact,  I  wish  Dr.  Warren  would  in- 
form your  lordsbipfy  whether  he  has  lately  seen 
Dr.  Collier. 

Dr.  Warren.  I  visited  Dr.  Collier  yesterday, 
about  eight  o'clock  in  the  afternoon,  and  found 
blm  very  ill  under  a  variety  of  complaints,  f^ar- 
ticularly  a  St.  Anthony's  fire  in  bis  bead  and 
^e,  by  which  one  side  of  it  was  so  much 
swelled,  that  the  eye  was  almost  closed  up. 
It  appeared  to  me  that  he  could  not  venture' out 
without  great  hazard. 

Attorney-General,  I  beg  Dr.  Warren 'may 
be  asked,  whether  he  thinks  Dr.  Collier's 
condition  such,  that  he  could  notatiront  with*- 
out  danger?— Dr.  Wdrren.  I  said  so,  my 
lords. 

Attornetf  General,  What  sort  of  danger 
do  you  mean,  when  you  speak  of  the  daqger 
under  which  he  would  come  out  ? — Dr.  Wcnrren. 
1  think  that  he  is  in  danger.  I  cannot  say 
that  it  would  certainly  kill  him,  but  it  would  be 
very  imprudent  in  me  to  advise  him  to  come 
out.  [Ordered  to  withdraw.] 

Mr.  Mansfield.  The  witness  now  intended  to 
be  produced  to  your  lordships  is  Mr.  Laroche. 
The  purpose  for  which  he  is  to  be  produced  is 
to  tell  your  lordships,  that  he  saw  Dr.  Collier 
frequently,  with  the  lady  at  the  bar  and  the 
late  duke  of  Kingston,  during  the  suit  in  the 
Ecclesiastical  Court ;  that  he  has  himself  heard 
Dr.  Collier  assure  both  the  parlies,  the  late 
^duke  of  Kingston  and  the  lady  at  the  bar,  after 
that  sentence  in  the  Spiritual  Court,  that  they 
were  perfectly  free  to  marry,  and  might  marry 
any  one  they  pleased. 

Mr.  Laroche  sworn. 

Mr,  Laroche,  My  lords,  1  did  not  know, 
until  within  these  few  minutes,  that  it  would 
be  necessary  to  call  me.  I  will  endeavour  to 
recollect  to  the  best  of  my  knowledge.  I  have 
ffot  some  memorandums  in  m^  pocket,  and  I 
£ope  I  may  be  at  liberty  to  refer  to  them. 

Lord  High  Steward,  Are  the^r  in  your  own 
writing  ? — Laroche,  A  copy  of  it,  and  it  has 
been  in  my  possession  ever  since  it  was  copied. 

A  Lord.  Copied  by  his  desire  ? — Laroche. 
Yes,  from  my  own  notes,*  and  in  my  presence, 
and  has  been  in  my  own  custody  ever  since. 

Examined  by  Mr.  Mansfield. 

Did  you  know  the  late  duke  of  Kington  P 
and  do  you  know  Dr.  Collier  ? — Yes,  I  both 
knew  his  g^race  the  duke  of  Kingston  and  Dr. 
Collier. 
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Were  you  present  at  the  marriage  of  the  huff 
at  the  bar  and  the  duke  of  Kingston  ? — 1  wu.' 

Was  Dr.  Collier  present  also  at  the  mar- 
riage ? — He  was. 

Do  you  know,  that  Dr.  Collier  was  coosolted 
by  the  ladv  at  the  bar  and  the  duke  of  Kjog- 
ston,  while  the  suit  way  depending  in  tbe 
Spiritual  Court? — I  do  know,  that  I  bave  fre- 
quently walked  with  his  grace  the  duke  of 
Kingston  to  Doctors  Commons  in  a  moroiog  to 
Dr.  Collier.  I  have  gone  also  witbthe  ducben 
in  her  coach,  and  the  duke  likewise,  to  Dr. 
Collier. 

Has  this  happened  freqaently? — ^Maoy 
times. 

Were  you  ever  present  with  Dr.  Collier  and 
the  duke  of  Kingston  and  the  lady  at  the  bar, 
after  that  sentence  had  been  giv^n  in  that 
court? — I  was  several  times  at  Dr.  Collier's 
chambers  afler  the  suit  had  been  determined. 

Were  you  present  when  Dr.  Collier  gave  to 
the  lady  at  the  bar,  or  the  late  duke  of  King- 
ston, or  both  of  them,,  any  opinion  coucemiDg 
the  effect  of  that  sentence  ? — 1  was  many  times 
at  Dr.  Collier's  chambers,  and  in  conversaiion 
I  have  heard  Dr.  Collier  tell  the  duke,  that  he 
might  with  safety  marry  the  duchess  of  King* 
ston,  Miss  Chudleigh  as  she  then  was. 

Have  you  heard  that  opinion)  or  to  that  ef- 
fect, given  more  than  once? — I  cannot  be  exact: 
I  have  heard  it  said  from  Dr.  Collier  to  tbe 
duke. 

Have  you  heard  that  said  also  in  the  presence 
of  the  lady  at  the  bar  by  Dr.  C.ollier  f— I  tbiok 
I  have,  to  the  best  of  my  recollection.  I  weot 
with  the  duke  of  Kingston,  I  breakfasted  with 
him,  aa  well  as  I  can  recollect,  tbe  momiDg 
that  he  was  nnarried :  we  then  agreed  to  dine 
together  at  the  Thatched -House  Tavern.  I 
went  into  the  city  with  his  grace  first  of  all  to 
Dr.  Collier's  to  get  the  licence.  Dr.  Collier, 
when  we  came  there,  was  not  at  home,  but  was 
gone  to  his  grace's  house  with  tbe  licence  io  bis 
pocket. 

Mr.  Mansfield.  My  lords,  these  are  all  the 
questions  I  have  to  ask  Mr.  liaroche. 

Mr.  Dunning.  My  lords,  I  should  be  glad 
to  ask  Mr.  Laroche,  what  the  occasion  was  of 
taking  these  opinions  of  Dr.  Collier  ^  whether 
it  arose  about  any  doubt  <  entertained  by  tbe 
duke  or  the  lady,  or  both,  whether  they  were 
at  liberty  to  marry  P — Laroche.  The  duixe  cer- 
tainly had  a  doubt  upon  his  breast,  until  the 
suit  of  jactitation  was  over.  In  consequence 
of  that  sentence,  at  the  decree  of  which  I  was 
present,  and  which  declared  her  a  single  wo- 
man, be  applied  to  Dr.  Collier  to  know  whetbor 
there  was  any  thipg  further  to  go  on  that  might 
impede  his  marHage?  He  was  told.  No,  that 
she  was  a  single  woman,  and  he  might  marry 
her. 

Were  these  conversations  pending  the  8Qit» 
or  after  the  suit  was  detemuned  ? — ^The  la^ 
conversation  was  after  the  suit  was  over. 
During  the  time  of  the  suit,  1  hare  frequeotlfi 
I  anppooe  when  1  was  in  town  I  walked  fivt 


«I] 


Jbr  Bigamif. 


days  oot  of  six  into  the  city  with  the  duke,  and 
then  we  called  there  to  know  how  the  salt 
went  on. 

Do  yoo  recollect  bow  long  the  sntt  had  been 
determined  before  the  marriage  with  the  dtike 
of  Kingston  ? — I  should  think,  to  the  best  of 
my  recollection — I  believe  within  three  weeks. 
There  were  14  days  to  put  in  an  appeal ;  the 
appeal  was  revoked,  and  I  believe  they  mar- 
md  the  week  after. 

Did  the  duke's  donbt  continue  until  the  day 
of  the  marriage? — He  had  no  doubt  after  he 
bad  applied  for  the  licence,  and  the  licence  had 
been  granted. 

What  was  the  occasion  of  the  conversation 
that  passed  upon  the  morning  of  the  marriage 
between  the  duke  and  Dr.  Collier  ?— There  was 
DO  conversation  upon  it,  as  I  remember,  be- 
tween them  upon  the  morning  of  the  mar^ 
riage. 

When  did  Dr.  Collier  inform  the  duke,  that 
he  might  marrv  ? — It  was,  I  believe,  after  the 
revocation  of  the  appeal ;  but  it  was  after  the 
sentence  was  obtained. 

Will  you  be  so  good  as  to  fi:i!  the  time  as 
Dearly  as  yon  can,  when  both  these  conversa- 
tions passed  between  Dr.  Collier  and  the  duke, 
and  Dr.  Collier  and  the  duchess  f — As  for  as- 
certaining a  time,  I  cannot;  but  it  was  from 
the  meeting  of  the  parliament  in  the  month  of 
October  1768.  If  I  remember  right,  it  was 
the  beginning  of  the  sessions  of  parliament  be- 
fore last;  and  during  that  time  I  used  oflen  to 
walk  with  the  duke  to  Dr.  Collier's. 

How  many  days  was  it  before  the  marriap^e, 
if  I  am  mistaken  in  supposing  you  said  the  day 
of  the  marriage? — It  might  l>e  three  or  four 
days,  or  within  a  week. 

1)0  you  know  that  Dr.  Collier  had  been  in 
fitci  informed,  that  there  bad  been  a  marriage 
between  the  lady  and  Mr.  Herve^  ? — 1  know 
BOtbiog  at  all  of  that. 

Were  vou  yourself  informed  at  this  time  that 
there  had  been  in  faet  a  marrisge  between  the 
lady  and  Mr.  Hervey? — I  never  knew  that 
there  had  been  a  marriage. 

Had  you  been  so  informed,  was  my  ques- 
tioo? — From  hear- say,  and  nothing  else.  I 
heard  there  was  a  suspicion  of  a  marriage,  and 
that  she  had  put  him  upon  the  proof  of  that 
marriage,  and  that  he  had  failed  in  his  proof. 

Had  you,  or  had  you  not,  been  informed  of 
tbe  marriage  by  the  lady  herself? — Never. 

Canyon  enable  their  lordships  to  iudge,  what 
was  the  occasion  that  drew  the  duke  and  du- 
chess to  make  ibis  application  to  Dr.  Collier  so 
recently  before  the  inarriage,  and  so  long  after 
the  sentence? — I  suppose,  the  meaning  of  the 
duke's  going  there  was  to  ask  Dr.  Collier, 
who  had  the  whole  management  of  the  af- 
fair, whether  he  could  with  safety  marry  the 
duchess. 

Do  you  know  whether  any  body  had  or  bad 
not  soggested  a.  doubt  upon  the  subject?— 
There  had  been  a  doubt  before  the  sentence, 
but  after  the  sentence  there  was  no  doubt ;  but 
still  he  thought  proper  to  ask  hibi,  because 
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there  was  an  appeal :  that  appeal  was  revoked, 
and  after  that  appeal  he  married. 

Mr.  Mansfield,  If  your  lordships  will  per- 
mit me,  I  will  ask  one  question  of  Mr.  Laroche. 
Whether  in  the  opinion  that  Dr.  Collier  gave  to 
the  duke  of  Kingston  in  his  hearingr.  Dr.  Col- 
lier founded  his  opinion  upon  the  effect  of  that 
sentence  which  had  passed  T^— Laroche,  He 
certainly  did,  in  my  conoeption  of  the  matter. 

Mr.  Dunning,  I  should  be  glad  to  know^ 
whether  the  witness  meant  to  have  it  under- 
stood upon  what  Dr.  Collier  founded  his  opi- 
nion, that  such  a  marriage,  if  it  had  been  law- 
ful, could  be  set  aside  by  those  proceedings  ?— . 
Laroche,  The  words  I  heard  were  these :  You 
may  safely  marry  Miss  Chudleigh,  my  lord, 
for  you  neither  o&nd  against  the  laws  of  God 
or  man. 

Lord  Fauconbridge,  After  this,  had  they 
any  doubt  that  they  might  lawfully  marry  ? — 
Laroche,  After  the  sentence  pronounced  in  tho 
Ecclesiastical  Court,  I  am  nrmly  of  opinion, 
that  neither  of  them  had  a  doubt  as  to  the  le« 
gality  of  the  marriage. 

Mr.  Wallace,  My  lords,  I  have  many  wit* 
nesses  to  prove  facts,  which  I  believe  will  be 
admitted  by  the  gentlemen  on  the  other  side, 
because  they  have  already  been  proved  in  anor 
ther  place :  they  are  sucn  as,  the  lady  at  the 
bar  living' continually  in  the  state  of  a  single 
woman,  and  transacting  in  that  character  mat* 
ters  of  consequence  relative  to  property :  they 
are  already  contained  in  depositions  in  another 
place,  and  I  shall  offer  to  your  lordships  now 
that  sentence  which  has  been  pronounced  ia 
Doctors'  Commons:  the  officer  swears  he 
brought  it  from  Doctors'  Commons.  Your 
lordships  are  in  possession  of  it. 

*Att.  Gen,  I  have  already  stated  to  j'our 
lordships  the  measure  which  was  observed  ia 
giving  evidence  in  that  case  in  Doctors'  Com- 
mons, botb  ufN>tt  one  side  and  the  other ;  and 
I  stated  the  measure  observed  upon  the  part  of 
,  the  prisoner  in  Doctors' Commons  to  he  that 
'  of  her  having  given,  evidence,  that  ^he  acted  as 
a  single  woman  in  a  great  many  transactions. 

Mr.  Wallace,  Then,  my  lords,  X  call-  no 
more  witnesses. 

X.  H,  S.  Mr.  Solicitor  General,  you  wHl 
please  to  reply. 

Solt  Gen,  My  lords,  tbe  custom  which  has 
prevailed  in  trials  at  your  loVdships'  bar,  autho- 
rizes the  counsel  on  the  part  of  the  prosecution 
to  observe  opon  the  evidence  that  has  been  laid 
before  your  lordships,  and  to  apply  that  evi- 
dence to  the  charge.  In  the  present  case, 
wishing  to  discharge  my  duty  as  counsel  in  a 
public  prosecution  without  the  least  degree  of 
unnecessary  severitv,  or  occasioning  a  mo« 
meotary  reflection  or  pain  to  the  adverse  par^ 
who  stands  at  your  lordships'  bar ;  reflecting^ 
on  the  whole  course  of  the  evidence  that  has 
been  given ;  being  in  my  own  mind  so  clearly 
convinced  as  1  am,  that  the  evidence  offered  in 
•  support  of  the  prosecution  has  not  in  the  least 
degree  been  answered  by  any  evidence  that  has 
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Veen  oflBered  in  defeaee;  but  on  the  contrary, 
Ibat  the  nature  of  the  defence  attempted  sop- 

r»rt8,  confiroos,  and  ^ves  credit  to  the  charge ; 
find  nothing  on  which  I  could  with  propriety 
obeerve  in  this  period  of  the  business  at  your 
lordships'  bar,  but  the  speech  which  has  been 
made  by  the  prisoner  in  defence.  And  I  tnist, 
your  lordshi|M  will  think  that  it  is  in  no  degree 
abandoning  the  duty  I  owe  unlo  the  credit  and 
waght  of  a  public  prosecution,  if  I  decline  en- 
tering into  observations,  in  reply  to  a  mere  ar- 
gumentative defence,  offered  to  your  lordships 
by  a  prisoner  in  person,  1  therefore  hope  that 
your  lordships  will  think,  that  I  have  not  failed 
m  my  duty,  in  declining  to  trouble  your  lord- 
ships any  farther  upon  this  matter. 

Mr.  Solicitor  General  having  finished  his 
replication  on  the  part  of  the  prosecution,  the 
ilacheis  of  Ringttop  was  ordered  from  the  bar. 

The  House  was  then  adjourned  to  the 
Chamber  of  Parliament. 

The  Lords,  and  others,  returned  to  the 
Chamber  of  Parliament  in  the  customary 
order,  and  after  some  time,  the  House  was 
adjourned  again  isla  Wostmioster^hall. 

The  Peera  bein^f  seated,  the  Lord  High 
Steward  in  bis  chair,  and  the  House  resumed, 
the  Serjeant  at  Arms  made  proclamation  for 
silence,  as  usual. 

X.  H.  S,  Your  kmiships  have  heard  the 
evidence,  and  every  thing  that  has  been  al- 
ieged  on  both  sides ;  and  you  have  also  hewrd 
the  opinion  of  the  learned  and  reverend  judges 
upon  the  questions  stated  to  them ;  and  the 
solemnity  of  your,  proceedings  requires  that 
your  lordships'  opinions  on  the  question  of 
Guilty,  or  Not  Guilty,  should  be  delivered  seve- 
rally m  the  absence  of  the  prisoner,  beginning 
with  the  junior  baron.;  and  that  the  prisoner 
•hould  afterwards  be  acquainted  witli  the  result 
of  those  opinions  by  me.  Is  it  your  lordships' 
l^leaaure  to  proceed  now  to  give  your  opinions. 
. upon  the  question  of  Guiltj(  or  Not  Guilty  ? 

Lords.  Ay,  ay. 

Then  the  Lord  High  Steward  stood  op  un- 
€Overed,  and  beginning  with  the  youngest  peer 
aaid, 

John  lord  Sundridge  (duke  of  Argyle  in 
S<?otland,)  what  says  your  lordship  ?   Is  the 
prisoner  Guilty  of  the  felony  whereof  she 
'Stands  indicted,  or  Not  Guilty  r 

Whereupon  John  lord  Sundridge,  standing 
.up  in  his  place  uncovered,  and  laying  his  right 
liand  upon  his  breast,  answered.  Guilty,  upon 
ray  honour. 

In  like  manner  the  several  lords  aftermen- 
tioned,  being  all  that  were  present,  answered  as 
followeth : 

Henry  lord  Digby,  Charles  lord  Camden, 
George  Tenables  lord  Vernon,  Edward  lord 
fieaulieu,  John  James  lord  Level  and  Holland, 
Thomas  lord  Pel  ham,  Frederick  lord  Boston, 
N«thani«l  lord  9c&r4dale,  Richard  lord  Gros- 


venor,  William  lord  Wyeombe,  Tliomas  lord 
Lyttelton,  William  lord  Blansfield,  ti^oratio  lord 
Walpole,  Thomas  lord  Hyde,  Vere  lord  Vere, 
Wilham.lord  Ponsonby,  Andrew  lord  ArcheK, 
Henry  lord  Ravensworth,  Matthew  lord  For- 
tescue,  Thomas  Bruce  lord  Bruce,  £dwar4 
lord  Sandys,  tieorge  lurd  Edgecuoibe,  Henry 
Frederick  lord  Cbedwortb,  Francis  lord  Go« 
dolphin,  Thomas  lord  King,  Hol»ert  lord  Rom- 
ney,  Thomas  lord  Middleton,  Edmund  lord 
Boyle,  Charles  Schaw  lord  Cat  heart,  Williani 
lord  Craven,  John  lord  Clifton,  Henry  lord 
Paget,  George  lord  Willougliby  of  Parham» 
John  Peyto  lord  Willougbby  de  Broke,  Georg« 
lord  de  Ferrers  of  Chartley,  George  lord  Aber- 
gavenny, Francis  lord  Le'Despencer.  Guilty, 
upon  my  honour. 

Charles  viscount  Maynard,  Thomas  ? iscount 
Wentworth,  George  viscount  Torrington,  Fre- 
derick viscount  Bolingbroke  and  St.  John, 
David  viscount  Stormont,  Thooaas  viscount 
Wevmouth,  George  viscount  Townsheiul,. 
Richard  viscount  Say  and  Sele,  Anthony  Jo- 
seph viscount  Montague,  Edward  viscount 
Hereford.  .  Guilty,  upon  my  honour. 

Wilis  earl  of  Hillsoorough,  John  earl  Spen- 
cer, Jacob  earl  of  Radnor,  Robert  earl  o^ 
Northington,  Henry  earl  Fauconberg,  Henry 
earl  of  Darlington,  Philip  earl  of  Hardwicke^ 
Richard  Gren villa  earl  Temple,  William  earl 
Fitzwilliam,  Jobo^  earl  of  Buckinghamshire, 
.George  earl  Brooke,  William  earl  of  Harring- 
ton, Thomas  earl  of  ££Bugham,  John  earl  of 
Ashbumharo,  John  earl  Waldegrave,  John 
earl  Ker,  Thomas  earl  of  Macclesfield,  Philip 
earl  Stanhope,  Henry  earl  of  Sussex,  Heneaffe 
earl  of  Aylesford,  Charles  earl  of  Tankervflk, 
William  earl  of  Strafford,  Edward  earl  of  Oir 
ford  and  earl  Mortimer,  Niel  earl  of  Rosebo-y, 
Hugh  Hume  earl  of  Marchmont,  John  earl  of 
Brndalbane,  George  earl  of  Dalhonsie,  John 
earl  of  Loudoun,  John  earl  of  Galloway « James 
earl  of  Abercorn,  George  James  earl  of  Chol- 
mondeley,  George  Bussy  earl  of  Jersey, 
George  William  earl  of  Coventry,  William 
Henry  earl  of  BLochford,  Richard  Lumley  earl 
of  Scarborough,  Other  earl  of  Plymouth, 
Henry  earl  of  Gainsborough,  Frederick  Au- 
gustus earl  of  Berkeley,  Henry  earl  of  Don- 
caster,  Frederick  earl  of  Carlisle,  William  Anna 
Holies  earl  of  Essex,  John  earl  of  Sandwich, 
Sackville  earl  of  Thanet,  George  earl  of  Win- 
Chelsea  and  Nottingham,  George  Harry  ea^ 
of  Stamford,  Basil  earl  of  Denbigh,  Henry  ean 
of  Suffolk  and  Berkshire,  Francis  earl  of  Hun- 
tingdon, Edward  earl  of  Derby.  Guilty,  upon 
my  honour. 

Francis  l^eymour  earl  of  Hertford,  lent 
chamberlain  of  the  houshold.  Guilty,  upon 
my  honour. 

William. earl  Talbot,  Xofd  steward  of  thft 
houshold.    duilty,  upon  my  honour. 

Charles  Watson  marquis,  of  Rockingbatf. 
Guilty,  upon  my  honour. 

Hugh  duke  of  Northumberland.  Gullty» 
upon  my  honour. 

Henry  Fienes  Pdham  duka  of  Newcastle, 
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Goflty  emmeously,  but  not  mtetttioiMlly,  opOD 
mj  boooor.* 

Praocis  dake  of  Bridgewater,  John  Frede* 
rick  dake  of  Dorset,  James  duke  of  Gbandoty 
Georgia  duke  of  Manchester,  William  Heory 
Caveodish  doke  of  Portland,  Alexander  dnke 
of  Gordon,  George  dnke  of  Marlborooqgh,  Wil- 
liam duke  of  Deronshire,  Harry  duke  of  Bol- 
ton, George  duke  of  St.  Albans,  Henry  duke 
of  Beaufort,  Augnstus  Henry  duke  of  Grafton, 
Charles  duke  of  Ricbmood.  Guilty,  upon  my 
honour. 

William  earl  of  Dartmoutb,  lord  privy  ^al. 
Guilty,  upon  my  honour. 

GraiiTiUe  LeTeson  earl  Gower,  lord  president 
of  the  council.    Guilty,  upon  my  honour. 

His  royal  htghoess  Henry  Frederick  .duke  of 
Cumberland  and  Stratbem.  Guilty,  upon  my 
honour. 

Then  the  Lord  High  Steward,  standing  un- 
Gorered  at  the  chair,  lay  iog  his  hand  upon  his 
breast,  said, 

X.  H.  S.  My  lords,  I  am  of  opinion  that  the 
prisoner  is  Guilty,  upon  my  honour. 

L,  H,  S.  My  lords,  all  your  lordships  have 
found  the  prisoner  Guihy  ot  the  felony  whereof 
she  stands  indicted,  one  lord  only  exoeptetl ; 
who  said,  that  she  was  jpfuilty— *  erroneously, 
but  not  intentionally:'  isit  vour  lordships'  plea- 
sure that  she  should  be  called  in  and  acquaint- 
ed therewith  f-^Lardt,  Ay,  ay. 

Proclamation  was  then  made  for  the  deputy- 
usher  of  the  black  rod  to  bring  her  grace  the 
dachessof  Kingston  to  the  bar;  which  was 
done.  AAerwarda  proclamation  was  made  ibr 
silence,  as  usual. 

• 

X.  H,  S.  Madam,  the  lonls  have  oousidered 
the  charge  and  evideuce  brought  against  you; 
aud  have  likewise  con«dered  of  every  thing 
which  you  liave  alleged  in  your  defence ;  and, 
upon  the  whole  matter,  their  lordships  have 
found  yon  guilty  of  the  felony  whereof  you 
stand  indicted.  What  have  you  to  allege 
against  judgment  being  pronounced  upon  you  ? 

The  duchess  of  Kingston  delivered  a  paper, 
wherein  her  grace  prayed  the  benefit  of  the 
peerag^e  according  to  the  statutes. 

■  Then  his  grace  the  Lord  High  Steward  ask- 
ed the  counsel  for  the  prosecution,  whether 
tliey  had  any, object  ion  to  the  duchess*s  claim 
of  (he  benefit  of  the  peerage  ? 

Ait.  Gen.  My  lords,  not  expecting  to  be  call- 
ed upon,  I  did  not  attend  to  the  form 'of  Words 
used  by  the  prisoner.  'However,  I  understand, 
that  she  claims  the  benefit  of  the  statutes ;  not 
confiaing  herself,  I  suppose,  in  the  form  of  her 
elaim,  to  one  statute ;  but  alleging  herself  to 
be  a  peereKs,  claims  the  benefit  of  both  ;  mean- 
log  to  insist,  that  ttie  act,  wliich  exempts  women 
from  judgment  of  death,  is  to  be  construed  with 
reference  to  that,  which  allows  clergy  to  lords 
of  parliament. 

*  See  vol.  19,  p.  669. 
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My  lords,  upon  this  ofoim  1  auppote  two 
queatiooa  will  naturally  arise ;  one,  whether  it 
be  competent  in  her  situation  to  daim  that 
jodp^ment,  or  an  analogous  judgment  to  ihat^ 
wbieb  would  have  been  pronomoedopon  a  lord 
in  parliament  convicted  of  the  like  offence; 
the  other,  what  wonM  be  the  extent,  or  possible 
extent  of  that  judgment  upon  a  lord  of  parliiu* 
ment,  so  convicted. 

My  ioids,  I  spade  to  both  these  questions  % 
because  I  conceive,  that,  without  aggravating^ 
the  offence,  i  may  fairly  assume,  that  all  the 
qualifications,  which  were  put  upon  it,  have 
hsen  fbllv  and  efibctnally  proved;  the  mar* 
riage;  the  issue  of  that  marriage;  the  fraud 
upon  public  jusike;  'the  additional  aggrava- 
tion, that  it  was  no  less  a  surprize  upon  the 
duke  of  Kingston,  than  a  scandal  to  the  rest  oC 
the  world* 

This  being  the  true  state  of  the  case,  it  must 
occur  to  every  noble  lerd'a  mind,  that  the  lawe 
of  this  country  would  be  considerably  disgraced* 
if  it  were  possible  to  state  to  such  a  court  such 
a  crime,  attended  with  all  its  circumstances  and 
qualifications,  as  an  object  of  perfect  impunity. 

In  this  point  of  view,  I  shall  take  it  for  cer- 
tain, that,  if  I  can  establish  in  the  judgment 
of .  your  lordships  my  own  firm  persuasion^ 
that  this  claim  to  avoid  judgment  of  death 
cannot  be  made  under  the  statute  of  Edward 
6,  or  with  any  reference  to  it,  but  must  resort 
tp  the  act  of  William  and  Mary,  I  shall  then 
have  laid  before  your  lordships  that  opportu- 
nity, which  justice,  undoubtedly,  will  be  de* 
sirous  to  lay  hold  on,  of  pronouncing  AJudg- 
meDtsomewhat  more  adequate  to  the  ofience  ; 
though  perhaps,  in  the  opinion  of  many,  far 
enough  from  adequate.  Or,  if,  contrary  to  roy 
present  thoughts,  she  may  claim  any  benefit 
from  the  first  statute,  yet  the  act  of  Eltzalieth 
will  enable  your  lordships  to  make  some  slight 
satisfsction  to  the  law  for  so  enormous  a  viola- 
tion of  it. 

My  lords,  this  1  take  to  be  a  dear  proposi- 
tion, that,  from  the  beginning  of  time  to  this 
^  hour,  clergy  was  never  demandable  by  women. 
By  the  ancient  law  of  the  land  this  privilege 
was  so  favourably  used,  that  reading  waa  auffi- 
cient  proof  of  clergy :  and  .all  were  taken  to 
be  clerks,  who  lay  under  no  indispensable  im» 
pediment  to  receive  orders.  ThisTole  is  laid 
down  in  all  the  books.  Several  statutes,  nay 
the  Provincial  Constitution  of  1531,  adopt  the  - 
distinction  thus  made  between  persons  in  holy 
orders,  ajid  other  clerks,  or  Jay  clerks.  But 
women  were  under  this  indispensable  impedi* 
ment.  They  might  be  professed,  and  become 
religious ;  but  even  a  nun  could  not  claim  this 
privilege.  This  is  proved  by  the  ssme  books : 
and  lonl  Hale  puts  the  case  of  manslaughter, 
where  the .  husband  shall  have  his  clergy,  and 
tBe  wife  no  privilege.  The  statutes,  which 
exempt- women  from  judgment  of  death,  ex- 
pressly recite,  thbt  they  were  not  entitled  to  cler- 
gy ;  and  distinctly  provide  a  new  aud  diflerent 
species  of  exempfion.  . 
Bavmg  reminded  your  lordships  of  this 

ss 
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€i«trnile  ia  tb^  IM,  I  tiMiUUjHi  up  lb«  ito- 
lulM»  ifliicb  «»  miaiiai  i»  tfaii!  wynBly  in 
ttoir  «nler  «f  tiohe.  Tbn  wiH  kid  am  to 
OD—ldir;  iittrWft«lMtbeti!iMiiaikore«kl«s« 
IMA  of  tkftt  finifiUip  fncB  ^|iital  p«wb« 
mcDl,  vibidi  big  tletgy  fnr«t  t$  a  kvd  of  |p«r- 
iJMBeftt,  kf  tiM  iwii  «r  U«ranl  tkemk^mad 
Ike  IttH  •!  Elisatelii ;  momMy,  mh^mr  tha 
Slat  of  James,  or  the  third  mad  fourth  «f  Wii. 
Mam  aad  Biary,  caiiMbi  aaj  lafarciMt  lo  Ihoae 
flharlawa. 

JnortolpiMpiahithohmadhcff  thaala* 
tnteof  EAmmd  the  M^  I  ihall  aoMidar  Iha 
aHaalio&iii  iwhiah  ihe  |iiataga  alwd  wkh  v^ 

rttadergyallhatiaMofmakaBgit.    laajr, 
aifttwtioD  af  Iha  petnga  aa  to  alargy ;  ' 
aattsa  tt  ft  ill  nol  he  dooMad^  1  aiMDaa» 
Ihey  wane  aotUled  la  thia  faUmfalaf  pnVllrfa 


common  with  others.  So  paaaliar  aad  onwl 
a  distiflictioD  oookl  not  bate  vemained  in  aarfect 
aileaca  iw  auah  a  wher  af  jraacs.  Nor,  if 
they  had  haeii  aatiftlad  to^  claim  it  upan  aaneMar 
terms,  wouU  tboaa  hat  a  hieo  vooaliead.  Be- 
aides,  if  tbeia  ha  wn  evidaBoa  af  aoali  a  pm i- 
UgB  at  aoy  time,  bow  can  it  ha  daimad  aawf 
Although  the  allowaaaa  af  alergy  waa  ■Bitkiff 
aside  the  coafietioo  aa  ta  the  penou  af  the  a^ 
feudar,  hie  ^poads  ramaiaad  foffeil,  aud  tba 
lung  seised  hnlaudiUDdar  the  noofd.  Bylha 
4lfa  af  Uan.  7,  a.  13,  k  was  to  ha  allawad  hat 
anaa ;  and  the  oanvict  was  lo  ha  branded  in 
apen  court,  befoia  the  jndga.    And  in  the  vay 

2 ear  of  tba  statute  new  under  cansiitersliaB,  a 
»Bg  list  of  ofiaooea  waa  dspcivad  of  it ;  aiid, 
afen  where  it  remamad,  ak/ruty^  with  an  iran 
Toke,  waa  iniielsd  an  the  canvaot,  aa  a  vagn* 
bond. 

it  was  thonght  to9  much  ta  Imv«  the  lards 
af  parliament  exposed  to  those  arort  and  shame* 
fu!  stigmata;  eepecially  m  oaasa,  wfaara  tlMj 
■Mght  make  puigatian  and  ao  ha  reatavsd  to 
the  exercise  af  their  high  ibnatiana.  Nay,  In 
aoch  instancea  eren  fomiture  waa  thought  too 
much.  It  waa  also  concnfed  by  their  tord- 
abips,  that,  in  their  case,  eapital  imaishmeat 
bao  extended  too  hr.  It  waa  uiso  thought 
proper  to  delifer  a  lord  af  parliament  from  the 
necessity  of  proving  bia  title  to  dargy  in  the 
ordinary  way*  Therefore  by  the  1  £.  6^  c. 
iS,  §  14,  it  was  eaaated,  •«  That  in  all  and 
a? ery  caaa  and  aassa,  where  any  of  tba  king's 
nnajesty's  subiects  shall  and  may,  upaa  bia 
prayer,  have  the  privilege  of  olergy,  aa  a  dark 
convict,  that  may  make  purgation ;  in  all  those 
cases  and  avarv  of  them,  and  also  tr.  all  and 
every  case  and  casca  of  falany,  wherein  tba 
prtf  liege  and  benefit  .of  dem  is  fcstrainad, 
axce|ited,  or  taken  awa^  by  this  statute  or  act 
(wilfiil  murder  and  poisoning  of  maMce  pra*> 
pensed  only  exceplsd>tha  lora  and  lords  or  tba 
narliament,  and  peer  and  peara  of  the  redm, 
Daring  place  and  voice  in  parKaasanl,  ahatt,  by- 
virtue  of  this  present  act,  of  comman  grace, 
upon  bis  or  their  request  or  prayer,  aNwIging 
that  be  is  a  lord  or  pear  of  this  realm,  and  daim- 
ing  the  benefit  of  this  act,  though  ha  cannot 
■sad,  without  any  burning  in  the  band,  hw  of 


<if  Ua  Uaad,  ha  ad^ 
judged,  deemed,  taken,  and  used,  far  the  §nl 
lima  anly,  ta  aM  aitsnti(,0iiMlra0lMaiai  andpnr- 
paaaa,  aa  a  dark  cawvict,  and  ihall  bain  esse 
af  a  dark  aantkt,  wUeh  anajr  nwka  pai|(atio% 
withatu  any  fiulhar  or  other  henafiUir  pnvilegs 
af  deigy  taany  aucb  hwd  or  peer  fronthsnoa* 
ftvthat  aaytem  albsr  far  any  oanse  to  bad* 
bwed,  adjudged,  aradmittad;  anylaw^atetnla, 
uaagc,  cuBtaoSy  or  any  other  thing  la  Iha  aan« 
trary  in  aoy  wise  natwithakLndmg."  Blsn 
shortly  thus — At  present,  men  prove  their  dsr* 

Shyrsading;  gnd  ««ati>rfeit,  and  he  brand- 
J  Mbre  It  may  be  obtained.    For  the  future^ 
aM  mass,  where  any  af  aha  kmg's  s^fatts  msy 
now  ohtdir  pristlege,aa  a  derima»iot,wba  aMy 
make  purgatian,  a  laed  af  padiaaaani,  without 
vending,  burnang  or  S&MUtt^  ahall  ha  wi^mAg* 
ad  and  used  as  a  clerk  caovict,  who  may  make 
puigation.     All  that  was  barah  in  tne  law, 
was  tatcen  otf  tba  peerage :  alt  that  was  left 
was  privilef^.    Tba  trial  by  the  faisbop  and  bis 
clerks  (which  differed  from  trial  by  peers,  no 
more  in  the  case  of  a  lord  than  of  a  commoner) 
was  not  substituted  in.the  place  of  legal  trial, 
hat  anaaraddad  ta  it,  far  hia  advantace.    This 
was  the  aniy  way,  which   had  dian  been 
thaugktof,  in  any  caaa,  to  avoid  judgmaot  sf 
death.    The  maon  of  tba  thiogv  nndthe  ex- 
ptaas  letter  of  tha  statute  niute  to  prave,  that, 
tili  thersightaenth  d'  JBUnabeth,  a  laid  of  ptr- 
liament,  conviotad  of  a  daigyabia  criase,  aad 
being  capable  of  purgation,  must  have  been 
deemed  and  treated  as  a  clerk  convict,  wba 
might  make  outvation,  and  delivered  over  ta 
the  ordinary  far  that  purpose. 

The  learned  and  faboriooa  Staunford,  onr 
ablest  writer,  at  least  on  this  branch  of  the  law, 
treata  it  aa  a  thing  wabout  qtlastkm.  Fd.  190. 
**  A  lard  ahall  have  privilege  of  dmy»  where 
a  comnan  person  shaBnotnaaa  iL  '  Ha  ought 
ta  aaaka  purgatian ;  and  if  no,  he  most  ha  de* 
livared  ta  theardinary,  to  be  kept,  till  be  has 
made  his  purgatian.  If  be  eontcssea,  abjaves, 
oris  outlawed,  he  caimet  have  the  benefit  of 
thia  atatole;  becauaa  be  caanet  naake  purga- 
tion." Stannfbrd  flouridied  when  this  statate 
was  made ;  wrote  a  few  yean  after ;  and  died 
before  the  eighteenth  of  Elisabeth.  His  there- 
lore  is  a  contemporary  ezpodtion  of  it,  unen- 
tangled  with  the  caand  phraae  of  any  subse- 
quent act. 

Hale,  in  his  second  vohime,  fd.  376,  where 
ha  seems  to  diflbr  from  Scaimfbrd,  aa  to  the  ex* 
tent  d'  the  statute,  agraea  with  him  as  to  tha 
nature  of  the  privUe^ ;  wfaicb  he  caUa  The 
Clemy  of  Noblemen.  At  one  time,  judgea 
would  net  ddiver  clerka  to  tha  ordinary,  who 
had  become  incapable  af  purgation,  by  coales- 
sion  or  otherwise.  The  chuirdi  ailaged,  that 
nathing  doiM  befara  an  unlawful  judge  waa  su^ 
fidsnt  to  sustain  thdr  prooeaa,  or  sentence. 
Wbeienpan  the  ArtkuU  Cieri  [Sea  vd.  9,  p. 
191],  provided,  that  dl  clerka  shall  be  ddivcred 
to  their  ordinaries.  But  they  were  delivered,  ia 
the  inataneea  mentioned  by  Staunford,  obtifMt 
purgationefickiUIL    Now  the  case  put  m  tha 
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cMHtWk  irlict^Miy  omni  may  Iwwb Ibe  pii- 
▼ikga  of  cWtgfy  M  ft  clerk  cooviel  ibm  Mfty 
nu^piufAitii.  An4alor4ofp<rliaiaflot,ha- 
ii«  io  iIm  lUDef  fwKciSMiii,  WM  pal  m  tbft  GSM. 
4)A4sMc  aowrMltfaaiiM^  viakapafyatios^wiUi- 
oat  making  ar  uoiaipgaiiiij;  iba  pama  whiab  al«- 
teadad  »  conniiMaai  oiMltv  thaaa  civemoalaaaaB. 
SlaiinAid  Iheraiapa  IbaMgliti  that  (liwe  ax- 
aiBiiliaas  4idaai'.raaeli  to  tUa  caia^  whawy  be- 
Ibra  tha  alaluley  thare  oaalil  be  so  pargatiaii 
for  aay  maih.  AodllM  opiwan  waa  aafpraba^ 
bl^  at  Mat,  Ibai  a  vary  eaMoeot  lawyer*  of  m- 
emptiooablaobafaatery  mtbeiime  of  tbaf real 
raiatliatoy  aalvally  barnta  peer,  wbo  aaafaaaaA. 
Hde  ^abta9  eapaciaHy  at  Una  day,  wtai  de> 
iiaavy  to  ibe  auiUaary  aod  piifgetiao  aire  bolb 
tafcea  airay  by  ibe  cigbleenlK  of  Slimhetb, 
It  aa  wH  abvuMia  wbaA  difeteoce  tbiAataisea. 
^*  I  ibiak,'*  says  be,  "  ik  waa  aa«et.aMaat»  tbal 
a  peer  of  tberaabp  atiaaM  be  pat  to  read,  or 
be  btKiitr  whtaa  »  ciwaiia  parson  abanld  be 
ppi  la  bia  elefg»."  Boll^a|irjFea,tbat  the  pear 
abanld  bate  bad  his  dorgy*  and  havabeea  de- 
liverad  to  the  etdiaavy,  aad  baive  made  paaga* 
liaai.  ejMHpt  froaa  Ilia  eoaoomitaQt  peaahieai^ 
ia  aaaae  easdi^  aava  Stannford ;  ia  all,  aaya 
Hale.  But  eveD  Bala  aiakea  oadoabtaf  peers 
bdair  liahll$>lo  iaaptiiomneDt. 

1a  the  trial  al'  lord  Worvriek,  the  chief  jaa^ 
4ioe  lays  it  do**^  fbat  tbe  statota  af  Edaravd  %> 
enasplad  paeia  frant  tbe  peoakies  of  bonring^ 
and  N|ieaKil  tbeatatata  of  Hoary  7,  as  to  so 
iftacb.  Than  a  peer  was  Uabia  to  wmiina  bar 
Awe ;  and  by  iho  act  of  Heary  7,  wbmv  ki 
tarasa,  pots  it  ypoo  persoas  aidiaKtad  to  their 
clergy.  Bat  how  coaM  it  be  aaHoasly  ar<> 
mad,  that  a  tbkig'  aa  aaxiatiBly  repeskd  narer 
eaialad  I  I  hata  ceaaultod  ab  tbia  aceaaiaa  aa 
laaay  beaks  aa  l^eotild  tburit  of  referrkig  to  ; 
aad  I  do  aat  raoatfeel  eae,  whtoh  aoppoaae  a 
tiosa  when-  a  pats  had  aat  the  beaefit  of  his 
deigy* 

Nathtngg  it  asoat  be  eoafaassd,  eoaU  be 
Bsare  uapriaeipledt  aad  iaaoagfiious»  thaa^ta 
saffsr  the  traA-  or  jaadaa  ofa  eonviodoa>  aft- 
caasBioa  kwr  to  ba  aaaatianad  ia  thoFirrtoakia' 
tSaal>€2a«rt.  Bat.tbaehttneh  badaatthealoat 
lit  IwU  apoa  MaBfsiiiiadr;.ao0  woald,  pr»> 
faaUy,ftNfaMae  ages^  bat  for  itiawogkuiBg, 


TbatrialeaUed  paa^iliaa^  aa  it  waahad  ia 
thaiashepf a  asorlt  was  a  lidkukMia  moehary 
ef  jnslica;  ar  baaaiaa  aarioB%aaly  by  the  pea- 
jarw  wlikh  ia  prodaeed..  It  waa  UMsabn  abo* 
lUied.  Bot  sias^  la  abaikh  it  woaM  ahia 
haae  aad  aff  Aat  laiilriiaBBiamy  whkh  ibilawad 
a  aaaaiatianiia  tkaViabop^eoinc,  aad  whwh 
At  akeaki  haae  basa  imaaned)  weald  alwaya 
Wlaw  aelaal  gialt*  Ta  noMdy  whielv  it  waa 
Ihagghi  ii  to  graa  the  aoart'aathari^  tapa- 
nisfe  by  knpsiaapBmt  lot  aay  tisie  less  tbaa  a 
jFaar.  TUawsa'psaper  ia  aMaBses;  batpar- 
lieaifiy  aa  ia  the  eaasa  of  peefa^.and  peiaaaa 
ia  holy  orders,  who  were  oot  liable  to  baraiai^ 
ia  tba  faaoiL  U  was  tbaiaiiva  enaMadby  the 
ainhftteaih  af  Blxaabalh,  o.  7,  Ap  9^.  and  S, 
"■That  avary)  paiioil  and,  paHDti%  iddih  at 
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aay  tiaMbaAer  this  preaantaasBoa  of 
meatk,  sMl  b^adauHed  and  aUowad  to  ba?a 
thebenentor  prifilege  of  biaor  tbeir  dergy^ 
ahstt  not  theKeanoa  be  delifered  to  tbe  o^-^ 
•anr^  as  hath  bean  aoeasloned;  bat,  afler 
saaadergy  aUawod*  and  barniDg  in  the  band 
aoGordkig  to  the  statote  ia  that  behalf  providedg. 
shall  fovtnwitb  be  enkwged,  and  delivered  out 
of  prwoB^  by  tbe  jasticea,  before  whom  such 
clergy  ahaUbe  gsanled,  that  caa^  natwlth' 
stMidiag« 

«*  Provided)  navertheisBS,  aad  lie  it  elsoea- 
aated,  that  the  jasticefl,  beibre  wboai  auch  al^ 
loaraaaa  of  cleigy  ahaU  be  had,  ahaJl  and  may, 
for  Ibe  f aiihav  aovroetioa  of  soch  persona,  ta . 
whom  each  dcigy  sbaU  be  allowed,  detain 
aad  keep  Iheaa  ia  priaaUft  for  each  eaaveaient 
time,  aa  the  saasa  jaaiieea  ia  their  daseiatioa 
abaM  tfuakoaarreniantf  aa  aa  the  same  do  not 
exeeadaaa  y^ar'a  uBpnaonmaat;  any  law  ar 
usage,  beretmbre  hadiar  aaad  to  the  coatrary 
notwiihstaodiag.'* 

Tbaafieatof  these woid^,  'shall forthwith  ba 
ealavj^  aad  dditered  oat  of  prison,  that  causa 
aatwSlistandiog,'  is  to  give  the  person  so  e»- . 
lapj^  aaaatly  the  aame  state  and  coiiditioa 
whiob  he  would  have  obtaiaedi  ander  the  lor* 
mar  dispensation  of  law,  by  going  through  the 
pMoass  of  purgation,  aad  so  being  deTirered 
from  tbe  o£bnoe.  This  part  of  tbe  act  caniea 
a  great  effect  apon  the  eoastruetion  oi  tha- 
w£de«  In  eonvenatioo,  I  have  heard  iha 
wordsi  <  after  banuag  ia  the  hand,'  supposed  to 
be  the  phaue,  upon  wfaich  sobm  doubt  might' 
turn,  whether  pesos  are  included  in  tbe  aoC 
But,  in  tbeooaalniatiod  of  saoha slatatc^  it  ia 
not  enoi^  to  find  a  ahtasa,apon  which  aoaaa 
doabt  might  turn*  It  would  be  fitter  fes  those 
wbo  Qoneeive  the  doobt,  to  proceed  m  least  one 
stepftirther;  aad  slata»  to  what  oKteat  their 
doubt  goes.  Is  it  doubted,  whether  pnrgatiaa- 
ba  tafcra  away  iathe  eaae  af  a  pear,  and  the 
peer  ba  smlofad  to  his  lisw  withant  itf  WiU> 
aay  |p*Blleman  argae,  that,  at  thia  day,  a  pear 
ooavidadaf  a  eleigyaUa  crime,  sbau  aat  ba- 
foffliHaith  ealavgad;  but  most  be  deKvemd  ta' 
tbe  ordinary  to  amka  his  pnrgMionP  Tbm 
point;  I  belieftOy  narer  bai^  nor  orer  wiU  bo  ar* 
fpaed.  if  ha  w>  not  to  undergo  pareatioo^  ipnp 
juft  is  be  exempt  P  Dose  any  other  statnta* 
exeauit  a  near  from  bis  purgation,  ardiachsiga 
him  from  hia  attainder,  b«t*t,bis  general  statnta 
of  the  e^hteenth  of  Blizabetb.;  which,  in  ita 
large  phrase,  cempfahendaeYery  body  P  I  pro- 
teat  1  know  of  none*  Or,  dom  this  sutata 
eaempt  aay,  but  those,  who  shall  be  thereaAer 
admitted  to  clergy  I  The  words,  <  after  burning: 
in  the  hand,' do  not  niake  an  essential  or  neeee* 
mry  article  in  the  deacHption  of  the  persons  ta 
be  aiaobar§pBd ;  aar  create  any  term,  or  condi- 
tjiii,  upon  w4iiioh  the  dischaiiga  ia  to  obtain. 
Thedeaaripiioa  of  the  persons  to  be  discharged 
is  sbaolved  in  these  words,  '  all  persons  wh(^ 
shall  be  allowed  tbe  beaefit  of  their  dergji.^ 
They  ava  la  be  discharged  absdutely.  But 
wfaenP  and  in  what  manner  P  Wliy,  after  the' 
of  flleigyi  aad  barning  in  the  hand' 
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*  according  tb  tbe  statote ;'  which  if  to  My,  id 
the  oases  pro? ided  by  the  statote ;  of  which  the 
case  of  a  peer  is  not  one. 

The  whote  conseqaenceis  no  more  than  this-, 
that,  in  a  case  circamstanced  like  the  present, 
where  the  honour  of  the  law  and  tbe  purity  of 
manners  require  some  example  to  Lkb  made, 
yoor  lordships  may  follow  tiie  bent  of  year 
discretion,  by  resorting  to  the  last  clause  in 
the  18th  of  Elizabeth.  This  I  say,  upon  a 
supposition,  that  some  peer  stood  convicted  of 
the  like  offence,  with  similar  aggravation  ;  or 
that,  upon  the  rest  of  the  argument,  it  will  be 
possible  to  give  any  woman  the 'benefit  of 
any  statute,  pari  rafione,  ^s  peertf  have  the  be- 
nefit of  c\fsrgy^  under  the  first  of  £dward  6. 
But  I  hope  to  prove  soon,  that  it  is  impossible 
to  construe  the  subsequent  statute  in  that  man- 
nerr  Consequently  there  will  be  due  to  this 
crime  a  v^y  different  sort  of  putfiAment  than 
that  which  I  have  aHuded  to. 

It  will  hardly  be  said,  that  these  statntes  re- 
late to  women  of  any  condition.  The  expres- 
sion excludes  them  distinctly  enough.  If  that 
had  been  more  general,  tbe  subject  mttter  ex- 
cludes them  absolutely.  They  are  no  more 
clerks,  than  lords  of  parliament.  They  never 
underwent  purgation ;  nor  were  delivered  to 
the  ordinary ;  they  were  therefore  incapable  of 
receiving  these  privileges :  for  these  acts  were 
merely  to  regulate  an  old  right,  not  to  give  a 
Dew  one.  Both  the  statutes,  which  gave  them 
their  exemption,  recite  it  as  a  genera!  proposi- 
tion, that  women  were  not  entitled  to  clergy.' 
Nor  have  I  even  seen  any  statute,  case,  or  Imwk, 
wherein  any  condition  of  women  is  supposed 
exempt,  but  by  virtue  of  the  laws  I  shall  state 
presently.  It  remains  then  to  be  considered, 
whether  the  exemption  provided  by  those 
laws,  has  any  reference  to  the  statute  of  Ed- 
ward 6. 

The  first  statute,  which  exempts  women  from 
capital  punishment  in  any  case  of  felony  is  the 
twenty-first  of  James  1,  c.  6,  which  runs  thus: 
**  Whereas,  by  tbe  laws  of  this  realm,  the 
benefit  of  clergy  is  not  allowed  to  women  con- 
▼icted  of  felony ;  by  reason  whereof  many 
women  do  sufl^  death  for  small  causes ;  be  it 
enacted  by  the  authority  of  this  present  par- 
liament, that  any  woman,  being  lawfully  con- 
Tieted  by  h^  confession,  or  by  the  verdict  of 
twelve  men,  of,  or  for  the  feloniods  taking  of 
auy  money,  goods,  or  chattels  above  the  value 
ef  twelve-pence,  and  under  the  value  of  ten 
shillings ;  or  as  accessa^  to  any  such  ofience ; 
the  said  offence  being  no  burglary,  nor  robbery 
in  or  near  the  highway,  nor  the  lelonious  taking 
ef  any  money,  goods,  or  chatteb,  from  the 
person  of  anv  man  or  woman  privily,  vrithout 
bis  or  their  knowledge,  but  only  such  en  of- 
fence as  in  the  like  case  a  man  reiflrht  have  his 
clergy,  shall,  for  the  first  Offence  ee  branded, 
and  marked  in  the  hand,  upon  the  bravm  of  the 
left  thumb,  with  a  hot  burning  iron,  having  a 
roman  T  upon  the  said  iron ;  the  said  mark  to 
be  made  by  tbe  gaoler  opoily,  in  the  Court, 
Mere  tbe  judge;  and  alia  te  be  favlher  pu- 


nished by  impriiN>nment,  whipping,  stocklnr, 
or  sending  to  the  house  of  correction,  in  aacn 
sort,  manner,  and  form,  and  for  so  long  time 
(not  exceeding  the  space  of  one  whole  year)  as 
the  judge,  iodges,  or  ether  justices,  before 
whom  she  shall  be  soconvioted,  or  which  shall  ' 
have  authority  in  the  cause,  shall,  in  their  dis- 
cretion, think  meet  aooordtng  to  the  quality  of 
the  ofl^nce,  and  then  to  be  deliverexl  out  of 
prison  for  that  offence ;  any  law,  custom,  or 
usage  to  the  contrary  notwitbslaodiog."  ' 

Tbis>  statute  at  least  excludes  all  colour  of 
reference 'to  the  first  of  Edward  6.  Any 
woman  convicted  of  grand  larceny  (if  it  be  but 
a  simple  felony,  clergyable  in  a  man)  shall  be 
burnt.  She  was  not  put  tp  demand  benefit  ef 
tbe  statute;  to  pray  her  clergy  would  have 
been  too  absurd ;  but,  the  fairoenv  bebg  staled 
in  the  record  to  be  committed  by  a  woman, 
judgment  was  forthwith  entered  of  burning, 
and  so  forth.  The  statute  is,  mweover,  eon* 
fined  to  such  larcenies,  where,  in  the  like  case, 
a  man  might  have  his  clergy.  J  take  notice 
of  these  v^rds  at  present,'ooly  for  tbe  sake  of 
remarking'tbat,  io  this  statute,  at  leaat,  they 
must  relate  la  the  quality  of  tbe  offence,  not  to 
the  condition  of  the  offender. 

My  lords,  the  only  statote,  ef  which  the  pri<- 
soner  can  claim  the  benefits  against  jodgnssiit 
of  death,  is  the  third  sud  fourth  ot  WiUlam 
and  Mary,  c.  9,  s.  6,  whidi  runs  in  these  words : 
**  And  whereas,  by  the  laws  ef  thb  realm, 
women  convicted  of  felony,  for  stealiog  of 
goods  and  chattels  of  the  value  of  ten  shitliags, 
and  upwards,  and  for  other  tebnies,  where  si 
man  ie  to  have  the  benefit  of  his  clergy,  are  to 
suffer  death ;  be  it  therefore  enacted  and  -  de- 
clared by  the  authority  aforesaid,  that,  where 
a  man,  being  convicted  of  any  felony,  fer  whieb 
he  may  demand  the  benefit  of  his  clergy,  if  si 
woman  be  convicted  fer  the  same  or  like  ef- 
fence,  upon  her  prayer  to  have  the  benefit  ef 
this  statute,  judgment  of  death  shall  not  be 
given  againat  her  upon  such  conviction ;  or 
execution  awarded  upon  any  outlawry  for  eoeh 
ofiimce ;  but  shall  suffer  tlie  same  ponisbnieat  • 
aa  a  man  should  sufier  that  haa  the  bcoefit  off 
his  dergy  allowed  him  in  the  like  case  $  that 
is  to  say,  shall  be  burnt  in  tbe  ftiead  by  the* 
gaoler,  m  open  court,  and  be  further  kepi  in. 
priswi  fyt  kuch  tioM  aa  the  justices  in  their 
diiorrtion  shaU  think  fit,  so  as  the  same  do  net 
ezoced  one  'gear's  impiisonnseot'?  Under 
this  act,  te  avoid  judgment  of  death,  the  pri- 
soner must  pray  the  benefit  of  ^is  statute. 

I  collect  from  cooversatien,  petbapa  lee  idle 
to  be  referred  to,  that  the  argoment  will  be  laid 
thus.  A  woman  convicted  of  a  felony  whidi 
would  be  clergyable  in  a  man,  shall  anifer  the 
saoie  punishment  as  a  bmu  would  in  the  like 
ease,  that  is,  as  a  man  ef  the  same  condition 
with  herself:  but  a  peer  would  sufier  no  pa- 
niihment:  therefiireawonnaefthatconditien 
shall  suffer  none. 

The  words,  *  in  the  like  case,'  must  OMan  tbe 
same  here,  aain  the  twenty-first  of  Jamea, « ceni. 
victed  ef  tl»  like  offence.'  Ab4  Uie  wonli  *  ef 
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tlM  sane  condition'  mnitlw  whott}r  toperadded, 
if  tbej  are  Admitted  at  all.  Bat  it  is  impotsi- 
ble  to  oonceire,  that,  if  the  legislature  had 
meant  to  create  so  important  a  distinctioo  be- 
tween different  orders  of  womeoi  it  would  have 
used  no  words  tor  that  purpose.  Nor,  indeed, 
can  sncb  a  distinction  be  so  created  by  any  ope* 
ration  of  law. 

If,  in  favour  of  tbe  prisoner,  tboslightest  de- 
gree nf  nnnisbment,  which  any  man  can  snfier 
in  tbe  like  case,  is  to  ba  inteniM,  tsrery  woman 
woohl  claim  exemption  from  buminff,  becanse 
inferior  eedesiaatics  are  not  burnt : .  and  from 
forlcitare,  becanse  l^s  of  parlianient  are 
ncitber  bomt  nor  forfeit  But  this  absurd  con- 
stroction  happens  to  be  thrown  out  by  tbe  act 
itself,  wbicb  appoints  the  punisbmenl,  it  means, 
to  be  bominfi^  and  imprisonment.  The  statute 
therefore  will  not  suffer  it  to  be  understood, 
that  any  woman  convicted  of  any  felony,  shall 
sufer  no  other  punishment,  than  those  who,  it 
is  now  contended,  are  to  suffer  no  punishment 
at  all. 

Upon  these  grounds  I  submit  to  your  lord- 
riiipa,  tbatthe  judgment  to  be  pronounced  upon 
every  woman,  of  whatever  quality  or  denomi- 
nalion,  is  that,  which  is  prescribed  by  the  third 
and  fourth  of  William  and  Mary ;  and  that 
there  is  no  ground  or  warrant  of  law  to  insist, 
that  a  peeress  can  avoid  judgment  of  death 
opOD  any  other  terms. 

My  lords,  the  whole  question  is  upon,  bnm- 
ing.  Tbe  imprisonment  is  the  same  either 
way.  Now,  il  there  be  prudence  or  propriety 
of  any  sort  in  establishing  snch  an  exemption 
for  peeresses,  let  that  prodenee  or  propriety  be 
itated,  where  by  the  constitution  of  this  coun- 
try siich  an  mplieation  ought  to  be  made,  to 
parliaBBent.  Jf  the  parliaoaent  should  think  fit 
to  create  new  privileges,  or  add  new  distinc- 
tions to. any  order  of  men,  or  women,  they 
are  eompetent  to  do  it.  But  il  would  Be  as- 
suminff  loo  much  for  any  court  of  justice. 
Your  lordsbips  sit  here  mersly  as  a  court  of 
justice,  not  as  a  house  of  legishUnre.  To  do 
that  by  forced  and  arbitrary  interpretation  of 
Jaw,  which  ought  only  to  be  done  by  act  of 
legislature,  is  too  much  enhancing  the  preroga- 
tive of  tbe  judge ;  and  too  much  eontoundmg 
tfaose  authorities,  which  ought  to  have  plainer 
narks  and  broader  Hmita  set  between  them. 


Mr.  WaUaee.  My  lords,  I  did  not  suppose 
it  would  have  fallen  to  my  share  to  ^ve  your 
kNrdsbtpa  any  tmnhle  upon  tbb  subpect ;  and 
therefore  1  have  not  very  lately  looked  into  the 
Btatatea  which  have  been  mentioned ;-  but  I 
will  state  to  your  lordships  in  general,  what*  I 
nnderstaod  to  be  the  privilege  of  peeresses  at 
tin  day.    • 

By  tbe  90th  Hen.  a,  chap.  9,  to  obviate 
dooMs  which  had  arisen  upon  Magna  Charta, 
peereasna  are  pot  upon  a  footing  with  peers 
with  respect  lo  trial  and  punishment;  and  by  an 
eqnitaUe  construction,  peeresses  by  titles  swoe 
created,  as  marchioneitci  and  visco«Btmiw> . 
MBirithiattieaot, 


.  At  the  lime  of  passing  the  act  of  Edward  the 
6th,  tlie  lords  of  parliament  are  mentioned^ 
which  at  that. time  of  day  comprehended  tbe 
whole  peerage.  In  this  situation  were  peers  at 
the  time  of  passing  tbe  atatute  of  the  18th  of 
Elinabetb,  which  statute  canoot  relate  to  them*. 
Every  person,  who  is  to  be  admitted  or  allowed 
to  have  the  benefit  or  privilege  of  clemr, 
should  not  after  burning  in  tbe  band  be  d«u« 
vered  to  the  ordinary,  as  has  been  customary^ 
but  may  be  detained  in  prison.  This  prof  ision 
clearly  refers  to  the  situation  ,of  commoners, 
and  not  of  peers :  it  refers  to  those  who  wer« 
at  the  time  of  making  the  act  liable ;  whereas 
peers  were  not  in  that  condition ;  they  worn 
not  to  pray  their  cleigy,  Ihit  tbe  boiefit  of  that 
act,  and  to  be  delivered  ont  without  burning  in 
tbe  band.  The  direction  given  by  the  act  is  to 
justices:  an  expression  never  applied,  I  be- 
lieve, in  any  act  to  the  lords  in  parliament  sit- 
ting in  their  judicial  capacity  as  a  criminal 
court :  the  justices  are  to  keep  such  persons  in 
prison  after  they  are  burnt  in  the  hand ;  wbick 
18  a  demonstration  that  inferior  courts  are  al- 
luded to;  and  it  is  under  this  statute  imprison- 
ment is  inflicted  upon  persons  intitled  to  their 
deigy. 

At  the  time  of  passing  tbe  atatote  of  tbe  dd . 
and  4tb  of  William  and  Mary,  peers  were 
exempt  from  burnhig  in  the  hand  and  impri- 
sonment in  clergyable  cases,  which  commonem 
were  subject  to.  JBy.tbis  law  women  are  pot 
on  the  same  fooling  with  men,  and  the  courts 
before  whom  they  are  tried  are  to  inflict  the 
same  punishment  as  tbey  are  autborized  to  da 
upon  men.  These  provisions  make  it,  in  my 
apprehension,  extremely  clear,  that  the  peer- 
esses were  intended  to  be  phuied  in  the  same 
condition  with  peers,  as  they  were  by  Magna 
Clurta,  explained  by  the  statute  of  Edward  the 
6th.  Would  it  not  be  the  roost  harsh  and  cruel 
interpretation,  if  the  act.  was  even  doubtful,  to 
subject  a  peeress  to  a  punishment  for  tbe  same 
crime  which  her  husband  is  exempt  from  ?  The 
oondittoos  of  persons  create  distinctions  in  the 
construction  of  laws;,  but  the  attempt  now 
made  is  to  confound  all  ranks,  and  by  supposed 
literal  interpretation  to  involve  one  of  your  lord- 
ships' own  situation  in  the  punishment,  whicU 
tbe  legislature  has  been  so  anxious  to  extricate 
you  from. 


Mr.  Man^ld,  Jt  is  not  till  this  moment, 
that  I  had  any  apprehension  myself,  that  any 
question  of  this  sort  would  be  agitated  before 
your  lordships ;  aod  therefore  I  can  only  speak 
of  the  several  statutes  referred  to  from  my  ge« 
neral  memory  of  them ;  but  I  apprehend  that 
the  oonstniction  of  these  statutes  will  not,  can- 
not be  such  as  is  now  contended  for  on  the  part 
of  the  prosecutor.  Tbe  object  of  the  coostru<K 
tion  wbhed  by  the  prosecutor  is  this:  tliat  the. 
laws  of  this  country  are  to  make  a  differencn 
between  one  sex  and  tbe  other ;  that  they  are 
now  at  thifi  time  of  day  to  be  so  determined  aa^ 
to  inflict  a  more  severe,  a  more  cruel  punish- 
ment apoQ  a  woo^n  than  on  a  i^ani  tboogk 


SSS]  lefiSORGBIIL 

the  oiRvM  comoiitted  be  the  ranife  NiMr, 
tuch  ft  eoiiftraotioii  your  tordships  wmild  nefer 
wlf^r,  Dor  nmj  cmirt  ef  jostioa  m  tkoM  eountry^ 
woul^l  saifer  to  tsko  place,  unless  Iheve  should 
eeiDethiiif  be  (bond  in  Ibe  law  wbich  eeoes- 
strily  requires  it :  ead  Ukm%  tbe  several  ste- 
tstes  together  rekituigf  te  this  suhjeel,  i  appre- 
beod  your  lordships  wiM  be  of  opiaioB,  thai 
these  stsitutes  do  not  oofy  aot  veqanre,  bul  that 
tbey  exclude,  such  absiirai^,«odi  inlMinBamty, 

My  lords,  the  statute  upoa  whiefa  the  whcde 
niMt  be  founded,  aa  I  conceive,  is  that  of  the 
SOth  of  kiDff  Henry  the  6tfa,  wbieb,  a»  weU  as 
I-reboltect  mro  ray  meaaosy,  is  cb.  11,  whieh 
first  provides  egrfreesly,  though  1  believe  it  i* 
consiilered  only  aa  a  4ftd^t$iAon  of  tbe  oovmoii- 
law,  btil  provides,  that  pecveisca'  sboohl  be 
tried,  aed,  if  I  reeelteot  tbe  words  rightly, 
sboold  not  only  be  tried*,  bat  sbeold  be  judged 
in  the  seme  manner  as  peen :  and  remember- 
ing whet  has  happened  upon  that  statule,  I 
mnst  put  yoor  lordsltipe  in  mind,  that  such  has 
been  the  benignity  of  the  construction  opoo  it, 
that  f  hough  oitly  three  ranks  of  peeresses  are 
named,  it  has  been  clearly  betd  iDoOtastraotien 
to  extend*  to  all.  The  three  that  are  mentioBedy 
I  think,  are  duchesses,  countesses,  and  baron- 
esses. The  eoastmetioo  is,  that  it  extenda  to 
marchionesses  aB<^  viseountesses,  because  they 
are  intitled  in  tbe  spirit  and  meaning  of  thelHV 
to  the  same  privifeg!»  which  is  given  «o  the 
other  hidies  by  name.  Tbe  cleiff  result  and 
eflR!Ct  of  thisstalnle  is,  to  say  in  geoeval  tevma^ 
that  women  of  that  high  rank  mooM  be  trieil 
and  shook!  be  judged  in  the  same  manner  as 
men.  The  tems  «ed  m  the  aot  are  general. 
Whoever  reads  that  law,  will  be  astonished  le 
bear  any  nran  contending,  that  ift  hnposing 
jfldgment  U|>ob  a  peeress,  yoor  lovdahipa  are 
to  be  guided  by  a  different  role  froai  that  wMeh 
yen  would  IbHow  if  yo9  were  passing  judg- 
ment open  a  peer.  The  next  atatule  to  be 
considered  after  this,  as  a  general  statute^'upon 
the  subject,  is  that  of  the  Sd  aa4  4jth  of  king 
Winiam  the  third.  Did  that  statute  siean, — 
were  tbe  legislators  that  made  it  no  Ibrgetfnl'of 
what  wat  doe  to  hnmanity,  and  to  tbemselvea 
and  their  own  cbaraeters,  aa  to  mean, — that  a 
distinetien  in  puulfllifflent  shonki  prevail  be* 
tween  one  sex  and  tbe  other,  to  the  prejodice 
of  that  which  is  intitled  to  the  greater  mdo^ 
gence  and  compassion?  Most  certainly  not; 
because  the  express  provision  of  tlmt  statute  is, 
that  women  ooavktwl  of  eihnoes  intilled  te  the* 
benefit  of  clergy  should  snibr  in  the  same 
manner  ^is  men  wouki  suffer  eonvieted  of  the 
same  oflenecs. 

My  lords,  no  man,  who  can  read  that  eta- 
tote,  an4  reason  upon  it,  can  help  eoiiclnding 
that  it  was  the  object  of  thai  law  te  say,  that 
where  women  were  convicted  of  clergyable  ef- 
ftnces,  tbey  should  be  in  as- good  a  sHuationf  as 
nen  who  were  convicted  of  the  like. 

My  fords,  taking^  these  two-statutes  of  the 
SOth  of  Henry  tbe  snth  providinr  fof  the  t^al 
and  judgment  of  peeresses,  anl  the  general' 
■lalQteof  the  34  and  4A  of  Wiitiam  ths  tIM 
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n  viag  tbe  beneit  of  detgy  td  wetten,  I  abeald 
think  it  impoasible  to  say»  that  paareaaes  oon- 
vksted  of  a  clergyable  offenee  were  ndt  to  have 
precisely  tbe  same  privileges  as  pcera  ooovicted 
of  such  ofbnoes. 

My  lords,  if  there  be  any  rale  of  oeeatrydiett 
in  tbe  law,  which  ta  indtspetabie,  for  exponnd- 
ing  statutes,  it  is  this ;  that  atatutea,  aa  we  any, 
in  pari  wiaterid,  relating  toonesaUeet,  are  to 
beeoasidcved  aa  one  law,  taken  and  iatorpieled 
ti^gether  as  throwing  light  one  upon  the  ether : 
no  rule  of  oaoatruction  is  better  established. 
Feltow  that  role  «f  eonstrnotien  heie.  Take 
fiffslthe  ^psneval  law  for  tbe  trial  of  peesesaea 
aad  tbe  judgment  of  peereases  in  the  aame 
manner  aa  of  peers;  Iben  take  the  geoerat  law, 
giviag^tlie  benefit  of  clergy  to  women  in  tbe 
Sanaa  maooer  aa  to  asen ;  and  who  wiQ  not  aay, 
thatthat  role  of  coostniotion  doesnot  neccaaarily 
tend  to  put  both,  upon  the  rank  ef  men  and 
wemeo,  m  the  same  condition,  when  convicted 
of  the  saoae  species  of  offimce  ?  Bat  what  are 
the  particular  acts  of  parliament,  which  have 
been  referred  to  aa  requiring  a  difleifeol  con- 
sOtwtioo  ?  By  the  first  of  Edward  the  sixth,  it 
ia  extremely  dear,  that  peers  are  not  to  ondeive 
the  ignominioiia  punishment  of  burning.  Tee 
slatoto  that  foHows  that  of  Edward  the  aixlh,  ia 
tbe  18th  of  Bliaabeth,  whieh  takes  away  tbe 
deKvcry  to  the  ordinary-,  aubstttutes  bosnmg  in 
its  place,  and  then  gives  a  power  to  imprioao. 
Whoever  paada  that  act,  will  see  that  it  cer- 
tamly  waa  confined  to  oases,  where  punishi- 
ment  waa  to  be  iaflieted  by  justices  upon  per- 
$0DS  ef  aa  ordinary  deaeriptiee,  not  persona  of 
the  raok  of  peers;  and  the  atatote  atrictly  and 
clearly  relatea  cnly  to  persona  so  having  eleigy 
aUowed,  aa  is  prescril^  by  that  statule :  and  if 
the  16th  of  Blixsheth  is  tO'  have  tbe.  conatrac- 
tion  which  is  coetended  for,  I  onderatand  it 
mnist  have  effect  also  to  inflict  the  psmiahment 
of  homing  npoo  peers. .  8e  mocbv  nsy  hwda, 
for  1^  statute  of  tbe  l^tfa  of  Elinabetb.  Tbe 
Stat;  of  kiag  JanMa  was  meationed  aa  first  in 
pavt  giving  davgy  to  women :  tbe  3d  and  4lli 
of  kmg  William  tbethk^  is  mentkmed  na  at- 
lading  to<  it  It  dees  so,  bet  the  pro^isieDaof 
the  dd  and  dth  ef  king  WtUiaaa  tbe  third  are 
general,  thai  iS)  a  geoeral  law  exteodiovtfaa 
benefit  of  citigy  te  woetao  in  att  caaea^  Mesr 
it  is  aatd  tfaew,  that  they  sbaU  have  the  same 
punishment  as  men ;  they  are  to  be  in  tbe  like 
oiloatinD  as  men.  Then  the  act  gaea  eo  toeay , 
that  n  to  mfy  homing  and  laaprinoniB^. 

My  hwda,  what  ia  the  fair  eaostraelioBr 
hnr  ^  Why,  that  wane»  aMI  be  id  the 
skuatmvaeasea;  andwberemeo  atwof 
cotAlitiony  that  tbey  would  be  buret  m-  tb# 
band,  that  th^  wooki  be  IkOdO  to  beiaB^<^ 
soned,  women  in  like  manner  should  be  sdhweb 
to'  barmng  in  tbe  bond;  and  abeaM  baisolgjact 
toimprisoonMat:  hot  no  one  evevheaid^ 
th»  severe  part  of  a  law  infiietiag  a^[ 
nMiit>  eboald  be  extMMled'  so  by  aooatrai 
where  it  was  net  seexfiesaeA  Ifosryatfj 
aet'  agaiost  the  clear  nvevisioD  ef  that  lav, 
that  women  should  be  ia  the 
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fided  m  a  elei^abla  ofleooe  8MiiI4  either 
Haderft  the  poMMiiiieal  of  bynung^,  or  the  |mi- 
■■hwMnt  of  impffiiOiMBeat.  No  ooe  can  nay 
a|ioa  «b«  fiatato  of  Bdward  the  aixtfa,  that  they 
are  SQ^ect  to  either.  The  oftyoct  of  the  etatate 
of  Wimm  the  third  was  to  make  the  pnnish- 
ment  of  a«ch  tSoukn  prec^ly  the  oarae  with 
fifwd  to  oae  sex  as  tha  other ;  and  the  Cr«e 
spirit  and  fp«al  obfcct  of  that  law  must  be  di- 
rsctly  aetcd  a^iost,  if  a  peereis  was  to  be  pot 
itt  adifioreDtsitaation  from  that  of  a  (^eer,  and  to 
have  a  osore  severe  and  cruel  punishinent  iuflict- 
cd  upon  her,  than  woidd  be  upon  him.  These  are 
the  only  geoeral  observations  that  occur  to  ase 
now  in  taking  the  whole  scope  of  the  law :  1 
therefore  snbniit  to  your  tordshipsy  tliat  the 
aaUo  lady  at  the  bar  is  enlilleri  to  the  benefit  of 
theoe  statutes. 

Aiiomey  OeneraL  My  lords,  concerning  tha 
point  which  »  now  depending  before  the  Hotise, 
I  iMy  coofiBSs,  that,  when  year  lordships  ifirst 
caHed  .upon  me  to  give  my  reasons  why  jnclg- 
ment  of  death  should  not  he  suspended  upon  the 
prayer  of  the  prisoner*  made  in  the  aaanner  in 
which  that  prayer  was  conceived,  and  upon 
thedfeets  and  consequences  of  allowing  her  the 
benefit  of  the  statute  in  a  more  regular  course, 
1  wonid  rather,  if  1  might,  have  been  excused 
fimn  laying  my  thoughts  before  your  lordships. 
I  had  beara  a  rmnour,  that  men,  whose  learn- 
ing, and  autliority  1  greatly  reverence,  held  a 
difei^nt  optaiou.  This  could  not  fail  ta  raise 
much  distrust  of  my  own  conclusions,  si- 
though  I  had  thoroughly  considered  the  sab* 
ject ;  and  although  1  never  read  any  proposi* 
tion  with  more  perfect  conviction  ot  the  truth 
of  it,  since  I  learnt  to  read. 

My  Idrds,  tbaft  idea,  the  only  one  1  have  been 
able  to  form,  or  adopt,  is  now  very  much 
sureugtbened.  That  dond,  which  came  over  it 
iVom  tftm  rumoured  prevalence  of  cootsary  no- 
lion,  is  very  much  removed.  Because,  if  there 
lie  no  opittitui  to  the  contrary,  but  what  is  to  be 
fiMinded  on  the  argument  I  have  beard  to-day 
from  those  who  are  best  able  to  soatain  the  con- 
trary opinion,  1  am  perfectly  satisfied,  it  is  im- 
poBsible  tbta  should  pam  as  a  point  of  law,  or  re- 
ceive tbe  sanction  of  jour  lordships*  concurrence. 

My  ionis,  what  sre  the  arguments  ?  First, 
it  is  atterly  inconceivable,  that  tlie  law  should 

Sft  SQcb  difference  between  the  two  sexes* 
y  lords.  If  the  subject  was  laid  by  for  a  mo* 
ment,  only  to  make  a  hantlsome  compUment  to 
a  very  resptatable  pert  of  this  dssembly,  which 
well  deserves  aH  the  attention  it  oomaiaods,  it 
is  impossible  to  quarrel  with  a  turn  of  gallantry. 
fiut,  resuming  the  subiect,  we  are  all  agreed, 
that  the  law  did  actually  ^  that  very  diflc* 
Knee  between  the  sexes  tor  many  centuoes. 
And  this  unoourtiy  statute  of  Edward  the  sixth, 
prneaeding  V|ion  the  law  as  it  found  it,  did  not 
think  of  abolishing  the  distinction.  It  was 
qnita  beside  ttie  purpose  of  ^that  act,  which  did 
net  mean  to  qtwhfy  the  severity  of  tha  criminal 
bur  in  general,  much  km  to  make  an  equal 


of  it  amonf  the  snljeclB  »t  lai^ 
But,  taking  the  law  as  it  atood,  it  was  found  is* 
ooBVanient,  incompatible,  and  shocking  to  rea« 
son,  that  lords  of  parliament,  who  we^i*  to  give 
their  voices  upon  the  most  ardoous  affiiirs  of  n 
great  empire,  should  do  so  under  ap(Mirent 
stigmata  and  circumstances  of  open  iulamy* 
I  don't  rely  on  the  gender  of  the  wurds,  bat 
on  the  iiur|K>8e  of  the  act.  Women  are  ex- 
cluded by  both.  They  wei-e  neither  liable  te 
the  stigmata,  nor  held  the  high  otfice  which 
made  Uiero  intolerable.  ThereftM-e  bishops, 
whom  tlie  S8th  aod  SSod  of  Heory  the  8th  had, 
at  Uiat  time,  made  liable  to  tlie  whole  case  of 
other  clerks  convict,  were  included :  women 
certainly  not.  The  privilege  was  given,  not  to 
tbe  neersge,  but  to  the  bouse  of  parliament,  te 
be  claimed  by  tbe  members  as  such.  It  wan 
not  substantive;  but  an  iograftment  on  the 
right  to  clergy,  which  women  never  had.  In 
truth,  t  have  not  heard  a  bint  from  tlie  coun- 
sel on  tbe  other  side  to  question  the  existence  of 
this  difference  down  to  the  third  and  fourili  of 
William  aod  Mary,  upon  which  act  tliey  have 
chiefly  relied  in  aiguroent  They  lay  it  down, 
that  peers  convict  of  cleigyable  crimes  are  ex* 
empt  from  all  piioiahment,  not  being  within 
the  18th  of  Elizabeth  ;  that  peeresses  are  to  be 
tried  aod  judged  like  peers ;  that  the  3d  and 
didi  of  William  and  Mary  puts  women  convict 
in  the  same  condition  as  men ;  and  that  by 
some  tacit  reference  to  the  former  statutes, 
peerewes  convict  are  not  to  be  pnaished  at  all. 

I  have  troubled  your  lordships  already  with 
my  reasons  for  thinkiog,  that  in  old  time,  peers 
enjoyed  tbe  benefit  of  clergy  in  common  with 
other  men,  and  upon  the  same  terms ;  that  in 
tbe  4th  of  Henry  the  7tb,  burning  was  inflicted 
upon  them  as  lay*olerks  ;  that  the  statute  of 
Edward  the  6th,  in  the  very  moment  of  exempt- 
ing them  from  the  penalties  incurred  at  law  by 
ooovidioa,  aiyudges  them  clerks,  and  delivers 
them  for  purgation  in  the  bishop's  court;  that 
the  statute  of  Elisabeth  delivers  aM,  who  shall 
thereafter  be  admitted  to  clergy,  from  purga- 
tion, and  discbarges  them*  subiect  to  such  cor- 
rection by  imprisonment  for  leas  than  a  year, 
as  the  Court  shall  think  fit. 

It  is  not  denied,  that  these  words,  in  their 
plain  and  natural  sense,  embrace  the  case  of 
peers.  Bi^  in  this  context,  it  is  supposed  they  do 
not,  because  l^e  clerks  convict  are  to  be  dis- 
charged after  allowance  of  their,  cleigy,  and 
after  burning  in  the  hand  according  to  toe  sti^ 
tttle.  This  last  provision,  they  say,  cannot 
refor  to  peers.  Nay,  one  learned  gentleman 
thooghti  that,  if  it  should  be  construed  to  ia* 
einde  peers,  they  must,  by  force  of  these 
words,  oe  biimt  in  the  hand. 

1  oannot  follow  this  idea*  I  have  no  way  of 
conceiving,  how  an  act  which  inflicts,  or  rather 
reserves  a  penalty,  according  to  the  law  as  it 
then  stood,  can  be  interpreted  to  create  a  ne# 
po^y ;  or,  by  what  chain  of  reasoniog  it  is 
eenchided,  that  where  all  conviota  are  to.be 
discharged  upon  tbe  allowance  of  clergy,  and 
such  bumwg  as  the  .law  directs^  ikmc^  are  not 
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to  be  dischar^^  aC  aU,  for  whom  the  lavr  has 
not  directed  buroingf.  Suppose  the  king  shoald 
pardon  the  baraiogf ;  it  was  thought,  in  lord 
Warwick's  case,  Uiat  would  be  a  perfect  dis- 
ehai^.  Baroiog'  was  not  substituted  in  the 
place  of  pur^tion  :  that  was  a  mere  slip :  it  is 
contrary  to  the  history :  buruiDcr  existed  before 
the  18tn  of  Elizabeth,  in  just  the  same  extent 
as  after.  Imprisonment,  at  the  discretion  of 
the  temporal  jud^e,  was  the  substitute  for  pur- 
gation ;  and  is  extended  expressly  to  all,  who 
are  dischax^ed  from  purgation.  But  it  seems 
too  late  to  argue  this.  Was  it  not  expressly 
decided  in  the  case  of  Searl  and  Williams, 
when  prohibition  went  to  stay  the  depriTation 
of  a  parson,  who  bad  been  convicted  of  man- 
slaugbter,  and  discharged  under  the  18th  of 
Elizabeth  I  although  he  could  not  be  burnt? 
**  For  when  the  statute  says  after  burning,  it 
imports,  where  burnins^  ought  to  be ;  other- 
wise the  statute  would  do  no  good  to  derks,  for 
whom  it  was  most  intended."  The  case  is 
reported  in  Hobart.  The  sUtute  speaks  uni- 
▼ersally  of  every  body,  those  who  were,  and 
those  who  were  not  liable  to  burning ;  and  dis- 
charges them  all,  after  allowance  of  clergy, 
and  onming  according  to  law,  as  it  had  stood 
before ;  that  is,  <  reddendo  singula  singulis.' 

The  next  objection  is,  that  the  word  '  justices' 
will  not  apply  to  your  lordships,  even  while 
you  are  sitting  merely  in  the  characters  of 
judges.  Therefore  a  statute,  which  is  to  be 
executed  by  justices,  cannot  relate  to  a  peer, 
who  is  not  triable  by  iustlces. 

Is  it  then  seriously  contendeil,  that   your 
lordships,  exercising  your  jurisdiction  in  the 
trial  of  a  peer,  willnot  do  all  the  same  acts  of 
justice,  which  judges  must  do  in  the  trial  of  ji 
commoner  ?    Upon  reading  many  acts  of  par- 
Iiament,  your  lordships  will  find,  either,  that 
you  have  no  jurisdiction  stall,  or  that  you  must 
exercise  it  under  the  character  and  denomina- 
tron  of  justices.     The  same  objection  might 
bare  beoi.made  to  lord  Fesrers's  execution  ;* 
the  same  to  the  burning  a  peer  under  the  sta- 
tute of  Henry  the  7th.    By  the  ward  « justices' 
I  understand,  in  our  law,  all  manner  of  officers 
who  are  entrusted  with  the  administration  of 
justice.  So  Spelman  defines  the  word.   In  high 
antiquity,  the  name  went  to  the  greatest  sulyect 
in  this  country;  for  I  take  the  *  Justitiarius 
totius  Anglitt'  to  have  been  above  the  *  Senes- 
chalins  regis.'    Your  lordships  therefore  will 
not  disdain  the  name ;  for  you  sit  here  in  no 
higher  character  than  that,  which,  by  just  and 
natural  construction,  is  attributed  to  the  word 
*  justices.'    Therefore,  if  no  better  objections 
can  be  raised   than  lihese,  I  apprehend    the 
Words  of  the  stati^te  sufficiently  comprize  the 
peerage.    Thb  also  was  laui  down  in  the  trial 
cf  lord  Warwick. 

But,  my  lords,  if  these  are  obj^tions,  whi- 
ther do  they  go  ?  Not  only  to  subvert  the  sta- 
tute of  Elizabeth,  in  this  most  reasonable  par- 
tieular  of  giving  some  convenient  correction, 
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as  the  statute  calls  it,  to  a  criminal  found  so 
upon  record  ;  but  to  restore  a  law,  which  has 
now  for  many  ages  been  underrtood  to  be  at  ae 
end ;  and  •  I  flatter  myself,  considering  the  ao- 
couot  which  the  books  all  give  of  it,  that  pur- 
gation is  at  an  end. 

But  I  am  called  upon  to  look  at  the  30th  of 
H.  6,  c.  9.  This  was  a  mere  dechintory  Uir; 
reciting  the  29th  chapter  of  Magna  Chaits, 
^  nullus  liber  homo,'  and  so  forth,  and  a  vofv 
absurd  doubt,  whether  *  homo'  included  boA 
genders ;  and  declaring,  that  **  ladies  shall  bo 
put  to  answer,  and  judged  before  such  judges 
and  peers"  (here  by  the  way  judges  and  peon 
are  synonymous)  **  as  peers  should  be."  fiat 
though,  by  Magna  Charta,  peeresses  wen  to 
be  tried  by  their  peers,  aa  other  women  were 
by  theirs,  there  the  privilege  ends.  All  were, 
upon  convictioo,  to  receive  the  like  jndgmest 
and  execution  :  and,  in  the  exemption  firom 
death,  the  difference  was  not  between  the 
ranks,  but  the  sexes,  of  the  convicts.  And  lo 
the  law  undoubtedly  continued,  notwithstand- 
ing this  statute. 

But  it  was  said,  that,  by  the  equity  of  this 
statute,  marchionesses  and  viscountesses  woro 
included,  though  not  named .    This  was  to  giro 
countenance  to  the  rule,  that  all  atatotestn pan 
maierid  shall  be  construed  alike.      There  ii 
great  (good  sense  in  the  rule.     MsrcbioocsNi 
and  viscountesses  were  cleariy  within  the  bw 
declared ;    and  consequently  within  the  ressoa 
of  declaring  it :  therefore  duchesses,  countcsief, 
and  baronesses  were,  by  a  sort  of  syoecbdoche, 
put  for  all  peeresses.     So  where  a  privilege 
IS  saved  to  certain  denominations  of  people,  all 
others,  who  were  before  within  the  same  pri- 
vilege, will  be  within  the  saving,  if  there  be 
nothing  iu  the  context  to  raise  a  distioctioB 
against  them ;    particularly,  if  the  savio|r  be 
only  declaratory,  end  not  a  positive  exoeptioo. 
Nay,  in  a  new  law,  things,  equally  within  tbe 
reason  of  it,  have  been  comprized  in  it  by  coa^ 
struction.      But  this  borders  upon  arbitrarjf: 
parliament  oeems  the  properest  judge  of  tbii 
reason.    If  peers,  disqualified  to  vote,  shooM 
claim  the  benefit  of  the  1st  of  Edward  the  atb, 
it  might  be  argued  with  some  plausihiiity,  tbat 
they  are  within  the  reason  of  the  act.     Tbof 
are  so  certainly,  in  every  point,  except  that  of 
voting ;  and  yet  I  shoufd  think  it  too  macb  to 
overlook  so  material  a  distinction  made  by  tbe 
statute  itself.    But  if  women,  who  weie  art 
concerned  in  any  part  of  the  subfcct  oKstter, 
make  the  same  claim,  it  would  be  roakiDg  a 
perfectly  new  law  to  include  them.    Where 
then  is  ibepariias  maierUt  between  the  act  of 
William  and  Mary,  for  exempting  women  fton 
capital  punishment,  and  the  2tHh  of  Heory 
the  6th,  which  had  nothing  to  do  with  puoitb* 
ment ;  or  the  Ist  of  Edward  the  6lb,  wbiob 
had  nothing  to  do  with  women? 

I  did  propose  two  statutes  to  be  coosiderad 
in  pari  materid,  the  acts  of  James  and  of 
William  and  Mary  ;  the  only  two  which  coo- 
fer  upon  any  woman  any  exemptwn  from  ^ 
piul  punishment,    I  haf&not  heard  it  dcniodi 
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that  if  a  peeress  had  stood  coovicled  of  the 
crimes  mentioned  io  the  first  act,  the  punish- 
ment there  specified  must  have  ensued.  This 
fixes  the  sense  of  these  words,  *  in  the  like  case.' 
1  am  possessed  therefore,  of  this  gfround,  that 
the  act  of  Bdirard  the  6th  did  not  tonch  the 
rfifTereDce  put  hy  the  law  of  clergy  between 
the  se^rns  ;  nor  that  of  James  make  any  dif- 
ference a»to  the  quality  of  the  offender.  We 
|{0  entirely  upon  the  act  of  William  and  Mary. 
It  is  inaccurate  to  say,  this  act  puts  women 
into  the  same  condition  with  men  ;  and  still 
more,  with  men  of  the  same  quality  respec- 
lirely.  There  is  nothiiiff  in  it  about  the  condi- 
tiofi'ofthe  (person.  Where  a  man,  convict  of 
«ny  felony,  has  clergy,  a  woman,  convict  of  the 
iike  offence,  shall  not  have  judgment  of  death, 
but  suffer  the  same  punishment  as  a  roan  would 
suffer,  «Uh  clergy,  m  the  like  case.  These 
wonhs  refer  altogether  to  the  quality  of  the  of- 
fence. That  very  crime,  which  in  one  record, 
applied  to  a  roan,  infers  judgment  of  death, 
avoidable  by  his  claim  of  clergy,  applied  in 
another  to  a  woman,  iofers  the  specific  judg- 
ment prescribed  by  the  act.  Nor  are  the  two 
sexes  put  into  the  same  condition,  even  as  to 
pootshment.  All  women  avoided  jn^ment  of 
rfeath ;  not  so  of  all  men.  Some  were  indis- 
pensably incapable  of  holy  orders :  such  can- 
not have  their  clergy  attbts  day ;  nor  had  any 
«tber  exemption  from  death  before  the  5tb  of 
Anne.  Home  could  not  prove  their  title  to 
clergy  by  reading.  Men  could  have  their 
dergy  hot  once :  women  the  benefit  of  this 
statute  toties  quoties^  till  a  subsequent  act  alter- 
ed the  law  to  this  respect. 

8lfll  less  can  the  words  be  twisted  to  create  a 
difference  as  to  the  rank  of  the  offender.    It  is 
hanrdy  aays  a  learned  gentleman,  to  put  the  se* 
verrst  construction  upon  an  act  ot  this  sort. 
Tlw  act  is  [H*t  penal.    But  the  shorter  answer 
is,  th«re  are  not  two  constructions  to  chuse  be- 
Cween.      U  the  phrase  bad  been  left  general, 
*  the  same  punishment  as  a  tftan  should  suffer 
tiat  bad  "his  clergy  in  the  Uke  case,'  it  might 
hM¥e  been  thought  uncertain  what  that  punish- 
■tent  ftliottld  k^;  because  different  orders  of 
ilMn  were  tiable  to  different  measure  of  punish  • 
meat  in  the  like  case ;   the  bulk  of  men  to  for- 
ftiture,  burning,  afnd  discretionary  imprison- 
ment; inferior  ecclesiastics  to  tbrfeiture  and  im- 
piisomment ;  lords  of  parliament  to  imprisonment 
oaty.     In  such  a  text  there  might  have  been 
nMKH  to  contend  for  a  favourable  construction  ; 
and  5Pet,  even  tbt;n,  I  should  have  thought  that 
the  meMiire  of  puuishment  allotted  to  the  bulk 
off  mankind,  unuistingoished  by  peculiar  pri- 
vileges, must  have  been  deemed  the  meaning 
«€  the  legislatare.     But  whatever  might  have 
been  the  construction  of  such  a  text,  it  must 
inve  fipplied  equally  to  all  women.   They  could 
Dot  htcwt  been  classed  in  casts,  according  to  the 
condition  of  their  respective  husbands;   the 
wife  of  a  lord  of  parfiament  to  be  imprisoned ; 
of  an  infbrior  ecclesiastic  to  be  imprisonediind 
to  fbrteit ;   of  other  men  to  be  imprisoned,  to 
ferfeit,  ami  be  harnt    The  statute  however  has 
VOL.  XX, 
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put  an  end  to  aN  question,  by  stating  expresshr 
the  very  measure  of  punishment  allotted  to  all 
women. 

Burnt  in  the  hand  in  open  court,  it  is  said, 
shall  not  apply  to  peeress^,  because  the^  wei^ 
never  liable  to  be  burnt  at  all.  The  positionls 
true,  not  of  peeresses  atone,  but  of  all  women. 
But  iher  were  Kable  to  Judgment  of  death  ;  for 
which  this  slighter  punishment  was  a  desirable 
commutation. 

My  lords,  if  there  be  any  thing,  in  the  ni- 
ture  of  the,  punishment,  unreasonable,  or  im- 
proper to  be  applied  to  women  in  general,  or  b> 
noblewomen  in  particular,  let  the  matter  come 
before  parliament.  It  is  a  legislative  oonside- 
ration,'  and  parliament  will  entertain  it  accord- 
ing to  the  extent  of  the  principle,  which  cer- 
tainly will  apply  to  many  noblewomen  of  much 
higher  rank  than  some  peeresses,  who,  as  the 
law  now  stands,  are  liable  to  that  punishment. 
So,  I  think,  they  ought  to  remain.  Guilt  levels 
rank.  A  noblewoman,  covered  with  the  igno- 
miny of  such  a  conviction;  cannot  forfeit  less 
than  her  estimation. 

M^  lords,  the  only  question  is  this :  has  any 
positive  law  panted  the  exemption  now  de- 
manded, to  wind  up  such  a  record  as  this  with 
perfect  impunity,  a  ridiculous  disgrace  to  pub- 
lic justice?  Has  this  been  done  in  express 
terms ;  or  in  terms,  whose,  necessary  construe- 
tkm  amounts  to  express  f 
^  My  lords,  when  I  have  qualified  the  qnes* 
tion  in  that  manner,  I  have^  gone  to  the  verge 
of  judicial  authority.  And  1  do  desire  to  press 
this  upon  your  lordships  as  an  universal 
maxim:  no  more  dangerous  idea  can  creep 
into  the  mind  of  a  judge,  than  the  imagina- 
tion that  he  is  wiser  than  the  law.  I  confine 
this  to  no  judge,  whatever  be  his  denomina* 
tion,  but  extend  it  to  all.  And,  speaking  at  the 
bar  of  an  English  court  oF  justice,  I  make  sure 
of  your  lordships'  approbation,  when  1  com- 
prize even  your  lordships,  sitting  in  West- 
minster* hall.  It  is  a  grievous  example  to 
other  judges.  If  your  lordships  assume  this, 
sitting  in  judgment,  why  not  the  King's- 
bench  f  Why  not  commissioners  of  Oyer  and 
Terminer  P  If  they  do  so,  why  not  the  Quarter 
sessions  f  Ingenious  men  may  strain  the  law 
very  far — ^btit,  to  pervert  it — to  new  model  it— - 
the  genius  of  our  constitution  says,  judges 
have  no  such  authority ^  nor. shall  presume  to 
exercise  it. 

The  Lords  then  aijoerned  to  the  <;hamber 
of  Parliament  ;*  and,  after  some  time  passed 


*  Die  LuDse,  S2  Aprilis,  1770. 

Ordered  by  the  Lords  spiritual  and  temporal 
in  parliament  asembled,  that  the  following 
Question  be  put  to  the  J.u<lge8,  viz. 

^  Whether  a  peeress,  convicted  by  her  peers  .of 
a  clergyable  felony,  is  by  law  iniitled  to  the 
benefit  of  the  statutes^  so  as  to  excuse  her  from 
capital  punishment,  without  beinpf  burnt  in  the 
hand,  or  being  liable  to  any  impnsonmeixt  f 
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4bere  tb«  House  adjourned  igtio  into  West* 
mioMler-ball ;  when,  after  the  usual  proclama- 
tion for  silence,  his  grace  theLonl  Hifrb  Slew- 
aril  addressed  Uie  prisoper  to  the  following 

ieffect : 

■      ■ '         ■  I   .1 1    ■    ,        II         I      III 

Whereupon  the  JU>rd  Chief  Baron  of  the 
Court  of  £xcbequer,  having  conferred  with 
the  rest  of  the  judges  present,  delivered  their 
unanimous  Opinion  upon  the  said  Question, 
with  bis  reasons,  as  follow,  viz. 

M  V  lords ;  the  question  proposed  by  your 
lordships  for  our  opinion  is. 

Whether  a  peeress  convicted  b^  her  peers  of 
a  clergyable  felony,  is  by  law  intitled  to  the 
benefit  of  tlie  statutes,  so  as  to  excuse  her  from 
capital  puoishrpent,  without  beiu^  burnt  in  the 
)iand,  or  being  liable  to  any  impnsonmentP* 

My  lords,  your  lordships  woold  probably 
expect,  that  on  i^  question  of  this  imjiortance 
tliejudgef  would  have  desired  time  to  have 
coosideced  of  it;  but,  as  it  was  easy  to  foresee 
from  tjie  first  appointment  of  this  trial,  that  a 

Suestion  of  this  sort  would  probably  arise,  we 
ave  all  looked  into  the  several  statutes,  froiia 
which  any  light  could  be  expected  :  and  as  on 
such  a  copsijfiratiou  we  have  been  able  to  form 
ao  opinion,  in  which  we  all  concur,  we  thought 
jt  our  dutv  to  deliver  it  immediately,  and  not 
pbstroct  toe  public  business  by  unnecessarily 
protracting  this  trial,  which  has  already  taken 
jg|p  so  much  of  your  lordships'  time. 

1  am  therefore  authorized  by  my  brothers 
to  say,  we  all  concur  in  opinion,  that  a  peeress 
convicted  hy  her  peers  of  a  clergyable  felony 
}s  by  law  intitled  to  the  benefit  of  tbe  statutes, 
so  as  to  excuse  her  from  capital  punishment, 
without  being  burnt  ip  the  band,  or  being  liable 
to  any  imnrjsonment. 

My  lords,  tbe  question  depends  on  several 
acts  of  parliament.  The  first  1  shall  trouble 
your  lordships  with,  is  the  99  Hen.  8,t  c  9, 
which  recites.  <*  that  by  Magna  Cbarta  no 
freeman  shall  be  taken,  or  imprisoned,  or  dis- 
seised of  his  freehold,  or  his  liberties  or  free 
customs,  or  shall  be  outlawed,  or  in  any  wise 
destroy cmI,  that  is,  forejudged  of  life  or  limb, 
or  put  to  death,  or  shall  be  condemned  at  tbe 
king's  suit,  either  bjefore  tbe  king  in  bis  bench, 
thai  js>  the  K^ipg'srb^ncb,  pr  beforp  sny  other 
fiORUpissioper  or  jud^e  whatsoever,  but  by  the 
IfLwfuI  judgment  of  his  peers,  or  by  the  law  of 
tbe  land ;  in  which  statute,  (that  is.  Magna 
Charta,)  no  mention  is  made  how  women, 
ladies  of  gfeat  estate  .ia  leqjiect  of  their  hus- 
^ds  peers  of  the  land,  mamed  or  sole,  that  is 
to  say,  duchesses,  cQpDtesses,  or  baronesses, 
shall  be  put  to  answer,  or  before  what  judges 
they  shall  be  judged  upon  indictments  of  trea- 
sons or  fekmies  by  tbem  committed  or  4lone ; 
ip  regard  whereof  it  is  a  doubt  in  tbe  law  of 
IBngland,  before  whooi  and  by  whom  such 

*  See  Leach's  Hawkins's  Pleas  of  the  Crown, 
bk-  3,  c.  33,  s.  8. 

t  The  stfit.  20  fl.  6,  seemi  to  be  here  in- 
(^pded, 


L,  H,  S,  Madam,  the  lohls  have  considered 
of  tbe  prayer  you  have  made,  to  have  tlie 
benefit  of  the  statutes,  and  the  lords  allow  it 
you. 

But,  Madam,  let  me  add,  that  although  very 

ladies  so  indicted  shall  be  put  to  answer  and  be 
judged :  our  said  lord  the  king,  willing  to  put 
out  such  ambiguities  and  d<»ubts,  hath  declared 
by  authority  aforesaid,  that  such  ladies  so  in- 
dicted, or  hereafter  to  be  indicted  of  any  treasoo 
or  felony  by  them  done  or  hereafter  to  be  done, 
whether  they  be  married  or  sole,  that  they 
thereof  shall  lie  brought  to  answer,  and  put  to 
answer  and  judged  before  such  judges  and 

Keers  of  the  realm,  as  peers  of  the  realm  sboold 
e,  if  they  were  indicted  or  impeached  of  such 
treasons  or  felonies  done  or  hereafter  to  be  done, 
and  in  like  (autiel)  manner  and  form,  and  none 
otherwise." 

Your  loi^ships  will  observe,  that  this  slatate 
does  not  introduce  a  new  law,  but  is  •  dedara- 
ttve  law,  explaining  what  the  true  meaning  of 
Magna  Charta  was.  *  Peers'  in  that  statute 
means  equals ;  and  therefore  any  of  the  no- 
bility must  by  Magna  Charta  be  tried  by  the 
nobility  who  are  their  peers;  for  all  nobilitjt 
whether  barons  the  lowest  or  dukes  the 
highest  degree  of  nobility,  are  all  equals  in  this 
respect:  and  lord  Coke,  Sd  Inst.  45,  says, 
"  though  duchesses,  countesses,  and  baronesses 
are  only  named  in  this  declaratory  statute,  and 
marchionesses  and  viscountesses  are  omitted, 
notwithstanding,  they  are  also  comprehended 
in  this  29th  chapter  of  Magna  Charta." 

'Peers,'  though  originally  meaning  ooly 
equals,  is  now  by  common  use  applied  to  a  par- 
ticular part  of  the  nation,  distingpoisbed  fram  the 
rest  by  superior  rank  and  privil^es,  which  ths^ 
derive  from  the  king  originally  by  writ  or  le^ 
ters  patent  granted  to  them  or  their  anijestora  ; 
and  in  cases  of  such  ladies  as  sre  not  so  en- 
nobled, they  obtain  that  nobility  by  nunrriage 
to  those  who  are  so  ennobled. 

As  the  next  statute,  1  £.  6,  o.  IS,  s.  14» 
speaks  of  tbe  benefit  of  clergy,  it  will  be  no* 
cessarv  to  say  something  upon  that  sabfeek 
Lord  Hale,  in  bis  second  voluoleof  his  Uisloiy 
of  Pleas  of  the  Crown,  page  333,  says,  that 
"  anciently  princes  and  states  converted  to 
Chrjstiapity  granted  the  clergy  exemptions  of 
places  consecrated  to  religious  duties  Irom  ar- 
rests for  crimes,  which  was  tbe  original  of  sane- 
tuaries;  and  secondly,  exemptions  of  their  per- 
sons from  criminal  proceedings  in  sonae  oases 
cspital  belbre  secular  jndgM,  which  was  tbe 
true  ori^nal  of  this  privilemm  clerieaU,  The 
clergy  increasing  in  wealth,  power,  honeor, 
nunober,  and  interest,  claimed  as  a  riffht  whal 
they  at  first  obtained  by  the  fiivour  of  princes 
and  states,  and  by  degrees  extended  these  es- 
epiptious  to  all  that  had  any  kind  of  suhordK- 
nate  ministration  relative  to  the  church." 

These  exeinptioos  never  rose  to  so  grant 
an  height  in  this  kingdom  as  in  other  punss  i 
and  therefore  the  clergy  were  not  ezempied 
herefrpffi  civil  suits,  o^wm  pmRfWkgi'm 
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little  pooisbmeDt,  or  none,  can  now  be  inflicted, 
the  ieeliogs  of  your  own  jponscience  will  sup- 
Bly  that  defect.  And  let  me  give  yon  this  in- 
fbiniiation  likewise,  that  yoo  can  never  hate  the 

cUricalt  allowed  in  the  lowest  crimes  not  ca- 
pital, nor  wherein  they  were  not  to  Jose  life  or 
nmb,  nor  in  high  treason  touching  the  king 
himself,  or  his  royal  majesty  :  hot  by  95  £.  3, 
c.  4,  de  Clero,  in  all  other  felonies  the  ordinary 
might  demand  the  prisoner  as  a  clerk,  or  the 
prisoner  himself  might  demand  the  beneBt  of 
the  dergy.  **  The  canon  lawgare  the  privilege 
only  to  noen  in  holy  orders :  our  law,  m  favour 
to  laming  and  the  desire  of  the  English  bishops, 
extended  it  to  lay  clerks,  i.  e.  any  layman,  that 
by  reason  of  his  ability  to  read  was  in  a  possi-* 
bility  of  being  made  a  priest."  C.  J.  Treby, 
See  vol.  13,  p.  1015.  The  means  of  try- 
ing whether  be  was  entitled  to  it  was  by 
rMdinff.  If  lie  could  read,  he  was  delivered  to 
the  ordinary,  that  is,  the  bishop  or  the  person 
.who  bad  ordinary  jurisdiction  there :  hot  the 
ordinary  was  so  much  the  minister  of  the  tem- 
poral courts,  and  so  subordinate  to  them,  that  if 
the  ordinary  refused  to  let  the  prisoner  read,  the 
temporal  court  could  control,  and  order  a  book 
to  be  delivered  to  him  ;  and  if  the  ordinary  said 
be  could  read  when  he  could  not,  or  t>kt  verta^ 
that  be  conld  not  read  when  in  reality  he  could, 
the  temporal  courts  gave  judgment  according 
to  the  truth  of  the  case ;  and  those  courts  like- 
wise directed,  whether  the  prisoner  should  be 
delivered  to  the  ordinary  with  purgation,  or 
without  purgation.  In  the  last  case  they  were 
to  be  kept  in  the  ordinary's  prison  for  life :  if 
delivered  with  purgation,  then  the  ordinary 
tried  him  for  the  fact  whereof  he  wasaccosedf. 
by  a  jury  of  twelve  clerks ;  and  if  ho  was  ac* 
quitted,  as  was  generally  the  case,  he  was 
discharged  out  of  prison.  Purgation  waa  the 
convict^s  clearing  himself  of  the  crime  by  his 
own  oath,  and  the  oaths  or  verdict  of  an  inquest 
of  twelve  clerks  as  comporgators.  The  pro- 
ceeding was  before  the  ordinary  ;  and  old  books 
speak  of  their  making  proclamation  for  persons 
to  come  in  against  hia  purgation,  and  of  their 
enquiring  into  his  life,  oouTersation,  and  fame, 
9ad  of  other  formalities ;  in  all  which,  several 
ftatntea  say,  there  were  great  abuses. 

The  statute  4  H.  7,  c.  IS,  reciting  that 
*<  spOD  trust  of  the  privilege  of  the  church  di- 
terspersoDs  have  been  the  more  bold  to  commit 
aiiir«r,  rape,  robbery,  theft,  and  all  other  mis- 
chievons  deeds,  because  they  have  been  con- 
timmtty  admitted  to  the  benefit  of  the  clergy, 
M  oftat  they  offended  :"  it  enacts,  that  **  everv 
penon  not  bciog  within  orders,  which  hath 
ottoo  been  admitted  to  the  benefit  of  his  clergy, 
being  again  arraigned  of  any  such  offence,  be 
■ot  admitted  to  have  the  benefit  or  privilege  of 
tbe  deigy ;  and  that  every  person  so  convicted 
far  oanrder  ^bich  was  tlien  a  clergvable  of- 
ftnce)  shoaid  be  marked  with  an  M  on  the 
brawn  of  the  left  thumb ;  and  if  he  be  for  any 
•liwr  feleny,  to  he  marked  with  a  T  in  the 
pbMeof  tbethaoib;  and  thooe  marki  to 


)ike  benefit  a  second  time,  but  another  offence  of 
the  same  kiiid  will  be  capital. 
Madam,  you  are  discharged,  paying  youf 

tees. 

•*,     ■      ■      I.  ■     -.«  . 

be  made  by  the  gaoler  openly  in  the  court  be- 
fore the  judge,  before  that  such  persons  be  de- 
livered to  the  ordinary." 

This  statute  prevented  Isymen  having  their 
clergy  more  than  once ;  and  the  branding  an« 
swered  the  purpose  of  discovering  whether  ther 
had  had  the  benefit  of  their  clergy  before,t  hough 
it  was  necessary  to  prove  it  by  other  means,  tor 
prevent  their  having  clergy  a  second  time. 

The  1  £.  6,  e.  19,  will  come  next  to  be  con^ 
sidered  ;  which,  after  repealing  several  new- 
created  treasons  and  felonies,  and  taking  away 
clergy  in  several  other  felonies,  in  sec.  14, 
enacts,  that  **  in  all  and  every  case,  where  any 
of  the  king's  majesty's  snbjects  shall  and  may, 
upon  his  prayer,  have  the  privilege  of  clergy  as 
a  cleHc  convict  that  may  make  purgation  ;  in 
all  these  cases  and  efery  of  them,  and  also  in  alV 
and  every  case  and  cases  of  felony,  whereb  the 
privilege  and  benefit  of  clergy  is  restrained, 
excepted,  or  taken  aWay  by  this  statute  (wilful 
murder  and  poisoning  of  malice  prepensed  only 
excepted)  the  lord  and  lorda  of  the  parliament,^ 
and  peer  and  peers  of  the  realm,  having  place 
and  voice  in  pariiament,  shall  by  Tirtue  or  this 
present  act,  or  common  ^ce,  upon  his  or  their 
reqnest  or  prayer,  a1ledgin|f  that  he  is  a  lord  or 
peer  of  this  realm,  and  claiming  the  benefit  of 
this  act,  though  he  cannot  read,  wKhoot  any 
burning  in  the  hand,  loss  of  inheritance,  ot 
corruption  of  his  blood,  be  adjudged,  deemed,' 
taken,  and  used,  for  his  first  time  only,  to  all 
intents,  constructions,  and  purposes  as  a  clerk 
convict,  and  shall  be  in  case  of  a  clerk  con* 
vict  which  may  make  purgation,  without  any 
farther  or  other  benefit  or  privilege  of  clergy 
to  any  such  lord  or  peer  from  thencefi>rth  at 
any  time  after  for  any  cause  to  be  aHowed,  ad* 
jmlged  or  admitted ;  any  law,  statute,  usage, 
or  custom,  or  any  other  thing  to  the  contrary 
notwithstanding;  provided  always,  that  if  any 
of  the  said  lords  of  the  parliament,  or  any  of 
the  peers  of  this  realm  for  the  time  being,  snaU 
fortune  to  be  indicted  of  any  of  the  offences 
limited  in  this  act,  that  then  they  and  every 
of  them  isliall  have  his  or  their  trial  by  their 
peers,  as  it  hath  been  used  heretofore  in  cases 
of  treason." 

From  the  time  of  this  statute,  whenever  a 
peer  has  been  convicted  of  any  felony,  for 
which  a  oommoner  might  have  the- benefit  of 
clergy,  such  peer,  on  praying  the  benefit  of 
this  statute,  has  always  neen  discharged  withw 
out  burning  or  delivering  to  the  ordinary :  and 
there  are  a  series  of  precedents  from  lord  Mor- 
ley's  case,  1066,  [vol.  6,  p.  769],  till  one  \tk  thia 
reign  as  late  as  1765;*  and  €.  J,  Treby  says. 


*  See  the  Case  of  lord  Byron  in  this  Collec- 
tion, vol.  19,  p.  1178.  See  also  more  concern- 
ing benefit  of  dergy  in  vol.  IS,  pi  631,  and 
the  other  casea  and  bookb  there  referred  te«       > 
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L.  H0  S.  My  lordsi  ibis  trial  being  at  an  end, 
notbing  remains  to  be  done  here,  but  to  deter* 
liijne  the  oomnusaion. 

Lordt.  Ay,  ay. 

i^*  the  statute  1  £•  |S,  exempts  tbe  p^rs  convict 
I  of  clergyable  felonies  from  ourning  in  the  hand, 
I   And  virtually  repeals  the  statute,  4  H.  7,  as  to 
1   |o  much;    and  the  statute  18  Eiiz.  requires 
I  burning,  in  the  hand  only  according  to  tbe 
!  statute  in  that  behalf  before  provided;    and 
there  being  no  statute  then  or  now  in  force  to 
i|ubjeat  peers  to  such  brand,  they  are  in  such 
case  (upon  the  allowioe  the  beneiit  of  tbe  said 
attatute  of  £.6,  which  is  as  much  as  clergy 
without  reading  or  burning)  freed  from  discre- 
dit and  other  penalties  of  the  feloojr,  as  much 
as  commoners  are  by  having  clergy  formally  al- 
lowed, apd  being  burnt'*  Vol.  13,  »p.' 1014.  And 
be  sa^s,  '*  a  peer  shall  have  thw  beneit  with- 
out either  clergy  or  burning,  a  clerk  in  orders 
iipon  clergy  alone  without  burning,  and  a  lay- 
clerk  not  without  clergy  and  burning."    Vol. 
13,  p.  1019.    And  I  believe  nobody  can  dispute 
but  the  law  is  so.    The  question  therefore  is, 
whether  a  peeress  is  not  entitled  to  the  same 
privilege  ?  and  we  are  of  opinion  that  she  is. 

'  Peers'  is  a  word  capable  of  including  the 
\ifho\e  body  of  tbe  peerage,  temales  as  well  as 
males;  and  every  personal  privilege  conferred 
on  peers  is  by  operation  of  law  communicated 
to  peeresses  whether  by  blood  or  marria{|[e, 
though  only  males  are  mentioned.  .  As  trial 
by  peers,  though  recognized  in  Magna  Charta 
only  as  belonging  to  the  male  sex,  *  neo 
*  super  eum  ibimus,  nee  super  eum  mittemus,' 
did  by  construction  of  law  belong  to  females, 
as  appears  by  30  H.  6,  which  is  only  a  de- 
<^laratory  law ;  so  any  otJier  personal  privilege, 
granted  or  cpnfirmed  to  peers  generally,  is  cofu  - 
munic^ted  to  females,  if  it  is  of  a  nature  capa- 
ble of  being  communicated  to  ai^  enjoyed  by 
them ;  as  trial  by  peers,  freedom  from  arrest : 
Countess  of  Ruttand's  case.  Moor  769,  and  2 
Co.  j»2.  And  if  those  privileges  are  so  commu- 
nicated, as  they  certainly  are,  why  should  not 
this  given  by  1  E.  6,  the  consequence  of  which 
is  so  reasonable  and  agreeable  to  justice,  that  a 
female  offender  shall  not  undergo  a  greater  pu- 
nishment than  a  male  of  her  own  rank  would  do 
for  a  crime  of  the  same  sort  ?  But  it  was  insisted 
%t  the  bar,  that  between  1  £.  6,  and  18  £liz.  a 
peer  found  guilty  of  a  clergyable  offence  should 
he  delivered  to  the  ordinary  as  a  clerk  convict: 
an.d  Staunford,  190,  is  quoted  for  that  purpose, 
that  by  the  words  of  this  statute  a  peer  ought  to 
make  bis  purgation;  and  if  so,  he  ought  to  be 
delivered  to  the  ordinary  to  be  kept  till  he  baa 
made  his  purgation.  That  opinion  of  Staun* 
ford  seems  contrary  to  law  jn  many  particulars. 
The  1  £.  6,  c.  d,  bad  in  effeet  suspended  pur- 
ffatioci,  even  ^s  to  commonera:  therefore  the 
legisiatore  could  never  mean  to  introduce  and 
establish  purgation  aa  to  a  peer,  which  Hobart 
Wiys,  389,  *'  is  no  ordinance  of  the  common 
Jaw,  but  is,  a  practice  among  themselves,  i.  e* 
^  th«  ^eigy ,  rather  avqneeo  aywl  wioked  at  than 


.    X.  JEf.  S.    Let  proclamation  be  made  for 
dissolviug  the  commission  of  High  Steward. 

Serjeant  at  Arms,  Oyez!  oyez!  oyez!  our 
sovereign  lord  the  king  does  strictly  charge 

approved  by  the  common  law :"  and  page  S91, 
he  says,  ^*  tbe  perjuries  were  auudry  in  tbe 
witnesses  and  compurgators,  in  the  jury  of 
clerks,  and  tbe  judge  himself  was  not  clear,  all 
turning  the  solemn  trial  of  truth  by  oath  into  a 
ceremonious  and  formal  lie."  It  is  not  proba- 
ble the  parliament,  intending  a  great  diatmctioB 
in  favour  of  peers,  so  as  to  dispense  with  read- 
ing and  burning  in  the  hand,  meant  to  leave  « 
peer  a  prisoner  in  the  custody  of  the  ordinary, 
and  to  have  his  credit  and  capacity  to  acquire 
personal  property,  and  enjoy  the  profits  of  his 
lands,  to  be  decided  upon  in  such  a  mock  trial ; 
and  in  fact  there  is  no  instance  in  any  of  tfa« 
law  books,  where  a  peer  convicted  of  a  clergy- 
able felony  has  ever  been  delivered  to  the  oHi- 
nary,  or  has  made  purgation :  and  the  jurisdic^ 
tion  of  the  ordinary  to  purge  the  clerk  relate* 
only  to  clerks  io  orders,  or  such  as  the  commoa 
law  considered  as;(;lerks  ;  and  a  peer  not  being 
a  clerk,  he  could  not  make  purgation,  tbe  ordi- 
nary having  no  jurisdiction  over  him ;  and  ibm 
words  here,  '*  have  the  privilege  of  clergy  aa  a 
clerk  convict  that  may  make  pupation,  and 
shall  be  adjudged,  deemed,  taken,  and  used  for 
bis  first  time  only  to  all  intents,  construction, 
and  purposes  as  a  clerk  convict,  and  shall  be  in 
case  of  a  clerk  convict  which  may  make  pur- 
gation," do  not  import  or  direct  that  be  shall 
make  purgation ;  but  give  a  peer  the  same  ad- 
vantage as  a  clerk  convict  who  might  mak« 
purgation,  i.  e.  an  absolute  discharge  from  all 
further  punishment ;  and  the  statute,  as  to 
him,  is  to  be  construed  to  be  a  pardon  :  ami  il 
seems  most  probable,  that  peers  never  did  aiake. 
purgation ;  because,  as  all  who  made  purgmtion 
were  to  be  tried  by  a  jury  of  clerks,  such  trial 
would  be  derogatory  to  their  inherent  privilege 
of  being  tried  by  their  peers.  Lord  chief  jus- 
tice Hale,  on  this  stolute  (3  H.  H.  P.  C.  376) 
says,  '*  I  think  it  waa  never  meant  that  li -peer 
of  the  realm  should  be  put  to  read,  or  be  burst 
Id  the  hand,  where  i| .common  penoo  should 
be  put  to  bis  dergv  ;  neither  is  it  said,  that  bo 
shall  be  discharged  by  his  praying  of  t|i»  bene- 
fit of  this  statute,  where  a  common  person  shall 
have  the  privilege  of  clergy  and  may  make  bis 

Eurgation;  but  only  where  he  may  bavetb« 
enefit  of  his  clergy  in  the  first  clause  of  tini 
statute:  tbe  other  clause  <  shall  be  in  case  of 
a  clerk  convict  that  may  OMko  puigaiioii?  b 
only  for  his  speedier,  discharge  and  fiirtber  ad- 
vantage, and  not  to  restrain  &e  general  claiisst 
But  it  is  ol^ected,  that  tbesUtute  I  S.  6,  o.  19,'' 
gives  this  privilege  only  to  <*  lord  and  lords  of 
the  parUament,  and  peer  and  peers  of  the  renim 
having  place  and  voioe  in  tbe  parliament ;"  and 
that  a  peeress,  not  bavinff  place  and  peine  in 
parliament,  cannot  have  vie  benefit  of  this  wUk* 
tttte.  This  expression,  *'  having  piece  and 
voice  in  parliankent,"  cannot  mean  to  ezelude 
aU  peecsboisach  n» s^t in ptrliaoieat ;  built 
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mod  eonmand  all  mtDiier  of  pewomr  here  pre-  I  aoveieiga  lotd  the  kin^,  for  bit  vrtce  my  L»rii 


seot,  and  that  bare  here  attended,  to  depart 
hence  in  the  peace  of  God,  and  of  onr  ^id 

describe  sooie  of  the  incidents  of  peeragfe,  or  to 
include  bishops,  nbo  are  lords  of  parliament 
though  not  peers :  and  if  these  words  should 
oooAoe  the  benefit  of  this  statute  io  those  only 
ivbo actually  satin  parliament,  it  would  ezcluje 
peers  minors,  and  papist  peers,  who,  by  statute 
30  Car.  2,  atat^  3,  c.  1,  are  now  rendered  inca- 
pable of  sittioj^  or  fotinfj^  in  parliament :  the 
words  therefore  are  merely  descriptire,  and  not 
lestrictive.    And  what  makes  it  very  plain  is, 
that,  in  the  4Ch  and  5th  P.  and  N.  c.  4,  which 
takes  away  clergy  from  accessaries  before  the 
fact  in  morder  and  several  other  offences,  there 
is  a  proviso  that  every  lord  and  lords  of  the 
parliament,  and  peer  and  peers  of  this  realm, 
having  place  and  voice  in  parliament,  upon 
every  indictment  for  any  of  the  oflfencea  afore- 
•aid,  shall  be  tried  by  their  peers,  as  bath  been 
accustomed  by.  the  laws  of  this  realm.     Here 
are  the  very  words  used  in  1  E.  6,  c.  13 ;  yet 
it  couU  never  be  doubted,  but  notwithstanding 
tboie  words,  peeresses  must  be  tried  by  their 
peers  for  offences  against  that  statute;  and 
lady  Somerset  [see  her  case,  vol.  8,  p.  951] 
was  tried  by  her  peers  for  being  accessary 
to  the  mordejr  of  sir  Thomas  Overbury,  which 
was  an    offence  against   that  very   statute. 
What  gave  rise  prooably  to  this  statute,  i  E. 
6,  ^.   12,    was   another  statute  passed   the 
same  year,  c.  5,  providing  for  the  punish- 
ment (H  vagabonds,  by  making  them  slaves  for 
twd.years ;  in  which  act  was  a  clause,  that  no 
clerli  convict  shall  make  bis  purgation,  but 
shall  be  a  slave  ibr  one  year  to  him  who  will 
.become  bound  with  two  sureties  to  the  ordinary 
•to  take  bim  into  his  service,  and  he  shall  be 
wed  like  a  vagabond ;  and  a  clerk  attainted  or 
convict,  which  by  law  cannot  make  hn  pur- 
gatioo,  may  by  the  ordinary  be  delivered  to  any 
DMD,  who  will  give  security  to  keep  bim  as  hu 
stave  for  five  years ;  and  it  shall  be  lawful  to 
every  person,  to  whom  any  slrell  be  adjudged 
a  slave,  to  pot  a  ring  of  iron  about  bis  neck, 
arm,  or  leg.    To  av4j|(  all  possible  question 
wbeiber  a  peer  eonid  be  subject  to  any  of  these 
proviaioDS,  this  act,  1  £.  6,  c.  IS,  provides  for 
th«r  immediate  delivery,  on  praying  the  be- 
Befit  of  this  statute.    This  statute  1  E.  6,  c.  S, 
was  repealed  Sd  and  4th  £.  6,  c.  16,  but  Was 
in  fnnce  when  1  £.  6,  c.  13,  was  made.    The 
next  statute,  18  Eliz.  c.  7,  provides,  that  every' 
sersoD  which  shall  be  admitted  and  allowed  to 
tswe  the  bettefit  of  privilege  of  his  clergy,  shall 
MOt  ibefeopOD  be  delivered  to  the  ordinary,  as 
lifta  been  aocastomed ;  but,  after  such  clergy 
allowed  and  burning  in  the  hand,  according  to 
tko  stotiite  in  that  behalf  provided,  shall  forth- 
vitli  be  enlarged  and  delivered  out  of  prison  by 
tibe  joatices,  Mbre  whom  soch  cleigy  shall  be 
yaated,  that  cause  notwithstanding.     Then 
MIowa  the  proviso,  that  the  justices,  before 
wliom  anv  such  allowtode  of  clergy  shall  be 
k^d,  Bkm  aod  may,  for  Ibe  fortbor  oorrec- 


High  Steward  of  Great  ikitain  intends  now  ux 
dissolve  his  commission. 


tion  of  such  persons  to  whom  clergy  shall  be 
allowed,  detain  and  keep  tbem  in  prison  for 
snch  convenient  time  as  tbe.same  justices  in 
their  discretions  shall  think  convenient,  so  as 
the  same  do  not  exceed  one  year's  imprison* 
ment.  This  proviso  plainly  relates  only  to 
tliose  persons  mentioned  in  the  clause,  that  ia, 
such  persons  as  had  been  burnt  in  the  band  ac-' 
cording  to  the  statute  in  that  case  made  and 
provided,  meaning  4  U .  7.  As  peers  therefore 
are  not  to  be  burnt  in  the  hand,  they  cahnot  be 
imprisoned ;  for  those  only  are  to  be  imprisoned 
who  have  been  burnt  in  the  band ;  and  the 
word  *  ju8ti<*es,'  is. more  properly  ajiplicable  to 
other  courts  of  judicature  than  to  this  house. 
The  3lJa.  1,  c.  7,  cannot  relate  to  this  qoes* 
tion ;  for  it  relates  to  common  persons,  and  was 
intended  to  put  women  on  the  same  footing 
with  men,  as  to  small  larceniea;  and  3d  and 
4ih  W.  and  M.  c.  9,  does  the  same  in  all 
clergyable  felonies.  This  shews. the  justice  of 
allowing  to  the  peeresses,  the  same  benefit  of 
X  E.  6,  c.  13,  aa  peers  have ;  and  it  is  natural* 
to  snppose,  that  when  the  legishUiire  were  put- 
ting women  of  inferior  rank  on  the  same  toot- 
ing as  men,  they  would  have  put  peeresses  on 
the  same  tooting  with  peers,  had  it  not  been 
conceived  that  the  same  privilegea  were  already* 
'extended  to  both. 

Upon  the  whole  therefore,  by  stat.  1  E.  6, 
a  peer  convicted  of  a  clergyable  felony  is  in- 
titled  to  his  immediate  discharge,  without  read- 
ing or  burning  in  the  hand,  or  being  liable  to 
imprisonment  by  18  Eliz. 

This  privilege,  given  by  statute,  being  snch 
as  may  be  enjoyed  by  a  peeress,  is  by  operation 
of  law  commanicated  to  her,  and  puts  her  'in 
the  same  situation  as  a  peer ;  the  consequence 
of  which  is,  that  a  peeress,  convicted  of  a  cler- 
gyable felony,  praying  the  benefit  of  this  su« 
tute,  is  not  only  excused  from  capital  punish- 
ment, but  ought  to  be  immediately  discharged, 
without  being  burnt  in  the  hand,  or  liable  to 
any  imprisonment. 


To  the  mention  in  vol.  13,  p.  633,  et  teq.  of 
illiterateness  in  the  clergy,  and  in  persons  of 
distinction  among  the  laity^  may  be  added  from 
Mr.  Barrington,   *<  that  so'  late  as  the  year 
1525,  Adam  Gordon  eari  of  SutheHand  and  hia 
countess,  subscribe  their  names  with  a  pen  led 
by  a  notary  public,  as  appears  in  the  case  of  the 
countess  of  Sutherland  in  Dom.  Proc.  a.  d. 
1770."    Observations  00  1  U.  5,  p.  388,  Note* 
[r]  4th  edition  of  1775.    What  Mr.  Barrington 
in  the  same  note  says  of  Edward  th^  1st  when- 
prince  of  .Wales  I  do  not  thoroughly  understand. 
For  otber  particulars  respecting  such  illiter- 
ateness, see  Warton's  Life  of.sir  Thomas  Pbpe,  • 
and  the  passage  in  Fox  cit  by  Mr.  Walter  Scott- 
jin  note  3,  to  canto  3,  of  the  Lady  of  the  Lake. 

Voltaire,  (Diet.  Pbilos.  art.  Clerc)  notices  be- 
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Proceedmgt  againri  JAn  Horne, 


COS! 


Then  the  white  staff  beings  delivered  to 
the  LonI '  Hiffb  Steward  by  the  gentleman 
nsher  of  the  Black  Rod  on  his  knee,  his  gfrace 
■tood  up  uncovered,  and  boldioi^  the  staff  in 
both  his  hands,  broke  it  in  two,  and  declared 
the  coromiasion  to  be  dissolved  ;  and  then, 
lesvinff  the  chair,  came  down  to  the  woolpack, 
and  said,  Is  it  your  lordships'  pleasure  to  ad- 
journ to  the  Chamber  of  Parliament  P 

Be6i  of  clergy.  The  passage  affords  an  amus- 
ing instance  of  the  ease  with  which  his  senten- 
tious flippancy  compresses  into  a  very  small 
apace  a  copious  mass  of  false  statement  and 
impertinent  reflection.  **  On  ^tait  si  savant 
Ters  le  dixi^me  et  onzibme  si^de,  qu'il  s'intro- 
duisit  one  coutume  ayant  force  de  lot  en 
France,  en  Allemagne,  en  Angleterre,  de  faire 
grace  de  la  oorde  a  toot  criminel  condamn6 
qui  savait  lire ;  tant  un  homme  de  cette  Erudi- 
tion Etait  n^cessaire  ^  I'Etat.  Guiliaome  le  hk- 
tard,  conquErant  de  I'An^leterre,  y  porta  cette 
ooutume.  Cela  s'appelloit  b^n^fice  de  clergie, 
*  benefictom  dericorom  aut  clergioomm.' 

"  Nous  avens  remarquE  en  plus  d*on  endroit, 
qoe  de  vieuv  osages  perdas  ailteors  se  retrou- 
▼eat  en  Angleterre,  comme  on  retroova  dans 
I'ile  de  S&mothrace  les  aneieus  myst^res  d*Or- 
pb^.  Aiijoord'hni  mSme  encore  ce  b^n^fice 
de  clergie  sobsiste  cbez  les  Anglais  dans  toute  sa 
ibfce  pour  un  meurtre  commis  sans  desseio,  et 
poor  OD  premier  vol,  qui  ne  passe  pas  cinq  cents 


Lord$.  Ay,  ay. 

L.  JET.  S.  This  House 
Chamber  of  Padiament. 


adjoaroed  to  the 


Then  the  peers  and  others,  retonied  back  to 
the  Chamber  of  Parliament  in  the  same  order 
they  came  down,  except  that  his  royal  high- 
ness the  duke  of  Cumberland  walked  after  the 
lord  chancellor. 

lirres  sterling.  Le  criminel  qui  sait  lire  de- 
msode  un  b4nEfice  de  clergie :  on  ne  pent  le 
lui  refuser.  Le  juge,  qui  Etait  r^pnlE  par 
I'ancienne  lot  ne  aavoir  pay  lire  lui*m^rae,  s'en 
rapporte  encore  au  cbapelsin  de  la  prison,  qui 
pr^nte  un  livre  au  condamnE.  Ensnite  il  de- 
mandeauchapelain,*  Legit?'  lit-il?  Le  chape- 
lain  r^pond,  *  Legit  ut  clericus,'  il  lit  comme 
un  clerc.  Et  alors  on  se  contente  de  faire 
marqoer  d'un  fer  chaud  le  criminel  ii  la  panme 
de  la  main.  On  a  eu  soin  de  I'enduire  de 
graisse,  le  fer  fume  et  fait  un  siflement,  sans 
fkire  aucon  mal  au  patient  r^putE  clwc.*' 

CoDcemiog  the  doubt  (mentioned,  p.  640 
and  aflerwaHs),  whether  *  homo'  included  both 
genders,  see  Barrington's  Observ.  on  10  £d.  S, 
Stat  3;  20  H.  6,  c.  9,  and  1  Edw.  6. 

For  more  concerning  trials  of  Peers  and 
Peeresses,  see  the  Case  of  lord  Ferrers,  vd. 
19,  p.  886. 


652.  Proceedings  against  John  Horne,  Clerk,  on  an  Information 
ip  the  KingVBench  by  the  Attorney-General,  for  a  Libel: 
17  George  IIL  a.  d.  1777. 


Id  this  Case,  the  report  of  the  proceedings 
bad  upon  the  Trial  at  Guildhall,  and  upon 
the  Attorney-General's  Motion  for  Judg- 
ment in  the  Court  of  King's-bench  at  West- 
minster, was  published*  by  the  Defeiidant, 
Mr.  Horne.  I  have  sulgoined  an  account, 
(compiled  from  Mr.  Cowper's  Reports  and 
Brown's  Cases  in  Parliament)  of  the  subee- 
quent  proceedings  before  the  House  of  Lords. 

1.  Tbb  Trial  at  Guildhall. 

London^  to  wit.  xjE  it  remembered,  That 
Edward  Tburlow,  esq.  attorney  general  of  our 
present  sovereign  lord  the  king,  who  for  our 

•  With  the  following  title:  « The  Trial  at 
large  of  John  Home,  esq.,  upon  an  Informa- 
tion filed  Ex  Officio  by  hia  majesty's  attomey- 
seneral,  for  a  libel,  before  the  right  hon. 
William  earl  of  Mansfield,  in  the  court  of 
KiogVbench,  Guildhall,  on  Friday  the  4th 
of  July,  1777.  Published  by  the  defendant 
from  Mr.  Gomey's  short- hand  notes. 

•  r— Nee  nelltta  tetrior  uHa  est, 

•  Qoam  servi  nbict  is  libera  colfa 


said  present  sovereign  lord  the  king  proaecttlcs 
in  this  behalf,  in  his  proper  person  comes  iato 
the  court  of  our  said  present  sovereign  lord  the 
king  before  the  king  himself,  at  Westminstfr; 
in  the  county  of  Middlesex,  on  Thursday  sest 
after  fifteen  days  from  the  day  of  St.  Martin 
In  this  same  term,  an4  for  our  said  tord  the 
king  giveth  the  court  here  to  understand  and 
be  informed,  that  John  Home  late  of  London, 
clerk,  being  a  wicked,  maliciout,  seditious,  and 
ill  disposed  person,  and  being  grenlly  disaffect 
ed  to  our  said  preaent  aoveretgn  lord  the  kiog 
and  to  his  admmistration  of  the  government  of 
this  kingdom  and  the  dominiona  thereunto  be* 
longing,  and  wickedly,  maliciously,  and  sedi- 
tiously intending,  devising,  and  contriving  to 
stir  up  and  excite  discontents  and  seditions* 
among  his  majesty's  subjects,  and  to  alieaale 
and  withdraw  the  affection,  fidelity,  and  atte* 
gjance  of  his  said  majesty's  aul^ects  from  bis 
said  majesty,  and  to  insinuate  and  cause  it  to  ba 
believed  that  divers  of  his  majesty's  tnnoeent 
and  deserving  subjects  bad  been  iohuasanly 


*  As  to  the  operation  of  these  %rords,  see 
tord  Ellenboroogh's  Judgment  in  the  Cass  9i 
the  King  againtt  Fliillippa»  6  Sast,  464* 
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Murdered  bjr  bis  said  midestjr's  troops  in  the 
province,  colony,  or  plantatioa  of  the  Massa- 
cbusetS'Bay  in  New-£oi;laDd,  in  America,  be- 
lopg;iD|^  to  the  crown  of  Great- Britaun,  and  ua- 
lawfully  and  wickedly  to  seduce  and  encourage 
bis  nsajesly's  subjects  in  the  said  province,  co- 
lony, or  plantation,  to  resist  and  oppose  his  ma- 
jesty's n^vemment,  on  the  8tb  day  of  June,  in 
tbe  15tb  year  of  the  reign  of  our  present  sove- 
reign lord  Geort^  the  third,  by  the  ^race  of 
G<m1  of  Great- Britain,  France,  and  Ireland, 
king,  defender  of  tbe  faith,  &e.  with  force  and 
arms  at  London  aforesaid,  in  the  parish  of  St. 
JUIary-le-Bow,  in  the  ward  of  Cheap,  wickedir, 
maliciously,  and  seditiously  did  write  and  pun- 
liab,  and  cause  and  procure  to  be  written  and 
published,  a  certain  false,  wicked,- malicious, 
scandalous,  and  seditious  lib^l  of  and  concern- 
ing  liis  said  majesty's  government  and  the  em- 
floyment  of  bis  troops,  according  to  the  tenor 
ami  effect  following :  *  King's-Arms  tavern, 
«  Corahill,  June  7, 1775.    At  a  special  meeting 

*  this  day  of  several  members  of  the  Coostitu- 

*  tional  Socief|r,  during  an  adjournnoent,  a  geo- 

*  tieman  proposeil  that  a  aubocription  should  be, 

<  immediately  entered  into  by  such  of  tbe  mem- 
*■  hers  present  who  might  approve  tbe  purpose, 
«  for  raising  the  sum  of  100/.  to  be  applied  to 

<  the  relief  of  the  widows,  orphans,  and  aged 

*  parents  of  our  beloved  American  fellow- sub- 

<  lects,  wboy  faithful  to  the  character  of  En^- 

*  lisbmen,  preferring  death  to  slavery,  were  for 
*^  that  reason  only  inhumanly  murdered  by  tbe 

*  king's'  (meaning  his  said  majestv'e)  *  troops  at 
«  or  near  Lexington  and  Cooeord,  in  the  pro- 

*  vioce  of  MasAchosets'  (oieaningtfae  said  pro- 
vince, colony,  or  plantation  of  tbe  Mlaasacha* 
aets-Bay  in  New-finebnd,  in  America,)  *  on 

*  tbe  19th  of  last  April;  which  sum  being  im- 

*  mediately  collected,  it  was  tbereapon  rcMlved 

*  that  Mr.  Home'  (meaning  himself  the  said 
/ohn  Home)  *  do  pay  to-morrow  into  tbe  bands 

*  of  Mess.  Brownes  and  Collinsou,  on  account 

*  of  Dr.  Franklin,  tbe  said  sum  of  100/.  and 

*  Ibat  Dr.  FraokUn  be  requested  to  apply  tbe 
'  aame  to  the  above-mentioned  purpose ;  John 

*  Home'  (meaning  himself  tbe  said  John 
Home)  10  contempt  of  our  said  lord  tbe  king, 
in  op^o  violation  of  the  laws  of  this  kingdom, 
to  Ibe  ef  il  and  pemiciooa  example  of  all  others 
in  tbe  like  ^se  offending,  and  also  against  tbe 
peace  of  our  said  present  soveieigu  lord  the 
king',  bis  crown  and  dignity  :  and  tbe  said  at- 
torney-seneral  of  our  aaid  lord  the  king  for  our 
said  lord  tbe  king  further  gives  the  court  here 
to  onderstand  and  be  informed,  that  tbe  said 
John  Home  being  socb  person  as  aforesaid, 
and  again  anlawfaTly,  wickedly,  and  seditioual  v 
iui/enmogt  devising,  and  contriving  aa  aforessid, 
alleffwai^a,  to  wit,  on  the  0th  day  of  June  in 
tbe  1Mb  year  aforesaid,  with  force  and  arms  at 
Lnadon  aiofieaaid,  iq  tbe  parish  and  ward  afore- 
anid,  wickedly,  maUdously,  and  seditiously 
priDlad  end  puUished,  and  ceased  and  procumd 
to  be  prvpted  add  puhlished,  in  a  certain  news- 
paper, iatitled.  The  Morning  Chronicle  and 
JUMidoQ    J^fjtftimtiii  •  *  ^«^^  other  false, 


'  wicked,  malidous,  scandalous,  and  seditione 
liUel,  of  and  concerning  his  ssid  majesty's  go* 
vernment  and  tbe  employment  of  bis  troops, 
according  to  tbe  tenor  and  effect  following  ; 
that  is  to  say,  *  King's  Arms  tavern,  Comhillv 
« June  7,  1775.     At  a  special  meeting  this 

<  day  of  several  members  of  tbe  Constitutional 

*  Society,  during  an  adjournment,  a  gentleman 

<  proposed  that  a  subscription  should  be  imme* 

<  diately  entered  into  by  such  of  the  member* 

*  present  who  might  approve  the  purpose,  for 

*  raising  the  sum  of  100/.  to  be  applied  to  the 
«  relief  of  tbe  widows,  orphans,  and  aged  pa- 

<  rents  of  our  beloved  American  fellow-eubjects, 

*  who,  faithful  to  tbe  character  of  £nglish men, 

*  preferring  death  to  slavery,  were  for  that  re^ 

<  son  only  inhumanly  roaraered  by  tbe  king's* 
(again  meaning  bis  majealy's)  *  troops  at  or 

*  near  Lexington  and  Concord^  in  the  province 

*  of  Ma^Sachusets'  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massacbuseta 
Bay  in  New  England,  in  America)  '  on  the 

*  19tb  of  last  April ;  which  sum  being  imme- 

*  diately  collected,  it  waa  thereupon  resolved 

*  that  Mr.  Home'  (again  meaning  himself  the 
said  John  Horne)  ^  do  pay  to-morrow  into  the 

*  bands  of  Mess.  Brownes  and  ColKnson,  on 

*  the  account  of  Dr.  Franklin,  tbe  said  sum  of 

*  100/.  and  that  Dr.  Franklin  be  requested  to 

*  apply  tbe  same  to  4he  above-mentioned  por- 

*  pose;  John  Home'  (again  meaning  himself 
the  said  John  Home)  in  contempt  of  our  said 
lord  the  king,  in  open  violation  of  tlie  laws  of 
this  kingfdom,  to  the  evil  and  pernicions  exam- 
ple of  all  others  in  the  like  case  ofiending,  and 
against  the  peace  of  our  said  lord  the  king,  bit 
orown  and  dignity:  and  the  said  attorney  ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
tbe  king  further  given  the  Court  hero  to  un- 
derstand and  he  informed,  that  the  said  John 
Horne  being  such  person  aa  aforesaid,  and  con- 
triving and^wickedlv  and  maliciously  devising 
and  intending  as  amresaid,  afterwards,  to  wit, 
on  tbe  9tb  day  of  June,  in  the  15th  year  afore- 
said, with  force  and  arms  at  London  afriresaid, 
in  the  parish  and  ward  aforesaid,  widcedlVy 
maliciously,  and  seditiously  did  print  and  pub- 
liah,  and  caoae  and  procure  to  be  printed  >and 
published,  in  a  certain  other  newa-paper,  enti- 
tieii,  The  London  Packet,  or  New  Llovd'i 
Evening  Post,  a  certain  other  false,  wicked, 
scandaloua,  malicious,  and  seditions  libel  of  and 
eonceming  bis  said  majesty's  government  and 
tbe  emplovment  of  his  troops,  according  to  the 
tenor  and  effect  following;   that  is  to  say, 

*  King's  Amis  tavern,  Combill,  June  7, 1775. 

*  At  a  apecial  meeting  ,tbia  day  of  several 

*  members  of  the  Constitutional  Society,  during 

*  an  aiyournment,  a  ffentleman  proposed  thidi 
'  a  subscription  should  be  immediately  entered 

*  into  (by  such  of  the  members  present  who 

*  might  approve  tbe  purpose)  for  raising  tbe 

*  sum  of  100/^  to  be  applied  to  the  relief  of  tbe 
*'  widowa,  orphans,  and  aged  parents  of  onr 

<  beb>ved  American  feUow-aubjects,  who,  foitb- 

*  ful  to  tbe  character  of  Engtisbmen,  preferring. 

*  death  to  aUvery,  were  tor  tfapt.wnaan  enijfE. 
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*  inhuinahlj  mordefed  by  the  king's'  (ifaeaniDg 
liis  skiid  majesty's)  *  troops  at  or  tear  Lexiog- 

*  too  and  Concord,  in  the  provjoce  of  Massa- 

*  cbiisets'  (meaning  the  said  province,  colony, 
or  plantation  of  the  Massacbusets  Bay  in  New 
England,  in  America)  ^  on  the  19lh  of  last 

*  April ;    which  sOm  being  immediately  col- 

*  lected,  it  was  thereupon  resolved,  that  Mr. 

*  Home'  (again  meaning  himself  the  said  John 
Home)  *  do  pay  to-morrow  into  the  bands  of 

*  Mess.  Brownes  and  Collinson,  on  the  account 
■*  of  Dr.  Franklin,  the  said  sum  of  100/.  and 
'  that  Dr.  Franklin  be  requested  to  apply  the 

*  same  to  the  above-foentioned  purpose ;  John 

*  Home'  (again  meaning  himself  (he  said  John 
Home)  in  contempt  of  our  said  lord  the  king, 
'in  open  violation  of  the  laws  of  this  kingdom,  to 
the  evil  and  pernicious  example  of  all  others  in 
4he  like  case  offending,  and  also  against  the 
peace  of  our  said  lord  the  king,  bis  crown  and 
dignity  :  and  the  said  attomev  general  of  our 
siaid  lonl  the  king  for  our  said  bird  the  king 
further  gives  the  Court  here  to  udderstand  and 
he  informed,  that  the  said  John  Home  being 
such  person  as  aforesaid,  and  contriving  and 
wickedly  and  maliciously  devising  and  intend- 
ing as  aforesaid,  afterwards,  to  wit,  on  the  9th 


to  the  like  case  offending, and  agaimt'tbe  \ie0ki 
of  our  said  lord  the  king,  his  crown  asd  6\jt* 
nity  :  and  the  said  attorney  general  of  sur  m^ 
present  sovereign  lord  the  king  for 
lord  the  king  further  gives  the  Court  h 
understand  and  be  informed,  that  the  s»d^Ji 
Home  being  such  person  as  aforesaid,  an) 
contriving  and  wickedly  and  malicioos^  i^ 
vising  and  intending  as  aforesaid,  afterirfard^  i 
to  wit,  on  the  9th  day  of  June  in  the  15tb  jetf 
aforesaid,  with  force  and  arms  at  London  afore* 
aaid,  in  the  parish  and  ward  aforesaid,  wick* 
ediy,  maliciously,  and  seditiously  did  print  and 
publish,  and  oaose  and  procure  to  be  piinted 
and  published,  a  certain  other  false,  wicked, 
malicious,  scandalous,  and  seditious  libel  of  and 
concerning  his  said  majesty's  goveromeat  aad 
the  employment  of  his  troops^  according  to  the 
tenor  and  effect  following ;  that  is  to  IS7, 
'  King's  Arms  tavern,  Cornhill,  Jane  7.  '  At  I 
'  special,  meeting  tliis  day  of  several  mm* 

*  ben  of  the  Constitutional  Society,  duria^ 
'  an  adjournment,  a  gentleman  proposed  that 

*  a  subscription  shouM  ba  immediately  entered 
'  into  (by  snch  of  the  members  present  who 
'  might  approve  tlie  purpose)  for  raising  the  sum 

*  of  100/.  to  be  applied  lothe  relief  of  the  wi- 


day  of  June  in  the  15th  year  aforesaid,  at  | '  dows,  orphans,  anu  aged  parents  of  our  belof 


London  afotesaid,  in  the  parish  and  ward  afore- 
said, wickedly,  maliciously,  and  seditiously  did 
print  and  publish,  and  cause  and  procure  to  be 
{>rinted  and  published,  in  a  certain  other  news- 
paper, entitled,  The  Public  Advertiser,  a  cer- 
tain other  false,  wicked,  scandakius,  malicious, 
and  seditious  libel  of  and  concerning  his  said 
majesty's  government  and  the  employment  of 
bis  troops,  according  to  the  tenor  and  effect 
following;  that  is  to  say, '  Kings's  Arms  tavern; 
^  Cornhilly  June  7.    At  a  special  meeting  this 

*  day  of  several membersof  the  Constitutional 

<  Society,  during  an  adjonrnmeat,  a  gentleman 

*  proposed  that  a  subseription  be  immediately 

*  entered  into  (by  such  of  the  members  present 

<  who  miglit  approve  the  piirpose)  for  raising 

*  the  sutki  of  100&  to  be  applied  to  the  relief  of 

*  the  widows,  orphans,  and  aged  parents  of  <i»r 
%  beloved  American  feUow-sirtjects,  who,  faith- 

*  ltd  to  the  character  of  Boglishaien,  preferring 
^  death  to  slavery,  were  for  that  reason  only 
^  itibun&anly  mmderfed  by  the  king^'  (meaning 
lifis  said  majesty's^  *  trodpsator  near  Lexing- 

<  ton  and  Concord,  in  the  province  of  Massa- 

*  cbusets'  (raeaniug  the  said  proi^ince,  colony, 
•r  plantation  of  the  Masnaehusets  Bay  in 
New  England,  in  America^  <  ott  the  19lb  of 
■  last  April ;  which  sum  oeing  immediately 
'coltected,  it  was  thereupon  resolved  that  Mr. 

*  Home'  (again  meaning  himself  the  said  John 
fiohie)  *  do  pay  to-morrow  into  tbe  hands  of 
''M«ss.  Brownes  and  Collinsoii,  on  tbe  account 
^of  Dr.  Frankitn^  the  said  sum  of  100/.  and* 

*  Ibat  Dr.  Frank lin  be  re<juested  to  apply  tbe 
''Same  to  the  ab<iyementioned  purpose ;  John 
''Home'  fagain  meaning  himself  the  said  John 
Korne)  in  coittempt  of  our  said  lord  the  king, 
it  open  violation  m  tl»e  laws  of  this  kingdom, 
l«!tlR  cf il^a&diperflicioastxasipie  of  all  ^ers* 
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*  ed  American  fellow-suljectB,  who,  foithful  to 

*  the  character  of  Englishmen,  preferring  death 
'  to  slavery,  were  for  that  reason  only  iobu- 

*  manly  murdei«d,by  the  king's'  (again  mean- 
inf  hm  said  majesty's)  <  troops  at  or  near  Lex- 

*  ingtoo  and  Concord,  ia  the  province  of  Mas- 

*  sacbttseta'  (meaniog  tbe  aaid  province,  colooy , 
or  plantation  of  the  Masaacbosets-bay  in  New- 
England,  in  America^  *  on  tbe  19tb  of  last 

*  April ;   which  sum  neing  hn mediately  col- 

*  lected,  it  was  thereupon  resolved  that  Mr. 

*  Home'  (agttio  naeaning  himself  the  said  Jskd 
Home)  *  do  pay  to> morrow  ioto  the  hands  of 

*  Mess.  Brownes  and  Collinson,  on  acoouet  of 

*  Dr.  Franklin,  the  said  sum  of  IdO/.  and  that 

*  I}e,  Franklin  be  requested  to  apply  th«  san6 

*  to  the  abavcMnentioned  purpoee ;  John  Horse' 
(again  .meaning  himself  the«atd  John  Home) 
in  cbnllenipt  of  oar  said  lord  %be  king,  in  opeS 
violation  'of  the  laws  of  this  kingdom,  ts  dis 
evil  and  pertn^ious  example  of  all  others  m  tbe 
like  ca^  offetiding,  and  also  against  tbe  pctee 
of  our  said  present  sovereign  lord  the  king,  his 
erowBi  and  digni^ :  and  the  said  altoraev<fe* 
neral  •  of  onr  said  present  awereigo  lord  tfas 
king  for  o»r  said  lord  the  king  further  gins 
the  Couvt  >liere  to  understand  and  beinforoDed, 
tbat  the  said  John  Home  being  auch  |wnoi| 
a^  aforesaid,  and  contriving  and  wickedly  spd 
maliciously  devising  and  intending  as  afoiiflaidy 
afterwards,  to  wit,  on  tbe  9th  pr  June  in  tfaa 
15th  yaar  aforesaid,  with  force  and  arms  at 
London  aforesaid,  in  tbe  parish  and  ward  sfon* 
saidi'wiokedMr,  maliciously,  and  seditiously  did 
print  and  publish,  and  cause  and  procure  to  he 
priBfted  and  pnbiisbed,  a  eertato  other  folss, 
wicked,  maKcious,  scaniiahMis,  and  seditisos 
libel,  in  which  said  last-meDtioiied  libel  M 
QOAtalned,  amsiigvt  other  Ahhi^  AremAM 


657] 


Jbr  a  Libd» 


A.  D.  1777. 


[659 


^jBMdalotts,  ^malicioas^  aod  seditioas  matters  of 
ktid  iftoceroing  bis  migesty'a  gofernneDt^  and 
the  employ  ment  of  his  troops,  according:  to  the 
9eiiur   aod  effect  foHowmii:;   that    ia  to  say, 

*  JLiiiff'a  Arms  Tavern,  Cornbiil,  June  7.  At  a 
^icciai  meetiD^  this  day  of  several  membefti 
'  of  tlie  Constitotiooal  Society,  duribg  an  ad- 
/  joamoneDt,  a  geotlemao  proposed  that  a  sub- 
^  scriptioo  should  be  immediately  entered  into 
^  (by  such  of  the  members  present  who  might 

*  approve  the  purpose)  for  raising  the  sum  of 

*  100/.  to  be  applied  to  the  relief  of  the  widows, 
<  orphans,  and  aged  parents  of  our  beloved 

*  American  fellow-subjects,  who,  faithful  to  the 

*  character  of  Bnglishmen,  preferring  death  to 

*  slavery,  were  for  that  reason  only  inhumanly 

*  murdered  by  the  kingV  (again  meaning  bis 
said  majesty's)  *  troops  at  or  near  Lexingfton 

*  and  Concord,  in  the  province  of  Massachusets' 
(meaning  the  said  province,  colony,  or  plan- 
tation of  the  Massachusets  Bay  in  New  Bog- 
land,  in  America)  *  on  the  19th  of  last  April/ 
in  contempt  of  our  said  lord  the  king,  in  open 
violation  of  the  laws  of  this  kingdom,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  also  against  the  peace 
of  our  gaid  present  sovereign  lord  the  king,  his 
crown  and  dignity:  and  the  said  attorney- ge* 
Beral  of  our  said  lord  the  king  for  our  said  lord 
the  king  farther  gives  tbe  Court  here  to  under* 
aland  and  be  informed,  that  the  said  John 
Home  being  such  person  as  aforesaid,  and 
again  unlawfully,  wickedly,  maliciously,  and 
aeditiously  intending,  devising,  and  contriving 
9a  aforesaid,  afterwards,  to  wit,  on  the  I4th  day 
of  July,  in  the  15th  year  aforesaid,  with  force 
and  arms  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  wickedly,  maliciously, 
and  seditiously  did  write  and  publish,  end  cause 
and  procure  to  be  written  and  published,  a  cer- 
tain false,  wicked,  malicious,  scandalous  and 
seditious  libel  of  and  concerning  his  said  ma- 
jesty's government  and  the  employment  of 
iiis  troops,  according  to  the  tenor  and  effect 
following:  *  I'  (meaning  himself  the  said  John 
Borne)  ^  think  it  proper  to  give  the  unknown 

*  contributor  this  notice,  that  1*  (again  mean- 
ing* himself  the  said  John  Home)  *  did  yester- 

*  day  pay  to  Messieurs  firownes  and  Collinson, 

*  on  the  account  of  Dr.  Franklin,  the  sum  of 

*  50il  and  that  V  (again  meaning  himself  the 
■aid  John  Home)  *  will  write  to  Dr.  Franklin, 

*  requesting  him  to  apply  the  same  to  the  relief 

*  of  tbe  widows,  orphans,  and  aged  parenUi  of 

*  our  beloved  American  fellow-subjects,  who, 
'  faithful  to  the  character  of  Englishmen,  pre- 

*  ferriog  death  to  slavery,  were  tor  that  reason 
'  only  inhumanly  murdereil  by  the  kingV 
(meaning    his  said  majesty's)  '  troops  at  or 

*  near  ljpxin;^ton  and  Concord,  in  the  province 

*  of  Massachusets,'  (meaning  the  said  province, 
colony,  or  plantation  of  the  Massachusets  Bay 
in  New  England,  in  America)  *  on  tbe  19th  of 

*  last  April ;  John  Home,'  (again  meaning 
Uaaself  the  said  John  Home)  in  contempt  of 
our  jsaid  lord  the  king,  in  open  Tiolation  of  the 
laws  of  thia  kingdoDi  to  the  evil  and  pernici- 
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out  exaiDple  of  all  others  in  the  like  case  of- 
fending, and  also  against  the  peace  of  our  said 
present  sovereign  lord  the  king,  his  crown  and 
dignity :  and  |he  said  attorney-general  of  our 
said  lord  the  king  for  our  said  lord  the  king 
further  gives  the  Court  here  to  understand  an^ 
be  informed,  that  the  said  John  Home  being 
such  person  as  aforesaid,  and  again  unlawfully, 
wickedly,  and  seditiously  intending,  derisiog, 
and  contriving  as  aforesaid,  afterwards,  to  wit, 
on  the  15th  day  of  July,  in  the  15ih  year  afore- 
said, with  force  and  arms  at  Loudon  aforesaid^ 
in  the  parish  and  ward  aforesaid,  wickedly,  ma- 
liciousfy,  and  seditiously  printed  and  published, 
and  caused  and  procnred  to  be  printed  and  pub- 
Ibhed,  in  a  certain  other  news- paper,  intitled, 
The  Public  Advertiser,  a  certam  other  false, 
wicked,  malicious,  scandalous,  and  seditious 
libel  of  and  concerning  bis  said  majesty's  go* 
vernment  and  the  employment  of  his  troops, 
according  to  the  effect  following;  that  is  to 
say,  *  1'  (meaning  himself  the  said  Joha 
Home)  *  think  it  proper  to  give  the  unknowa 

*  contributor  this  notice,  that  V  (again  meaning 
himself  the  said  John  Home)  *  did  yesterday 
'  pay,  to  Mess.  Brownes  and  Collinson,  on  the 
'  account  of  Dr.  Franklin,  the  sum  of  50/.  and 

*  that  1'  (again  meaning  himself  the  said  Johu 
Home)  *  will  write  to  Dr.  Franklin,  reouesting 
*■  him  to  apply  tbe  same  to  the  relief  of  tha 

*  i^idows,  orphans,  and  aged  parents  of  onr  be- 

*  1/oved  American  fellow-subjects,  who,  faithful 
'  to  tbe  character  of  Englishmen,  preferring 

*  death  to  slavery, 'were'  (for  that  reason  only) 

*  inhumanly  murdered  by  the  king's'  (again 
meaning  his  said  majesty's)  '  troops  at  or  near 

*  Lexington  and  Concord,  in  the  province  of 
'  Massachusets'  (meaning,  the  saio  province, 
colony,  or  plantation  of  tbe  Massachusets  Bay 
in  New  England,  in  America)  *  oh  the  19th  of 
'  last  April;  John  Home,' (again  meaning  him- 
self  the  said  John  Home,)  in  contempt  of  our 
said  lord  tbe  king,  in  open  violation  of  the  laws 
of  this  kingdom,  to  the  evil  and  pernicious  ex- 
ample of  all  others  in  the  like  case  offending, 
and  also  against  the  peace  of  our  said  lord  the 
king,  his  crown  and  dignity :  apd  the  said  at- 
torney-general of  our  said  present  sovereign 
lord  the  king  for  our  said  lord  the  king  further 
gives  the  Court  here  to  understand  and  be  in- 
formed, that  the  said  John-  Home  being  sucit 
person  aa aforesaid,  and  contriving  and  wickedly 
and  maliciously  devising-  and  intending  as 
aforesaid,  afterwards,  to  wit,  on  the  said  15th 
day  of  July  in  the  15th  year  aforesaid,  with 
force  and  arms  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  wickedly,  malici- 
ously, and  seditiously  (did  print  and  publi|ih, 
and  cause  and  procure  to  be  printed  and  pub- 
lished, a  certain  other  false,  wicked,  malicions, 
scandalous,  and  seditious  libel  of  and  concern- 
ing his  majesty's  government  and  tbe  employ- 
ment of  his  troops,  according  to  the  tenor  and 
effect  following;  that  is  to  say,  *  1'  (meaning 
himself  the  said  Johli  Home)  *  think  it  proper 

*  to  give  the  unknown  contributor  this  notice, 

*  that  I'  (meaning  himself  the  said  John  Uorae} 
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<  did  vetterday  pay  to  ATenietirs  Broimeii  tnd 

*  €o1no'90D,  OD  the  aocoanl  of  Dr.  t^ranklio, 

<  the  taiD  of  50/.  anil  thai  1'  (again  meaning 
)iimaelf  the  said  John  Horne)  <  will  write  to 

*  Dr.  Franlclin,  reqOestibfC  him  to  apply  the 
'*  laroe  to  the  relief  of  the  widows,  orphans,  and 
*'aged  parents  of  our  beloved  American  fellow- 
'«  aubjecta,  who,  faithful  to  the  character  of 
^  Euj^liabmen,    preferring    death   to   slavery, 

*  were  for  that  reaison  only  inbumaulv  mur- 

*  denfid  by  the  kiogV  (again  meaning  hia  said 
tnaieaty'ai  *  troops  at  or  near  Lexington  and 

<  donconi,  in  the  province  of  Maasachusets' 
(meaning  th^  said,  province,  colony,  and  plan- 
tatioo  of  the  Maasachusets- Bay  in  New  Eng- 
land, in  America)  <  on  the  19th  of  last  Apm ; 

•  *  John  Home'  (again  meaning  bimself  the  said 
John  Horne)  in  contempt  of  our  said  lord  the 
king,  in  open  violation  of  the  laws  of  this  king- 
dom, to  toe  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  ana  against 
the  peace  of  our  said  present  sovereign  lord  the 
king,  his  crown  and  dignity :  whereupon  the 
said  attorney- general  of  our  said  lord  the  king, 
who  for  our  said  present  sovereign  lord  the 
king  prosecutct  in  this  behalf,  prays  the  consi- 
deration of  the  court  here  in  the  premiaea,  and 
that  due  process  of  law  may  be  awarded  against 
him  the  aaid  John  Horne  in  this  behalf,  to  make 
bim  answer  to  our  said  present  sovereign  lor$l 
the  king  touching  and  concerning  the  premisep 
•foresaid^  &c.  £.  Thurlow.* 


Friday^  July  4,  1777. 

As  soon  aa  the  court  waa  opened,  the  special 
jury  were  called  over :  eleven  only  appearing, 
Sir.  Attdrney  General  prayed  a  tales.  The 
|k>z  containing  the  namea  of  the  common  jury 
atanding  open  upon  t)ie  table,  the  Associate 
took  out  a  paper,  and,  shewing  it  to  Mr.  Horne, 
asked,  if  he  bad  any  objection  to  that  man^s 
being  sworn  on  the  jury  f  Mr.  Horne  replied, 
**  I  object  to  that  name,  and  for  this  reason :  1 
desire  that  the  box  may  be  shut  and  shaken ; 
and  when  that  ia  done,  I  shall  bavcj  no  objec- 
tion to  any  Mme.*'  The  box  waa  accordingly 
fthot  and  shaken,  and  a  name  drawn  out ;  but 
another  of  the  apecial  jury  coming  into  court, 
the  talesman  was  not  sworn. 

The  folWwiiig  Special  Jury  wm  aworn : 

Joseph  Dalmer,  Cursitop-atreet,  merchant. 
Philip  Bulkley,  Fleet- street,  druggist*  . 
Jamea  Brant,  Cbeapside,  rilkman. 
David  Biifnr,  Cheapside,  woollen-draper. 
William  WatU»  Fore-street,  goldsmith. 
Nalhaniel  Lucas,  Fore-atreet,  merchant. 
Tf iHiain  Abdy,  Oat-laoe,  goldsmith. . 
Thomaa  8mifb,  MDk-atreet,  merchant. 
Tho.  Brooks,  Cateaton -street,  linen-draper. 
M.  Stanton,  Aldermanbury,  warehouseman. 
Wm.  Loydd,  Christ-church,  woollJeo-draper^ 
Henry  Monia,  Fleet-atreet,  silversmith. 


*  Afierwarda  lordThurlow  and  Lord  ObaOf 
MIor. 


Then  the  Informatioii  was  opeMsd  by  Hh 
Bailer. 

Mr.  Home,  My  lord,  with  your  lordship'k 
permission,  1  believe  it  is  proper  for  me,  at  Ibis 
time,  liefore  Mr.  Attorney-General  proceeds,  to 
make  an  objection ;  and  to  request  your  lord- 
ship's decision  concerning  a  point  of  practice 
in  the  proceeding  of  this  trial.  Have  I  your 
lordship's  leave  P 

Lord  Mantjield.    Certainly. 

Mr.  Hbrne.    Gentlemen  of  the  jury— -— 

Imt^  Mansfield,  No.  I^ot  to  the  jur}^.  It 
you  make  an  objection  to  the  irregularity  of 
theproceedhigs,  you  must  address  me. 

Mr.  Horne,  1  am  well  at\are  uf  it:  and  I 
hope  that  your  lordship  will,  tt()on  this  and 
other  occasions,  hear  me  before  y^iu  suppfise 
me  to  be  in  the  wrong.  I  was  not  goini;  to 
address  ray  argument  V)or  my  objection  to  the 
jury ;  if  your  lordship  will  only  p(>riiiit  me  to 
request  their  attention;  becairse  I  have  fre- 
quently observed  upon  trials,  that  in  all  cssfl 
almost,  when  application  has  been  mnde  to  the 
judge  to  decide  upon  any  olijectioo,  .the  jnr^ 
have  been  generally  sop)>o8ed  to  be  in  a  maoner 
out  of  court ;  and  I  therefore  now  address  my- 
self to  the  jury^  only  to  requeat  their  attentiuO| 
and  for  no  other  purpose. 

Lord  Mantfieii.    Very  well.    Go  on. 

Mr.  Horne,  Gentlemen  of  the  jury,  whsl 
I  have  aaid  to  his  lordships  if  ^ou  heard  it,  may 
perhaps  make  it  unnecessary  for  me  to  adilresa 
yon.  Gentlemen,  though  w  hat  1  am  goiog 
to  say  to  his  lordship  respects  a  matter  w 
law  and  practice  of  the  Court,  yet  1  meant  to 
requeat  your  attention,  because  you  may  find 
perhaps  that  the  decision  may  concern  \  ou  to 
near  it.  My  lord,  I  understand  (and  1  tbiok 
I  aee  good  reasons  why  it  should  be  so)  that  it 
Is  the  usual  practice  and  wholsome  custom  of 
the  Court,  in  trials  of  this  kind,  that  unless  tba 
deftndant  examines  wilnesaea  in  his  defence, 
the  defendant's  answer  closes  the  pleadiog: 
and  it  is  not  the  practice,  in  that  caae,  that  tba 
counsel  for  the  prosecution  should  reply.  Bu^ 
my  lord,  in  the  late  iriala  of  the  printers,  for 
pnnting  an4  publishing  the  atlvertisement  now 
in  question,  I  observed  that  Mr.  Attorney-Ge- 
neral claimed  and  exercised  the  pecaliar  privi- 
lege of  replying,  notwithstanding  that  no  wit- 
nesses had  been  called  for  the  defendant.  My 
lord,  with  your  lordship's  permission,  I  mesa 
to  submit  my  reasona  to  your  lordship  in  sup* 
port  of  my  objection  to  this  claim  of  Mr.  At- 
torney-General in  the  present  trial. 

Lord  Mansfield,  You  Cf»me  too  early  for 
the  objection ;  because  the  objection,  if  there  tl 
any  foundation  in  it,  ahoald  bo  w  ben  be  gets  ap 
to  reply. 

Mr.  Borne,  My  lord,  I  own  1  did  expect 
that  Mr.  Attorney-General  would  urge  Mate- 
thing  of  that  kind  againat  what  I  have  said.  I 
stopped,  expecting  that  anawer  from  him ;  bt- 
cauae,  my  ford,  he  may,  Tery  likely,  imaifina 
it  io  be  a  part  of  the  duty  of  bis  office  to  bafia 
me  ia  any  uuumart  and  to  take  all  adraBti(g«^ 
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yMdk  b?  W^  wiMIkv  ikir  or  wifiMr,  Hfp^ioffjt 
m^  w4  tm  ftUra  «  renUd  a^aiiiit  ueJw  9Py 
.  means — thei^e  are  reabons  wb j  he  shoiu^  at- 
t«Bikita4o  ao;  aa4  therefore,  1  own,  1  ex- 
yecM  thf  t  the  Attomey-Gaoeral  wQold  h^va 
w^ged  tb^  against  ipe.  But,  my  lord,  1  ap^ 
preheod,  with  great  sobmiflsioD,  that  this,  and 
Ihvi  on^,  is  the  prQ|»er  moment 

Lord  Monoid.  Air.  Home,  I  will  do  so 
i^  for  yon.  If  tha  defence  that  yon,  are  to 
vsake  may  in  any  manner  be  gw^^d  or  go- 
veraed  by  a  ImowMgat  whether  the  Attomev- 
{Senfral  has  or  has  not  a  right  to  reply ;  if  Mr« 
il^tloniey-Oeneral  acquiesces  in  it,  1  have  no 
•bieotioa  t^  year  being  apprized  how  it  stands 
Mferaband;  because  otherwise  if  would  coine 
aAer  yoo  had  made  your  defence:  and  if  yo^ 
laaaa  to  calculate  yoor-defenoe  in  some  way 
diflepeatly,upon  the  ai:pactation  of  his  having  or 
hif  not  baring  a  rigbi  to  reply,  I  wiV  willingly 
^I  dare  say  the  Attom^-General  makes  no  ob- 
jecti«in  to  it)  hear  you  upon  that  point  now. 

AU>  Gen.    None  in  the  world. 

Mr.  IforiM.  Your  lordship  has  h^  upon  one 
ff  the  very  reasons  th%t  I  was  going  to  Uy  be- 
fore you.  But,  my  lord,  1  hadratber  that  thia 
kad  come  aa  a  matter  of  justice,  than  as  an  ao- 
qilieacence  from  the  Attorney- General ;  be- 
caose  I  suppose  that  every  defendant,  who 
•bail  bereaflter  stand  in  my  situation,  will  have 
the  same  right ;  and,  if  it  comes  as  a  matter  of 
finvoor  from  the  Attorney-General,  those  fx 
whom  1  am  much  more  concerned  than  iny- 
aelf,  may  not  perhaps  meet  with  that  genteel 
ac^escenee.  However,  I  thank  the  Attoruey- 
Geueral.  I  shall  bep^  then,  my  lord,  at  present 
to  make  my  objection.  I  am  sure  I  shquld 
iiave  been  permitted  to  make  it,  because  the 
niguments  which  I  had  lo  use  would  have  been 
««ch  aa  would  more  particularly  have  %fl«cted 
your  lordship's  mind.  If  then  i  am  permitted, 
I  suppose  that  I  am  now  to  object  to  the  right 
•f  reply. 

Lord  Mam^ld.  Yoq  are  now  to  ol^t  to 
the  right  of  reply. 

Mr.  Bart%e,  My  lord,  if  I  should  forgst 
my  thing  upon  this  occasion,  so  new  to  me, 
^mA  make  any  mistakes,  I  shall  beg  leave  to 
felvesb  my  memory  with  what  I  have  written 
down.  Ill y  lord,  1  have  been  taught  by  the 
bbst  tuthoritiea,  that  the  established  practice 
nod  approved  rules  of  the  court  are  so,  only 
because  they  are  reason,  and  reason  approved 
by  loog  experience;  and  they  obtain  as  rules 
#nd  practice  only  fbr  that  cause.  My  lord,  1 
beliei^  I  shall  not  be  contradicted  by  your  lord- 
abip,  ifhen  I  aver,  that  it  is  the  established 
practice  and  approved  rule  of  the  Court,  in 
trials  of  this  kind  f  where  the  Attorney- General 
does  not  prosecute)  that  if  the  evidence  brought 
lor  the  prosecation  is  not  controverted  by  any 
other  evidence  on  the  part  of  the  defendant,  but 
fbe  fact,  as  far  as  it  depends  upon  testimony, 
lakea  as  the  prosecotor's  evidence  left  it ;  that 
then  the  defendant's  answer  closes  the  plead- 
ing. Aad  this,  my  lord,  baa  obuined  and  been 
Mridisli«d  m  the  fpprov€4  rale  m4  vriatioe 


A.D.  m%         im 

of  the  Court,  baeanse  it  iasoppoiedflieni^tho4 
best  cajkttlat^  for  the  obtainii^  of  jusUce  |^ 
that  is,  for  the  conviction  of  the  guilty  and  Xh% 
acquittal  of  the  innocent ;  for  Mtb  are  to  be 
regarded :  and  when  that  b  doa^ ,  th?n  boly»  f 
suppose^  is  justice  done.  Now,  qoy  lord,  th^ 
reason  of  (hm  practice  is  not,  like  some  others^, 
so  covered  over  by  the  rust  of  ages,  or  diiiguisej 
bv  the  change  of  circurastano^,  as  that  ifr 
ahould  be  difficnit  qow  to  discover  it.  On  tbs^ 
contrary,  it  is,  to  my  understanding  and  appre- 
hension, as  plain  and  evident  now  as  it  was  the 
first  day  that  it  was  introduced.  But  th%t  p^  no 
part  of  my  business  to  enter  into :  th^  reason 
of  the  practice  it  does  not  belong  to  me  to. 
give,  lit  is  sufficient  for  me  to  say  that  su^cb  ii^ 
the  practice,  and  being  ^he  practice,  it  must  be. 
supposed  the  best  method  of  obtsioing  justice 
Then,  my  lord,  1  huipbly  submit  it  to  your 
lordship,  that  if  this  is  the  best  method  for  ob- 
taining of  jus.tioe,  a  contrary  method  must  be 
attempted  for  some  other  end;  and  thaten^ 
must  be  injustice,  or  the  conviction  of  the  ac« 
cused  by  any  means,  ftljf  lord,  the  practice- 
and  this  exemption  from  it,  which  Mr.  Attor- 
ney-General claims,  cannot  both  staiid :  one  ov 
the  other  must  be  given  up ;  because  tbey  cani> 
not  both  be  the  best  method  and  noost  ii||iely; 
means  for  the  obtaining  of  justice.  Now,  npij 
lord,  that  the  king,  or  that  the  attorn^y-ger 
neral  in  his  name,  snoold  be  permitted  to  pursu^ 
any  other  method  or  practice  than  that  esta- 
blished method  which  is  best  calculated  for  ibf| 
obtaining  of  justice,  ^ems  to  me  com|»leteljK 
absurd.  For  the  king,  such  as  the  law  ^ui\ 
such  aa  reason  conceive  him,  can  have  no 
other  interest  but  in  the  obtaining  of  ju«ticct 
impartial  justice.  And  if  it  was  possible,  my 
Iprd,  to  conceive  a  king  even  wi^h  a  leaninir  or 
an  inclination  on  either  side,  it  mqst  rather  bc| 
that  his  subjects  should  be  found  innocent  thai^ 
guilty.  But  this  claim  of  Mr.  Atiorney-Ge-, 
neral,  my  lord,  absurdly  supposes  the  contrary  i 
and  that  the  king  has  an  interest  in  their  being 
convicted ;  and  that  therefore  easier  and  readier 
means,  and  greater  means,  are  to  lie  allowed  tq 
the  king  for  obtaining  a  conviction,  tlian  ar^ 
allowed  to  any  other  person,  my  equal  or  mj 
inferior.  And  yet,  my  lord,  I  must  acknow« 
ledge  that  the  cisim  which  1  am  now  ol^ectiog 
to,  IS  not  a  new  one.  My  lord,  in  the  reign  of 
James  the  second,  that  man  (for  he  never  waf 
for  one  moment  a  king)  claimed  the  peculiar 
right,  prerogative,  and  power  of  disp«^usiiig 
with  the  laws  of  the  jand.  Sir  £dw.  Herliert, 
»the  chief  jiMtice  of  those  days,  and  the  other 
judges,  decided  in  favour  of  that  claiui.*  Thank 
God,  my  lord,  the  glorious  Revolution — (and  ( 
call  it  so :  it  shall  not  have  less  praise  from  m^ 
because  it  is  now  grown  nocourtly)— the  glor 
rious  Revolution  put  an  end  to  that  iniquity. 
Unfortunately  for  this  country,  the  principles 
which  produced  that  and  many  other  iniquitiea 
are  now   again  revived    aoU    fostered;    and 
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p.  lia^i  of  thiaCoUeotiOfi, 
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•monjfBt  many  other  aogt  shameful  doctrioes, 
thia  doctrine^of  a  dispensing  power  is  now  re- 
vived again — under  another  shape  and  form 
indeed  ;  but  it  is  the  same  power.  It  is  now 
a  prerogative  to  dispense  with  the  rules  aad 
tnetbods  of  proceedmg ;  that  is,  my  lord,  to 
dispense  witn  the  laws:  for  the  Vules  and 
methods  of  proceeding  (and  I  have  heard  your 
lordship  say  it  in  other  cases)  are  parts  ot  the 
laws  of  the  land.  My  lord,  I  have  heen  told 
(and  that  by  a  greater  authority  than  any  al- 
most that  now  lives)  that  "  the  methods  and 
forms  of  justice  are  essential  to  justice  itself.'* 
And,  my  lord,  Ihe  forms  and  methods  of  pro- 
ceeding are  particularly  tender  in  that  part  of 
the  laws  which  is  calculated  for  the  protection  of 
innocence.  My  lord,  the  |>enal  laws  are  made 
to  bring  criminals  and  offenders  to  justice ;  but 
the  forms  and  methods  of  proceeding  c^  the 
courts  of  justice  are  appointed  singly  to  distin- 
guish the  innocent  from  the  guilty,  and  to  pro- 
tect them  against  exorbitant  power.  My  lord, 
in  the  case  of  this  particular  privilege  which 
the  Attorney -General  claims,  I  think  I  could 
spend  a  day  in  shewing  how  many  received 
Kga\  maxims  and  truths  it  violates :  for  truth  is 
Cfsuch  a  natuie  that  it  has  a  thousand  branches 
issuing  from  it ;  and  falshood,  let  it  be  as  care- 
ful as  it  can,  will  run  against  some  one  or  other 
of  them.  I  do  really  believe  I  could  fairly 
spend  a  day  in  shewing  the  absurdity  of  this 
claim.  But  yet,  to  my  great  disadvantage  and 
my  great  sorrow,  when,  in  the  late  trial  of  the 
printers,  the  defendant's  counsel  objected  to 
this  claim  of  Mr.  Attorney-General,  your  lord- 
ship interfered  hastily,  and  ssved  Mr.  Attorney 
Genera]  the  trouble  of  vindicating  bis  claim. 
Your  lordship  saved  him  from  the  embarrass- 
ment he  would  then  have  found,  and  which  I 
am  confident  he  wiH  now  find,  to  produce  one 
single  ar^riiment  of  reason  or  justice  in  behalf 
of  his  claim :  and  this  your  lordsbijp  did  by  an 
absolute  overbearing  of  the  objection,  without 
even  permitting  an  argument.  And,  my  lord, 
that  b  a  very  great  disadvantage  to  me,  as  well 
as  it  was  to  the  defendant  in  whose  cause  be 
made  it:  for,  my  lord,  the  very  ingenious  coun- 
sel—(I  beg  the  gentleman's  pardon  for  at- 
tempting to  distinguish  him  by  that  epithet ; 
there  is  no  want oringenuity  at  the  bar) — but 
the  very  honest  counsel  who  made  that  objec- 
tion, would  have  been  able  to  support  it  in  a 
▼ery  different  manner  from  any  in  which  I  can 
expect  to  do  it.  My  lord,  the  trial  may  take 
up  some  time;  therefore  I  will  no  longer  hold 
you  on  this  objection.  1  shall  reserve  to  my- 
self the  right,  which  I  did  exercise  in  con- 
demning the  action  of  the  king's  troops  (which 
I  did  then  call,  and  do  still,  ami  will  to-morrow 
call,  because  contrary  to  law,  a  murder)  so  f 
•hall  reserve  it  lo  myself,  and  not  now  take  up 
more  of  the  linne,  to  say  what  I  shall  think 
proper  by  argument  and  reason  on  the  decision 
of  your  toptship;  which  decision  must  come 
aHeryour  lonlsliip  shall  have  heard  th<*  At- 
torney»Gftn<*ral's  answer,  and  my  reply : — for 
I  take  it  X  have  a  right  to  reply«    1  shall  then 


reserye  that  power  to  myself  to  speak  as  firedy 
of  it  as  1  should  do  of  any  other  mdifferent  ac- 
tion in  the  world. 

hor^  Mantfield.  There  is  no  occasion  for  Mr. 
Attorney-General  to  say  any  thing.  1  am  most 
clear  that  the  Attorney-General  has  a  right  ti> 
reply  If  be  thinks  fit,  and  that  I  cannot  depriye 
him  of  it;  and  there  is  no  such  rule,  that  in  n<r 
case  a  private  prosecutor  or  private  plaintiff' 
shall  not  reply,  if  new  matter  is  urged  which 
calls  for  a  refdy ;  new  questions  of  law,  new 
observations,  or  any  matter  that  makes  a  reply 
necessary.  No  authority  at  law  has  been 
quoted  to  the  contrary.  A  party  that  begins 
has  a  right  to  reply  ;  there  is  not  a  State  Trial 
where  the  solicitor-general  or  the  attorney -ge-- 
neral  haye  not  repli^  ;  and  I  know  of  no  law 
that  says  in  any  case  the  prosecutor  may  not 
reply.  But,  for  the  saving  of  time,  rules  by 
usage  of  the  bar  are  received.  Twotfcntle- 
men  don't  examine  the  same  witness,  but  yet 
they  do  very  ohen.*  They  don't  reply  wbeii 
there  is  no  evidence  for  a  defendant,  and  no- 
thing new  to  make  it  necessary  to  reply :  theo 
they  don't  do  it ;  but  if  a  question  of  law  wav 
started,  which  nobody  thought  of  in  the  begin- 
ning, they  do  it  then :  then  they  have  a  right 
to  reply,  and  must  reply,  for  the  sake  of  jus- 
tice. And  therefore  I  apprize  Mr.  Home  that  the 
Attorney- General  certainly  has  a  right  to  reply. 

Mr.  b§rne.  Your  lordship  must  be  very  sen- 
sible how  untoward  is  my  situation  in  this  case. 
This  is  only  a  repetition  of  what  happened  be- 
fore ;  if  your  lordinhip  will  thus  do  the  bnsines* 
of  Mr.  Attorney -General  for  him.  My  lord, 
you  now  take  from  me  what  you  give  to  him ; 
you  take  from  me  that  right  of  reidy  which  hy 
the  practice  of  the  court  I  haye,  whilst  yoa 
give  to  him  that  right  of  reply  which  by  the 
practice  of  the  court  he  has  not.  1  have  a  right 
to  reply  to  the  Attorney  -  General's  answer  to  my 
objection,  but  I  have  no  right  to  reply  upon  the 
judge.  1  beg  the  Attorney- General  may  do  hi» 
own  business.  He  is  full  of  reason  and  argu- 
ment. He  smiles,  tndeed  be  well  may. 
My  lord,  he  can  surely  prove  the  justice  cf  his 
claim  himself,  if  there  is  any  in  it.    My  lord-^ 

Lord  Mansfield,  Sir — hear— Your  proper 
reply  to  the  juiigment  I  have  given  is  a  motioa 
to  the  Court ;  I  never  here  decide.—  It  is  speak- 
ing to  no  purpose  to  persuade  roe  where  1  ha^e 
no  doubt.— The  Attorney- General  here  will  be 
of  the  same  opinion  with  me.  But  your  pro|ier 
reply  to  me,  is  a  motion  to  the  court ;  and  if 
the  suffering  him  to  reply  is  against  taw,  it  is 
an  irregularity  in  the  trial,  for  which  the  ver- 
dict will  be  set  aside.    You  will  have  a  i-enoedy. 

Mr.  Home.  O,  my  lord,  I  have  already  suf- 
fered uniier  your  lordship's  directing  me  to  re- 
medies.f  'f  he  most  cruel  of  all  poisonera  are 
those  who  poison  our  remedies.  Han  your 
lordship  forgotten?^  I  am  sure  you  have  n«)4 
forcrutten  tliat  I  have,  once  before  in  my  life, 
had  the  honour  to  be  tried  before  your  lonlship 

*  See  lb**  Oa^  of  Doe  v.  Roe,  2  Campbell'^ 
Nisi  Priua  Uep.  98Q.       .  f  ^^  vol.  Q^  p.  914. 
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for  t  l^tonded  libd.  My  lord,  llm  nnitter  of 
replj  I  know  so  well  to  be  the  practice,  not 
only  from  the  iDtellig^eoce  I  have  bad  upon  tbat 
•object,  but  froiD  that  very  trial  at  Giiildford, 

00  the  action  brought  against  me  by  the  present 
lord  Onslow.  My  ford,  I  could  tlien  baTc  con- 
tradicted his  evidence.  1  will  jost  mention  two 
or  three  particulars  in  this  case.  It  was  the 
most  scandalous  one  that  ever  came  before  a 
court.  (Your  lordship  cAnnot  forget  the  parti- 
culars in  that  trial.)  I  was  prooecnted  by  him 
lor  a  libel.  On  the  first  action  which  he 
brought,  I  obtained  a  nonsuit.  Upon  that,  a 
fresh  action  was  brou|(ht.  To  that  fresh  ac- 
tion (in  order  to  try  it  in  Surrey,  where  the 
plaintiff  bad  his  influence)  in  that  fresh  action, 
words  s|ioken  a  year  or  two  before  were  added, 
words  of  a  different  nature,  and  upon  a  different 
subject.  -  We  came  to  trial  befonf  your  lordship, 
and  i  do  remember  some  very  strong  cases 
(which  indeed  I  intended  to  have  published)  of 
Toor  lordship's  practice  in  tbat  trial.  But,  my 
lord,  however  impatient  1  may  bethought  to  be, 

1  am  rery  patient  under  personal  injuries.  1 
Jiave  never  complained  of  the  practices  used 
against  me  on  that  trial,  nor  of  the  mistakes  (to 
speak  gently)  which  your  lordship  made. 
Your  lordship  then  told  me,  as  now,  that  I 
should  have  a  remedy— 

Aiiame^'General,  I  beg  leave  to  object  to 
this  way  of  proceeding  in  a  trial.  What  can  it 
be  to  the  issue  tbat  is  joined  in  this  cause,  any 
part  of  the  history  of  what  related  to  the  trial  at 
Goildfbrd  P 

Lord  Mantfield.  IP  I  remember  right,  you 
had  a  remedy  there,  for  it  was  deterniined  not 
to  be  setionable. 

Mr.  Home.  True,  my  lord ;  but  it  cost  me 
900L  The  remedy  was  almost  as  bad  as  the 
▼erdict  would  have  been. 

Lord  Mantfield,  There  must  be  an  end. 

Mr.  Home.  Not  of  this  objection. 

Lord  Mansfield,  No ;  an  end  of  going  out 
of  the  cause.  You  must  behave  decently  and 
properly. 

Mr.  Home.  I  will  sorely  behave  properly. 

Lord  Mansfield.  This  is  over.  I  tell  you 
beforehand,  1  apprize  you  of  it  (which  is  going 
oat  of  tlie  way),  tbat  it  is  not  in  my  power  to  de- 
prive the  prosecutor  of  replying,  if  he  sees 
cause  to  desire  it. 

Mr.  Home.  Now  then,  my  lord,  I  entreat 
joo  to  let  me  decently  tell  yon  of  the  situation 
you  put  me  into.  Wlien  I  offer  to  prove  by 
fliifroment  the  right  which  I  have  to  make  my 
objection  at  this  time,  your  .lordship  kindly 
stops  me,  and  takes  it  for  granted.  Then,  af- 
terwards, it  seems,  it  is  you  who  apprized  me. 
You  tell  me  you  have,  out  of  the  rule,  apprized 
me ;  yet,  because  I  accepted  that  which  I  knew 
to  be  my  right,  as  an  apprtsal  which  you  were 
'wiUiog  to  give  me,  not  meaning  however  to 
preclude  myself  from  the  argument,  your  ford- 
ship  makes  use  of  my  acceptance  of  this  ap- 
prisal  to  defeat  my  objection.  Firet,  your  lord- 
ship  interferes  to  save  Mr.  Attorney-General 
6om  sttemptiiig  to  givs  a  reason,  which  yon 


botk  know  he  eabnot  give ;  and  then  Mr.  At- 
tomey-General  gets  4ip  to  save  your  lordship  ia 
his  turn,  and  lo  atop  me  from  explaining  your 
lordship's  condoct.  llius  between  your  lord- 
ship and  Mr.  AttomeT-Oeneral,  a  defendant  ia 
in  a  blessed  situation  f  [Here some  promiscuous 
altercation  ensued,  after  which  Mr.  Home  pro* 
ceeded.]  What  I  was  speaking  of  was  merely 
this ;  that  the  practice— £  Here  again  some 
interruption]  I  was  going  to  shew  your  lord- 
ship (in  answer  to  what  tell  from  you,  and  not 
distinct  from  this  cause,  nor  from  what  your- 
lordship  had  said)  I  was  going,  and  decently 
going,  to  shew  your  lord^diip,  that  it  was  the 
'  practice  of  the  court  tbat  the  prosecutor  should 
not  reply  unless  evidence  is  called  lor  the  defen- 
dant. I  was  goin^  to  shew  it  to  your  lordshi|» 
from  my  own  particular  case  before  your  lord* 
ship  at  Guildford,  and  tbat  I  sufiered  under  it 
considerably;  and  I  mentioned  the  instance. 
I  am  sure  that  is  not  wandering  from  the  point, 
when  your  lordship  has  said,  tbat  it  was  not 
the  practice  of  the  court.  If  the  Attorney  •  Ge- 
neral had  said  so,  1  should  have  had  a  right  to 
reply  to  him.  But  I  must  say,  as  before,  if 
your  lordship  is  to  do  the  Attorney- General's 
business,  and  so  cut  off  my  reply,  and  tbeo 
Mr.  Attorney- General  is  to  get  up  and  say. 
This  hss  nothing  to  do  with  the  cause ;  between 
the  Chief  Justice  and  the  Attorney* General, 
what  am  I  to  do  P  My  lord,  I  beg  leave  to  men- 
tion to  your  lordship,  tbat  if  the  Attoroey-Gtoe- 
ral  had  said  truly,  and  if  I  had  wandered  from 
the  case,  it  woold  not  be  wonderful  that  I,  unused 
to  these  matters,  should  wander  a  little ;  and 
your  lordship  should  have  some  indulgence  to 
my  situation.  My  lord,  I  was  going  to  men- 
'iion  to  your  lordship  my  own  case :  all  I  know 
of  law  IS  from  my  own  case,  and  from  what  I 
have  been  a  witness  of  myself.  I,  in  that  case, 
at  Guildford,  did  suffer  a  false  evidence  to  pro- 
cure (by  your  fordship's  mistaken  direction)  a 
bad,  false  verdfot;  because  I  was  told  hy  my 
counsel  (some  of  the  first  counsel  in  this  coun- 
try) that  the  words  themselves  were  not  action- 
able; and  therefore,  though  I  could  have 
proved  by  gentfomen  in  court  that  the  words 
sworn  against  me  were  not  spoken  by  me ;  yet 
my  counsel  told  me  it  was  better  for  me  to  let 
those  words  go  as  proved,  tbau,  by  calling  evi* 
deuce,  to  g^re  to  the  prosecutor  a  right  of  reply, 
which  otherwise  he  would  not  have :  therefore 
I  suffered  the  words  to  he  supposed  to  have 
been  spoken,  rather  than  give  to  my  adversary 
a  right  to  a  reply.  But  now  I  find  he  had  that 
right  without  my  calling  evidence ;  that  is,  I 
am  told  so  by  your  lordship,  though  1  have 
been  told  otlierwise  by  all  the  counsel  and  all 
the  trials  I  have  ever  been  at.  My  lord,  as  for 
quoting  laws  for  the  practice,  I  hope  your  lord**, 
ship  does  not  expect  me  to  quote  law  in  a  m9U, 
ter  of  practice,  and  indeed  in  hardly  any  otbec 
matter,  except  the  law  that  I  liave  learned  from 
your  lordship.  I  was  a  constant  attender  of 
your  lordship  some  years  ago,  and  I  have  ga« 
thered  finom  your  practice  some  things  which  I 
take  to  be,  and  Mtme  which  I  take  not  to  hf 
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IT  GEOKiGS  in.  Prio^eetUifgi  agmn0  John  Horne^ 

•k  GuiMfcrd,  i  ivAMi  worii  to  9»  i»  prafvd, 
whicb  I  conld  iMfe  4iiproMdU^p«Dd  t|;»«M  mw 
genUemen  m  o»iurt  mmt  wha  knaw  the  feofe, 
wd  would  bale  Wen  tbe  cf  ideMM-^I  jnffctQi 
wordi  to  go  M  ffwndf  becsiiM  I  would  not 
giro  the  proweHtor  a  right  ta  rap^J*  Yowr 
brdskip  directed  the  jarv  to  find  a  vevdiei  for 
tbo  worn;  aod  your  lorJuiii^^aid}  if  your  di- 
reetioD  wao  nustakoa  (boeaufo  vy  oouanl  had 
vgoed  that  the  worde  were  not  actioaahle)  your 
l«rd»hip  told  my  oouMe^^be  publnhed  a 
naaftphlet  afterwiurdt  :-«4ie  was  much  hurt  at 
H)  you  eaid  that  what  he  bad  ad? aneed  aur- 
arised  you ;  that  it  was  new  law  ;  such  ae  you 
bad  never  heard  hefbre«-*(ha[  wae  luneh  hurt  at 
it;  beieltit:  be  was  hurt  at  your  lordship's 
deobiration:  be  finhliehed  a  immpblet  after* 
wai^  addreseed  to  year  kNrdsbip,  which  I  am 
•are  yon  mutt  remember). — My  lord,  in  eon* 
aequenoe  of  your  lordahip'e  direction,  a  lerdict 
was  given  against  ma  for  400/  ;  and  you  said, 
if  you  were  mistakeo  in  vour  directions,  that  I 
bad  a  remedy ;  1  need  ooly  appeal  to  tbe  court : 
I  bad  a  remedy.  What  sort  of  a  remedy  ?  Tbe 
eKpenoe  of  the  remedy  was  almost  equal  to  the 
▼erdict.  Tbe  Terdict  was  set  aside,  that  is 
true ;  but  your  lordship  knows  that  a  verdict 
makes  tbe  defendant  pay  his  own  costs.  I 
should  have  bad  the  costs,  if  tbe  rerdict  bad 
not  been  given  against  me.  What  sort  of  re- 
medies are  these,  that  are  woi'se  than  the  fair 
iionest  punishment  that  can  be  inflicted  upon 
the  charge  P  Therefore  I  do  intreat  that  your 
lordship  will  not  send  me  to  reniedies  which  I 
bardly  know  how  to  take ;  especially  as  I  have 
always  found  that  such  kind  of  remedies  from 
your  lordship  are  like  giving  a  man  a  wound, 
and  then  telling  him  vchero  he  may  find  a 
jdaister  i  it  is  not  a  thing  that  I  should  wifth  to 
dp,  nor  would  your  lordship  like  to  soflTer  it. 
And  as  your  lordship  ssys  that  no  law  has  been 
quoted  to  prevent  bis  reply,  1  intreat  that  f 
may  hear  from  Mr.  Attorney-General,  or  from 
yourself,  that  law  that  gijtes  him  a  right  to 

reply. 

Lord  MantfUli  (to  the  Attorney-Oeneval). 
Go  on  with  the  trial. 

Mr.  Home,  1  shall  hear  no  reason  then 
from  either  of  you  P  Well!  if  so,  I  mustsuh- 
noit  under  it. 

Attorney  General.  My  lord,  and  gentle- 
men of  the  jury,  there  is  nothing  in  this  case 
(unless  the  behaviour  of  the  defendant  should 
constitute  that  something)  that  can  make  it  at 
all  different  IVom  the  must  ordinary  case  of  a 
plain  delinquent  in  a  most  ^ross  offence  being 
nrought  bel'ore  a  oonrt  of  justice.  1  have  looked 
round  wkb  a  degree  of  examination  to  see  if  I 
could  see  whether  there  was  one  amongst  the 
Bumerous  bystanders  that  I  saw  here,  who  bad 
conceived  a  favourable  impression  from  so  ex- 
traordinary an  interposition  as  one  has  beard 
to-day.  I  certainly  should  not  rise  to  take  off 
er  repel  loose  slaoder  scattered  about  without 
Mng  pobited  at  any  one  mdividMlpartKmdariy, 


oh  leMskouM  I  take  nolMinof  thii  mt%  of 
slander  whieb,  aflbcting  lo  point  itsel(  only- 
disgraced  ilmyt  in  the  manner  «f  tb^  aftda- 
tiott.  For  n^  ewnv  part,  I  should  Ibkik  I  woa 
stoophig  exceedingly^  hebw  that  cbaracler  an4 
that  situation  in  the  worM  whieb  I  hope  I  aqpi 
entitled  to,  if  I  weie  to  set  myself  to  defend  my^ 
own.  peculiar  partfrana  any  aspersiotts  thai  hav« 
been  thixMvn  upon  me^  It  is  the  duty  eif  nayi 
office  to  proseetttewith  inte«|niy  Ihoee  wheo»» 
aecording  to  the  heat  of  my  judgment,  I  believe 
to  bo  iair  objects  of  prsseoutian .  1 1  is  tbe  doftji 
of  my  office,  as  far  aa  I  ean  govern  that  dutjr^ 
to  conduct  tbe  prosecution  with  tbe  ntmoal 
eleamen  snd  the  fullest  honour.  And  if  I  bav« 
taken  a  part  in  this,  or  in  a*y  prosecution  tlis4 
nny  man  can  fairly  stand  forth,  in  a  nasnly  style» 
and  challenge  directly  and  paintodlyf  (et  it  hw 
challenged,  and  lot.me  be  caUod  upon  to  ansvet 
it.  But  to  he  told  «hat  I  stand  bore  ready  let 
take  all  manner  oC, advantages,  fhir  or  unfoir^ 
ajgainst  the  delinquents  wlibm  1  call  into  ^ue« 
tice,  it  is  a  sort  of  sispersion  Mow  refutations 
and  f  will  not  stoop  to  take  notice  of  it/  nnlcas 
it  ahottM  condescend  upon  some  particular  not 
in  m^  conduct  that  malces  me  an.  object  of  that 
species  of  animadversion.  Whether  I  am  Of 
whether  I  am  not  to  reply  in  such  a  esoae 
as  this,  it  is,  in  this  moment  of  it,  not  ae 
much  irregular  to  advance  it,  aa  impoasible  to 
foresee.  When  I  read' over  the  case,  when  I 
consider  the  effect  of  it,  1  cannot  foret^jl  tbe 
slightest  occasion  to  trouble  you  by  way  of 
reply  :  for  of  all  the  plain  and  simple  matters 
that  ever  I  bad  occasion  to  lay  before  a  court 
of  justice,  there  is  the  least  degree  of  CDmpli-> 
catioD  in  that  which  I  am  about  to  state  to  you 
now. 

This  is  an  information  brought  against  Mr. 
Horne  for  being  the  author  and  the  original 
publisher  of  this  libel.  Tbe  crime  that  I  put 
most  upon  is  that  whicb  1  stated  last,  tliat  be 
was  the  original  publisher  of  this  hbel.  It  is 
in  that  respect  that  his  crime  appears  to  me  to 
differ  roost  from  those  that  have  been  called 
into  justice  before.  The  circumstance  of  bis 
name  being  printed  at  Abe  bottom  of  4be  libel . 
was  an  adilitiooal  aggravation  in  this  reapeot; 
because  it  seemed  to  imply  a  bolder  ioauk  upon 
manners  and  decency,  and  tbe  lawn  of  the 
country,  than  a  simple  publication  of  a  libel 
without  that  name  would  have  been«  It  sotmei 
to  imply  this,  because,  while  that  name  lay  hid 
behind  the  printer  of  tbe  paper,  tbe  atouteot 
champion  for  sedition  could  not  bare  defied  the 
laws  with  greater  security ;  for,  thongh  it  stood 
in  capitals  upon  the  front  of  many  thnussnd 
pages,  yet  it  was  aa  ioseruftable  and  impossible 
for  OM  to  folk>w,  as  if  the  name  bad  not  ap- 
peared upon  the  paper  at  aH.  For  the  rest  ef 
It,  I  put  it  upon  the  publication,  chiefly  be* 
^nae  that  seems  to  be  the  whois  ohjest  and 
drift  of  the  composer  of  th«  libel :  for  aa  « 
composition  it  Is  ahraiutely  nothing.  I  do  not 
mean  to  speak  of  it  by  way  of  derogation  finoi^ 
the  parts  and  talents  of  the  ingenioys  gentle* 
m^  (whoaa  parts  and  tnhspta  i  juvpr  beaad  as 
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"hiiach  <yr  sBf  h^Tetloneto-dfty)  I  do  not  meim 
to  speak  it  in  derogation  of  them  ;  no  doubt  bfrt 
he  could  hate  wnt  a  better  thing :  bot  his  un- 
deratandingiirasiodo8tirioU8!5  hetdown  and  sup- 
pressed ;  and  the  very  purpose  «f  this  writing 
was  to. make  it  ribaldry  and  trash.    For  the 
intention  of  it  was  (as  it  appears  to  me)  the  in- 
tention of  it  wiis  nothing  more  than  to  defy  the 
laws  and  justice  of  the  country,  proclaiming, 
as  it  were,  thus:  either  pnoisb  this  libel,  or 
confess  that  there  are  no  laws  in  the  country 
by  which  a  libel  ran  be  pifnislied.   Others  have 
^entertained  sufficient  malice  against  this  coun- 
try ;  others  haTe  been  anxious  enough  to  ex- 
cite sedition ;  but  this  b  written  chiefly  with 
tbe  purpose  of  telling  maokio<l—**  Thus  I  dare 
do !  1  dare  insult  the  laws  without  baring  any 
earthly  thing  to  state  to  tbe  public,  except  an 
insult  upon  tbe  laws."    Sometimes  a  libel  is 
covered  (though  thinly  covered  enough)  with 
the  pretence  of  informing  mauktnd,  or  of  dis- 
cussing public  subjects  for  the  use  of  mankind : 
here  is  not  even  the  aflectation  of  giving  infor- 
matioD  :  here  is  not  even  the  affectation  of  dis- 
cufision :  but  the  writer  tells  5'ou  in  so  many 
'blunt,  words  (of  no  kind  of  meaning  hi  the 
world  bat  to  convey   reproach   and  sdandal) 
that  the  persona  who  were  employed  by  the 
^vernnoent  are  guiltV  of  murder;   and  the 
persons  who  employed' them  conseqnently  in- 
volved in  the  same  guilts    For  wlMt  is  the  na- 
ture of  the  libel  that  is  published — ^*'  Ring's 
Arms  tavern — At  a  meeting  held  during  an 
adjournment"  (1  do  not  mean  to  make  any 
observation  upon  tbe  meeting  during  an  ad- 
journment)— **  a   geutleman  nropos^  that  • 
subscription  should  be  entered  into*'-->(thi8  I 
Gooceive  to  be  a*  device — not  a  very  rich  one  iti 
jMint  of  invention — but  a  device  to  introduce 
that  which  follows)  **  a  gentleman  proposed 
that  a  'aubscription  should  be  entered  into  by 
auoh  of  the  members  present  who  mi^ht  ap- 
prove of  the  same,  for  the  purpose  ot  raising 
the  sum  of  100/.  to  be  applied  to  the  relief  Of 
the -widows,  orphans,  and  aged  parents  of  oar 
beloved  American  fellow -subjects,  f^ho,  faith- 
ful to  the  character  of  Englishmen,  preferfing 
death  to  slavery,  were  for  that  reason  only  in- 
humanly murdered  by  tbe  kitig'S' troops."*— 
H iirdered  by  tbe  king's  troops !    What  kind  of 
palliation  (justification  it  is  absurd  and  non- 
sense to  talk  of)  bat  what  kind  of  palliation 
can  be  given  to  the  charging  men  with  the 
cnmeof  murder,  by  writing  against  them  in  a 
pews- paper  P     Is  it  to  be  laid  down  for  law, 
or  A  thing  to  be  tolerated  in  a  civilized  coun- 
try, that  crimes  of  the  most  heinous  sort  shall 
be  imputed  to  men  by  a  pablic  reviler  in  a 
news.paper,  wbo  yet  dares  not  stand  forth  as 
sn  accuser  ?  Is  that  to  be  tolerated  in  a  Oivilized 
country, — thewritingagainsfmen  thatlbey  are 
Ifuilty  oX  murder  wiio  are  not  to  be  accused  Of 
that  crime  ?    Is  it  to  be  tolerated  in  a  country 

*  H4»me  account  of  this  business  is  exhibited 
io  Sefpiit^uh's  Jttemoin  of  Home  Tookci  rd.  1, 
pp.  42^,  e^  xe^i 


trherft  Mi  ordei^  govertimetat  pravdis,  ani 
'While  tbe  form  or  government  mtbaists,  to  wrvto 
affaittst  tbe  transaotiont  of  that  ffovernmeiit,  as 
irstaroed  vrith'sN  the  crimes  nn&r  heaven,  and 
calculated  fbr  no  earthly  purpose  but  of  com^ 
mitting  those  crimes  .^  To  auppross  liberty  (tb* 
only  object  for  which  government  is  or  ought 
to  be  erected)  to  suppress  that  liberty  by  tiM 
means  of  murder,  is  imputed  to  tbe  trsosactioDS 
of  the  government  of  tbe  fifeest  coontry  noW 
under  heaven!  and  it  is  called  liberty  to  ^ 
that !  whereas  men  must  be  short-sighted  in* 
deed,  «  roan  roust  be  drivelling  like  an  idral 
that  does  not  see  that  tbe  maintaining  of  regrg. 
lar  government  is  tbe  true,  tbe  only  means  of 
maintaining  liberty.  Ja  it  libertjr  to  pat  ths 
characters  of  persons,  the  properties  of  every 
individual,  under  the  tyrannous  hand  of  anar« 
cby,  and  of  every  man  that  thinks  proper  tp 
seize  tbem,  uncontroled  by  Uw  P  Is  that  li- 
berty?  And  is  there  any  one  by-stander  of 
the  most  ordinary  understanding  thst  hears  mo 
now  speak,  that  has  -so  gmsa  su  tinderslaiHliDr 
aa  to  imagine  that  he  would  be  noK  free  if  it 
'Were  in  the  power  of  any  man  that  thought 
proper  to  revile  his  character,  (wbieh  la  th^ 
question  which  is  now  innimateljr  snb- 
jeeted  to  you)  or  to  injure  htm  in  his  peraas  or 
fortune,  or  in  any  otbtfir  maimer  wfastawf 
This  therefore  is  not  to  be  colofored,  aa  f%r  at 
1  oan'fhresee^  by  any  kind  of  arguwent  what- 
ever. The  nature  of  the  libel  is  too  gross  to  hs 
commented  upon;  it  does  no  bonoar  to  any 
body  that  has  been  concerned  in  making  it. 

I  shall  content  myself  with  proving  the  fact 
of  this  paper  havm^  been  written,  of  uis  ptpor 
having  been  pubhshed  originally  by  Mr. 
Home ;  and  tne  eonelnsian  to  be  made  opon 
that  is  too  obvious  a  one,  and  too  broad  a  one, 
for  nne  to  foresee  at  least  any  kind  of  diflievl^ 
about  it.  It  was  my  doty  to  lay  it  beiore  yos. 
Ij  charged  with  the  duty  of  my  ofiiee,  bswa  • 
hrooght  it  here;  it  is  your  duty  to  jadge  of  it. 
You,  charged  by  tbe  oath  that  you  have  takes, 
are  to  determme  upoo  it,  if  y<ou  can  'be  of 
opinion  that  thia  licentioosscss  is  fit  to  be  tolo^ 
rated,  according  to  the  ohi  and  established  laws 
of  this  country  ;  if  you  are  of  opinion  that  tbs 
fict  Is  not  proved  upon  the  delendmt  in  the 
manner  in  which  it  is  stated  by  the  witnesses; 
it  will  be  Toor  doty,  your  oaths  will  bind  you 
to  acquit  him :  but  it  tbe  fact  should  be  proved, 
if  it  sboold  atsnd  aa  clearas to^tny judgfomst 
and  apprehension-  it  now  stands,  you  wHI  bo 
oonstramed  by  tbe  same  ueeesai^  of  duty, -and 
hy  the  additional  sasctioD  of  aa  dath,  to-  enter- 
tain exactly  the  opinion  of  it  whioh  I  have 
found  myself  constrained  to  eotertam.  I  havs 
no  wish  (I  did  not  know  Mr.  Horne)  I  have  no  ^ 
wish  to  prosecute  any  one  individual ;  ttor  haiPS 
I  been  desired,  if  I  had  ssch  a  wish,  toprosesuta 
him.  And  i  hope  I  may  add/ thst  no  dcaira 
could  have  compellod-me  to< proasooioaimi 
whom  I  myself  had  not  thought  guiHy,  iro|- 
witbstanding'  any*  thing  that  has  been  said  on 
tbe  eoutrary  side.  I  go  upon  tbe  evidence  as 
it  ism  my  poaBcaaioni'lfoaponilie^videnda 
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MM  it  is  Sfi  my  power  to  produce  it.  If  there  be 
•ny  evidence  on  the  other  side,  and  if  that  ie 
•utficient  to  refute  the  imputation  which  the 
evidence  ihat  I  have  to  produce  lays  upon  him, 
I  shall  be  as  ready  to  examine  that  with  exactly 
the  same  degree  of  candour,  and,  1  hope,  of 
uprightness,  as  1  have  done  the  present.  My 
duty  is  done  by  laying  the  matter  before  you. 
Your  duty,  I  am  sure,  will  be  done  to  your 
•wn  honour  and  the  support  of  public  justice 
by  the  verdict  you  will  give  npon  the  occasion. 

Evidence  for  the  Prosecution. 
'  Thomas  Wilson  sworn. 

Examined  by  Mr.  Solicitor  General,* 

Sol.  Gen.  Look  at  those  papers.    (The  se- 
veral Manuscripts  from  which  the  advertise- 
ments were  printed  in  the  newspapers.    The 
.  witness  inspects  them.) 

Do  yon  know  whose  hand -writing  those 
papers  are? — ^They  look  like  Mr.  Home's 
hand- writing. 

Do  yo%k  know  Mr.  Home? — I  have  teen 
bim  write. 

Do  you  take  these  to  be  his  hand-writing? 
—They  are  like  his  hand- writing.  1  will  not 
upon  my  oath  say  that  they  are  his  hand- writ- 
ing; I  believe  that  they  are. 

(The  manuscripts  of  the  two  advertisements 
read  in  court.) 

Henry  Sampton  Woodfall  sworn. 
Examined  by  Mr.  Wallace, 

What  business  are  you  ? — A  printer. 

Do  you  print  any  newspaper? — Yes. 

What  paper? — ^The  Public  Advertiser. 

Mr.  Wallace,  Look  at  these  two  papers 
(shewing  the  witness  the  manuscripts  of  the 
adverlisemeoU.  The  witness  inspects  the  ma- 
Duspripts.) 

Have  you  ever  seen  these  papers  before  ? — 
Yen,  ^ 

When  did  you  see  the  first  of  them  ? — About 
the  7th  of  June  1775,  as  near  as  J  can  recollect. 

By  what  means  did  you  come  by  the  sight 
of  it  ? — Mr.  Horn^  the  defendant,  gave  it  me. 

For  what  purpose?— To  publish  in  the  Pub- 
lic Advertiser. 

Did  you  accordingly  publish  it  ? — I  did. 

Had  you  any  other  directions  from  Mr. 
Home?— Yes.  He  desired  me  to  send  it  to 
aeveral  other  papers,  which  I  did. 

Do  you  recollect  the  names  of  any  of  them  ? 
—The  whole,  I  believe,  of  them  ;  I  cannot  ex- 
actly recollect. 

Did  you  follow  bis  directions? — I  did. 

Was  aov  thing  paid  for  it? — Yes.  Mr. 
Home  paid  the  bill. 

For  the  publication?— Yes. 
Mr.  Wallace,    Look  at  those  news-papem 
(shewing  the  witness  the  Public  Advertiser  of 

^  Alexander  Wedderburn,  afterwards  earl  of 
Rosslyo,  and  successively  Chief  Justice  of  C. 
S.  aaa  tiord  Ch«aG«Uor, 


June  the  9th,  and  of  July  14, 1775.    The  wit- 
ness inspects  newspapers.) 

Are  those  papers  published  bv  you?— I  print 
that  paper,  and  I  suppose  they  are. 

Cross-examined  by  the  Defendant. 

Mr.  Home.  I  am  very  glad  to  see  you,  Mr. 
Woodfall.  I  desire  to  ask  you  some  questioos. 
Pray  what  was  your  motive  for  inserting  that 
advertisement  ? — Your  desire. 

Had  you  no  other  motive? — 1  was  paid  for 
it,  as  the  advertisement  is  paid  for. 

Pray  was  it  by  accident,  or  by  my  desire, 
that  there  should  be  witnesses  to  see  me  write 
that  advertisement  ? — By  your  desire. 

And  did  I,  or  did  I  not,  formally,  before  that 
witness,  when  called  in,  deliver  that  paper  ai 
my  act  and  deed,  as  if  it  had  been  a  bond  ?— 
Yes. 

It  is  true,  1  did.  Did  t  not  always  direct 
you,  if  called  upon,  to  furnish  the  fullest  proof 
that  you  could  give  T— You  did,  Sir. 

Now  then,  Sir,  if  you  please,  say  whether  1 
have  ever  written  any  thing  in  your  news- 
paper before  ?—  Yes,  frequently. 

How  many  years  ago,  do  you  think  ?— The 
first  remarkable  thing  that  I  remember,  was 
something  about  sir  John  Gibbont,  about  his 
mistaking  Easter  for  a  feast  or  a  fast. 

How  long  ago  is  ihat!^ — About  the  year 
1768,  about  the  election  time. 

That  is  about  nine  years  ago  ? — Yes. 

Have  I  at  any  time  desired  you  to  screen  me 
from  the  laws?— No. 

Has  not  the  method  of  my  transactions  wi(b 
you  at  all  times  been,  that  you  should  at  all 
times,  for  your  own  sake,  if  called  upon,  give 
me  up  to  justice  ? — ^Certainly  ;  that  has  alwayt 
been  your  desire; 

Pray,  Sir,  were  you  not  once  called  upon  by 
the  House  of  Commons  for  something  that  I 
wrote  in  your  paper  ?— Yes,  Sir. 

Do  you  remember  that  I  did  or  did  not,  wlien 
I  took  care  to  furnish  such  full  proof  of  this 
advertisement,  give  you  th«  reason  for  it?— I 
cannot  say  I  recollect  the  reason. 

I  will  mention  it.  Whether  was  this  tba 
reason  ?  That  in  the  last  transaction  before  the 
House  of  Commons  it  was  pretended  they  let 
me  off,  because  they  could  not  get  full  evi- 
dence. Do  you  remember  whether  1^  rehearsed 
that  or  not ;  and  said,  that  if  they  now  chose 
to  take  notice  of  this  advertisement,  they  should 
not  want  fiiU  evidence? — I  do  recollect  that 
conversation. 

You  remember  that  was  the  leason  I  gave? 
— I  do. 

Will  yon  please  to  look  a|  these  newspapersf 
(shewing  several  papers  of  the  Public  Adver- 
tiser to  the  witness.  The  witness  inspects 
them).  Do  you  know  these  news- papers?-— 
I  do. 

Do  yoa  beliere  that  yeu  pvUishsd  tbemf— 
I  iio. 
Look  at  the  dates.    I  viU  call  tbem  over  t» 

Jou  from  a  list — May  the  SDth  and  the  3l8t| 
one  the  6th>  the  9tb|  ttie  lOtb,  the  Utth^  tbm 
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15tfa,  ud  the  16th,  17r5?«-I  have  looked  tt 
the  papers:  tbey  arealtof  mypuUicatioa:  the 
date  of  one  of  them  I  caonot  make  out;  it  if 
June  something^. 

We  will  jgo  on-"June  the  lilst  and  the  27ih, 
1775;  then  there  is  Jaoaary  the  11th,  Fe* 
bruary  the  8th,  February  the  7th,  the  lllh, 
Jttee  the  Sd,  and  Jone  the  80th,  1777  P— They 
are  likewise  of  my  puhiiehing. 

Pray,  8ir,  do  you  recollect  the  oonteDts  of 
the  paper  of  May  30,  1775  P«— No,  upon  my 
soul,'  I  do  not. 

You  are  upon  your  oath.-^I  know  that  in- 
deed. 

Read  that  part  (pointiog  a  part  out) ;  read 
firom  "  In  pro? iocial  congress,  April  S6, 1774," 
down  to  that  part  (jpoinlinif  it  out). 

Mr.  Wallace.  The  officer  should  read  it; 
though  not  now.  You  will  be  intitled  to  read 
it,  when  you  come  to  your  defence. 

Mr.  norne.  Pray  do  you  know  Mr.  Arthur 
Lee.?— Yes. 

Did  you  ever  receive  any  account  firom  him 
relative  to  the  persons  who  were  killed  at  Lex- 
ington and  Concord? — I  really  do  not  recollect. 

Do  you  recollect  that  you  ever  published  his 
same  to  an  account? — I  thiok  I  did  ;  relating 
lo  bts  agency  for  some' colony. 

Look  at  that,  and  see  whether  you  remember 
that,  and  how  you  received  it  ^  (Witness  in- 
spects Public  Advertiser  of  May  SI,  1775.)— « 
Yes.    1  think  1  received  this  frooi  Mr.  Arthur 


Pray  who  was  Mr.  Arthur  Lee  P— He  is  of 
the  bar.  I  have  seen  him  in  Westminster- 
ball.  He  was  there  at  the  trial  of  Mr.  Wright 
the  primer,  upon  this  very  affair.  1  believe  he 
was  retained  there. 

Pray  was  h^  retained  in  your  cause  when 
you  were  to  be  prosecuted  for  this  advertise- 
ment ?-^He  was. 

And  why  did  you  retain  him  ?  Hail  you  any 
particular  reason  ?'^T  presumed  he  knew  more 
of  the  subject  of  the  advertisement  than  I  did. 

Did  he  ever  tell  yon  any  thing  upon  tHe 
subject?— We  have  had  private  conversation 
together  as  a  matter  of  news. 

Did  he  ever  tell  you  he  had  lodged  affidavits 
with  the  lord  mayor  of  London  ? — Be  did. 

Sir,  dkl  you  ever  tell  me  so  ?— I  do  not  re- 
collect. 

Pray  when  had  yon,  for  the  first  time,  any 
notice  of  a  prosecution  for  the  publishing  of 
thb  advertisement  ? — About  two  years  ago. 

Pray  did  that  prosecution  go  on  ? — No. 
.  Do  you  know  why  ? — Yes.    I  let  judgment 
go  by  default. 

The  first  time?— I  was  never  called  upon 
till  last  Janusry. 

It  began  two  yesrs  ago ;  and  yon  were  never 
cslled  forward  upon  it  till  last  January?— I 
think  that  was  about  the  month. 

Am  near  as  you  can  recollect  ? — ^Yes^ 

When  were  you  first  applied  to,  or  were  you 
ever  applied  to,  to  be  «  witness  in  this  eause  P 
**-t  was  not. 

Yon  never  were  ?— No. 

VOL,  XX. 


A.  D,  1777-  [6t4 

Holr  eame  you  to  be  an,evideneeP— I  heard 
that  if  I  ooutd  produce  ray  author,  matter* 
might  be  better  lor  me  ;  yiad  as  yon  had  no 
aort  of  objection  (which  you  told  me  at  thsr 
time)  I  did  of  course  produce  those  cppies  that 
appeared  there  to  Messrs.  Cliamberlayne  and 
White,  the  solicitors  lor  the  treasury* 

Should  you  at  any  time,  if  you  had  been 
called  upon,  have  declared  that  1  was  tiie  an- 
thor  of  that  ad vertisement?-rMost  certainly  ;. 
for  you  desired  it. 

And  would  have  given  your  evidence? — ^Yes* 

Whom  was  the  application  made  by?-^It 
was  no  sort  of  application  at.all ;  I  heard  of  it. 

By  whom  ? — My  brother. 
.  You  never  refused  to  furnish  evidence  against 
the  author  ? — No. 

You  never  were  applied  to,  to  do  it  ?— »Ne$ 
I  was  not. 

You  have  said  that  I  never  desired  yoo  to 
conceal  me  from  the  law  for  any  thing  yoa 

Imblished  from  me.  Did  yon  ever  receive  any 
etier  or  message  from  sir  Thomas  Mills  ia 
your' life  ? — A  private  letter  I  have. 

But  did  not  that  private  letter  relate  to  th^ 
public  paper  ? — Never. 

Did  you  never  receive  any.  message  not  tn 
insert  any  thing  in  your  paper  about  lord  Mans- 
field's earldom  ? — No. 

Upon  your  oalh  ?— Upon  my  oath,  to  th« 
best  of  my  recollection,  I  never  did. 

From  any  quarter  ?— No. 

Sir,  were  you  ever  sent  for  by  lord  Bute  f— • 
No ;  I  never  saw  him. 

Were  you  not  sent  for  for  inserting  a  par»» 
graph  about  the  king's  marriage  ?— No ;  I  am 
not  consulted  by  the  higher  powers,  I  assure 
yoo. 

If  1  had  thought  you  were,  I  never  should 
have  trusted  you :  I  do  no*  think  yov  are.— 7 
I  am  much  obliged  to  you  lor  your  good  opi* 
nion. 

Mr.  Home.  I'will  give  you  no  more  trouble. 

William  WoodfaU  sworn. 
Examioed  by  Mr.  Wallace, 

Please  to  look  at  that  paper  (shewing  tha 
whness  the  manuscript  of  the  adverti^ment. 
The  witness  inspects  it).  Have  you  seen  that 
paper  before  ?— 7I  have. 

When  did  you  first  see  it  ? — Mr.  Home  de- 
livered it  into  my  hands  in  my  brother's  compt« 
ing-houBc  on  the  8th  of  June,  to  be  inserted  in 
the  London  Packet  and  Morning  Chronicle  ; 
both  which  papers  I  print. 

Was  it  accordingly  inserted  in  those  pepersf 
—It  was. 

Look  at  those  papers  (shewing  the  witnesi 
several  papers  of  the  Morning  Qirooide  an4 
London  Packet.  The  witness  inspects  M>em). 
Are  those  papers  published  by  you? — ;They 

cross-examined  by  the  Defendant 

Mr.  Borne.  Mr.  William  WoodfaU,  I  will 
•not  repeat  k\\  the  same  questions  to  yon.  Did 
you  ever  recme  any  applioation?-— «"No, 
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Yonf  sn8W«r  is  of  tfie  qni^k^fet.  Htfd  ybu 
not  better  Imir  the  qu«Mioo  ?•*-!  prttiuta*  you 
meant  t«i  a^  the  samequeiition  yoa  pot  to^my 
brother ;  as  you  luid  aa  empba^  upon  the  woiil 

*  y<>u;' 

'  Bid  you  ever  receif  e  any  letter,  or  aieSM^, 
or  desire,  er  request;  of  any  kirtrl,  in  ady  man- 
Her,  not  to  insert  aov  tbiogf  in  yoiHr  paper  rela- 
tif«  to  ford  Mfinsfieid's  earldom,  on  your  oiitfl)  ? 
•*-On  my  oath^^  1  nerer  recei?ed  any  letter. 

Message,  or  request,  of  any  kind,  in  any 
Manner,  Sir,  from  sir  Thomas  Mills,  I  ask 
you  r>-^No,  I  think  not. 
'  Ton  must^  be  a  little  more  positi?e,  beeanse 
my  question  i^ill  not  admit  of  a  *  tiitnk.'>-*i  do 
not  recollect  f  did; 

Then  take  a  little  time.>-l  don't  recollect 
tfiat  f-  didi  I  kndw  rery  well,  that  some  per- 
son or  oiber,  once,  mentioned  it  to  me. 
'  That  is  an  application.  To  mention  it  to 
Ton  ik  a-strongfer  application  than  a  letter. — 
1  had  some  conversation  about  it.  I  don't  re- 
t^llect  thtft  1  was  ilesired  not  to  publish  it. 

Was  it  to  request  you  not  to  insert  squibs  or 
tfny  thin|r?-^r  recoUect  I  did  insert  it. 

What? — Lord  Mansfield's  promotion  to  an 
Mrklom* 
^   What  was   that  application  ?    That   you 

*  would'  insert  paragraphs  about  it/  or  '  would 
Hot'  f-^ft  was  a  conversation,  not  of  the  nature, 
of  business*;  nor  any  eitpress  desire  to  me ; 
some  conversation^  as  mig'bt  be  between  two 
fliends. 

Upon  your  oath,  you  had  never  any  appli- 
cation to  omit  inserting  any  thing  of  that  kind? 
—Upon  my  oath,  I  don't  recollect  that  I  had. 

Nor  have  you  ever  said  that  you  had? — If 
1  don't  recollect  that  I  received  any  application 
to  keep  out  any  thing  relative  to  it,  I  oonse- 
qnentty  Cannot  nave  spoken  of  it. 
'  Did  you,  or  did  you  dot;  ever  speak  of  it  ?-r- 
Not  that  I  am  aware  of. 

But  vou  will  not  swear  positively  you' never 
did  ? — 1  bad  no  direct  application  to  me  to  keep 
out  any  thing, 

*  PirecC — My  question  was  •  direct'  or  *  in- 
direct,' or  of  any  kind. — I  mean  to  answer  *  di- 
Rct.'  I  don't  recollect  that  I  was  ever  applied 
to,  to  keep  out  any  thing;  or  that  1  everstid  I 
was  applied  to,  to  keep  out  any  thing.      . 

More  than  that  you  cannot  recollect?— -No. 

■  ■ 

.  [The  Associate  read  the  advertisements  in 
the  several  papers  that  bad  been  pjroVed  and 
put  into  court  on  th^  part  of  the  pixMuculioQ.] 

Alt.  Gtn^    3tfy  Ibrd,  w«  hate  done. 

Mr.  Home.  Gentlemen  of  the- jury^;  I  am 
much  happier,  gentletneii-,  in 'addressing  m?- 
nelf  to  you,  atid  I  hope  and  believe  I  sfalEtll  be 
much  more  fortunate  as  wdl  as  happy,  than 
in  addressing  myself  to  the  judge.  I  have 
been  betrayed,  geatiomen,  1  hope,  into  no  un- 
seemly warmth  ;  but  yet  into  some  .warmth. 
1  have  felt  myself  like  a  man  first  pni  into  hot 
Water ;  but  I  have  now  been  long  enough  in  it 
In  be  perAwtly  cool.    And,  geottemen,  some 


flkasM  ailofvwKMi  might  hav*'  been-  made  ftr 
me  by  my  judipe  who  prdsides  apotf  this  canse, 
when  be  considera  the  pecaliar  dlsodvaatsfes 
ro  which  1  stand  here  before  faim.  GeatlemeB, 
I  am  a»  absahile  novice  ta  these  inatters ;  and 
yet  opposed  to  gentlemen  some  of  ths  most  emi- 
nent in  their  profedsilm,  and  some  of  the  roost 
conversant  in  practice.    But  that  is  not  all ;  I 
hav^  a  farther  disadvantage.*  1  stand  here, 
gentlemeo,  belbre  you,  a  cnlprit  as  well  as  a 
pleader;    personally  and  very  materially  in- 
terested in  the  issue  of  the  cause  which  1  have 
to  defend.    And- every  gentleman  in  the  court 
must  know — (some  perhaps  by  their  own  ex- 
perience, all  by  the  reason  of  file  tbiog)-^ho\v 
very,  different  is  the  sportful  combat  whit  Iwl' 
from  that  which  is  seriously  disputed  with  un- 
bated  swords ;  and  how  frequently  the  flatter- 
ing of  theheart,  in  the  latter  situation,  has  been 
known  to  enfeeble  the  steadiest  wrist,  and  to 
dazale  the  clearest  and  most  quick-sighted  eye. 
Gentlemen,  I  have  read  even  of  counsel,  eaii* 
nent  in  tbeit  profession,  conversant  in  practiix, 
approved  and  apfilauded  for  their  ingenuity  in 
the  defence  of  others,  who,  when  they  came  te 
stand  in  the  same  situation  in  which  1  astv 
stand,  have  complained  to  the  Court  (and  met 
with  an  indulgence  which  t  have  not),  they 
have  complained  to  the  Court  of  the  same  dis- 
advantage which  1   now  fed.     Gentlemen,  I 
have  listened  to  Mr.  Attorney-General's  dedt* 
mation  witli  as  much  patience,  and,  1  believe, 
with  much  more  pleasure,  than  any  one  in  the 
court.    That  pleasure  I  do  acknowledge  was 
personal  to  myself;  arising  from  the  futility  of 
the  support  which  Mr.  Attorney-General  bai 
attempted  to  give  to  the  serious  chaige  which 
he  has  brought  against  me ;  a  pleasure,  bow- 
ever,  mixed  with  some  pain,  when  i  consider 
the  wretched  times  at  which  we  are  arrived; 
when  a  gentleman  of  his  natural  sagacity  is,  C 
own,  justified  by  recent  experience  for  sup- 
posing it  possible  to  obtain  from  a  London  jury 
a  verdict  for  the  crown,  upon  a  merecommoa- 
place  declamation  against  scandal  toil  iD<l^ 
cency  in'  general,  without  one  single  svllable  of 
reason,  or  law,  or  argument,  applicable  to  that 
particular  chai|fe  which  he  has  brought  against 
me,  and  vvhich  you  are  now  upon  your  oatbtf 
to  decide.    Genilenient  you  know,,  as  welltf 
I  do,  that  I  am  personatly  and  in  all  respectf 
ktu  absolute  stranger  to  every  oi\e  of  you.    I 
am  glad  of  it.     I  tlo  not  expect  or  de^re  frofll 
you  either  friendship,  or  fevoilr,  or  iiidnlgeoee. 
it  is  yonr  duty  to  do  impartlai  justice,  and  I 
only  request  your  attention,     i  began  with  re* 
questing  it;  and  I   requested  your  atteotioOf 
that  you  may  be  able  to  judge  tor  yourselves, 
and  that  the  verdict  which  yoa  shall  give-* 
personally  as  it  respects  myself  it  is  totally  in- 
different to  -me— but  that  the  verdict  whiefa 
you  shall  give,  may  be  really  your  own,**  ^ 
ought  to  be,  aod  not  the  judge's.    That  is  the 
only  thing  1  request  of  you,  and  1  request  itt 
because  it  is  your  dnty  aod  your  oath. 

Gentlemen,  as  for  the  charge  that  is  brought 
against  me,  you  cannotbe  igaonnt  (bat'  1  aa 
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ciumd  with  IIm  Mdy  iwpar4«wble  crime 
wbicli  cao,  at  this  time,  be  oooMDitted.  I  am 
•ceased  of  a  libel.  ^ 

Murder  and  sodomy,  you  know,  have  io 
tbese  our  days  ofVeo  fouiid  wicoeasfal  Mflicitora : 
and  the  laws  agaiast  popery  (thouifb  iiore- 
^ealed  aod  in  fttil  legal  force)  are,  when  re- 
torted to,  thou^t,  by  the  magistmte  who  pre- 
■ides  here,  too  vigforoiis  to  be  sufiered  to  have 
their  free  course  against  a  religion  so  destnie- 
tire  of  the  ci^il  rights  of  mankind,  and  ao  fii- 
▼oarable  to  absolote  and  arbitrary  power.  But 
whilst  that  has  been  favoured  beyond  the  laws, 
nothing  bevood  the  laws  has  been  thonght  ri- 
goroDs  and  severe  enough  against  the  charge 
2f  hbel.  Harder,  attended  with  the  most  ag- 
gravating circnmstaoces,  has  beea  repeatedly 
pardoned ;  and  treason,  the  Irtaokest  treason, 
against  the  family  on  the  throne,  and  (what  is 
of  much  mote  consequence  to  us  than  any  ffk- 
auly)  against  the  iree  constitution  of  this  coun- 
try, has  been  not  only  pardoned, -but  taken  into 
favour ;  and  the  estates  of  convict  traitorB  have 
been  restored  to  them  and  to  their  families.* 
Whilst  mercy  and  forgiveness,  gentlemen,  have 
been  thus  flowing  unnaturally  in  a  full  stream 
over  the  highest  mountains  of  iniquity,  has  any 
mih  of  you  ever  spied  tbesmallcAt  rivulet  do- 
seending  towards  the  valley  of  the  libeller? 
Has  any  man  charged  with,  a  libel  (and  wluit 
has  not  been  charged  as  a  libel  ?)^ha8  any  man 
so  charged  ever  vet  met  with  mercy?  Gentle- 
men, I  do  not  call  back  again  these  things  to 
y«ar  remembrance  in  order  to  arraign  them  ; 
that  is  not  my  present  business:  I  only  men- 
tion them  to  gain  from  you,  the  only  thing  ]  . 
wish,  your  attention.  You*will  be  pleased  then, 
geotftemen,  as  one  motive  for  your  attention,  to 
remember  the  nature  of  the  crime  charged. 

Gentlemen,  if  the  nature  of  the  crime  and 
the  rmicour  with  which  it  is  pursued,  if  that 
affords  a  strong  reason  for  your  particular  cau- 
tion and  care  and  attention  in  this  sort  of  trials, 
a  much  stronger  reason  ieideed  will  be  afibrded 
you  by  the  nature  of  the  prosecution.  It  is 
called  an  information  es  officio.-f    The  term  ex 

*  Mr.  Horne'a.  mention  of  the  restomtion  of 
the  estates  of  convict  traitors  alludes  to  tlie 
Case  of  general  Fraser,  ekiest  son  of  lord  Lovat 
who  was  executed  in  1746.  See  the  proceed- 
ings aga'mst  him,  vol.  18,  p.  5dO.  See,  also, 
•tat.  14  G.  3,  c.  S8 ;  34  G.  S,  stat.  9,  c.  57 ; 
S8  G.  3,  c.  63. 

-f  In  the  celebrated  *  Letter,'  which  has  been 
ascribed  to  Lord  Chancellor  Camden,  and  also 
to  Mr.  Solicitor  General  Donning, '  concerning 
Libels,  Warrants,  the  Seizure  of  Papers,  and 
Sareties  for  the  Peace  or  Behaviour,  &c.  by 
tbo  Father  of  Candor,*  are  alleged  with  great 
Ability  many  objections  againtt  the  Attorney 
General's  Information  ex  ^fficio^  of  which  the 
author  says,  *'  It  is  a  power,  in  my  apprehen- 
■ioo,  verj^  alarming ;  and  a  Uiinking  man  can- 
not refnun  from  surprise,  that  a  tree  people 
•bottld  suier  so  odious  a  prerogative  to  exist. 
ItJuui  been,  and  may  most  ctrtiiAly  heagaiAi 


ofipio  is  a  very  gentle  expression  for  a  veVy 
barsb  thing.  JSx  affieio  (the  gentleman  well 
explamed  it  to  yon,  when  he  boasted  of  bis 
conscieoce,  and  bis  integrity,  .and  duty  ;  for  it 

the  ooeans  of  great  persecution.  In  truth -it 
seems  a  power  necessary  for  no  good  pni^se, 
and  capable'  of  being  put  to  a  very  had  one. 
For,  althoogh  a  man  may  doubt  whether  a 
grand  jury  in  times  of  violeot  parly  woold 
always  find  a  hiil  of  indietment  or  present,  yet 
there  can  be  none  bot^bat  a  eoort  of  King's- 
bench  would  grant  so  Information,  wherever 'it 
could,  by  any  administration,  be  apjdied  fw 
with  the  least  foundation." 

And  in  another  plane  he  says,  '^Tbe  prero- 
gative which  an  Attorney- General  assumes  Of 
Sling  an  Inlormation  against  whomsoever  he 
pleases,  is  certainly  a  reproach  to  a  free  peo- 
ple ;  and  if  the  regubr  information  awarded 
upon  special  motion  by  the  Kinj^'s-beneh  were 
likewise  taken  away,  1  do  not  think  the  con- 
stitution would  be  injured  by  it :  in  which  case 
the  okl  common  law  method  of  indicting  for  a 
libel,  as  a  violation  of  the  peace,  woold  be  the 
means  that  every  body  most  resort  to ;  and  tn 
my  opinion  a  grand  jury  are  very  competent 
and  toe  properest  judges,  whether  any  publi- 
cation be  destructive  to  the  weliare  of  the  state 
or  not."  And  for  this  last  clause  which  I  have 
cited,  he  refers  to  the  valuable  treatise  upon 
Grand  Juries,  called,  '  The  Security  of  £ng« 
lishmen's  Lives,'  attributed  to  Mr.  Sommers. 

The  attempt  at  the  time  of  the  Revolution  to 
take  away  Informations  in  ibe  court  of  Kind's* 
bench,  is  noticed  in  the  '  Letter  concerning 
libels,  Warrants,'  &c. ;  hot  1  'had  not  the  pas- 
sage in  my  recollection  when  1  wrote  the  Note 
to  the  Case  of' sir  William  Williams,  vol.  13, 
p.,  1369.  In  the  ease  of  Rex  v.  Mary  Jonea 
and  another,  mentioned  in  that  Note,  the  vexa- 
tious operation  of  the  Attorney-General's  Infor- 
mation was,  that  it  caused  two  poor  Welsh 
persons,  convicted  of  a  minor  offenceagainst  the 
revenue  laws,  to  come  from  the  principality 
to  the  bar  of  the  court  of  King's- bench  at  We^ 
minster,  in  order  to  receive  judgment,  whidi 
woulil  have  been  paased  upon  them  in  their  own 
neighbourhood,  if  the  proceeding  against  them 
had  been  by  indictment. 

In  the  case  of  Philippe  and  others,  Trio. 
4  G.  3.  3  Burr.  1564,  lord  Mansfield  declared, 
that  the  Court  would  never  grant  an  laforma-* 
tion  upon  tliie  applicatiou  of  the  Attorney-  Ge- 
neral, in  cases  prosecuted  by  the  crown ;  be- 
cause the  Attorney-General  has  a  right  -him- 
self ejr  officio  to  exhibit  one:  and  in  the  saoie 
case  he  said,  ^Mhe  Attorney  General  may,  if 
he  thinks  proper,  summon  the  parties  to  shew  . 
c4use,  why  an  Information  shouhl  not  be  ex- 
hibited, before  he  signs  it."    ' 

And  in  the  case  4>f  tbe  King  v.  William 
Davis  Phillips,  esq.  Pasch.  7  G.  3.  4  Burrow, 
S080,  De  Grey,  Attorney «47eneral,  having  (on 
^e  part  of  the  crown)  moved  for  a  rule  upon 
tbe  defendant  to  shew  cause,  why  an  Informa- 
tion shonhi  not  bo  gnmted  agaiosl  himi  tha 
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is  certainly  so)— er  officio  mteos,  tksft  which 
be  does  from  a  sense  of  duty.  If  in  this  you 
iDoosider  only  just  what  meets  the  ear,  there  is 
no  barm  in  ii;  it  is  a  good  thin];;:  doty  is  a 
^ood  thui({'.  But  if  you  examine  the  real  force 
and  consequences  of  the  term,  as  here  applied, 

£oa  will  find  it  to  contain  every  thing  that  can 
9  imagined  illegaf,  unjust,  wicked,  and  op- 
pressive. For  my  own  part,  I  am  astonished 
that  any  man,  at  this  time  of  day,  exercising 
such  powers  as  are  not  according  to  law,  and 
are  much  less  according  to  reason,  should  talk 
16  you,  with  an  op«n  face,  of  integrity,  of  ho- 
XK>ur,  of  duty,  of  conscience ;  and  that,  instead 
of  aggravating  and  shewing  you  in  what  the 
charge  which  he  has  brought  against  me,  in 
ivhat  my  crime  consista,  he  has  employed  half 
bis  harangue  in  boastiug  of  his  own  character. 
Jf  any  man  in  the  court  who  had  not  known 
that  1  was  the  defendant  had  come  in  at  the 
time  that  that  gentleman  was  talking  of  his  in- 
tegritjr,  his  conscience,  and  his  duty ;  I  ask, 
would  he  not  immediately  have  concluded  that 
Mr.  Attorney- General  was  the  defendant  then 
making  his  defence  ?  He  must.  Let  the  gen- 
tleman's integrity  and  honour  be  as  great  as  he 
tells  you  it  is ;  what  has  that  to  do  with  me  f 
IVbat  has  that  to  do  with  the  charge  which  he 
has  brought  against  dm?  except  indeed  this; 
that,  havinff  nothing  really  to  charge  roe  with, 
be  seta  up  bis  own  great,  immaculate  charaetar 
m  opposition  to  mine;  that  you  may  give  a 

motion  was  rejected,  upon  the  ground,  that  if 
the  Attorney-General  thought  it  rights  tbal  an 
Information  should  be  granted,  he  might  grant 
it  himself;  if  he  did  not  think  so,  be  could  not 
rapectthe  Court  to  do  it:  and  lord  Mansfield 
said,  «  Jf  the  Attorney-General  should  have 
any  douht  about  the  propriety  of  it,  he  might 
Bend  to  the  person  complained  against,  to  shew 
him  cause  why  he  should  not  grant  it." 

With  respect  to  an  Attorney-General  send- 
ing to  a  person  to  shew  cause  why  an  Infor- 
mation should  not  be  filed  against  him,  see 
what  was  said  in  parUaooent  upon  the  cooddct 
of  the  Attorney-General  of  Ireland  in  the  case 
ofFitzpatrick,  a.o.  1818,  23  Pari.  Deb.  pp. 
i>96.  998.  1081.  1086,  1087.  1111,  ei  teq. 

For  more  concerning  the  Information  er 
officio,  see  the  Case  of  sir  William  Williama, 
vol.  13,  p.  1369.  See,  also,  16  New  Pari.  Hist. 
pp.  40. 11S7.  1175. 

Mir.  Hargrove  has,  more  extensively  than  has 
yet  appean;d  in  print,  investigated  ihe  subject 
of  the  Information  ex  officio,  as  well  as  that  of 
the  examinableneasof  commituienu  by  a  Honae 
of  Parliament  or  Court  of  Justice,  for  contempt 
or  breach  of  privilege.  It  is  to  be  hoped  that 
the  re»ult  of  his  investigations  may  be  made 
public. 

See,  also,  distinctions  as  to  the  righto  of  the 
Attorney -General  in  matters  of  practice,  when 
be  proceedii  for  i^e  crown  as  formal  prose- 
cutor ;  aiid  when  he  proceeds  for  the  crown  as 
jactual  pnisecutor,  in  9  Stra.  316^  (oit.  vol.  17, 
9,Mh4  «Md  ^  Burr.  H^», 


verdict  againist  me,  because  be  is  a  man  of  ho- 
nour, an  UDCorrupt  man,  a  pure  man  of  inte- 
giitv,  and  would  not  charge,  me,  if  he  did  not 
thinlK  me  guilty.  Let  him  think  wbat  be 
pleases ;  if  you  do  not  think  me  guilty,  I  care 
very  little  what  he  professes  to  think.  I  know 
that  he  is  manly  enough ;  and  I  honour  that 
part  of  his  character.  He  bears  a  man's  heart 
m  his  bosom,  and  (though  bis  oifice  has  made 
him  bold  the  language  he  does)  I  defy  him  not 
to  respect  me.  I  know  he  does.  1  am  sare 
of  it. 

Gentlemeo,  I  said  that  ejr  officio  contained 
every  thing  that  w#s  illegal,  unjust,  wicked, 
and  oppressive ;  and  I  will  prove  it  to  you.  £r 
(ffido — (a  little  specimen  or  it  you  have  seea)-^ 
e»  officio  means  a  power  lo  olispense  with  all 
tlie  forms  and  proceedings  of  the  courts  of  jos- 
tice,  with  all  those  wise  precautions  which  oar 
laws  have  taken  to  prevent  the  innocent  from 
being  oppressed  by  exorbitant  and  unjust 
power- 

Gentlemen,  I  was  thrown  oflT  my  gnank  1 
own  I  was.  1  had  prepared  an  argument; 
which  I  believe  his  lordship  perceifcd:  be 
therefore  granted  me  what  I  intended  to  bate 
inforced ;  and,  having  granted  it  to  me,  that 
grant  was  made  uae  of  to  prevent  me  from 
gaining  any  argument  in  answer,  of  any  kind. 
You  must  have  taken  notice  of  it ;  it  is  your 
duty  to  take  notice.  Juries  have  been  tso 
much  considerefl  as  men  out  of  court;  and 
when  an  application  haa  been  made  to  tbs 
judge  to  determine  op  m  a  point  of  law,  tbs 
jury  has  been  considered  as  having  nothing  ts 
do  with  the  matter.  No  more  they  have,  in- 
deed, to  decide  it.  But  the  jury  has  this  to  do 
with  the  matter :  they  are  to  inake  a  tnie  de- 
liverance ;  and  they  will  see  and  will  judge 
whether  the  defendant  has  jastice  done  him 
dr  not,  even  in  ^e  practioe  of  the  court.  I 
know  nothing  of  the  law  i  I  am  not  sorry  for 
that :  this  is  not  a  question  of  law ;  and  I  am 
happy  to  have  Mr.  Attorney-General's  aulbo* 
rity  to  say,  that  it  is  "  the  plainest,  the  sio* 
nlest  question ;  and  that  it  was  too  obvioiis  foe 
him  to  foresee  a  difficulty  in  it.*'  He  said,  it  wss 
^*  the  pkinest  of  all  the  plain  and  simple  msi^ 
ters  that  were  ever  laid  before  a  oouit ;"  sod 
being  so,  you  are  the  best  judges  of  it.  Aad 
indeed  the  nature  of  a  libel  always  mshes  a 
jury  the  best  judges  of  it ;  for  a  libel  (if  it  ke 
ao)  is  intended  for  mischief:  it  mnst  tlierelsre 
be  intelligible  to  the  people,  or  no  roischia 
could  be  produced  by  it.  If  a  man  writes  a 
libel  that  a  oommon  jury  could  not  understand, 
(and  you  are  a  special  jury,  gentlemen)  be 
mnst  fail  in  bis  design.  Observe  then,  gentle- 
men, this  advertisement  is  the  plainest  and 
simplest  of  all  the  matters  that  were  ever  laid 
before  a  court  in  which  the  Attorney-General 
was  concerned :  and  in  these  two  years  and  a 
quarter  that  he  haa  had  to  bring  it  to  trial,  fas 
has  not  been  able  to  see  a  difficulty  in  it ;  sad 
yet  he  has  had  a  special  jury  to  determine  it : 
a  common  jury  couhl  not  be  left  to  deterinioo 
it;  aiul  that  1  will  csplaiD  to  you  bemAcr»  I 
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knovrvery  well,  that  not  (ml  j  juries,  but  many 
otber  persons  who  apply  even  to  the  practice  of 
the  Uw,  never  trouble  their  beads  to  take  into 
eeosideration  altoj^tber  the  enormous  wicked- 
ness of  the  powers  claimed  in  this  sort  of  pro- 
eeculioo.  It  shall  be  my  business  therefore  to 
explain  it  to  yout  You  shall  judge  of  the  ho- 
nour, and  integrity,  and  conscience  of  the  gen- 
tlemen who  use  them  and  enjoy  them. 

And,  first  of  all,  an  information  means  no 
more  than  an  aoeusatioo.  Appeal,  indictment, 
bformation,  are,  as  1  take  it  (and  1  shall  he 
corrected  if  I  am  wrong ;  it  will  be  well  cor- 
rected both  by  the  Attorney-Gteneral  and  the 
Judge) — I  take  it  they  mean  no  more  than  ac- 
cnsa^on ;  and  they  have  a  different  specific 
name  because  of  the  different  manner  in  which 
that  accusation  is  brought  forwards.  Then, 
gentlemen,  this  is  an  accusation  by  duty ;  out 
of  doty :  and  by  this  meana,  by  this  his  doty, 
the  Attorney -General  is  enabled,  contrary  to 
the  laws  of  the  land,  to  accuse  whom  he  pleases, 
and  what  he  pleases,  and  when  he  pleases. 
And  (if  he  pleases)  he  only  accuses  them,  and 
nerer  brings  it  to  trial :  he  goes  on  harassing 
the  subject  with  information  upon  information, 
if  he  pleases,  and  never  brings  the  man  to 
trial,  if,  however,  out  of  his  mercy,  or  out  of 
his  resentment,  be  does  chuse  at  last  to  briug 
it  to  a  trial ;  why,  gentlemen,  he,  in  general, 
tries  it  by  whom  be  pleases.  Gentlemen,  when 
it  comes  to  trial,  he  tries  it  in  what  roaonet  he 
pleases,  he  takes  what  advantages  be  pleases, 
and  DO  reason  will  be  given  for  those  advan- 
tages. Gentlemen,  during-the  course  and  pro- 
gress of  the  trial,  if,  notwithstanding  those  ad- 
▼aotsges  he  has  already  taken,  he  sees  some 
reason  to  suspect  that  the  verdict  is  likely  to  go 
affainst  him,  he  claims  a  right  to  stop  it  if  he 
pleases,  without  any  decision  ;  for  he  claims  a 
right  to  withdraw  a  juror,  as  it  is  called ;  that 
is  to  say.  You  shall  not  come  on  to  a  verdict. 
The  Attorney-General  must  not  deny  it,  unless 
ii^ieed  the  practice  of  the  Court  is  changed  in 
that  partiewar. 

Tlie  practice*  of  the  Court  we  see  do^  some- 
times change:  for  I  have  it  now  from  the 
Judge,  that  in  all  qasies  the  prosecutor  has  a 
ri^ht  to  reply ;  which  truly  I  di^  not  before 
think  to  be  tlie  practice :  but,  however,  the  Bar 
will  take  notice  now  ;  for  they  will  soon  have 
eases  in  which  they  may  enjoy  that  benefit  and 
privilege,  if  it  be  one:  the  prosecntor  has  a 
right  to  reply,  even  though  no  evidence  is 
called  for  the  defendant.  1  shall  see  some 
more  new  methods  of  proceedioff  in  trials  ;  I 
have  seen  n  good  many.  I  think  there  must 
be  somewhere  or  other  in  the  court  a  gentle- 
man with  spirit  enough,— 4ome  gentleman  or 
other — many  1  hope  there  are,  who  will  (upon 
•ooie trial  where  they  may  be  prosecutors),  who 
will  take  that  advantage  that  has  been  allowed 
to-day,  and  will  offer  to  reply  where  no  evi- 
dence is  called.  There  were  some  half  words 
I  know  dropped  about  matter  of  law,  but  I 
hope  that  will  be  made  plain. 

nail  s  hat  if  the  Attoney-General  doei  not 
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stop  the  caase  without  coming  to  a  decision, 
bat  thinks  he  shall  get  a  vwdict  in  his  own 
favour,  and  therefore  suffers  the  cause  to  go 
on  ;  if  he  loses  the  verdict,  he  suffers  none  of 
those  displeasing  consequences  which  other 
men  must  suffer ;  for  the  crpwn  pays  no  costs— 
none  at  all: — he  can  prosecute ^s  oflen  as  he 
pleases,  and  whom  be  pleases,  and  pays  no 
costs!  But  that  is  not  all.  Suppose  he  has 
convicted  iix,  seven,  or  eight  men  for  the  same 
offence,  he  exercises  the  sovereign  power  of 
pardon ;  he  calls  to  judgment  which  of  them 
be  pleases,  and  lets  go  by  jvhich  of  them  he 
pleases.  It  has  happened  in  the  prosecution 
for  this  very  paper  :^4>ut  of  several  convicts, 
but  three  have  been  called  up  to  judgment.' 
That  in  some  part  I  shall  explain  to  you.  But 
that  is  not  all :  the  man  or  the  men  whom  he 
calls  up  to  judgment,  he,  the  prosecutor,  agN- 
gravates  their  punishment  as  he  pleases ;  and 
that  1  will  prove  to  you.  In  that^  I  think,  I 
shall  not  be  contradicted,  because  1  have  the 
authority  of  the  judge  who  is  now  trying  this 
cause. 

So  that  in  every  stage  of  the  business  you 
will  find  that  there  is  an  unjust,  an  illegal,  a 
wicked,  and  an  oppressive  advantage.  And 
that  you  may  net  think  that  1  am  declaiming 
without  any  proofs,  I  will  sq  far  trespass  upon 
your  time  as  to  come  a  little  more  to  parti* 
culars. 

And  first,  gentlemen »  for  the  beginning  of 
such  a  prosecution.  He  brings  it  on  as  he 
pleases ;  he  has  no  resort  to  a  grand  jury,  or 
the  country  to  accuse ;  but,  contrary  to  express 
law,  and  what  is  much  stronger,  contrary  to 
the  strongest  and  the  very  fundamental  reasoo 
of  that  l^w,  he  has  no  recourse  at  all  to  a  grand 
jury ;  and  that  because  it  is  the  pretended  suit 
of  the  crown.  Now,  frentlemeti,  if  we  want 
to  enquire  fwhich  is  not  often  done,  1  know, 
in  courts  ot  justice)  why  any  grand  jury  ?  why 
a  grand  jury  at  all?  It  is  not  owing  to  the 
nature  of  the  oflenre;  grand  juries  are  in 
capital  offences  and  in  small  offences.  Why 
are  a  grand  jury  to  find  th^  accusation  P  for 
you  most  not  be  led  away  by  technical  terms. 
Intbrmatioo,  appeal,  indictment,  %\\  mean  one 
and  the  same  thing;  accusation  brought  by 
different  persons,  that  is  the  only  reason  of 
their  different  ap|)ellations.  if  that  is  not  the 
reason  of  the  difference  of  the  names,  I  shall 
be  correcteil. 

Then  why  a  grand  jury  ?  I  would  tell  yon 
in  my  own  words,  if  I  had  not  the  words  of  ^ 
a  person  more  to  be  relied  upon.    Sir  John 
Hawles  says — these  are  his  words — **  The  true 
reason  of  a  grand  jury — " 

But,  gentlemen,  I  shall  just  obviate  an  ob- 
jection first,  because  1  shall  not  have  an  op- 
portunity after  it  is  made.  It  may  be  obiecKNl, 
that  I  have  taken  this  from  the  State  Trials  ; 
and  I  have  heard  from  the  bench  that  the  State 
Trials  are  no  authority.  I  have  also  heard 
from  an  officer  very  high  in  the  law,  and  of 
very  great  acknowledged  abilities,  who  sits  by 
the  sida  of  the  Attorney-General,  that  they  are 
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M  miNii  better  autboritv  (I  tpeftk  it  because 
1  beard  him  say  so)  that  they  are  a  much 
better  authority  than  the  scrawl  of  a  name- 
Jess  Reporter.  Bat  I  will  tell  you  why  the 
^tate  Trials  io  certain  dases  are  the  best  au- 
thority; and  thal|i8,  for  this  reason:  because 
they  are  equally  good  authority,  whether  what 
tfaey  relate  is  true  or  false.  It  is  a  strange  as- 
aertioii,  but  their  authority  is  equally  gwd  for 
the  purpose  for  which  they  are  brevght,  whe- 
ther the  things  they  tell  are  true  or  false.  T 
bave  heard  them  called  from  the  bench  (and 
called  so  for  very  good  reasons)  "  libels  upon 
the  jud^."— '*  The  State  Trials  are  so  far 
from  being  an  authority,  that  they  are  libels 
upon  the  judges." — ^Are  they  so  ?  Then  they 
are  still  better  authority  than  if  they  were  true ; 
ibatis,  authority  for  the  purposes  for  which 
they  are  brougltt ;  that  is,  tor  the  condemna- 
tion of  the  widced  doctrines  which  they  expose. 
For  are  th^  libels  upon  the  judges  ?  Was  the 
intention  of -those  who  wrote  them  to  blacken 
.their  characters  ?  Would  the  libellers  then  at 
that  time  of  day  (some  a  hundred,  two,  or  three 
hundred  years  back,  or  according  to  the  length 
of  time)  would  an  enemy  hare  put  into  the 
judges'  mouths  doctrines  which  were  honour- 
able ?  No ;  if  he  intended  to  libel  them,  he  has 
Jalsely  made  them  tlie  propagators  ol'  those 
doctnnes  which  their  souls  abhorred.  Can 
there  then  be  a  stronger  evidence  about  the 
opinion  which  men  had  formerly  concerning 
tnese  doctrines?  If  there  cannot,  then  there 
can  be  no  stronger  authority  against  the  doc- 
trines exposed  by  the  State  Trials.  True  or 
false,  the  State  Trials  are  the  best  authority 
which  can  be  had ;  and  better  if  they  are  false 
than  if  true. 

Then,  gentlemen,  I  will  proceed  to  my  au- 
thority :  *'  The  true  reason  of  a  grand  jury  is 
the  vast  inequality  d*  the  plaintiff  and  defen- 
dant ;  and  therefore  the  law  has  given  this  pri- 
vilege to  the  defendant,  on  purpose,  if  it  were 
possible^  to  make  them  equal  in  the  prosecution 
and  defence,  that  e(|ual  juatice  may  be  done 
between  biith.  It  considers  that  the  judges, 
the  witnesses,  and  the  jury,  are  more  likely  to 
be  influenced  by  the  king  than  by  the  defen- 
dant :  the  judges,  aa  having  been  made  by  him, 
and  as  it  is  in  hia  power  to  prefer  or  reward 
them  higher :  and  though  tnere  are  no  just 
causes  tor  them  to  strsin  the  law,  yet  there  are 
such  causes  which,  jn  all  ages,  have  taken 
place,  and  probably  always  will.  Nor  was  it, 
nor  is  it,«  possible  but  that  the  great  power  of 
enriching,  honouring,  and  rewarding,  lodged  in 
the  king,  always  had  and  yet  must  have  an 
influence  on  the  witnesses  and  jury ;  and  there- 
fore it  is  that  the  law  has  ordered  that  at  the 
'king's  prosecution  no  man  shall  he  criminally 
questioned"  (this  is  a  criminal  question)  '*  no 
man  sh^ll  be  criminally  questioned  uhlees  a 
grand  jury,  upon  their  own  knowledge,-or  upon 
Iheevidence  given  them,  shall  give  a  verdict  that 
they  really  believe  the  accusation  is  true."* 
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If,  gentlemen,  there  are  other  reisoos  for  i 
grand  jury  than  these,  if  there  are  othen,  yoa 
will  have  them  $  and  though  it  will  not  be  f«- 
mitted  to  me  to  do  (what  with  the  tttsaost  ex- 
tent of  my  ignorance  of  the  law,  which  is  very 
great,  I  am  still  sure  I  could  do  by  comnoi- 
sense  and  reason — i  mean,  refute  those  other 
reasons ;)  1  say,  though  I  shall  not  be  pv* 
mitted  to  do  ^at  hem,  you  and  all  \he  wsrid 
will  be  able,  at  your  cooler  boors,  to  tletersiine 
upon  the  force  of  those  reasons  that  shall  be 
given,  from  whatever  authority  the?  may 
come.  And  in  this  respect  i  sbaU  be  happy; 
for  I  sliall  have  the  honesty  and  the  uader- 
standing  of  the  public  at  large  to  judge  oftbote 
doctrines  which  my  irobecUity  might  DOl  per- 
mit me  sufliciently  to  refute. 

Gentlemen,  it  is  true  that  the  court  of  Kio^'i- 
bencb  has  ako  assumed  a  power  of  accotisg 
men.  They  say  they  may  safelv  be  truittd 
with  it.  1  believe  their  claim  illegal;  bat  1 
have  nothing  to  do  with  it:  and  I  acknowledge 
that  it  is  much  safer  there,  than  in  the  bamli 
of  an  Attorney  -General,  who  is  whipped  ia  tad 
whipped  out  just  as  the  minister,  whose  friod 
be  is,  goes  in  or  out. 

But  that  is  not  all.    The  court  of  Kiog*i- 
bench  cannot  grant  au  informatioB  without  la 
aflidavit,  without  an  accusation  upon  oaib ;  so 
one  of  the  judges  of  tlie  court  of  KiogVbeodi 
can  do  it ;  and  yet  they  are  a  litths  more  is- 
dependent  (they  have  fewer  hopes,  and  tber^ 
fore  fewer  fears)  than  the  Aitorney-Geoenl; 
yet  no  one  of  the  judges  of  the  court  csoric- 
cuse  a  man.     It  must  be  the  whole  court,  and 
they  must  do  it  in  consequence  of  an  oath.   U 
1  am  wrong,  you  will  have  the  pleasure  of  cea- 
tradicting  it  (turning  to  the  Attorney  General). 
But  the  Attorney -General  accuses  men  neidier 
upon  the  oath  of  others,  nor  yet  upon  his  ova  , 
oath .    If  he  believes  the  matter  of  the  aocsaa- 
tion  true,  it  is  but  the  belief  of  one  niao,  aad 
he  a  prejudiced  man,  and  the  roost  iopropai' 
man  in  the  kingdom  for  his  authority  to  be 
taken  in  such  a  case.    But,  gentlemen,  wbit 
is  much  worse,  it  frequently  happens  that  so 
man  whatever  avows  the  accusation,  or  beliena 
it ;  no,  not  the  Attorney -General  himself  wbo 
files  the  inlbrmatioo.     I  will  prove  it  by-ssd- 
hy,  even  in  the  case  of  the  Aitorney-Geoffjl 
who  filed  this  declaration.     GentlemeOt  1  ^ 
desure   hy-and-by,  for  your  satisfaction  aad 
mine,  to  find  out  whether  there  is  one  omb  a 
the  country  that  believes  me«  guilty  of  the 
crime  ktid  to  my  charge ;  a  crime  of  that  aa* 
ture  that  is  to  have  a  punishment  wbieb  ■ 
called  by  the  law  a  temporary  death,  an  siela- 
sion  from  society,  imprison  nent.    The  appa* 
rent  object  of  this  prosecution  is  to  take  vbat 
little  money  out  of  my  pocket  I  may  ba«s 
there,  and  to  imprison  me,  and  so  exclude  sa^ 
from  that  society  of  which  1  have  rendersd 
myself  unworthy.    However,  I  bave  the  pkj^ 
sure  to  see  that  there  site  a  gentleman  by  tks 
judge  who  is  now  trying  me,  who,  as  w.*! 
myself,  has  charged  £e  king's  troopswOb 
murder  i' a  charge  wbidi  tx  that  tiBMCW^ 
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frmt  abhorrence  and  deftMtttion  aeainit  htm. 
The  judge  and  that  |2feDUeinao  baTe  been 
Uu|^ing  all  the  time  of  this  trial ;  they  have 
enjoyed  each  other's  company  exceedingly  [a 
great  laugh  for  some  minntes  of  the  whole  au- 
dience]. Well,  gentleman,  (turning  towards 
lord  Mansfield  and  Mr.  Wilkes)  I  hare  caused 
another  laugh  between  the  gentlemen ;  but  it 
givea  me  pleasure  to  think,  that  if  ef er  f  am  \6 
come  out  of  prison  again  (if  you  are  so  kind  as 
to  put  me  there)  I  too  may  li^ve  the  honpor  (if 
it  be  one)  of  sitting  cheek  by  cheek  with  the 
judge,  and  laughing  at  some  other  libeller.  I 
said,  if  I  come  out  again — because  if  it  is  pos- 
sible that  I  should  be  put  there  for  this  charge, 
1  belicTe  that  will  never  happen.  1  will  never 
cease  repeating  the  charge  I  have  made,  till 
those  men  ai>e  legally  tried  and  acquitted  who 
are  gtiitty  of  what  I  call  mnrder.  I  will  not 
be  eontenteH  with  one,  nor  with  two,  nor  with 
twenty  juries.  1  will  repeat  the  charge  of 
murder  upon  the  troops  every  day,  if  this  doc- 
trine g«t»  so  far  even  a»-to  a  doobt ;  and  I  call 
upon  the  Attorney* General  now,  if  he  may,  if 
be  can,  if  he  will  venture  without  the  per- 
nissKin  of  those  ministers  whose  humble  ser> 
Faui  alone  he  is ;  if  he  may  venture,  I  call 
ofOD  him  to  pledge  himself  to  bring  an  infor- 
mMon  for  a  seditious  libel  against  the  king 
aad  the  gfo^emnient every  time*  1  charge  the 
troops  with  murder.  I  promise  him  I  will  (five 
btm  business  enough,  and  1  hope  he  will  (if  he 
na«y  ▼eniure  to  do  it)  promise  to  file  an  infor- 
BMiioa  erery  time  I  charge  them  with  murder 
when  tbey  commit  it. 

B0I9  gentlemen,  I  have  wandered ;  thongh, 
if  I  am  to  be  shut  np  so  soon,  a  tew  excursions 
before  it  may  be  excused  me. 

The  Auerney-Oeneral  does  not  apply  then 
im  tbegnand  jury,  and  there  is  no  penson  whose 
aMJiMatioa  upon  oath  it  is. 

When  be  has  filed  his  information,  he  pro- 
ceeds er  not  upon  it  as  he  pleases ;  be  files 
fiiesli   ittformationa  if  he   pleases,  when   be 


pliiuacB»  as  often  as  be  pleases ;  be  uses  it  if  particularly  unfortunate  in  my  case ;  for  tbe 


be*  pleases  as  a  vexatious  method  wfaioh  may 
iMKraseaud -Pttio  and  destroy  the  greatest  for- 
tune In  tbi*  country.  It  bas  been  used  vexa- 
tioufily.  r  do  not  say  by  the  present  Attorney- 
General;  1  do  absolutely  acquit  him  of  thatj 
be  nerer,  that  I  know  of,  has  been  guilty  of 
tllai  practice:  but  I  do  know  Attomey-Ge- 
odBMiv  who  bate :  but  that  I  may  not  seem  to 
libel  all  the  world,  I  will  ndt  mention  them  nor 


for  there  is  an  expence  aitendlikg  it.  The  gen« 
tleman,  I  auppoae,  would  not  be  thought  to  be 
unnecessarily  lavish  of  tlie  income  of  the  crown^ 
which  bas  lately  been  found  so  deficient :  he 
surely  would  not  voluntarily  throw  it  away« 
And  yet  a  man  that  came  from  Brentford  (my 
clerk  fjwrmerly)  had  two  guineas  for  his  ex- 
pence*.  He  is  a  v^  honest  man ;  it  was  a 
very  lucky  matter  foe  him:  1  wish,  for  bin 
sake,  that  be  might  be  called  a  witness  againafr 
me  once  a  week  upon  such  a  prosecution. 
Now  if  the  ground  of  the  charge  happens  to 
be,  as  this  is,  *'  of  all  plain  and  simple  matters 
that  ever  were  laid  before  a  court  the  most 
simple  ;'*  it  is  a  very  strange  circumstance  that 
the  Attorney* General  should  chuse  to  have  n 
special  jury  trr  try  a  thing  in  which  there  is 
nothing  special !  Special  juries  were  never  in- 
tended or  appointed  for  that  purpose.  They 
were  intended  to  examine  into  merchants  ao* 
counts,  or  any  critical  or  nice  nnatter ;  for  yon 
know  we  are  told  that  yon  have  nothing  to  do 
with  the  law :  you  do  not  therefore  want  anjf 
legal  education ;  and  yet  special  juries  are  wk^ 
ways  made  use  of  in  matters  of  libel.  And  in- 
deed why  should  tbey  not  P  It  ooels  the  At- 
torney-General nothing.  In  the  ease  of  any 
other  prosecutor,  it  would  be  at  his  expence; 
but  the  crown  pays  this,  that  is,  the  people  pay 
it  against  tbenkselves.  However^  that  is  no 
objection  to  Mr.  Attomey-Geneml ;  fdr  if  yon 
look  at  the  law-expeoces  in  the  civil  Kst  of  the 
last  year  1776,  as  they  are  delivered' in  to  par- 
liament, you  will  find  that  they  amount  to  the 
little  insignificant  sum  of  60,000/.  A  defendant 
against  the  crown  is  in  a  blessed  tfknaitioo !  But 
as  the  expence  is  no  reason  agaiasMhe  Attor- 
ney-General chusing  to  try  it  by  a  special  juiyv 
he  has  a  very  strong  reason  (br  ehusingi  a  spo* 
cial  jury ;  and  that  is,  because,  by  that  means» 
he  tries  it .  by  almost  whom  he  pleases :  1  d4 
not  mean  by  the  particolair  indiridonlowhoai 
he  pleiises,  but  generally  by  that  description  of 
men  that  he  phases. .  Now»this^  gentlemen,  i^ 


Attorney  General  said  (I  heard  him  say  it  npon 
tbe  fimt  trial  for  this  advertisement)  that  nine* 
tenths  of  the  people  approv<ed  of  all  tbe  me»- 
sures  of  the  ministry  relative  to  Amerkul.  The. 
method  of  striking  a  special  jury  seems  at  first 
sight  fair  enough.  Forty -eight  men  are  struck 
from  a  book.  The  defendant  and  the  pi'ose- 
cutor  each  strikes  off  twelve.  That-  seems  very 
fair  and  jnst;  but  it  is  very  fiir  firom  being  so 


the  case.*'    WHen  tbe  Attorney -General  bsrf\^*^;  fi>r  if  nine-tenths  of  the  people  (which  he 


brooglit  his  accusation,  and  renewed  and  de 
Wycd  it*  as  much  as  he  pleases,  if  he  chuses  to* 
uy  il,  I  said,  be  tries  it  by  almost  whom  he 
plSassn.  It  may  seem' perhaps  a  strange  thing 
Hr  me  to  say  to  a  ju^  who  are  trying  my 
cause ;  but  it  is  a  fact ;  for  he  is  always  sure 
to  Have  a  speciai  jury  fin*  the  trial  Of  this  sort  of 
ellarge.  Libel  is  always  tried'  by  a  special 
jmry.    Nyi^w  this  seems* a  very  comical  thing; 


ihii  <M 


k*dlM 


■  Mil  iTI 


i<iia<m 


■  IliWWiil 


*  This  alhision  was  1  b^enf  ddltgoed  to 
qipiy  fO-sirBndle^  Ryter« 


hIAself  acknowledged)  are  of  that  way  of  think- 
ing (a  way  of  thinking  contrary  to  what  I  may 
welt  seem  to-be)  you  will  observe  that  tbe  At- 
torney-General strikes  off  tnHMenths  and  half 
a  tenth  out  of  tbe  forty -eight ;  so  that  be  will 
be  sure  not  to  hsTe  one  man  of  my  #ay  of 
thinking  concerning  AmericS:  I  meao^  it  will 
be  so,  H"  at  least  they  know  what  tbey  are  about : 
so  that  you  see  ther^  is  sui^  to  be  a  little  nre« 
judice  against  the  defendant  in  tbe.mrads  or  the 

Ijury.  If  it  true,  indeed,  that  the  opinioB  of  the 
jury  osttecmiDg  the  measurer  relMifO  to- Ain#» 
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net  ha0  DOthiog  fairly  to  do  in  this  cante ;  bot  I  not  mean  the  slighteat  charge  upon)  T  desiifd 
the  prgudioe  may  be  extended  from  one  thing  |  the  Master  of  the  Crowo-CMice  that  be  would 


to  the  other.  We  all  know  Fery  well  how 
laen't  minds  are  apt  to  run.  Bat  that  is  not 
alL  This  prejudice  will  be  the  case,  even 
though  the  special  jury  are  fairly  struck :  but 
they  are  not  fairly  struck.  I  belieTed  so ;  but 
1  never  was  sure  of  it  till  this  case  of  lAine : 
•ad  whatever  I  may  suffer,  I  think  it  a  cheap 
purchase  to  know  what  I  now  know  by  this 
means.  The  suecial  jurors  in  the  counties, 
especially  in  Middlesex,  great  numbers  of  ihem, 
are  qualified  by  the  crown ;  they  are  esquired 
by  the  crown ;  and  these  crown  esquires  al- 
ways attend  upon  the  special  juries.  In  the 
oity,  gentlemen,  to  which  you  belong,  you 
know  very  well  whether  the  descriptiqn  of 
nerchant  nas  or  has  not  changed  within  some 
years  past.  You  know,  I  dare  say,  many  of 
you,  what  merchants  were— what  merchants 
are.  You  all  know  well  that  the  very  numerous 
and  extensive  contracts  which  are  going  for- 
ward bring  a  swarm  of  merchants  in  amongst 
you.  Every  man  that  has  a  contract  becomes 
a  merchant ;  every  man  that  has  a  contract  is 
liable  to  be  struck  upon  a  special  jury,  and  he 
is  sure  to  attend,  if  he  is  taken :  and  you  must 
observe  besides,  that  the  Holicitor  of  the  Trea- 
sury, who  is  constontly  in  this  employ  of  strik- 
ing special  juries,  knows  all  the  men,  their  sen- 
timents, their  situations,  their  descriptions,  and 
the  distinction  of  men. 

Now,  gentlemen,  for  the  method  of  striking 
a  apeeial  jury,  which  I  shall  not  wonder  that 
you  are  not  acquainted  with :  and  for  the  oonn- 
•el,  it  is  a  matter  that  they  are  not  concerned 
in.  Observe,  1  do  not  lay  these  things  to  the 
charge  of  the  Attorney-General ;  he  only  uses 
the  powers  which  others  put  into  his  hands. — 
The  special  jury,  you  may  imagine,  are  taken 
indifferently,  and  as  it  noay  happen,  from  a 
book  contauiing  all  the  names  of  those  who 
are  liable  to  serve.  I  thought  so  when  I  read 
the  act  of  parliament  appointing  the  manner  in 
which  they  should  be  taken ;  but  when  I  came 
to  attend  to  strike  the  special  jury,  a  book  with 
names  was  produced  by  the  sheriff's  officer.  I 
made  what  I  thought  an  unexceptionable  pro- 
posal: I  desired  the  Master  of  the  Crown - 
Office,*  (whoip  1  do  entirely  acquit,  and  do 


trial, 
inspection 


Within  the  period  of  a  few  years  aflter  this 
Mr.  Home  (I  have  not,  m  my  cursory 
ition  of  Mr.  Stephens's  Memoirs  of  him, 


be  pleased  to  take  that  book ;  open  it  where  be 
would ;  begin  where  be  would,  at  the  top  or 

|Nropriety  of  calling  to  the  bar  a  ffentlemsn 
m  priest's  orders  (Mr.  Home  had  received 
priest's  orders).  Eleven  benchers  of  Lincoln's- 
ion,  who  took  the  matter  into  consideratioo,  re- 
ported, June  16, 1779,  their  unanimous  opinion 
that  it  was  not  pi^oper  to  call  to  the  bar  a  per- 
son in  priest's  orders.  And  a  verbal  answer, 
expressing  a  like  opinion,  was  sent  froip  the 
benchers  of  the  Middle  Temple  and  of  Gray'i- 
inn.  See  9  Luders's  Rep.  of  Election  Cases, 
p.  381,  Note. 

Mr.  Tooke  made  his  second  attempt  to  be 
called  to  the  bar  in  Trinity  term  178S.  Ai  tbb 
time  lord  Shelburne,  afterwards  the  first  mar- 
quess of  liunsdowne,  was  First  Lord  of  tbe 
Treasury,  and  as  it  was  known  that  he  wished 
well  to  the  application  (as  did  his  friend  lord 
Ashburton),  it  is  probable  that  a  successful  is- 
sue was  expected :  the  attempt  however  tailed. 
I  believe  that  in  favour  of  Mr.  Tooke  voted  the 
earl  of  Suffolk,  sir  James  Burrow,  Mr.  Baron 
Maaeres,  and  Messrs.  Coffin,  Jackson,  uni 
Wood ;  and  that  on  the  other  aide  voted  Messrs. 
Annesley,  Daines  Barrington,  Baron,  fiartoa« 
Bearcroft  (in  1788  Chief  Justice  of  Chester^ 
Coventry,  and  Hall. 

In  Mich,  term  1793  the  beochers  of  the  InDcr 
Temple  sent  to  the  other  law  societies  an  ia- 
quir;^,  whether  a  person  in  deacon's  orders  was 
admissible  to  the  bar.  In  Trio,  term  1794,  a  de* 
legation  from  tbe  other  societies  met  a  deputa- 
tion from  the  Inner  Temple,  at  which  aggr^fate 
meeting  it  was  the  opinion  of  all  the  deputies  of 
the  four  Inns  of  Court,  that  a  person  in  deaooo's 
orders  ought  not  to  be  called  to  tbe  bar.  la 
that  same  term  Mr.  Tooke's  name  being  again 
inserted  among  the  candidates  for  adnuasioo 
to  the  bar  no  bencher  moved  his  call. 

Particulars  concerniag  tbe  laat  mentioaed 
proceedings  are  to  be  found  in  the  Order  Book 
of  the  Inner  Temple;  in  tbe  Bbick  Book  sf 
Lincoln's-inn,  under  dates  Dec  IS,  1793,  Jow 
2,  July  9,  July  SS^  1794 ;  and,  1  coiyeeliirSi 
among  the  documente  of  the  other  societies. 

It  may  be  observed,  that  on  April  30th,  179S| 
Mr.  Tooke  had  in  person  conducted  bis  delsnot 
to  an  action  instituted  by  Mr.  Fos,  for  oertsia 
costo  occasioned  by  a  petition  against  his  retura 
to  parliament  as  memoer  for  Westminsler.  la 


discovered  when  the  additional  name  of  TooVoclfbtLmMidsof  those  who  wished  to  preserve  the 


was  assumed)  twice,  as  "Candidate  for  a  called 
the  bar,  .presented  himself  to  the  Masters  of 
the  Bench  of  the  Inner  Temple:  and  upon 
both  occasions  sir  James  Burrow  voted  for  his 
call..  The  former  of  these  attempta  by  Mr. 
Home  Tooke  to  be  called  to  the  bar  was  made 
inTrii^'ty  term  1779;  when  only  three  benchers 
(sir  James  Burrow,  Mr.  Baron  Maseres,  and 
Mr.  Wood)  voted  in  his  favour,  and  eifsht  voted 
aninst  him.  Upon  this  occasion  the  benchers 
of  the.  Inner  Temple  had  consulted  tHiose  of 
the.  other  three  lana  of  Court  respecting  tbe 


decencies  of  the  tribunals  of  justioe,  and  to 
guard  against  wanton  insults  to  her  minktcrSy 
Mr.  Tooke'a  deportment  in  that  cause  of  bit 
own,  could  not,  I  think,  excite  oreneourageaa 
inclination  to  authoriso  him  to  eoaduct  the 
causes  of  others. 

In  the  case  of  Hart  (Pascb.  SO  Geo.  S,  re- 
ported in  Dougl.  353)  lord  Mansfield  laid  dowBr 
that  ^  all  the  power  of  the  Innsof  Couft  ooncera* 
ing  admission  to  tbe  bar  is  delegated  to  thesa 
from  the  judgeoy  and  that  iu  every  instaiMe  tha 
coadact  of  thoae  societies  is  lulyeGt  to  tbe 
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%%  the  bottom ;  and  only  take  the  iirrt  fort j- 
ciiTfat  Dames  that  came.  I  aaid,  I  h<>f»6d  that 
to  auch  a  proposal  the  Solicitor  of  the  Treasury 
oooM  have  notbio^  to  olgect.  I  ^aa  mistakea ; 
he  had  aoioetbing  to  object.  He  thought  that 
not  a  fair  way  (turoiDg  round  to  the  Attorney- 
General).  There  were  witnesaes  enough  pre- 
aeol ;  and  I  should  surely  be  ashamed  to  mis* 
represent  what  eight  or  nine  people  were  pre- 
sent  at  He  thought  that  nut  a  lair  way.  He 
thought  and  proposed  as  the  fairest  way,  that 
two  should  be  taken  out  of  efcry  leaf.    That  I 

trol  of  the  judges  as  visitora.    A  Mandamus 
viU  not  lie  to  compel  the  Masters  of  the  Bench 
«f  an  Inu  of  Court  to  call  a  candidate  to  the 
bar.     Froni  the  first  traces  of  the  existence  of 
the  Inns  of  Court,  no  example  can  be  found  of 
•n  interposition  by  tbe  courts  of  Westminster* 
ball  proceeding  according  to  tbe  general  law 
of  tbe  land ;  but  tlie  judges  bare  acted  as  in'a 
domestic  forum."  It'  a  person  oonceive himself 
to  be  aggrief  ed  by  tlie  Benchers  of  an  J  no  of 
Court  in  refusing  to  call  him  to  the  bar,  er  in 
disbarring  him,  it  seems  that  the  proper  ap- 
plication for  redress  is  a  petition  of  appeal  to 
tbe  twelve  judges.    For  other  matter  cooneeted 
«ilb  this  subject,  see  tbe  reports  of  the  pro- 
ceedings in  tbe  Houae  of  Coromoat  on  tbe  pe- 
tiiion  of  Mr.  Farqubarsen,  presented  on  Feb. 
Sdd,  1810,  Pari.  Deb.  vol.  15,  pp.  553  tt  itq,% 
roJ.  16,  pp.  S7**  tt  seg. ;  45.    See,  also,  the 
ease  of  Cunningham  v,  Wegg  et  al,  S  firo.  JEtep. 
ia  Chancery,  S41,  in  which  case  a  bill  for  re- 
aewal  of  leases  <tf  chambers  having  been  filed 
against  the   benchers  and  other  ofiicerf  of 
dray's  inn, the  defendants  pleaded  that  Gray's- 
ian  waa  governed  by  benchers,  who  concerning 
the  letting  of  chambers  make  rules,  subject  in 
cases  of  dispute  to  an. appeal  to  the  Lord  Chan- 
cellor and  the  twelve  Judges.    And,  by  lord 
TiMirlow,  Chanc.    *'  It  is  a  good  plea.    There 
ia  no  instance  of  a  suit  relative  to  the  disci- 
pline, or  tbe  property  of  chambers,  in  an  inn  of 
court.    The  defendants  aay,  as  far  as  they  have 
acted,  tbev  are  liable  to  the  jurisdiction  of  the 
jndges.     It  is  a  claim  among  persons  having 
privilege;  tberelbre  this  is  not  the  proper  joria- 
dictiQu." 

With  respect  to  the  influence  of  episconal 
•vdination  by  imposition  of  hands,  and  the  dis^ 
tinctions  conoeroing  tbe  operation  of  this  in- 
4ucace  in  the  difierent  cases  of  bishops,  priests, 
deao«»iis,  et  aL  see  the  Debates  in  Dom.  Com. 
fiD  tbe  motion  for  a  new  writ  for  Old  Sarum, 
May  4, 1801^  and  thoae  which  occurred  in  the 
two  Houses  of  Parliament  during  the  progress 
of  the  Stat.  41 6.  3,  c.  63,  <  to  remove  doubts 
respecting  the  eligibility  of  persons  in  Holy 
Orders  to  sit  in  tbe  H  ou»e  of  Commons  J  See, 
alao,  in  this  Collection,  vol.  5,  p.  754 ;  vol.  16, 
p.  647  ;  and  Mr.  Luders's  report  of  the  case  of 
tlieboroogh  of  Newjport  1785,  and  his  Notes 
thereto.  Reports  or  the  proceedings  in  Com- 
flMttees  of  the  House  of  Commons  upon  Con- 
troverted £ieotioaBy  ToL8,.pp.  1869.  308.  edit. 
•f  17Qg. 
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objected  to.  I  called  that  picking,  and  no 
striking,  the  jnry.  To  what  end  or  purpose 
does  the  law  permit  the  parties  to  attend,  if  two 
are  to  be  taken  by  the  Master  of  the  Crown- 
Office  out  of  every  leaf?  Why  then  need  I  at* 
tend  P  Two  may  as  well  be  picked  in  my  pre- 
sence as  in  my  absence.  I  objected  to  that 
method.  Tbe  Master  of  the  Crown-Office  did 
•not  seem  to  think  that  1  had  proposed  any 
thing  unreasonable.  He  began  to  take  the 
names ;  but  objected  that  he  could  not  take  the 
first  forty -eight  that  came,  because  they  were 
not  all  special  jurymen ;  and  that  the  names 
of  common  and  special  jurymen  were  roix^d 
together,  and  that  it  would  be  a  bard  case  that 
the  party  should  pay  the  expence  of  a  s|>ecial 
jury  and  not  have  one ;  that  they  were  expected 
to  be  persons  of  a  superior  rank  to  common 
jnry  men.  I  could  have  no  objection  to  that, 
provided  they  were  indifierently  taken.  I  said, 
Take  then  Uie  firat  forty -eight  apecial  jurymen 
that  come.  He  seemed  to  me  that  he  meant 
to  do  it  -He  be^i ;  but  as  I  looked  over  the 
book,  I  desired  him  to  inform  me  how  I  should 
know  whether  he  did  take  the  first  forty-eight 
special  jurymen  that  came,  or  not ;  and  what 
mark  or  description  or  qualification  there  wss 
in  the  book,  to  distinguish  a  special  from  a 
common  juryman  ?  He  told  me,  to  my  great 
snrprise  (and  be  said  he  supposed  1  should 
wonder  at  it)  that  there  was  no  rule  by  which 
he  took  them.  Why  then  how  can  1  judge  f 
You  must  go  by  some  method.  What  is  your 
jmethod?  At  last  the  method  was  this:  that 
when  he  came  to  a  man  a  woollen- draper,  s'lU 
versmith,  a  merchant  (if  merchant  was  opposite 
to  his  name)  of  course  he  was  a  special  jury- 
roan)  but  a  woollen- draper,  a  silver-smith,  &c 
he  said  that  there  were  persons  who  were 
working-men  of  those  trades,  and  there  were 
others  in  a  sitnatwn  of  life  fit  to  be  takeiiu 
How  then  did  he  distinguish  ?  No  otherwise 
than  this;  if  he  personally  knew  them  to  be 
men  in  reputable  circumstances,  be  said,  he 
took  them ;  if  he  did  not  know  them,  he  passed 
them  by.  Now,  gentlemen,  what  foltows  from 
this? 

But  this  ia  not  all.  Tbe  sherifi^s  ofiicer 
stands  by,  the  Solicitor  of  the  Treasury,  hie 
clerk,  and  so  forth  ;  and  whilat  the  names  are 
taken,  if  a  name  f  for  they  know  their  distinc« 
tion)  if  a  name  which  they  do  not  -like  occurs 
and  turns  np,  the  sheriff's  officer  says,  **  O, 
Sir,  he  is  dead."  The  defendant,  who  does  not 
know.aU  the  world,  and  cannot  know  all  the 
names  in  that  book,  does  not  desire  a  dead  man 
for  bis  juryman.  ^*  Sir,  that  man  has  retired." 
<<  That  man  does  not  live  any  longer  whera 
he  did."  «*  Sir,  that  man  ia  too  old."  «•  Sir, 
this  man  has  failed,  and  become  a  bankrupt." 
"Sir,  this  man  will  not  attend."  '<  O," 
(it  is  said  very  reasonabl]^)  **  let  us  have  men 
that  will  attend,  otherwito  the  pnrpose  of  a 
special  jury  is  defeated.^  It  seemed  Tery  ex- 
traordinary to  me,  I  wrote  down  the  names, 
and  two  of  them  which  the  officer  objected  to 
I  saved.    <*  1  begged  him  not  to  kill  men  thua 

«Y 


691] 


17  GEORGE  m. 


Proeeedittgt  t^<dHtt  John  Honu, 


[G9S 


without  rf  morse,  as  they  ha?e  done  id  Atne- 
rica,  merely  hecause  be  uoderstood  them  to  be 
friends  to  liberty ;  that  it  was  very  true,  we 
shall  see  them  ali?e  M^ain  oext  week  and  hap- 
py ;  but  let  them  be  alive  to  this  cause."  The 
first  name  I  took  notice  of  was  Mr.  Sainsbury , 
a  tobacconist  on  Ludg^ate-bill.  The  sheriff's 
officer  said,  he  had  roea  dead  seven  months. 
That  struck  me.  I  am  a  snuff- taker,  and  buy 
my  snuff  at  his  shop;  therefore  1  knew  Mr. 
Sainsbury  was  not  solong^  dead,  f  asked  him 
strictly  if  he  was  sure  Mr.  Sainsbury  was  dead, 
and  how  long  ha  had  been  dead  ?  "  Six  or 
seven  months.'*  *'  Why,  I  read  hia  name  to- 
day ;  he  must  then  be  dead  within  a  day  or 
two :  for  1  saw  in  the  news-  papers  that  Mr. 
Sainsbury  was  appointed  by  the  city  of  London 
one  of  the  committee"  (it  happened  to  be  the 
very  same  day)  **  to  receive  the  toll  of  the 
Thames  navigation:"  and  as  the  city  of  Lon- 
don does  not  often  appoint  dead  men  for  these 
purposes,  I  concloaed  that  the  sheriff's  officer 
was  mistaken ;  and  Mr.  Sainsbury  was  per- 
mitted to  be  put  down  amongst  you,  gentle- 
men, appointed  for  this  special  jory. 

Another  gentleman  was  a  Mr.  Territ.  The 
book  said  he  lived,  I  think,  in  Puddle-dock. 
The  sheriff's  officer  said,  **  that  gentleman  was 
retired ;  he  was  gone  into  the  country ;  he  did 
4  not  live  in  town."  It  is  true,  be  does  (as  I  am 
told)  frequently  go  into  the  country  (for  I  en- 
quired). His  name  was  likewise  admitted, 
with  some  struggle.  Now  what  followed  ? 
This  dead  man  and  this  rehired  man  were  both 
•truck  out  by  the  Solicitor  of  the  Treasury ; 
the  very  men  whom  the  sheriff's  officer  had 
killed  and  sent  into  the  country  were  struck 
out,  and  not  admitted  to  be  of  the  jury.  Now, 
gentlemen,  what  does  that  look  like?  There 
were  many  other  names  of  men  that  were  dead, 
and  had  retired,  which  were  left  out. 

There  is  something  more  unfortunate  in  the 
case  of  a  specmljury.  The  special  jurymen, 
if  they  fail  to  attend  that  trial  for  which  they 
are  appointed,  are  never  censured,  fined,  nor 
punished  by  the  judge.  In  the  trial  of  one  of 
the  printers,  only  four  of  the  special  jury  at- 
tended. This  is  kind  in  the  Chief  Justice,  but 
it  has  a  very  unkind  consequence  to  the  de- 
fendant, especially  in  a  trial  of  this  nature ;  for 
1  will  tell  you  what  the  consequence  is.  The 
best  men  and  the  worst  men  are  sure  to  attend 
upon  a  special  jury  where  the  crown  is  con- 
cerned ;  the  best  men,  from  a  nice  sense  of 
their  duty;  the  worst  men,  from  a  sense  of 
their  interest.  The  best  men  are  known  by 
the  Solicitor  of  the  Treasury :  such  an  one 
cannot  be  in  above  one  or.  two  verdicts ;  he  tries 
no  more  causes  for  the  crown.  There  is  a 
good  sort  of  a  man,  who  is  indeed  the  most 
proper  to  try  all  this  kind  of  causes ;  an  im- 
partial, moderate,  prudent  man,  who  meddles 
witli  no  opinions.  That  man  will  not  attend  ; 
for  why  siiould  he  get  into  a  scrape?  He  need 
not  attend ;  he  is  sure  not  to  lie  censured ;  why 
,  should  he  attend  ?  The  conieouence  follows, 
that  frequently  only  four  w  ave  men  attend. 


and  those  such  as  particularly  ought  not  to  tt* 
tend  in  a  crown  cause.  I  do  not  say  tbtt  it 
happena  now.  Not  that  I  care:  I  do  not  meas 
to  coax  you,  gentlemen:  I  have  nothing  lo 
fear.  You  have  more  to  fear  in  the  verdict 
than  I  have,  because  your  consciences  are  it 
stake  in  the  verdict.  1  will  do  my  duty,  not 
for  the  sake  of  the  verdict.  Now  what  toOowt 
this  permission  to  specialjurymen  to  attend  or 
not,  aa  they  like  best  ?  Why,  every  man  tbtt 
is  gaping  for  a  contract,  or  who  bts  one,  ii 
sure  to  shew  his  eagerness  and  seal. 

It  happened  so  in  the  triaftW  the  first  ciom 
for  this  advertisement.  The  printer  shewed 
me  the  list.  Amon^  them,  one  of  the  fint  1 
observed,  was  sir  James  Esdaile,  alderman  of 
London,  and  a  contractor  for  the  army  (there 
were  several  others ;  1  do  not  mention  the  gta- 
tiemen's  names).  He  would  have  strock  hia 
out.  I  said,  No ;  there  are  so  many  bad  tbil 
ought  to  be  struck  out,  leave  in  sir  James :  it 
is  iDDpossible  that  a  magistrate  of  Loodsn! 
with  so  much  business !  a  contractor  under  tbt 
crown  !  if  he  baa  any  modesty !  be  cannot,  aa 
alderman  of  London !  go  down  to  be  a  special 
juryman  in  Middlesex ! — He  was  the  foremafl 
of  the  jury.  He  was  sure  to  attend.  Asd  n 
they  got  the  first  verdict,  iff  order  to  gire  tbea 
this  influence  upon  men's  minds. — '*  We  bift 
got  a  verdict.  This  question  has  l»een  deter- 
mined by  a  jury." 

Well,  gentlemen,  having  then  got  such  i 
special  jury  aa  he  usually  does  get  (for  it  s»ldofli 
happens  that  twelve  gentlemen  have  teoii 
enough  of  their  duty  to  attend,  as  happeoi  to 
be  now  my  case) — the  Attorney-General  briogi 
on  the  trial.  He  then  claims,  amongst  other 
things,  a  right  to  re|)ly,  though  no  evidesoe  if 
call^  for  the  defendant.  You  have  heard  what 
passed  upon  this  subject  with  the  jodge.  I 
will  leave  that  matter  now,  though  1  think  I 
have  enough  to  say  upon  it ;  however,  I  viU 
leave  it  unexamined  now  r  1  hope  to  lire  to 
argue  that  point  for  my  client,  and  therefore 
will  not  now  trouble  ^ou  with  that  argomfot 
You  will  yourselves  judge  whether  any  ressos 
was  given  to  me,  or  to  you,  or  to  any  niafl» 
why  the  Attorney-General,  prosecuting  fbrtbo 
crown,  having  afl  the  influence, power,  asd  ad- 
vantage that  he  can  possibly  nave,  why  bo 
should  have  that  advantage  of  reply— which 
my  equal  or  inferior  shall  not  have ! 

But  besides  this,  I  told  you  before,  that  ha 
claims  a  right  of  stopping  it,  wlten  he  pleaoiiy 
by  withdrawing  a  juror.  1  should  be  glad  lo 
bear  that  contradicted  and  given  up. 

But  further,  if  he  loses  the  verdict,  be  pt^ 
no  costs :  the  crown  pays  no  costs.  The  nw- 
serable  man  that  is  harassed,  even  tboorh  in- 
nocent, though  gaining  a  verdict  under  all  theio 
disadvantages  (if  it  is  possible,  and  irbich  f^J* 
dom  happens),  yet  stiil  he  must  stand  by  w 
costs ;  and  they  may  be,  you  see,  whaierer 
they  please  to  make  them.*         ^__^ 

*  «  The  secrecy,  ease,  and  certainly  of  *V* 
ing  a  man  under  a  heavy  prosecutioa  tf  *'■* 
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Again,  if  the  Attorney  General  grains  a  ver- 
dict, he  punialies  whom  he  pleases,  and  when 
he  pleases.  1  think  there  were  eight  convic- 
tions for  this  advertisement,  yet  but  three  have 
been  called  ap  to  judgment.  One,  I  think, 
was  let  off,  becfiuse  there  was  a  little  false- 
swearing  in  the  cose  by  an  officer  under  the 
crown — (I  allow  it  to  have  been  certainly  a 
mistake,  because  he  is  a  gentleman  of  cha- 
racter)— and  therefore  it  is  accounted  for  how 
this  one  got  off:  but  how  the  other  printers 
escaped,  whether  from  the  benevolence  of  the 
Attorney- General,  I  do  not  know. 
.  That  is  not  all.  He  ai^gravates  the  pnnish- 
ment  of  the  person  against  whom  he  gets  a 
^Terdict,  if  he  pleases.  1  was  present  in  court 
when  I  heard  the  judge  who  now  tries  me  (and 
who  will  perhaps  give  the  same  intelligence  in 
my  casf)  t«*ll  the  Attorney -General  of  that  time 
(who  is  now  Chief  Justice  of  the  Common- 
Pleas)  when  be  moved  that  the  convict  (who 
was  the  gentleman  who  now  sits  next  to  the 

Crown  Office,  without  any  contronl,  by  this 
mode  of  iotbrmation,  are  what  render  it  much 
more  formidable  than  the  common,  regular  in- 
fomiatios,  which,  bv  virtue  of  a  statute  passed 
aoon  after  the  Revofutioo,"  [It  is  the  act  4  & 
5  W.  &  M.  c.  18,  *  To  prevent  malicious  In- 

*  formations  in  the  court  of  King's-bench,  and 

*  lor  the  more  easy  Reversal  of  Outlawries  in 
'  the  same  Court'J  *'  cannot  now  be  filed,  for 
aoy  trespass  sr  misdemeanor,  without  express 
order  of  the  King's-bench,  and  the  informers 
eoteriog  into  a  recognizance  to  pay  costs  to  the 
defendant  is  acquitted  upon  the  trial,  or  if  such 
iaforraer  do  not  proceed  within  a  year,  or  pro- 
cure a  Noli  Prosequi.  The  Attorney- General, 
liowerer,  informing  ex  officio^  never  pays  any 
eoBlB :  80  that  be  may  harass  the  peace  of  any 
msD  io  the  realm,  and  put  him  to  a  grieroua 
expence,  without  ever  trying  the  matter  at  all. 
lofleed,  the  costs  of  the  Crown  Office  are  so 
enormous,  that  any  man  of  middling  circum- 
stanoes,  will  be  undone  by  two  or  three  plunges 
there.  Most  booksellers  and  printers  know  this 
very  well,  and  hence  so  few  of  them  can  be  got 
to  publish  a  stricture  upon  any  adoiinistration." 

•'*  it  is  stiH  more  wonderful  that,  since 


prerogative  b  endured,  there  has  been  no 
ftct  passed  to  subject  the  Attorney-General, 
pvovjded  he  did  not  pursae  his  information,  or 
apon  trial  was  nonsuited,  or  had  a  verdict 
agoiost  him,  to  the  payment  of  full  costs  to  the 
party  abused."  Letter  concerning  Libels',  War- 
raols,  the  Seixore  of  Papers,  and  Sureties  for 
the  Peace  or  Behaviour ;  with  a  view  to  some 
kte  Proceedings,  and  the  Defence  of  them  by 
the  Majority,  7  th  edition  of  1771. 

The  merits  of  the  Attorney-General's  ex 
cficio  Informatioa  were  discussed  in  the  House 
of  Lords  oo  the  17th  of  July,  1812,  in  a  de- 
faete  a|ion  tb^  questioD  for  the  second  reading 
of  a  bill  which  had  been  introduced  by  lord 
Holland.  Sea  the  Parliamentary  Debates  of 
that  period,  vol.  33,  p.  1069.  See,  ahK>)  p. 
f95<  998.  liia^  of  the  same  Volume* 
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judge)  when  the  Attorney- General  moved  that 
Mr.  Wilkes  mi^ht  be  committed  to  the  King's- 
bench  prison,  lord  Mansfield  instantly  said  to 
Mr.  De  Grey — *<  The  king's  Attorney-General 
may  chuse  bis  prison :  all  the  prisons  are  the 
king's.  The  Attorney- General  may,  if  he 
pleases,  move  to  hare  him  sent  to  Newgate." 
IJis  lordship  mentioned  Newgate :  I  heard  it. 
And  obserre,  this  was  an  inslroction  to  the 
Attorney-General,  who  surely,  of  all  men  in 
the  world,  least  needs  instruction  :  and  it  was 
in  a  case  where  he  was  prosecutor;  and  in  a 
criminal  matter,  and  prosecutor  too  for  the 
crown.  And  this  instruction  was  not  in  order 
to  obtain  justice  against  the  offender ;  that  was 
past ;  he  bad  been  convicted  many  years  be- 
fore:— but  it  was  merely  in  aggravation  of 
punishment.  I  did  not  know  nor  beliere  that 
the  Attorney- General  had  that  right :  i  should 
not  have  known  it,  if  I  had  not  learned  it  from 
so  great  an  authority. 

Gentlemen,  baring  rehearsed  what  theso 
claims  are,  I  intreat  you  to  conaider  who  it  is 
that  enjoys  these  powers;  superior  to  the 
powers  which  any  one  judge  in  this  country 
enjoys ;  superior  to  the  powers  which  eren  the 
courts  enjoy.  It  is  the  Attorney-General.  Now, 
wbo  is  the  Attorney- General?  who  is  he?  . 
whose  officer  is  he?  what  sort  of  officer  is  hef 
1  will  tell  you  what  a  Scotch  author  of  merit-- 
(this  is  not  law,  but  it  is  very  good  reason  and 
great  truth)—!  will  tell  you  what  he  says  of 
the  office  of  the  Attorney- General.  What  f 
say  now,  gentlemen,  does  not  go  against  the 
person  now  intrusted  with  it ;  it  goes  against 
nis  office.  I  do  not  speak  of  this  gentleman 
particularly;  all  Attorney-Generals,  at  leaat 
most  of  them  (some  of  them  indeed  would  not, 
but  most  of  them  will)  use  these  unjust  powers. 
Mallet  says,  in  the  preface  to  his  life  of  lord 
chancellor  Bacon—**  The  offices  of  Attorney 
and  Solicitor-General  hare  l»een  rocks  upon 
which  many  aspiring  lawyers  have  made  ship* 
wreck  of  their  virtue  and  human  n'ature.  Somo 
of  these  gentlemen  have  acted  at  the  bar,  as  if 
they  thought  themselves,  by  the  duty  of  their 
places"  (that  is,  ex  officio)  '*  absolveil  from  all 
the  obligations  of  truth,  honour,  and  decency'' 
— (but  not  absolved  you  find  from  talking  of 
them) — "  but  their  names"  (be  says)  ''aro 
upon  record,  and  will  be  transmitted  to  after 
ages  with  those  characters  of  reproach  and  ab- 
horrence that  are  due  to" — (to  whom  ?  This 
man  is  as  unfortunate  in  his  style  as  myself) 
**  the  worst  sort  of  murderers,  those  that 
murder  under  the  sanction  of  justice." — Ho 
waa  never  prosecuted  for  it.  He  charged  the 
office  of  Attorney- Genera]  (which  is  some- 
thing more  respectable  than .  the  office  of  a 
common  soldier)  with  being  the  worst  sort  of 
murderers. 

But  the  Attomej^-General,  it  is  said,  is  chosen 
by  the  king:  that  is  what  is  pretended.  He  is 
the  king's  offieer ;  but  he  holdft  it  by  a  very 
precarious  tenure:  his  future  hopes  are  fpreater 
than  those  of  an  v  man  in  this  country  ;  his  tears 
therefore  must  m  i&  proportion'.    Obiiervo  toO| 
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lie  enjoys  these  powers  on  the  behtif  of  the 
kin§f,  against  \f  hom,  particalarly,  all' those  pre> 
cautions  were  tak^  ;  for  these  precautious  are 
not  taken  hetween  subjects  who  are  vt\Mn  a 
footing;  but  alt  these  precautions  and  ad?an* 
tages  for  innocence  (that  it  may  not  be  op- 
pressed) they  are  all  taken,  not  agfainst  the 
Icinsr,  Imt  against  the  crown  ;  against  that  power 
which  is  more  often  abused  than  any  other 
power;    more  liable  to  be  abused,    because 

freatest.  But,  gentlemen,  the  matter  is  a  |B:reat 
eal  worse  than  this.*  He  is  not  the  king's 
officer.  He  knows  better  whefe  his  obligations 
lie.  He  is  not  so  ungrateful.  He  would  not, 
at  a  table  with  his  friends,  say  that  be  is  the 
king's  officer :  he  knows  a  great  deal  better 
than  that.  He  is  in  truth  the  officer  of  the 
minister :  and  if  the  minister  goes  ont  to-mor- 
row, out  goes  the  Attomey-Qeneral.  We  can- 
not possibly  have  a  stronger  instance,  and  a 
happier  for  me,  of  this  very  thing.  There  Eits 
liere  in  court  a  gentleman*  who  should  now 
ha?e  been  Attorney- General  (he  lost  not  the 
place,  1  suppose,  for  want  of  abilities)  who  re- 
fused a  brief  in  this  very  cause ;  because  he 
thought  it  scandalons  at  the  disunce  of  two 
years  and  a  quarter.  I  suppose  he  might  hare 
Still  stronger  reasons.  If  I  knew  them,  I  would 
nse  them.  If  1  knew  his  reasons  why  h^ 
-  thought  this  prosecution  scandslons,  you  would 
hear  a  very  different  defence  from  any  which 
I  can  give  yoa.  Put  in  then  another  minister, 
and  the  Attorney -General  thinks  me  a  very 
h<^neBt  man :  but  ff  there  comes  a  different  mi- 
nister Imd  a  ilifferent  Attorney -General,-^".  O, 
put  him  out  of  the  world ;  he  is  not  fit  for  bu- 
nan  society  ;  shut  him  up  like  a  mad -dog."—* 
You  see  it  is  not  the  king's  officer,  it  is  the 
minister's  officer.  Gentlemen,  it  is  very  well 
known  that  the  Attorney  and  Solicitor-General 
make  a  considerable  part  of  every  administra- 
tion. They  ait  there  in  the  House  of  Com- 
mons on  each  side  of  the  minister;  the  two 
brazen  pillars,  the  Jachin  and  Boas  of  the  mi- 
nister in  the  House  of  Commons.  However, 
gentlemen,  though  this  sitnatton  of  theirs  may 
make  us  smile,  it  is  a  very  serious  thing,  espe- 
cially when  their  honour  and  consdeaee  are 
to  go  to  you  for  proof^  and  instead  of  argu- 
ment. 

•  Naw  let  us  see,  how  have  those  powers  been 
exercisfEfd  T  I  have  shewn  ^ou  what  they  are ; 
J  have  shewn  yon  who  enjoys  them :  now  let 
lis  see  how  they  have  used  tbem  ;  I  mean  the 
present  Attorney-General.  I  will  not  go  back 
to  tell  you  that  the  brsbops  w«re  reckoned 
guilty  of  a  libel,  not  liecause  they  opposed  the 
introduction  of  the  Popish  religion,  but  because 
they  would  not  lend  their  own  hands  to  the  in- 
troduction of  itv  But  bf)W  has  it  been  >ttsed  by 
the  present  Attorney -General?  I  am  driven  to 
this  inquiry.  He  has  talked  mueh  of  his  cen- 
•cience,  and  iliat  if  be  Ind  not  imagined  that 
he  was  executing  his  duty,  -he  never  should 
^ave  thought  of  the  prosecution:  lie  did  not 
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know  me ;  it  was  merely  a  matter  of  duty. 
Mow  1  did  not  apprehend  that  it  was  a  matter 
of  his  stirring,  and  that  his  motive  was  duty  $ 
but  as  he  takes  it  upon  himself,  upon  himself 
it  must  lie.     Now,  therefore,  how  has  be  exer- 
cised this  power  which  he  enjoys  in  riffht  of 
<>eing  the  king's  officer?  I  stay,  that  he  baa 
then  equally  betrayed  his  own  conscience,  and 
the  dignity  and  prerogative  of  the  crown  (if 
injustice  must  pass  by  these  names) — I  ssv 
that  he  has  betrayed  them  all :  for  be  has  acted, 
not  as  the  Attorney-General  of  the  king,  but  u 
the  Attorney -General  of  the  House  of  Com- 
mons.    Never  before  this  gentleman's  time  did 
any  Hotise  of  Commons,  I  tielieve,  I  am  suie, 
never  did  Ihey  direct  any  Attorney-General  to 
Ale  an  information.     Who  enjoys  the  power 
then  ?  The  House  of  Commons  files  informs- 
tions!  Worse  still;  the  Attorney-General  files 
informations,  not  from  his  own  mere  motion, 
not  from  the  direction  of  the  crown,  but  by 
the  direction  of  the   most  corrupt  assembly 
of  men  that  ever   rxisted  upon  the  face  of 
the  earth.    It  may  be  called  indecent  to  caN 
tbem  80 ;  but,  gentlemen,  1  know,  that  if  every 
man  was  to  speak  but  one  word  expresiive  of 
bis  opinion  concerning  what  I  say,  there  are 
those,  perhaps  within  hearini;^,  whose  bcails 
would  sink  within  tbem.     There  is  no  laaa 
doubts  it,  and  I  shall  not  be  afraid  to  say  it. 
But,  gentlemen,  now  observe ;  this  officer,  tb6 
Altoniey- General,  was  never  permitted  to  have 
a  seat  in  the  House  of  Cimimons  till  the  tisBS 
of  sir  Francis  Bacon.     He  is  no  officer  of  tbs 
Heuse  of  Commons ;  he  never  was  nermittsd 
to  sit  there  till  that  time ;  and  out  of  the  ex* 
treme  veneration  which  they  paid  to  the  greatest 
of  mankind  (for  he  was  so),  they  permitted 
him,  for  the  first  time,  to  have  a  seat  as  a  pri* 
vate  member  in  the  House.     Now  where  have 
we  got  ?  He  has  no  longer  a  seat  in  the  Haa« 
as  a  private  member ;  be  is  the  officer  of  tbs 
House  of  Commons:  that  power  wliich  is  pre- 
tended to  be  exercised  for  the  crown,  is  exe^ 
cised  for  the  minister.    Tlie  House  of  Cooh 
moos  is  the  minister's;  for  hewouM  not  bs 
minister,  if  he  had  not  a  majerKy.    The  At- 
torney-General is  brought  in  by  him ;  tbs 
House  directs  the  prosecutiun :   wberess  the 
method  formerly  was,  tHat  the  House  af  CsBi* 
mons  used  to  address  the  crown,  to  desire  lbs 
crown  to  order  the  Attorney -General  to<lle  sa 
information,  or  to  prosecute.     Never  till  ibu 
time  did  the  House  think  of  directing  the  kiBg'H 
officer  to  file  an  informalinn.      Tbs  csase- 
quence  happened  to  be,  what  at  the  very  «!•• 
it  was  nattiral  to  tbresee  would  hspiien.    1^ 
Attorney -Generat  pronecuted   men  whom  bj 
thought  innocent.     I  happened  by  Klealth  (* 
am  not  of^en  permitted  to  be  there)-*  t»P" 
pened  ivy  stealth  to  hear  the  gentlemaa  n 
the  House  of  Comfnsvis  spesk  a   langii>g 
wtiidi  no  man  could  mistoto^.    What  is** 
more,  on  one  of  the  prosecutions  broutfbt,  tat 
vote  for  it  was  either  res<dadad,  cr  some  bw»«< 
vote  was  afterwards  pot  into  the  Joorqaii  w 
the  House  of  CooMions,  for  bbving  caused  i 
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protecatioD  to  be  tir«uffht  ai^intt  a  perann  Who 
was  founii  to  be  'moo^ieot.  Here  ia  a  dani^eroas 
povrer  indeed  t  Who  may  Bot,  if  this  is  per- 
mitted, tile  aa  information  agsiost  the  subject  f 
What  a  power  is  this  in  the  bands  of  a  minister 
to  ruin !  for  if  I  am  not  ruiaed,  it  is  the  geitile- 
nan's  mercy.  1  thank  him  ftir  that  merey  ; 
for  he  might  every  tenn  file  an  information,  if 
he  pleases. 

Now,  gentlemen,  consider  in  what  sort  of 
a  charge  does  he  enjoy  tliese  extraordinary 
powers.  You  will  find,*^that  as  he  is  the  last 
man  in  the  world  (I  speak  not  of  the  man,  bot 
the  office)  that  ought  lo  be  truated  with  these 
powers,  so  he  enjoys  them  in  that  kind  of 
charge  in  which  he  ahoold  least  of  ait  enjoy 
them.  For,  gentlemen*  libel  as  well  as  Attor- 
ney-General  depends  very  mnch  upon  the  mi- 
meter.  Why,  don't  we  all  know  very  well, 
that  they  who  were  pilloried*  for  libel  in  the  last 
reign  are  pensioned  in  thia  P  What  then,  is  this 
the  kind  of  charge  in  which  thia  open  door  to 
oppressioo  ahould  he  left  to  the  AtSoitiey- Ge- 
neral and  if>  the  minisierf  tt  is  not  for  crimes 
agMMt  the  stane  that  this  power  interferes,  but 
for  panial  political  opinions ;  and  the  noon  who 
is  pilloried  or  imprisoned  ts-day,  may,  for  the 
tame  act,  be  pensioned  to>morrow,  just  as  the 
hands  change.  If  this  party  goes  down,  it  is 
libel;  if  it  comes  up,  it  is  merit.  Is  itio  this 
kind  of  charge' that  an  Attorney-General  should 
enjoy  i3l  these  unjust  powers  f  Ineed  not  bid 
you  consider  and  I'ecoUect  what  sort  of  things 
have  been  charged  as  libels :  there  is  nothing 
that  has  not  been  so  changed.  Sermons, — m* 
titiona, — books  against  plays^f^-saying  that 
naoney  will  cormpt  men,  nothing  but  barely 
menthsmng  the  eflfiecta  of  money ,<— all  have 
been  prosecuted,  and  ponisbed,  and  ears  cut 
off",  and  those  things,  for  libels,  in  short,  gen- 
tletnen,  you  will  always  ikid  (y^ut  memories 
will  go  hack  enovgb  to  find  it  winbout  reading) 
that  whaiei>pr  is  contrary  to  the  incltnations, 
intervsts,  or  even  the  vices  of  a  minister,  has 
alwayv  been,  and  ever  will  be,  chargefl  as  libel. 
Bven  at  this  time,  if  the  Attorney^Gcneral's 
triesd,  91  r.  Kigby,  bad  been  Attorney- General, 
or  so  direct  tl^  Attorney  •General  to  file  inior- 
tnations  for  libels,  the  present  Speaker  of  the 
House  of  Commons  would  have  been  aecosed 
•f  a  Hhel,  for  recomsseiMUng  ssconomy  to  the 
crown.  We  know  that  he  wonM  \  and  thehe 
is  nothing  extraordinary  that  a  Speaker  cif  the 
fliNise  of  Ooinmons  should  iiave  an  ioforma- 
tion  €s  offkio  Hied  against  him  for  a  libel.  The 

•  This  alludes  to  Dr.  Shebbeare.  In  the 
repnrt  of  Mr.  Grenvirle's  Speech  on  February 
dd,  17^,  againat  the  motion  for  expelling  Mr. 
Wttkes,  it  is  noticed  that  Dr.  Shelibeara  was 
taken  up  under  the  aotliority  of  a  general  war* 
rant  frsvn  a  secretary  of  state,  dated  Januarv 
t9lh,  1758,  drawn  up  in  the  same  terma  witti 
those  of  the  warrant  against  Mr,  Wilkes. 

f  Hee  the  Cases  of  JSacbeverel,  vol.  15,  p. 
1 ;  of  the  Seven  Bishops,  vol.  IS,  p.  183^  and 
fif  Prynoy  vol,  9,  p«  ^1« 


I  Speaker,  Williams,  had  one  filed  r^;ainst  hirti 
for  publishing  the  Journals  of  the  House.* 
They  are  now  wiser.  Indeed  that  case  has 
been  scouted. 

If  then,  gentlemen,  these  considerations 
shonid  make  you  careful  and  attentive  in  a 
trial  upon  a  prosecution  of  this  kind;  the 
frequency  of  prosecutions  for  libels,  I  suppose^ 
should  add  to  your  care  and  attention.  For, 
gentlemen,  wlien  is  it  that  libels  are  most 
frequent f  When  is  it  that  prosecutions  for 
libels  have  been  most  frequent  P  Have  they 
been  under  the  best  governments,  under 
the  best  admlnistraliona  (lor  government  is  a 
word  absMed:  I  mean  under  the  ministers)? 
Have  they  been  most  frequent  under  the  best, 
or  always  tmder  the  worst  P  It  is  only  bad  men 
that  will  aecnse  the  good :  good  men  don't  ao- 
cnse  good  things :  notwithstanding  which,  yoU 
will  find  that  under  the  best  administrations 
there  are  few  libels,  and  much  fewer  nrosecn* 
tions ;  and  under  the  worst  admhiistrations  you 
will  always  find  them  swarm.  Whether  it 
happens  that  under  the  worst  administrations 
(for  there  is  always  folly  with  wickedoesst)  the 
minister  is  so  foolish,  as  that,  not  attending  to 
the  prinoiples  of  the  person  recommend^  to 
him,  he,  by  mistake,  chosea  a  good  Attorney- 
Creneral,  who  liaa  skill  to  discover  and  honesty 
to  pursue  those  crimes  which  are  detrimental 
to  society ;  or  whether  It  happens,  that  a  good 
minister  chuses  a  bad  Attorney-General,  who 
has  no  honour  or  tmdeistanding  to  care  for  or 
to  discover  their  evil  tendency,  and  tberefolm 
does  not  proseouie  at  all  |>-but  so  it  happens^  * 
that  under  a  gooil  minister  there  are  no  prose- 
cutions for  libel,  under  a  bad  minister  you  meet 
with  little  else. 

Gentlemen,  if  the  general  nature  of  this  kind 
of  prosecution  calls  for  your  particiUlar  atten- 
tion, the  particular  unfatrness  of  thia  prosecu- 
twn  more  strongly  demands  it.  Gentlemen* 
yon  will  be  pleased  to  remember,  that  the  ad- 
vertisement which  is  now  brought  before  you 
was  poMished  on  the  9ih  of  June  1775.  Ob- 
serve, Coo,  what  is  the  cliarge.  Not  any  harm 
that  ft  has  done ;  no,  hut  only  a  tendency.  Thn 
charge  of  the  libel  ia  a  tendency  to  excne  sedi- 
tion ;  a  tendency  to  alienate  t^e  minds  of  liiii 
majesty's  o«d»|e^ts ;  a  tendency  to  do  a  great 
snany  other  bad  things:  I  do  tfot  i^collect 
Ihem,  nor  care  about  them.  What!  cometwb 
years  and  a  quarter  alkerwards  to  prosecute  for 
a  tendency  (net  actual  mischief,  but  a  tendency 
to  miscbief.)  It  was  so  'dangerous  a  thing, 
that  it  was  siiififved  to  rage  aM  ha¥(b  its  full 
iftfluewM* without  any  check  or  cdutroul ;  and 
then  twu  years  al^r  <(when  its  tendency  must 
long  since  have-ceaseii)  cornea  the  prosecutiot| 
to  check  the  tendency !  I  believe  no  grant! 
jury  would  Imvo  found  a  hiH  for  this  prosecu- 
tion Si  this  diBtainoe  of  time^  nay,  1  believn 
that  all  the  judgres  of  the  K«ig*s-hpnch  would 
not  have  dons  it.  The  Attorney-General  waa 
well  aware  of  this  objection  npwn  the  trial  df 


■>  iitii 
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*  See  the  Case  in  vol.  i3|  p.  1969* 
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thefirHt  |)riiiier.     "  Why  not?"  said  the  At* 
tornejT -General—**  VViil  folly  say,  thai  tliat 
which  was  a  crime  in   1775  ia  do  crime  in 
1777?    Will   folly  say?"— Why,    what  will 
not  folly  §ay  ?  FoUy  will  say  any  thing :  and 
what  wonder  ?  when  even  a  man  of  his  natural 
good  understanding,  if  placed  in  his  peculiar 
situation,  is  often  obliged  to  say  what  a  mode- 
rate folly  would  blush  at.    "  Was  it  a  crime," 
says  he,  "  two  years  ago,  and  is  it  no  crime 
now  ?"  That  is  not  the  question :  but,  whether 
it  should  be  prosecuted  now,  aUer  two  vears 
delay  ?  That  was  the  question  which  be  should 
have  spoken  to.    And  would  that  be  thought 
so  ridiculous  a  position  to  be  heard  in  a  court 
of  common  law  ?  You  all  know  very  well,  that 
a  simple  contract  debt  cannot  be  recoYered  after 
^^.  six  years  is  suffered  to  elapse.    Now^  will  folly 
*  say  of  that  money,  and  the  benefits  of  it  which 
ja  man  has  enjoyed  for  six  years,  was  it  a  debt 
six  years  ago  and  is  it  no  debt  now  P  No ;  no 
man  will  pretend  that  the  debt  is  not  accumu- 
lated.   But  what  then  ?  If  you  have  suffered 
that  time  to  pass  by,  you  shall  not  sue  for  it 
now.    So  the  unjust  possession  of  an  estate  for 
forty  or  sixty  years  (according  to  the  rules 
.  which  the  Courts  have  laid  down)  the  unjust 
possession  of  an  estate  quiets  the  possession. 
What  then,  does  it  become  just?  Have  I  robbed 
another  family  for  so  many  years;  retained 
the  principal  and  the  income ;  and  does  it  now 
become  just?  No,  but  you  shall  not  recover  it; 
the  door  is  shut  against  your  suit.    Appeals 
fur  felony,  for  rape,  and  for  murder,  they  must 
be  brought  within  a  year  and  a  day.    If  yon 
let  slip  that  year,  you  shall  not  prosecute. 
What !  Does  it  cease  to  be  felon v .'  Does  it 
cease  to  be  rape  ?  Does  it  cease  to  be  murder  P 
No;   there   never  was  any  such  folly  that 
said  that ;  no  folly  ever  said  it:  but  the  law 
says,  You  shall  not  prosecute:  you  have  lost 
your  time.    But  there  is  sitll  a  stronger  cir- 
cumstance concerning  this  doctrine,  which  I 
love  best,  because  it  canoe -from  the  gentleman 
himself.    The  estate  of  a  man,  the  most  ah- 
Doxious  for  the  blackest  treason,  by  an  act  of 
parliament,  was  proposed  to  be  restorol  to  the 
son.    1  rejoice  that  he  has  it :  but  the  argu- 
ment of  this  very  gentleman  was,  thai— <'  ob- 
livion ought  to  pass  over  it :  it  was  treason,  to 
be  sure ;  but  it  was  twenty  yean  ago."    Good 
God !  if  twenty  years  shall  prescribe  against 
treason,  or  silence,  or  put  oblivion  upon  it;  if 
forty  years  possession,  tor  a  large  landed  estate; 
if  SIX  years,  for  a  simple  contract  debt;  if  one 
year,  for  appeal  in  cases  of  rape,  felony,  or 
murder;  what  shall  not  the  mere  tendency — 
(not  actual  misohief) — but  the  mere  tendency 
of  an  insignificant  libel  in  a  newsHiaper  (if  it 
was  a  libel ;  but  it  is  not)  what,  shall  not  that 
be  permitted  a  two  years  prescription  P  I  shall 
have  others  besides  folly,  I  believe,  think  with 
me  in  this  question. 

But,  gentlemen,  whether  it  shall  be  prose- 
cuted or  not,  the  hardship  is  equal  to  me.  I 
do  not  say,  that  it  is  absolute  law  that  it  should 
iMt  be  proaccoted }  for  this  htf  never  been  ad- 


judged :  indeed  the  case  has  never  happened 
before.    The  Attorney -General  haa  produced 
no  precedent  of  such  a  proseeutioo  as  this ;  be 
can  produce  none  to  you.    But  1  desire  the 
Attorney-General  to  remember  what  I  now  say 
to  you  and  to  the  Court.    J  say,  that  this  abuse 
of  his  power  and  prerogative,  and  of  hia  unjust 
claims,  will  cause  some  method  of  quieting 
men  in  respect  of  libels,  as  men  have  been 
quieted  in  respect  of  possessions  against  the 
croiHrn.    It  will  be  necessary :  tor  it  will  be 
considered  that  the  nature  and  the  effects  of 
the  charge  of  libel  have  been  very  considerably 
changed  in  the  present  time.    The  charge  of 
libel  now  affects  both  Houses  of  Parliament. 
Privilege  is  gone ;  expulsion  may  be  the  can* 
sequence ;  incapacitation  followa  f  To  what  are 
they  exposed !  I  cast  my  eyes  by  accident  to> 
wards  one — 1  beg  the  gentleman's  pardon-* 
there  sits  near  the  judge  one  of  the  most  dis- 
tinguished members  of  the  Uoose  of  Com- 
mons ;*  he  is  as  liable  to  an  information  for  a 
libel  as  I  am  at  this  minute.    In  his  book,  in 
his  book  the  charge  of  murder  ia  as  completely 
made  as  in  my  advertisement :  it  is^tely  pub- 
lished in  bb  Letter  to  the  Freemen  of  Bristol : 
he  stands  as  liable  to  be  expelled,  to  be  punish* 
ed,  to  be  shut  up  from  society  aa  a  mad  dog  as 
I  do,  and  with  the  aame  nretepce.    Gentle- 
men, there  are  now  great  officers  of  state  whom 
1  know  to  be  more  liable  to  a  proaecotion  for 
libel  than  1  am ;  who  have  written  what  hu 
much  more  the  aspect  of  a  libel,  than  any  thiag 
to  be  found  in  my  advertisement ;  and  wbidi 
may  be  proved  against  them  by  the  same  man 
that  has  proved  my  publication.    It  is  true, 
those,  who  are  not  concerned  in  the  Gasctte, 
may  at  present  have  left  off  the  practice:  bot 
what  aignifies  that  ?  The  Attorney-  General  will 
tell  thena,  that  the  number  of  years  significf 
nothing:  it  is  tolly  only  that  will  say  that; 
even  though  it  was  written  ten  or  twenty  ysars 
ago,  ((br  he  has  drawn  no  line)  it  is  only  loliy 
that  will  say,  it  is  not  a  crime  now,  if  it  was  a 
crime  then.    Gentlemen,  I  must  beg  you  par- 
ticularly for  your  own  direction  to  obaarye  tbs 
strong  reasons  against  this  practice  of  hringiog 
a  prosecution  for  a  libel,  long  after  the  causa 
of  the  charge  waa  given.   Consider  the  changM 
which  are  made  both  in  the  peraona  ebarged, 
and  the  appearance  of  change  which  there  nay 
be  in  the  thing  chargvd.    A  man  hernfter  to 
be  charged  with  an  offence  ao  uneertain  as  a 
libel,  may,  thinking  himaelf  in  perfect  secnrityi 
chaiige  his  situatiott ;  which  he  wooM  not  have 
done,  if  he  had  known  thai  there  was  a  prose- 
cutkm  for  libel  hanging  over  his  hesd:  tod 
perhaps  the  Attorney-General  woold  not  hafe 
broaghttbat  proaecutkm,  if  he  had  not  cbaagm 
his  situation,  and  thereby  made  himself  vuh 
neraUe,  who  waa  not  ao  before.    Why,  a  mM 
might  have  had  a  wife  and  children  since  the 
pubhoatioa  of  this  libel;  and  it  is  known  that 
to  have  them  is  called—''  givini^  hoatagei  ta 
fortune."— A  man  might  have  given  boitsga* 

•  The  celebn^ted  Mr.  Burke. 
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to  fortune,  and  then  oomes  a  YiiidictiTe  Attor- 
ney-General  and  dra((8  him  away  from  hit 
peaceful  family  and  fire-side,  drags  him  away 
for  a  libel  written  ten  years  ^go :  for  he  has 
drawn  no  line!  Is  this  to  be  borne?  is  this  to 
be  suffered  ?  I  thank  God,  that  is  not  my  situa- 
tion. There  is,  bowoYer,  a  change  in  my 
situation ;  but  of  that  I  shall  say  nothing ; 
though  I  firmly  beliere,  that  that  change  in 
my  situation  caused  this  prosecution :  and  you 
yourselves  shall  consider.  It  is  now  two  years 
and  a  month  ago,  or  thereabouts,  upwards  of 
two  years  acfo,  that  this  advertitement  was 
published.  They  were  very  sore  at  it ;  it  was 
considered  as  an  affront  by  those  who  were 
glad  that  the  men  were  killed.  However,  of 
them  I  know  nothing ;  I  have  not  accused 
them.  A  prosecution  was  soon  after  com- 
meooed  against  the  printer  who  has  here  been 
evidence  against  me ;  and  it  stopped :  he  beard 
no  more  of  it ;  it  went  fast  to  sleep,  and  was 
taken  op  again.  When  ?— Immediately  after 
it  was  known  somewhere,  that  I  had  (after  an 
interval  of  twenty  years^  entered  again  into 
commons  at  the  Temple,  m  order  to  do  that  for 
others  which  1  am  now  broaght  here  to  do  for 
myself.*  Then  re-commenced  the  prosecu- 
tion; then  am  I  become  a  libeller:  bat  it 
sleeps  till  then;  it  was  brought  again  fresh 
into  life  by  that  act. 

But  besides  this,  gentlemen,  there  is  a  great 
ehang[e  not  only  in  the  person  charged,  but 
there  is  a  great  chan^  also  in  the  appearance 
of  the  thing  which  is  charged  to  that  person, 
by  length  of  time.  This  advertisement  was 
written  in  a  time  of  profound  peace.  A  civil 
war  has  since  taken  place:  much  blood  has 
4»een  shed  :  much  mischief  of  all  sorts  has  been 
sufficed ;  and  1  wish  I  could  say,  that  there 
was  not  much  more  in  prospect.  You  cannot 
yoorselves  therefore  easily  pot  back  your  minds 
to  that  situation  in  which  they  would  have 
beea,  had  the  prosecution  followed  close  upon 
that  publication.  You  cannot  recollect  the 
Uates  when  certain  proclamations  issued;  yon 
oaoDOt  recoiled  the  dates  when  certain  injuries 
took  place :  unless  one  made  it  his  particular 
study,  there  is  not  one  of  yon  can  lell,  whether 
this  act  passed  at  this  time,  or  ihia  proclama- 
tion at  that  time.  If  there  is  one  of  you  who 
can  recollect,  you  will  find,  that  all  those  mea- 
sures which  take  place  against  rebels,  have  all 
been  since  that  advertisement.  General  Gage, 
whom  1  subpmnaed,  and  who  would  not  attend 
you,  who  says,  that  he  is  gone  away  to  Ger- 
many, be  should  have  proved  to  you,  that  he 
pttblisbed  a  proclamation  in  which  he  gives 
notice  to  the  Americans  themselves,  long  after 
tbis  affair  at  Leicington  and  Concord.  He 
giv<>s  them  notice  to  come  in,  and  warns  them 
not  r«^i  iU*  so  and  ho,  otherwise  they  should  be 
con«.if  krrfl  as  rebels :  it  was  not  therefore  known 
tht.'  rl  ty  '"pre  cooHidered,  in  America,  as  re* 
Ikti*.  {'."  \\jiit  proclamation  came.  Thai  pro- 
s'acna«.i  on  \\'<*    to  work  some  effect:  it  must 


^«  \Uh  Nate  in  p.  68g. 


either  be  intended  to  make  them  rebels  vrho 
were  otlierwise  not ;  or  to  make  them  known 
to  be  so,  who  were  so.  If  they  did  not  in 
America  know  that  they  were  rebels,  till  thai 
proclamation  came,  how  shouM  I  here  in  Eng- 
Und  know  it  long  before  that  proclamation  did 
corner  There  is  a  great  change  in  the  appear* 
ance  of  this  advertisement  brought  forward 
for  prosecution  now,  from  what  it  would 
have  had  to  your  minds  at  that  time.  This 
you  are  bound  to  consider.  Indeed  it  was  said 
from  the  bench,  on  the  trials  of  the  printers, 
that  this  advertisement  blamed,  and  censured, 
and  libelled  '*  all  the  measures  of  government" 
—(relative  to  America,  I  suppose). — All  the 
measures  of  government!  Not  the  measures 
that  happened  since  the  publication  of  it,  surely  I 
and  if  they  can  find  in  that  advertisement,  that 
it  censures  all  the  measures  before,  I  will  be 
content  to  lose  a  verdict.  You  will  not,  gen- 
tlemen, for  you  must  not,  take  it  upon  what 
that  gentleman  says,  what  I  meant  and  what 
I  thought.  If  you  can  make  out  that  meaning 
from  the  advertisement,  then  do  it;  but  you 
will  find  no  word  hinting  at  or  censuring  any 
man  or  any  measure  but  that  one  measure  of 
the  Americans  being  put  to  death  by  the  troops. 
If  you  can  find  in  that  advertisement  any  name 
hinted  at  or  allnded  to,  or  any  thing  of  that 
kind,  the  Attorney-General  will  be  mudr 
obliged-  to  you ;  for  he  cannot.  If  he  could, 
he  would  have  shewn  yon  in  which  part  it  was. 
He  would  have  said.  Mere  this  measure  is  al- 
luded to;  there  that  great  minister  of  state  is 
alluded  to.  He  has  not,  nor  can  do  that :  he 
has  a  reply  coming  forward,  and,  if  he  can  do 
it,  he  will  do  it  then.  Therefore,  gentlemen, 
you  see  that  that  might  be  a  libel,  if  it  was 
written  now,  which  was  not  a  libel  at  the  time 
when  it  was  written.  Gentlemen,  I  dou*t  mean 
that  my  advertisement  would  be  a  libel,  if  it 
was  written  now.  I  know  the  contrary  well ; 
and  so  well,  that,  if  it  is  become  a  doubt  in  this 
country,  that  it  is  a  seditious  libel  against  the 
king  and  the  government  to  charge  the  troops 
with  murder,  I  will  write  it  again  and  again. 
If  it  is  not  a  question,  then  I  am  satisfied ;  but 
if  it  is  made  a  question  in  this  country,  that  no 
man  shall  chaige  a  soldier  with  murder  with- 
out being  guilty  of  a  seditkius  libel  at^ainst  the 
kinganiTtbe  government,  then  I  will  go  into 
prison  for  life:  for  I  will  regularly  charge  the 
king's  troops  with  murder  (if  they  pot  men  to 
death  unauthorized  by  the  law)  regolariy  and 
constantly :  and  so  I  would  do,  if  they  made 
the  punishment  death.  Gentlemen,  if  the  ad  - 
vertisement  had  the  aspect  of  a  libel,  it  should 
have  been  prosecotetl  as  soon  as  it  was  pub- 
lished, that  so  the  mischievous  tendency  of  it 
might  have  been  prevented,  and  that  fair  play 
might  have  been  done  to  me,  and  that  you 
might  not  come  to  try  an  advertisement,  for- 
getting that  the  advertiseroent  preceded,  and 
did  not  follow  the  rebellion.  But  if  the  Attor- 
ney-General has  passed  his  time,  I  ought  then, 
gentlemen,  as  in  all  other  cases  bv  law  I  should 
have,  to  ha7S  the  benefit  of  the  fault  of  my  ad- 
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senary.  I  ought  Dot  bj^  his  ueglect  and  fault 
to  be  put  iolo  a  worse  situation  than  1  should 
ha?e  been,  if  he  had  done  his  duty.  But  the 
Attoroey-General  said  at  first,  in  excuse  for 
that,  that  it  was  owinf^  to  an  accident.  If  true, 
•o  much  the  more  fortunate  for  the  defendant. 
But  how  appears  it  ?  How  does  it  appear  that 
it  happened  hy  an  accident  f  Is  that  to  be  so 
ilightly  taken  up,  upon  the  Attorney-Geoerars 
just  hinting  it P  What  was  the  accident?  Has 
he  proved  it?  has  he  named  it?  He  cannot 
'Dame  it.  Let  him  arcount  for  it.  [  heard  the 
late  Attorney-General  (the  present  Chief  Jus- 
tice of  the  Common-Pleas*)  declare,  thst  it  was 
kis  duly  to  account  for  bis  conduct  in  bringing 
that  prosecution  against  the  letter  of  Junius; 
irhich  waa  brought  quick  too,  not  in  this  man- 
He  said,  it  was  his  duty  to  account  why 
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he  took  one  printer  before  another ;  because  he 
looked  upon  hiasaelf  in  filing  informations  to 
hi  exercising  a  judicial,  official  power,  and  not 
merely  an  advocate  at  the  bar;  be  thought 
himself  bound  to  justify  his  conduct.  Let  the 
Attomey-(jleDeral  tdl  us  the  accident,  i  know 
•omethiog  more  of  the  re- commencement  of 
the  prosectttioD  than  he  thinks  J  do ;  and  a  very 
strange  circumstance  it  was  that  brought  it  to 
my  knowledge :  however,  I  don't  think  I  want 
that.  But  that  is  not  all.  An  accident,  he 
says,  prevented  the  prosecution  at  the  time 
nrhen,  be  must  acknowleilge,  it  ought  to  have 
been  prosecuted.  Aye,  but  there  is  another 
accident.  What  is  the  accident  which  has 
happened,  that  nukes  it  be  prosecuted  now  ? 
There  are  two  accidents.  He  has  only  just 
hinted  one  of  them  (he  has  not  t<^d  you  what 
that  is) ;  but  he  is  totally  silent  about  the  other. 
"What  is  the  accident  that  makes  it  to  be  pro- 
secuted now,  at  the  distance  of  two  years? 
You  see  there  is  one  accident  which  caused  it 
not  to  be  prosecuted  at  first,  in  a  proper  lime; 
there  is  another  accident  that  causes  it  to  be 
prosecuted  at  an  improper  time.  He  is  bound 
to  justify  himself  (not  only  to  you,  but  to  every 
man) :  he  is  bound  to  tell  you  both  accidents. 
1  believe  be  will  explain  neither.  Gentlemen, 
I  am  sorry  to  take  up  so  much  of  your  time. 
1  protest  upon  my  honour,  it  is  not  to  gain  a 
verdict  for  myself:  I  have  business  to  do  that 
will  take  me  up  much  more  time  than  the 
judges  dare  to  confine  me  on  this  charge.  I 
am  already  a  prisoner :  1  have  been  a  prisoner 
in  my  own  room  much  longer  than  they  will 
chuse  to  imprison  me.  They  will  take  care. 
The  doctrines  concerning  libel  have  now  risen 
to  such  a  height,  that  they  call  for  soaie  re- 
medy; and  tliey  wiU  have  it.  The  coming 
necessity  of  the  times  will  produce  it :  and  if 
we  shall  not  have  it  from  justice  and  honour, 
we  shsil  have  it  from  necessity. 

Gentlemen,  there  are  many  otiier  unfair 
practices  in  this  case,  besides  this  delay  of  pro- 
secution. Observe  bow  it  comes  on.  The  At- 
torney-General take^  the  printers  first.  Whv 
not  take  the  author  first?  He  has  said  indeed, 

•  Sir  WUliam  De  Grey« 


that  though  it  was  signed  (and  h^  makes  that  a 
great  piece  of  impudence)  he  hss  said,  ilist 
though  it  is  signed  with  my  name,  it  was— 
**  as  inscrutable  and  impossible  for  him  to  fol« 
low  it,  as  if  the  name  had  not  been  put  there." 
^  These  are  the  very  words :  '*  as  inscru^ble  and 
imposslhle,  as  if  my  name  had  not  been  put 
there." — Now,  what  said  the  evidence  that  be 
brought  to  you  ?  He  told  you  that  he  bad  never 
refused ;  that  he  had  never  been  aaked ;  that 
they  had  never  made  the  slightest  enquiry  alter 
the  author.  Now  i  appeal  to  your  own  con- 
sciences: is  there  a  man  in  this  court  that 
doubta  whether  the  Attorney-G^^oeral  doubted 
or  not  that  I  wrote  that  advertisement?  Is 
there  a  man  in  this  court  thinks  so  basely  and 
so  meanly  of  me,  that,  having  signeil  my  name 
to  an  act  of  that  kind,  and  paid  (as  1  will  prure 
to  you)  the  money  to  the  banker ;  is  there  a 
man  in  this  court  thst  doubts  that  the  Attorney 
General  would  have  fonud  a  difficulty  to  coins 
at  me  ?  There  is  none  of  you  that  can  believe 
what  be  says  in  that  respect :  judge  then  of  the 
rest.  Gentlemen,  he  took  the  prioters  first 
I  will  tell  you  why  be  did  that :  it  waa  to  gain 
the  influence  of  a  verdict.  H«  meant  to  take 
me ;  he  did  not  think  it  inscrutable  or  impos- 
sible. After  he  had  gained  thv  influence  of  a 
verdict  on  the  printers,  then  he  comes  to  tiie 
author.  The  question  now  comes  with  a  ^n* 
jttdiee  before  you.  A  jury  has  detenniped 
upon  it,  has  declared  it  to  be  a  crime.  My 
God !  where  is  bis  honour  and  hia  conscience? 
But  ho  says,  that  he  did  not  know  the  author. 
He  did  know  it ;  he  was  in  possession  of  U«e 
proof  before  he  tried  one  single  printer;  and 
therefore  the  printer,  who  is  now  the  evideoce, 
was  not  brought  on  to  trial.*  The  informalioa 
was  filed  against  him,  and  he  withdrew  bii 
plea,  upon  an  agreement  with  the  Attorsey- 
General ;  thinking  perhaps  (you  may  suppose) 
that  I  should  play  him  some  cunning  trick,  aas 
sink  the  evidence.  I  mention  this,  because  it 
has  been  thrown  out,  as  if  I  had  escaped  froo 
the  power  of  the  House  of  Commons  for  wbst 
of  evidence.  The  gentlemen  (looking  at  tlis 
Attorney  and  Solicitor-General)  know  the  cste 
better ;  they  know  better.  Iknowtbegeotle* 
men  and  their  junderstandings.^-They  loot' 
how  I  escaped,  and  1  will  tell  you  pifteatly. 

But,  gentlemen,  he  takes  the  printers  first ; 
and  which  printer  ? — He  who  printed  it  last  sf 
all  the  others.  Now,  why  did  he  take  hits 
first  ?  1  will  not  tell  you  myself,  but  the  printer 
shall  tell  you.  He  was  a  str.inger  to  me,  sad 
he  writes^  to  me  this  leUer^'' The  priaiersf 
the  Whitehall  Evening-Post  presents  his  most 
respecttul  compliments  to  Mr.  Home,  sad 
takes  the  liberty  of  sending  Mr.  Homeaoopy 

*  *«  The  fashion,  now  (a.  o.  1764)  iotro- 
ducing  (lor  the  first  time  since  the  Revoluljoa) 
of  proceeding  against  prioters  after  the  <^n^ 
is  known,  breatbea  a  apirit  of  persecutioo  (i 
may  say  cruelty)  hardly  to  be  endured.' 
Letter  concerning  Libels^  WanaatSy  SeisuK 
of  Papers,  &c« 
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of  the  informalioD  filed  apdntt  him. for  pab* 
hfbioif  the  advertbemeBtrngiied  by  Hr.  Horae^ 
en  behalf  of  the  CtaititatioDal  Society  ;  and  as 
the  printer  has  gfg^t  reaaoo'to  belie?e,  from  bis 
lifing  in  Middlesex,  that  adminiatration   witt 
make  their  first  attack  upon  him,  as  tbey  ge* 
neraily  deem  themselves  sure  of  a  jury  in  that 
county,"  &c. — Gentlemen,  that  was  the  rea- 
son why  tbey  took  the  printers  first,  and  that 
printer  first;   and  (which  is  a  very  singular 
thing)  thongh  they  conricted  that  printer,  they 
have  never  brought  him  up  to  judgment    But 
Hr.  Atlomey-General  said  (and  I  had  like  to 
have  forgot  to  mention  it)  that  he  did  not  know 
that  I  was  the  author.     I  have  proved  to  yon 
that  be  did  knpw  it  before  the  trial  of  the 
jprinters.    Common  sense  shews  to  you  that  he 
did  know  it,  and  had  evidence  against  me.  But 
then,  I  suppose,  he  will  say,  he  did  not  stop 
the  trial  of  the  printers,  falecause  that  would 
bave  caused  a  delay. — It  would  have  caused  a 
delay  1  What,  after  staying  two  vears  uorea- 
■onabi V  and  unjustly  ? — It  would  have  taused 
the  delay  of  a  term  to  take  the  author  first,  and 
give  him  fair  play.    Will  he  by-«nd-by  say, 
that  he  did  not  stop  th^e  printers'  tnals,  and  bring 
lue  on    first,  merely    to  avoid  delay?   The 
printers  would  have  been  much  obliged  to  him 
for    the  delay;   the^  wished  and  desired  it. 
They  offered  him  evidence.     I  told  thia  honest 
niaa  (whoae  face  I  never  saw  before;  when  he 
caoie  to  roe — (for  the  printers   were  not  de- 
lended  in  the  manner  I  wished  them  to  be  de- 
fended ;  the  little  advice  1  gave  waa  not  fol- 
lowed)— amongst  the  rest  I  told  this  printer  of 
the  Whitehall  Evening-Post,  that  I  did  not  be- 
lieve be  could  escape  being  tried  first ;  hot  i 
told  him  he  should  send  his  attorney  to  the  At- 
torney-General, and  make  excuses,  and  beg 
suid  pray  that  he  might  not  then  be  brought  on 
to  trial,  but  stay  till  afler  the  London  juries 
bad  tried  the  cause ;  and  1  advised — (we  had  a 
Bueeting ;  1  forgot  to  ask  the  witness  the  ques- 
tion)—-and  I  then  advised  that  printer  who  was 
the  evidence,  that  the  London  printers  should 
endeavour  to  press  en  their  trials;  and  urge 
that  suspenee  was  worse  to  them    than  any 
thing  that  could  follow  a  conviction ;  and  that 
the  Middlesex  printer  should  beg  for  delay. — 
^ot  that  tbe  Attorney-General  might  be  im- 
posed upon : — no,  it  would  have  been  nothing 
Dut  just  and  reasonable  :^but  because  I  would 
cither  cover  a  man  with  shame,  if  he  refused 
it,  or  at  least  (and  so  far  kindly)  prevent  him, 
if  pwssible,  from  exposing  himself,  by  pretend- 
ing that  all  this  is  the  nttnral  course  of  acci- 
dent ;    that  it  was  done  to  avoid  delay  ;  that  it 
was  integrity,  booour,  purity,  and  conscience. 
— However,  I  could  not  prevail ;  so  great  is 
tbe  infinence  of  that  gentleman's  office,  and 
those  connections  which  it  causes.    Though 
the  printer  was  eager  for  it,  his  attorney  said, 
«*  No;    I  cau't  1>e  concerned  in  tbe  cause 5  I 
would  not  for  500/.  I  can't  speak  to  the  Attor- 
ney-General ;  for  God's  sake,  get  another  at- 
iomey."— -'*  No,  Sir,  I  don't  mean  that,  you 
fhoold  lose  a  cUeot :   I  mentioaed  it,  thinking 


yen  could  have  no  okfeetion  to  go  to  the  At* 
tomey-General  and  pray  delay,  till,  ato  the 
other /printers  had  been  tried;  your  client's 
wife  is  near  being  brought  to«bed.*' — So  the 
Middlesex  printer  was  tried  first,  and  a  verdict 
gained.  1  did  not  wonder  at  il :  i  especled 
it.  Gentlemen,  though  this  was  an  accident,  I 
must  beg  you  to  observe  it  is  an  accident  'whicb 
has  always  occurred.  For  in  the  case  of  that 
letter  of  Junius  which  was  prosecuted,  the  first 
person  prosecuted  was  Almon  (who  was  not  the 
publisher,  but  had  sol^  it  at  bis  shop)  who 
lived  in  Westminster.  Here  too  was  tbe  sam# 
accident ;  and  it  had  the  same  consequence ; 
except,  indeed,  that  in  that  case  the  Lopdoa 
juries  recollected  themselves ;  and  though  they 
had  a  verdict  of  a  Middlesex  jury,  the  London 
jnries  cast  it  out.  There  waa  however,  a  strug* 
glein  their  verdicts:  th^re  waa  soinethiog-*- 
bot  I  will  not  enter  into  that  now  :  they  would 
not,  however,  suffer  their  minds  to  be  entirely 
influenced  and  affected  by  the  prior  verdict  so 
obtained.  A  gentleman  who  was  a  juryman 
upon  that  occasion  in  Middlesex,  is  now  a  b^ 
ronet,*  and  of  great  consequence  at  tbe  India* 
house.  Gentlemen,  if  you  make  yourselves 
useful,  there  is  a  better  track  open  to  y«iu  than 
the  honpnrable  and  just  gaios  of  your  pro- 
fession. You  will  observe  then  that  the  same 
accidents  always  return,  and  they  are  never 
explained.  ^ 

Gentlemen,  there  is  one  part  of  the  treatment 
of  me  in  thin  prosecution  that  i  think  1  have  a 
right  to  complain  of  as  man  to  man.  I  gave 
them  no  trouble  ;  I  made  no  objections ;  I  re« 
quested  when  the  jury  was  struck,  from  the  So- 
licitor 'of  the  Treasury  (before  witness)  1  told 
bim  I  lived  in  the  country,  that  I  was  always 
at  home — 1  desired  be  would  save  me  unneces- 
sary trouble,  and  that  he  would  do,  as  men  saj 
to  the  executioner.  Do  your  office  like  a  gentle- 
man. He  seemed  to  tie  well  disposed  towanis 
it,  and  treated  me  with  great  civility  and  com* 
plaisance.  1  desired  him  to  present  my  com- 
pliments to  the  Attoroey-General  ^d  that  if 
he  would  not  do  that  office  for  me,  1  would  da 
it  myselQ  and  desire  he  would  let  me  know  01^ 
what  day  he  would  chuse  to  have  the  trial. 
The  solicitor  promiseil  roe  he  would.  He  kept 
me  upwards  of  a  fortnight,  never  letting  ma 
know  that  it  would  or  would  not  be  tried.  He 
kept  me  till  seven  o'clock  at  night  tbe  day  be- 
fore the  last  day  of  tbe  sittings,  uncertain  whe- 
ther 1  was  to  come  here  or  not  the  next  morn* 
iog.  What  was  the  consequence?  1  had  told  hin^ 
the  consequence.  I  had  a  witpess  to  send  for  one 
hundred  and  fifty  miles.  I  sent  for  him,  and  I 
have  again  brought  him  (I  am  ashamed  of  the 
tcpuble  I  gave  the  gentleman,  a  stranger  to  me» 
I  never  saw  him  till  now)  I  gave  him  the 
trouble  to  come  and  to  go  back  two  hundred 
and  eighty  miles.  Tbe  person — (and  it  is  net 
a  common  person,  a  porter,  or  messenger  that, 
can  be  sent  with  a  snopmna,  when  you  do  norib^- 
know  whether  tbe  witness  will  come  or  not)— ^ 
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I  was  Ibreed  to  tend  him  the  nme  way.  TIm 
Solicitor  for  the  Trettary  knew  it ;  y tt  he 
never  woold  let  me  know  tiH  last  Taeeday 
nigrht  (laat  Toeiday  tl^emoon  I  •oppoee  my 
M&dtor  knew  H)  when  the  trial  would  come  on. 
My  witneM  was  forced  to  go  hack  and  oome 
affaio.  Now,  what  is  your  verdict,  (soppoae  it 
pleased  the  Attorney-General  to  go  on  so  two 
or  three  sittings  more)  what  is  the  effect  of 
yoUr  verdict  compared  with  that  expenceP 
Your  rerdict  is  the  gentlest  part  of  the  prose- 
cution. When  I  say  y^ur  verdict,  it  is  becaose 
then  follows  the  jodge'i  sentence. 

Gentlemen,  if  you  don't  know,  it  is  proper 
that  1  should  inform  you  how  the  London  ver- 
dicts were  obtained.  1  was  present  in  the  court, 
^o  jurjT,  I  think,  brouffht  it  in  (at  first)  guilty 
of  printing  and  publishing  [See  the  case  of 
Woodfall,  A.  D.  177*.]  a  most  stupid  verdict ! 
I  am  sorry  that  honeat  men  should  be  so  iro- 
MMed  upon.  Guilty  of  printing  and  publish- 
ing !  f  heard  a  gentleman  once  sa}*,  who  has 
some  skill  in  the  law,  that  there  waa  but  one 
possible  guilt  that  there  could  he  in  printing 
and  publishing;  and  that  was,  if  it  was  printed 
vpon  gilt  paper.  The  pun  is  poor  enough  ; 
but  not  too  stupid  for  the  doctrine,  not  a  bit. 
There  happened  upon  the  trial  of  another  of 
the  printers  to  be  some  difference  of  opinion  in 
the  inry.  They  came  into  court;  they  de- 
aired  to  be  heard,  A  juryman  desired  to  know 
^  whether  or  not  they  were  to  find  their 
verdict  according  to  the  information :"  that  was 
his  question  (1  don't  know  his  name)  which  he 
desired  to  know.  It  was  plun  enough*  what 
that  honest  man  meant.  It  is  true,  he  did  not 
express  himsolf  in  the  technical  legal  terms  of 
the  law,  perhaps ;  but  I  did  then  say  aloud 
(and  I  firmly  believe  that  his  lordship  heard 
ne;  there  are  gentlemen  in  court  that  stood 
by  and  heard'  me)  I  did  say  (a  little  heated) 
^  hki  lordship  dares  not  answer  th|t  question.'' 
I  said  it  out  loud  (1  might  well  be  supposed  to 
leel  a  Kttle)  *<  he  dares  not  answer  that  ques- 
tion ;  for  he  da^  not  deny  it ;  it  is  too  gross : 
lie  dares  not  own  it ;  for  then  he  loses  the  ver- 
dtct"  His  lordship  did  not  answer  it;  his 
lordship  did  not  Are  ynn  to  find  according  to 
the  information  P — ^Why  you  are  to  find  the  in- 
formation according  to  the  evidence.  You  are 
to  find  the^hinji^,  with  which  I  am  charged, 
proved.  Yheioryman  said — according  to  the 
information — nhy,  he  was  to  find  according ; 
for  according  means  agreeing,  and  means  no* 
thing  else.  The  evid^ce  agreeing  with  the 
information !  Why  yes,  to  be  sure,  what  is  he 
to  find  else  ?  He  must  find  that  or  nothingf,  for 
that  is  the  only  thing  before  him.  However, 
that  question  was  not  answered.  Then  a  little 
conversation,  of  a  strange  nature,  took  phice— 
(his  lordship  loves  conversations  with  the  jury) 
—a  little  conversation  took  place  about  inten- 
tion. I  hope,  gentlemen,  f  shall  at  least  have 
this  benefit  by  my  trial,  that  the  doctrine  of  in- 
tention wilt  come  out  foirly  and  unequivocally 
to  you ;  whether  the  jury  have  a  ri^ht,  whe- 
ther it  if  their  duty  (it  is  the  very  gist  of  the 


whole  matter)  to  determine  whnt  was  tba  in- 
lentMNi.  The  laws  bnv«  csooined  the  jury  to 
one  single  word  (so  oar«fal  have  they  been^ 
That  wOTd  is  guUt ;  thai  guilt  whieb  is  charged. 
Gniit  there  can  be  none  without  intention.  If 
ffuilt  can  be  found  without  intention,  so  he  it ; 
but  I  hope  that  you,  gentlemen  of  the  jury,  nor 
this  court,  will  not  be  permitted  to  go  away 
from  hence  with  these  equivocal  aayinp  which 
hitherto  have  been.  Let  it  come  ont  fairly,  and 
let  us  know,  in  the  name  of  God,  what  the  doo« 
trine  is. 

Gentlemen,  I  did  object,  if  you  remember  it 
-*n  don't  now  intend  to  go  into  it,  for  I  shall 
stiiVbe  longer  than  I  wish;  hnt  I  think  1 
ought  to  mention  it,  and  I  hope  yon  will  eX'*' 
cose  the  Iom  of  your  time)— gentlemen,  w^ 
talked  something  about  the  right  of  the  Attor- 
ney-General to  reply — If  there  comes,  said  hit 
lordship,  fresh  matter. — ^There  can  oome  no 
fresh  matter,  unless  there  comes  fresh  evidence. 
The  evidence  is  the  matter ;  the  pleading  ia  a 
different  thing.  The  prosecutor  is  bound  to 
foresee  all  that  can  be  urged  in  defence  by  the 
person  accused;  and  to  answer  it  before  it 
comes :  that  is,  he  is  to  make  good  his  charge* 
If  it  is  not  aot  see  the  other  case ;  aee,  on 
the  other  hand,  what  1  am  to  do.  I  am 
then  to  foresee  what  he  has  to  urge  against 
me;  and  if!  do  not,  what  follows?  Why, 
all  that  he  urges  in  his  reply  (as  be  cafla 
it)  is  a  new  part  of  the  accusation,  which  I 
snail  have  no  opportuni^  of  answering.  Th« 
fact  of  publishing  the  advertisement  is  not  dis- 
puted ;  I  never  disputed  it ;  the  whole  matter 
that  we  have  to  do  together  is,  tor  him  to  prove 
it  a  crime  by  law  or  argument:  therefore 
whatever  argument  he  uses  in  his  reply,  if  it 
b^s  any  effect  upon  your  minds,  I  may  he  eoB« 
yicted  (if  convicted  upon  such  argument)  with* 
put  ever  having  offered  the  least  defence  ;  thai 
ia  the  blessed  consequence  of  his  right  to  reply : 
so  that  he  is  not  to  foresee  what  may  be  aiK 
swered  to  his  arguments ;  hut  the  man  charged 
is  to  foresee  what  arguments  may  be  urged 
against  him. 

Gentlemen,  there  lives  this  dsy  a  very  great 
man  in  thia  ooimtry,  whose  doctrine  and  whoed 
practices  were  diametrically  oppoaite.  He  en* 
toyed  the  office  of  Attorney- General.  He  has 
been  n  chief  justice.  He,  as  I  aiu  informed^ 
never  prosecnted  but  one  libel,  and  that  wae 
Dr.  Shebbeare,  who  is  now  pensioned  by  thoo« 
who  made  this  gentleman  Attorney-Genera]. 
What  was  bis  conduct?  If  ever  there  waa  an 
infomous  libel  against  government,  surely  it 
was  that  (it  is  a  great  many  yeara  ago,  hot  I 
read  it).  What  was  lord  Camden's  conduct  P 
He  left  the  whole  to  the  jury ;  inieniion  and  all  ; 
the  whole :  be  cut  y  ou  iff  from  nothing  of  y  onr 
right  He  did  not  hold  the  threatening  language 
— *'  you  may,  if  you  will,  take  it  upon  you."— 
Why  that  threatening?  You  may  commit 
crimes,  if  you  will :  you  may  he  as  indecent  ae 
1  may  be  supposed  to  be  for  repeating  this : 
but,  upon  such  an  occasion  as  this,  I  reckon  if 
not  inaeeeat.    B«t*^  you  nuy  if  you  will."— 
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Why  ymi  not  obIj  in^y,  bat  jron  ai«  bound  to 
4o  it ;  nor  do  yon  discharge  yoor  conaciencef 
nor  yoor  oaths,  if  yoo  do  it  not :  but  I  hope  yon 
will  have  it  clearly  said,  whether  yon  are 
boQod  or  not.  Lord  Camden's  remarkable 
.  words,  when  he  finished  his  charge  against  the 
defendant^  were,  that  he  did  not  wish  the  convic- 
tion  of  him,  if  any  man  whatsoerer  doubted  of 
.bis  guilt. 

Gentlemen,  another  thing  was  said,  which  f 
Most  warn  you  against}  it  was  said  that  this 
adterlisemeni  (I  beliere  I  mentioned  it)  ar* 
Migiied  all  the  measures  of  goternment  (at 
Isaii,  I  think,  you  need  not  search  into  the  ad- 
vertnement  itself  to  be  assured  that  it  did  not 
arraign  the  measures  of  government  which 
bave  followed  the  publication.)  The  printers 
who  hare  been  broogbt  to  judgment,  have  been 
sentenced  a  hundred  ponods ;  and  they  suffered 
what  they  were  not  sentenced  to,  a  week's  im* 
Iftriaonment.  Their  fine,  it  was  rsoresented, 
was  mitigated,  for  that  they  might  bare  been 
or  were  imposied  upon  by  tlie  author,  the  libel 
eoming  in  the  shape  and  form  of  an  adrertise- 
ment,  which  disarmed  their  caution  ;  and  there- 
lore  tbe  fine  was  no  more.  Formerly  cur  laws 
panisbed  men  for  being  knaves ;  now  I  peroeive 
they  shall  be  punished  for  being  fools.  If  a 
printer,  for  the  sake  of  two  shillings  or  half* 
n^crown,  is  imposed  upon  by  a  wicked  incen- 
diary, who,  under  the  shape  of  an  advertiae* 
ment,  disarms  their  caution  and  slips  it  into 
their,  paper ;  the  jury  have,  vou  know,  nothing 
to  do  with  their  iotention ;  tnerefore  tl»ere  most 
be  a  verdict  against  them  of  coarse :  the 
judges  find  the  printers  have  been  imposed  upon, 
and  therefore  only  imprison  them  a  week,  and 
iSae  them  one  hundred  pounds.  It  was  a  dear 
iudf^crown  they  gained!  If  the  printers  were 
imposed  upon,  they  should  have  been  acquitted. 
But  by  the  evidence  given  now,  you  find  they 
were  not  imposed  noon  by  me :  there  was  no 
Imposition  by  me.  What  was  my  conduct  to* 
wank  the  primer?  Thia  advertisement  1  am 
BOW  giving  you  wiU  offend  certain  ministers  in 
this  country :  it  is  perfectly  harmless  and  safe, 
and  firee  from  the  cognizance  of  the  law :  the 
nmttor  of  it  is  jnst>;  it  is  true ;  but  the  law  af* 
Ibrda  no  guard  or  protection  now  from  the 
power  of  the  ministry  in  the  House  of  Com- 
mesa,  who  vote  men  guilty !  and  vote  things 
crimes!  They  have  given  out,  owing  to  my 
fiwhearaoce  (1  did  not  wish  to  expose  the  na- 
tore  of  that  defence  which  cansed  nse  to  go 
mlb  ffom  the  House  of  Commons),  b«»ing  silent 
they  have  propagated  a  report,  as  if  (like  an 
irtnil  trickmg  attorney  or  solicitor  that  is  not 
nsed  to  honourable  practice)  I  bad  made  a 
ofaarge  upon  them,  and  sneaked  out  for  want  of 
avidmice  against  me.  I  was  determined,  for 
tfia  sake  of  the'  laws  of  this  land,  that  they 
sihoold,  eitbc^  by  forbearing  to  take  notice  of 
Alio  advartiMmeat,  or  by  taking  notice  of  it, 
let  il  ttppdar  that  they  have  no  power  to  pa- 
nssb  a  maa  hui  by  the  laws:  and  Ihtte^ 
I  furuiahwl  foM  evidence,  in  order  to  skiew 
tiMlatav  #iiii  the  MkA  avideBca  the  Hoiaa 


of  Commons  have  no  power  to  try  or  to 
punish  the  subject.  I  knew  I  was  safe  from 
the  courts  of  law,  at  least  that  I  must  there  be 
tried  by  a  jury ;  and  tbey  may  do  their  duty, 
if  they  please.— Gentlemen,  for  every  minute 
of  imprisonment  that  those  prioters  suflfiBred,  I 
do  freely  and  frankly  confoss  that  I  deserve  at 
least  a  year,  comparatively.  If  they  deserved 
a  minute,  for  every  minute  I  cettainl  v  deserve 
a  year;  and  for  every  farthing  of  that  hua- 
dred  pounds  which  they  were  fined,  proportion 
only  our  guilt  (if  there  itadv  guilt  in  the  case,) 
a  million  of  money  will  notoe  sufiicient  for  my 
crime.  If  they  can  justify  tbour  sehlence  on 
the  printers,  I  will  justify  the  court  for  the 
most  ample  punishment  they  can  inflict  on  me. 
If  I  am  guiJty,  no  man  upon  earth  so  guilty. 
It  was  the  most  deliberate  act  of  my  lifo ;  it 
was  thought  of  long  before  I  did  it.  I  made 
the  motion;  I  called  the  meetioa;  I  iub- 
scribed  a  great  part  of  the  money  ;  I  proeared 
the  rest  from  my  particular  intimate  friends : 
but  I  shall  come  to  that  by*aod-by. 

Gentlemen,  I  have  shewn  yau  the  method 
of  proceeding  by  information  ex  officio :  I  must 
now  desire  yoo  to  observe  tlfe  method  of  punish* 
ment,  when  it  comes  to  the  court.  Observe 
how  that  passes.  The  man  is  convicted  this 
sittings :  he  is  called  up  for  judgment  next 
term:  Go  to  prison,' ssys  the  judtfe,  aod  then 
we  will  think  of  ytmr  sentence.  Tney  sentence 
him  a  hundred  pounds ;  but  for  what  was  the 
week's  imprisonment  ?  It  is  put  into  tite  sen- 
tence indeed  **  and  imprisoned  until  he  pays 
bis  fine.'  Well,  but  could  the  man  pay  liia 
fine  till  he  knew  what  it  was  P  Observe  the 
distinctions  which  are  made !  A  general  offi- 
cer who  is  now  in  America,  general  Burgoyn*, 
was  prosecuted.  ^  He  comes  into  court  to  re- 
ceive sentence  for  hiring  ruffians  to  destroy  the 
electors  coming  to  poll ;  what  is  his  punisli- 
ment?  He  is  fined  1,000/.;  but  he  is  not  sent 
to  prison  whilst  his  sentence  is  deliberated 
upon ;  be  is  released  iostantly.  Now  what  save 
our  law  ?  Our  law  says,  that  **  a  corporal  punish- 
ment, however  small,  is  greater  than  a  pect^ 
niary  punishment,  however  gn^af ."  *  Qoselibet 

*  pcsna  oorporalis,  q»jamyU  mioissa,  major  e|t 

*  qu&libet  pceD&  pecuniari&,quamvk  maximft'  or 
something  of  that  kind.  [See  vol.  3,  p.  1S9]. 
Weil  then,  the  greatest  (offenders,  you  see,  have 
not  the  greatest  puiiisboient.  The  nrnserabte 
printer  wbo  is  imposed  i»pon  by  an  incendiary— ?- 
to  prison  with  him ;  we  have  not  time  to  tell  yoa 
now  what  we  will  do  with  him:  aod  yel  it  doea 
not  aeem  to  be  a  very  difficult  case  s  but  in  a 
very  uncommon  case,  that  of  an  officer  of  the 
king's  troops  hiring  ruffians  to  destroy  the 
electors  eominv  to  poll,  and  thereby  gaininff  a 
seat  in  parliaoMat;  in  this  case  no  .deliberation 
i«  necessary :  o^  it  is  taken  properly,  before  he 
is  brought  into  court,  that  he  might  not  suffer 
d  afenaient'a  iaaprisonmenf.  Yoo  see  the  dU*. 
ieHeMo.  The  definqrtent  was  Wished  good 
morning ;  the  judge  trom  the  beoeb,  when  the 
genefal  ^Nud  dowa  his  fine  in  cstfrt,  aished 
him  good  morrow.    Aitftther  jqmi  ^N«  iMsHf 
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proteeuted,  who  would  bmve  taken  away  the 
ettate  of  his  neighbour,  that  neighbour  not  con- 
senting illegally  to  lose  it.  1^  sends  him  a 
cbaHeoge.  He  is  prosecuted  and  convicted. 
No  deliheration  for  sentence ;  not  a  moment's 
imprisonment.  He  is  fined  a  hundred  pounds ; 
and  application  is  even  made  by  the  Court  to 
know  if  any  hody  erer  knew  a  precedent  for  a 
tmaller  punishment.  Nobody  indeed  ever  did : 
«nd  yet  this  challenger  was  an  elderly  member 
of  parliament,  and  a  iustlce  of  peace  for 'the 
oounty  where  he  lived.^  He  was  still  better 
off  than  with  a  good  morrow :  he  was  told — 
•  Idem  alii  fec^re,  et  mniti,  et  boni !'— «  Other 
men  have  done  the  same  thing,  Sir,  as  von ; 
and  many  other  hien  and  good  men !''— If  he 
was  a  good  man,  why  was  he  punished?  He 
stood  not,  atthattinoe,  agood  man  in  the  court; 
be  did  not  appear  there  ibr  his  goodness. 

Gentlemen,  I  some  time  ago  hinted  some* 
thing  to  yon  of  the  motives  for  this  prosecu- 
tion.   I  will  now  go  no  fiirther  than  only  to 
shew  you  clearly  what  could  not  be  the  mo- 
tives ;  and  I  will  leave  your  minds  to  determine 
what  is  the  motive :  only  so  far  1  will  say, 
that  if  the  change  in  my  situation,  if  I  was  al- 
lured to  it  by  the  lucrative  emoluments  of  the 
profession,  and  wished  to  share  in  the  legal 
ptitnder  of  the  people,  this  prosecution  might 
then  be  very  serious ;  but  1  laoi^h  at  it.    I  am 
out  of  the  reach  of  the  intended  consequences 
of  this  prosecution ;   I  say,  intended  conse- 
quences :  for  rely  upon  it,  I  am  better  known 
to  those  who  have  caused    this  prosecution, 
than  for  them  to  have  only  in  view  the  con- 
sequences of  imprisonment  and  fine.    No,  they 
know  better :  they  know  that  no  men  act  as 
I  have  always  done  who  mean  to  be  stop- 
ped by  imprisonment  and  fine.    But,  gentle- 
men,' I  will  shew  you  what  is  not  the  mo- 
tive of  this  prosecution.    The  motive  of  this 
prosecution  is  not  to  prevent  the  evil  tendency 
of  this  wicked  libel ;   of'  this  horrid  charge 
against  the  king's  troops  of  murder ;  against 
-soldiers  who  never  commit  it,  who  are  not 
likely  to  commit  it.    I  am  sorry  to  read  to  you 
any  |>aper :  (I  did  indeed  intend  to  have  read 
many,  but  the  time  1  see  will  be  too  long)  1 
will  only  read  one  or  two  to  you,  just  to  satisfy 
you  of  some  things  which  you  peVhaps  are  not 
aware  of.     Here  is  the  Public  Advertiser  of 
Ma^  SOth,  1775.    You  wilt  find  in  it  a  very 
serious,  very  particular,  very  sharp  accusation 
s^inst  the  king's  troops  of  murder ;  the  whole 
•circumstances  at  length ;  and  murder,  murder, 
murder  in  every  line ;  but  it  is  so  long  that  I 
will  not  read  it  to  you  now,  because  you  can 
all  remember  to  look  at  it  hereafter.     The 
•papers  are  May  SO  and  May  31.    The  govern- 
ment then,  1  mean  the  minister  (I  make*  an 
improper  use  of  the  word  government)  the 
minister  desires  the  poblic,  upon  this  charge 
of  murder  against  the  troops,  to  suspend  their 
belief.     What  follows  f    This  paper  which  1 
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ha#e  proved — *«  As  a  doubt  of  the* antheali* 
city  of  the  acconnt  from  Salem,  touching  as 
engagement  between  the  king's  troops  and  the 
provincials  in  Massachuset*s  Bay,  6it,    I  de- 
sire to  inform  all  those  who  wish  ta  see  ths 
original  affidavits  which  confirm  that  aoooui^ 
that  they  are  deposited  at  the  Maosion-Hoii4| 
with  the  right  boo.  the  lord-mayor  for  thei^ 
inspection.  <  Artuor  Lee."  ^ 

Then  come  the  copies  of  thd  affidavits;  all 
the  particulars  at  length :  murder  is  not  sparad 
at  all.  Then,  amongst  the  rest,  comes  an  affi-' 
davit,  which!  shall  prove  to  you  presently 
more  authentically  than  this;  though  it  ■ 
enough  for  me  that  it  was  published.  Bot  you 
know,  gentlemen,  1  am  not  the  original  aotbsr 
of  the  charge.  The  gentleman  has  been  talk- 
ing of  the  original  author  of  the  chatge :  he 
thmks  he  may  tell  you  so  now,  two  yean  after- 
wards ;  but  ir  he  had  told  you  so  at  the  time  sf 
this  advertisement,  every  mam  in  the  eonrt 
would  have  laughed  at  it.  Here  is  the  origiial 
charge,  signed  by  the  agent  of  the  provises 
where  the  murders  were  committed,  and  tbs 
original  affidavits  confirming  it  are  here  said  ts 
be  lodged  with  the  lord-mayor  for  inspedioo. 
It  18  very  lucky  for  Mr.  Lee  thst  liis  receiv- 
ing them,  and  causing  them  to  be  advertised, 
has  caused  do  prosecution  against  him.  We 
shall  know  presently  whether  this  affidavit  be 
a  forgery  or  not :  the  gentleman  for  whose  it  is 
given  attends  here  by  my  subpcana  to  prove  er 
to  disprove  it. 

"  I  Edward  Thoroton  Gould,  of  his  majeity'i 
own  regiment  of  foot,  being  of  lawful  age,  do 
testify  and  declare,  that  on  the  evening  of  ths 
18th  instant,  under  the  orders  of  general  Gsge, 
I  embarked  jvitb  the  light  infantry  and  grena- 
diers of  the  line,  commanded  by  colonel  Smithy 
and  landed  on  the  marshes  of  Cambridge,  from 
whence  we  proceeded  to  Lexingtoo.  On  cor 
arrival  at  the  place  we  saw  a  body  of  proviodal 
troops  armed,  to  the  number  of  about  siity  or 
seventy  men.  On  our  approach  they  disperasd, 
and  soon  after  firing  bc^n ;  bnt  which  party 
fired  first  I  cannot  exactly  say,  as  our  tioops 
rushed  on  shouting  and  huzzaing  previous  to 
the  firing,  which  was  continued  by  our  I^^Mms 
so  long  as  any  of  the  provincials  were  to  be 
seen.  From  thence  we  niarched  to  Cooesrd. 
On  a  hill  near  the  entrance  of  the  town  we  saw 
another  body  of  the  provincials  assembled.  Tbs 
light  intitntry  companies  were  ordered  op  the 
hill  to  disperse  them.  On  our  approaeh  they 
retreated  towards  Concord.  Ths  grsnadisrs 
continued  the  road  under  the  hill  towards  ths 
town.  Six  companies  of  light  infantry  vers 
ordered  down  to  take  possession  of  the Vidg^ 
which  the  provincials  retreated  over:  the  com- 
pany I  coiomaoded  was  one.  Three  companiA 
of  the  above  detachment  went  forward  aboi* 
two  miles.  In  the  mean  tinae  the  provincial 
troops  retmmed,  to  the  number  of  ■^^■^^^["[^ 
or  four  hundred.  We  drew  up  on  Ibe  Coosors 
side  of  the  bridge.  .The  provincials  came  down 
upon  Hi}  npoD  whtoh  we  engaged  and  giv« 
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Ifae  first  fire.  Thii  was  the  first  engafifemeDt 
after  the  one  at  Lexington.  A  continued  firing 
fttmi  both  parties  lasted  throoff h  the  whole  day. 
1  myself  was  wounded  at  the  attack  of  the 
hrid^  and  am  now  treated  with  the  greatest 
.  hoauttiiky*  and  taken  aU  possible  care  of  by  the 
prtrincials  at  Medford. 

Signedi    **  Edward  Thoroton  Gould." 

When  first  I  beard  of  Hbis  prosecation,  and 
not  before,  I  began  to  consider  with  royseif 
whether  I  had  indeed  made  use  of  any  such 
expression  or  word  as  distinguished  what  I  had 
said  firem  the  case  of  many  other  persons.  Not 
a  day  passed  bnt  I  found  some  news-paper 
with  the  same  charge,  containing  the  same 
word  <  murder.'  I  need  not  read  any  of  them  to 
you ;  you  can  all  recollect  Go  to  the  papers 
that  are  published  to-day,  to  those  published 
before  this,  change  was  brought  against  me  and 
since,  and  see  if  you  don't  constantly  find  in 
tbem  this  charge  of  murder  against  the  king's 
troops.  I  took  extracts  from  them  till  I  was 
tirea ;  and  oot  only  from  the  news-papers,  bnt 
several  other  publicationa;  from  that  honour- 
able gentleman's  publication  and  others,  which 
are  of  more  couseqiieoce  than  fugitive  pieces 
in  a  nears-paper.  These  all  prove  the  Attorney 
General^s  nice  sense  of.  honour  and  integrity, 
and  regard  tothe  public  good,  who  prosecutes 
this  advertisement.  Now,  that  men  may  not 
be  misled  by  it,  after  suffering  them  to  run 
wild  for  two  years,  and  be  misled  without  any 
coDtronI !  But,  gentlemen,  so  far  from  that  be- 
ing the  motiire  of  this  prosecution,  the  papers 
are  all  full  of  the  same  charge,  and  will  con- 
tione  full,  I  have  no  doubt.  I  protest  upon 
Biy  honour,  they  are  none  of  them  made  by 
ne:  I  have  been  dumb  ever  since.  I  meant 
to  do  good  by  it  when  I  made  the  charge,  and 
I  have  been  dumb  ever  since,  because  1  could 
not  see  that  any  good  was  to  be  produced.  Jf 
then  ymi  see  what  is  not  the  motive  for  this 
prosecution  of  roe,  at  this  distant  time,  that  will 
lead  your  minds  to  conclude  what  is  the  mo* 
live. 

Gentlemen,  the  language  of  the  Attorney- 
General  forces  me  to  say  a  few  words  upon  a 
snlject  which  is  the  most  disagreeable  for  a 
nan  to  speak  of;  unless  indeed  it  is  when  he 
appear*  as  1 4®,  a  defendant.  I  thought  when 
toe  Attorney -General  opened  his  charge  upon 
(his  prosecution,  that  he  would  have  taken  a 
diifereDt  line  from  that  which  he  repeatedly 
pursued  in  the  trials  of  the  printers*  He  knew 
that  I  had  heard  him  talk  against  "  indecency, 
a  flood  of  obscenity,  and  scandalous  publica- 
tioos."  1  bad  already  heard  him  charge  that 
advertisement  to  be  full  of '« ribaldry,  Billings- 
cate,  scurrility,  balderdSsh,  and  impudence." 
I  have  not  used  a  word  that  he  did  not  use. 
All  these  I  knew  be  had  charged  upon  that 
poor  advertisement.  1  thought  that  upon  this 
prostcutioo  he  would  not  girt  me  such  an  ad- 
vantage as  to  say  the  same  things^  orukethe 
same  line  that  he  took  before.  It  is  true,  he 
gimed  9  verdict  by  that  line  bd'osey  and  there- 


fore perbtps  thought  he  might  this  time.  I 
own  I  did  think  that  he  would  have  paki  me 
the  compliment  of  something  a  little  new  ;  bnfe 
he  says  he  never  knew  so  much  of  my  talents 
and  learning  as  at  this  time.  The  gentleman's 
memory  is  short:  I  would  have  forgot  it,  if. he 
had  not.  He  represents  roe  to  you  in  the  light 
of  a  scurrilous,  nbald,  balderdash.  Billingsgate, 
impudent  fellow.  That  boldness  with  which 
I  oefend  the  right  of  the  subject,  will  not,  witb 
ai»y  man  who  has  a  regard  for  the  right  of  the 
subject,  pass  for  impudence :  those  who  know 
any  thing  of  me  must  judge  whether  1  am  im- 
pudent upon  other  occasions. 

Gentlemen,  he  has  followed  in  this  descrip^  - 
tionof  me  which  he  has  given,  and  in  that 
character  with  which  he  has  been  pleased  to 
clothe  me — he  has  followed  the  old  practice  of 
some  ingenious  tyrants,  who  used  to  dress  up 
men  in  the  skins  of  beasts  in  order  to  encourage 
the  dogs  to  worry  them.  Just  so  this  gentle- 
man dresses  up  his  victims  in  the  characters  of 
beasts,  in  order  to  expose  them  to  your  indig- 
nation. He  had  no  pretence  whatever  for  re- 
presenting me  in  that  light.  1  do  the  more 
wonder  at  this  language  from  him,  because  he 
knew  better.  He  has  said  indeed,  that  he  did 
not  know  the  gentleman.  The  word  <  know^ 
has  many  different  meanings.  H  e  did  not  knew 
me  as  a  friend,  or  as  an  acquaintance ;  I  never 
had  that  honour :  but  that  he  did  know  me  so 
far  as  to  know  much  more  of  the  talents  and 
learning  (if  there  were  any  in  the  case)  than' 
what  he  can  possibly  have  picked  out  from  this 
day's  hearinj^,  is  a  notorious  fact.  However, 
gentlemen,  if  I  am  that  Billingsgate  fellow^ 
unfortunate  is  it  for  the  Attorney-General  that 
a  fit  of  Billingsgate  then  once  took  him :  and 
whilst  the  fit  was  on  him,  he  applied  to  a  gen- 
tleman to  introduce  him  to  my  company,  ab- 
solute stranger  to  him  as 'I  was.  1  did  not  re- 
quest it;  the  Attorney- General  requested  it; 
Perhaps  the  gentleman  who  introduced  him  is 
in  court.  The  fit  was  not  a  short  one :  my 
conduct  and  my  character  was  not,  in  his 
declared  opinion,  such  as  he  now  represents  it. 
I  believe  we  sat  in  a  public  coffee-house  to- 
gether, though  in  a  private  party,  1  auppose 
from  eight  or  half  after  eight  in  the  evening  till 

fiast  midnight  considerably.  I  don't  mention 
t  to  plume  myself  u|Hin  bis  distinction  ;  I  claim 
no  honour  from  it :  the  gentleman  might  be 
desirous  of  seeing  roe  as  you  go  to  see  a  raree- 
shew,  or  as  you  would  any  strange  creature ; 
it  roif^ht  be  froro  some  curiosity.  I  never  was 
vain  enough,  gentlemen,  to  impute  it  to  myself 
as  a  merit ;  1  did  not  see  any  reason  to  grow 
proud  upon  it ;  but  I  mention  it  particularly 
for  this  reason,  that  not  only  it  ought  to  have 
saved  me  from  such  a  representation  of  cha- 
racter, bnt  it  ought  to  have  saved  the  Attorney- 
Genenl  from  pinning  snch  motives  upon  me  as 
he  mentioned  in  another  trial;  such  as  the 
gaiBing  of  half-a-crdwn,  or  the  flying  in  the 
Mce  of  government.  When  he  was  in  pos- 
session of  my  motive,  be  knew  it  perhaps  set- 
ter than  most  men  in  England  j  and  thbogh  I 
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doii*l  think  I  bare  a  rig  lit  lo  reptat  wbit  fund 
from  that  ffentleman  (thoogh  tbcve  waft  no* 
Ihiog  in  it  mBhonoorable  to  him),  yet  1  may  ba 
peniiitted  to  say  what  eame  mm  myaefr  to 
Bim.  A  4|iieatioD  was  ashedl  me  lo  accooat  for 
a  part  which  I  played ;  and  why  I,  who  did 
■ot  theo  aeem  to  him  to  be  a  deaperate  man 
4rifen  by  neocaaity  to  ity  or  that  iU-beba¥ed 
man,  or  that  fool  (for  great  nnmbers  of  patriota 
and  miniaterial  men  go  from  folly  on  both  sidei), 
he  seemed  to  think  I  might  bare  aome  more 
konoorahle  motivea  about  me,  and  wiahcd  to 
know  what  they  were.  I  told  him  my  motivea ; 
and  iC  it  a  strange  circumstance  that  I  ahoold 
Ihen  tell  him  that  motive  which  is  the  very 
motira  of  this  action  of  mine  which  he  now 
proaecntea .  I  told  the  gentleman,  in  the  year 
,  1768,  that  there  was  a  certain  sect  of  religion 
(which  I  named)  which  of  all  otbera  was  moat 
jMorrent  from  my  principles  and  way  of  think-* 
ing ;  but  I  added — ^*  Persecute  them  to-mor- 
row,  and  i  will  declare  myself  of  that  sect  the 
Best  day."  I  appeal  to  trinmelf ;  he  wiU  re- 
■aeoiber  it ;  it  is  rather  too  remarkable.  I  will 
mentioo  the  sect,  if  it  is  necessary*  Shall  I 
repeat  the  name  of  the  person,  the  introducer, 
and  the  place?  If  there  is  any  doobt,  and  he 
desirrs  it,  I  will  mention  the  particulars ;  be- 
muse I  shoald  be  sorry  to  be  laughed  at  as  if 
adTancing  a  falshood  of  this  kind,  and  pluming 
myself  for  passings  few  honrs  with  the  gentle- 
ttian  who  happens  now  to  be  Attorney- General. 
This  passed  long  before  this  wicked  advertise- 
ment; long  betbre  I  could  foresee  that  the 
Americans  were  lo  be  treated  aa  they  hsre 
been.  I  Ihink  it  should  have  saved  me  from 
auch  a  representation  of  character,  and  from 
auch  motives  as  have  been  imputed  to  me; 
from  that  gentleman  at  least,  if  he  acts  (as  he 
nratends)  witboot  direction  firom  others ;  tor  he 
MS  aaen  me  steadily  pursuing  that  same  mo- 
tive. Every  action  in  which  I  have  been  known 
lo  be  concerned,  haa  steadily  been  upon  one  and 
the  same  principle.  I  have  never  hisd  occasion 
to  support  a  friend,  or  an  acquaintance,  to  pro- 
mote an  election,  w  to  vote,  or  to  do  any  thing 
lot  my  particulaa  connections ;  tbey  liave  aU 
wnya  bean  absolute  strangers  to  ma,  and  men 
laken^  ■  op  upon  the  fooling  of  oppression. 
Frienda!-*^--Yes,  if  friendship  received  from 
■le conld  make  them  mjr  irienda.  But  friends! 
•»— -No,  if  any  friendship  received  from  them 
was  naosssary  to  make  tnem  ao.  My  motive 
kas  been  constantly  the  same:  I  know  no 
AsmerMan. 

Gaatlemcn,  1  hare  been  more  concerned  in 
mj  room  than  1  .have  with  the  commerce  of 
■len  in  the  world ;  and  I  read  there,  wimi  1 
wna  vai7  yomig,  that  when  Solon  waa  asked 
whiab  waatbrheat  goyemmcwt,  be  answered-^ 
«*  where  thaae  who  are  not  personally  Injnrad, 
aasentand  poranelbe  injury  or  viotence  me  la 
nnatherf  aa  they  wauM  d»if  done  to  themaalvea.* 
•«*Thal,  be  aaM,  waa  the  heal  kM  of  gov«r»> 
meat  (  and  he  made  a  law  imyvwering  men  ts 
dwio.  Now, geotlensen,  weave  happier,  we 
Mmri«  n  bennff  gnmiani;  faa  eurlaisft 


enjoin  as  lo  do  what  he  only  impowdrad 
to  do.  By  our  laws  the  whole  neiffbbaorhood 
is  answerable  for  the  conduct  of  each :  our  laws 
mske  it  each  man's  dntv  and  intereat  to  walch 
over  the  conduct  of  all.  This  principle  nnd 
motive  haa  been  represented  in  me  as  nsalioe. 
it  is  the  only  malice  they  will  ever  find  abool 
Rie.  They  have  in  no  pari  of  my  life  fiMind 
me  in  any  court  af  iustice,  upon  any  personal 
conleat  or  motive  whatever,  either  for  interest, 
or  profit,  or  injury. 

I  hsve  kept  you  too  long  to  say  a  tenth  part 
of  what  I  intended  to  say,  and  I  believe  it  is 
not  necessary :  I  shsll  therefore  psss  over  man/ 
things  that  would  give  to  some  pleaaore,  and 
to  some  pain.  But  aa  tbev  are  of  thai  aalwa 
that  1  shall  give  myaelf  the  liberty  of  uaiit^, 
upon  other  occasions,  as  1  please  {iaiag  no 
wrong),  I  can  the  more  readily  forbear  them 
here.  But,  gentlemen,  in  this  matter  of  charg- 
ing the  king'a  troops  with  murder,  there  is  a 
very  atriking  cireumstance ;  and  that  toe,  i 
anppOse,  the  Attomey«Geoeral  will  have  fhr« 
gotten.  It  is  well  known  thai,  amongat  other 
oppressions  and  enormities  which  ffave  ma  pain, 
murders  (without  any  contest  and  dispute)  coas* 
mitted  and  pardenea  gave  me  much.  I  cauaed 
the  soldiers  in  St,  George's- fields  to  be  praae- 
cuted — the  king's  troops — ^for  murder.  I  took 
them  np.  It  waa  called  no  libel  by  the  then 
Attorney  •  General ;  no  libel  against  the  goven- 
ment.  They  were  tried  for  murder.  I  did  in^ 
tend  to  have  told  you  how  they  eaeaped ;  bal 
it  matters  not.  They  were  tried  ;  they  were 
charged  with  murder ;  and  that  not  omy  in  a 
court  of  justice;  I  advertised  it,  I  signed  it 
with  my  name:  the  same  printer  (I  foroat  to 
ask  him  ss  an  evidence :  indeed  I  had  befera 
asked  him  for  a  news*  paper  that  oontoined  the 
advertieement,  but  be  could  not  aend  me  one) 
he  could  have  proved  it ;  but  it  is  notoriowfr 
known,  I  charged  that  murder  upon  the  king's 
troops  With  my  name.  It  was  not  thaugbl  a 
libel  then.  It  was  thought  a  very  ^reat  amont : 
for  those  troops  bad  been  thanked,  m  the  king's 
name,  for  their  alacrity  upon  tl)e  occasion. 
What  then,  fixhe  king's  name  had  been  abnaed 
to  thank  men  for  tbeir  alacrity,  what  then? 
(I  did  not  mention  that,  but  I  mentioned  Iba 
murder  committed.)  There  was  toutder  com- 
milled.  I  sdw  it  with  my  eyes;  I  aaw  asaay 
barbariliea  committed,  i  might  have  btsa 
amongst  the  slain.  And  aball  not  i  naeniisa 
what  I  saw  with  my  own  eyesf  Shall  I  ba^ 
no  tongue  nor  understanding,  but  in  a  court  ef 
joatKe  ?  I  certainly  will.  What  followed  P  Sean 
afler  that  [in  1768],  MrTStanley,  a  conai4kr« 
able  officer  in  the  state,  moved  in  th«  Houaeaf 
Commons  for  aa  act  of  pariiaaoent  to  teke  away 
from  the  subject  the  right  of  appeal  m  the  caaa 
of  murder;  because  1  bad  ca«ssd  apfieala  to  ha 
brought;  thatia,  I  aasiated  the  j^rlica  wba 
brougbl  tbeiti.  Tbia  motion  waa  annponed  by 
Mr.  Seiwyn.  Mr.  Dvao*«  a  bird  of  the  Trea- 
sury, deektfad  himself  to  be  enlwe^  af  Ibeir 
opinion  ;-«^«'  because  the  right  of  nppebl  far 
■Hiffdei^  wai^  hd  aaid^  •  ^nokla  up^Ms  tiia 
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iting'tneroj:  bnt  iMbegfed  «  May  till  Um 
Bcxt  winter,  wkto  be  ficiiMited  it  shsold  h»f  • 
litt  Msbtaaee;  tbal  w  the  BMiion  Bugfct  not 
'•ppe»r  M  tlw  JoHrnaTs  of  Itie  Houte  all  the 
sumiiMry  to  alarm  aad  lerriiy  the  intoila  of  the 
people  before  that  bill  eoolcf  be  paaied  iolo  a 
lawy  lor  wbieb  at  prcaeat,  be  aaid,  there  was 
DOttiflae." — ^To  avoid  its  alannio^  the  people 
before  it  eeold  be  paised  into  a  law !— Well,  it 
did  B0t  atop  there :  lome  noiioe  waa  taken  of 
tbia,  b«t  not  much,  aa  it  was  for  that  time 
dropped.  Bat  tins  motion  was  revired  seme 
tintie  aiker  [in  1774].  Mr.  Rose  FuUer  (a  bet- 
ter men  to  oome  forwards  upon  sach  an  oooa- 
aioD)  eave  notice  of  a  reniBwal  of  tfaatototion  in 
4ie  House  of  Commons:  he  was  supported  by 
Mr.  Attomey-Gencfal.  I  was  alarmed  at  that 
(and  I  wiH  prove  it ;  I  am  not  now  assertin|f 
w<bat  I  will  not  prove),  i  instantly  pnbkishefl 
what  they  might  bave  eatted  %  libj,  if  it  bad 
BOit  been  upon  soch  tender  iptksnd.  I  sent  it 
to  tbe  pa)>lLc  papers,  with  the  initials  of  my 
name :  1  inserted  in  it  sncb  matter  as  eould 
net  foil  to  HMke  it  be  fcnewn  to  oeme  from  me, 
Tbat  <Kd  n))t  eontent  me.  I  reqocstsd  an  ho- 
Bowrable  member  of  that  House,  who  is  now 
in  court,  Mr.  Alderman  Oliver,  to  preasot  my 
compliments  to  Mr.  Rose  Fuller  and  the  At- 
t<iniey-Cleneral,  and  to  inform  them  that,  upon 
tbnt  ground,  I  was  ready  to  go  even  to  death ; 
tbat  I  would  stiek  at  nothing ;  that,  on  such 
•n  oeoaaton,  I  feared  no  presecution  for  Ubel. 
I  intreated  them  to  tell  me  when  they  would 
bring  the  motion  on,  that  I  might  be  present  to 
knur  what  passed,  wbieb  I  would  faithftilly 
report  and  freely  comment  ppon.  Tbe  Attor- 
aey-Ocneral,  in  his  support  of'  that  motion,  had 
reviled  the  right  of  appeal  in  the  subjeot  for 
■swiider,  as  a  Gothic  custom.  Gothic  was  the 
iovidfooe  <Aiarge  be  brought  against  it:  it  was 
a  Gothic  custosa !  Wb^,  geotlesMn,  se  are  all 
the  rights,  and  liberties,  and  Talnable  laws 
wfaicii  we  bave ;  they  are  all  Gothic.  But 
thia  was  to  be  plucked  out  from  amongst  the 
vsst ;  and  because  It  is  Gothic  that  men  sbould 
be  pnnisbed  for  mmder,  because  it  is  a  shackle 
upon  the  king^s  mercy,  muvderers  are  not  to 
be  punished.  Gentlemen,  this  attempt  baa  a 
near  affinity  with  this  prosecution  of  me,  for  a 
Kkel  agaiost'the  government,  for  ehargingthe 
king's  troops  with  murder.  Gentlemen,  1  beg 
year  attenyon  to  this  matter:  for,  you  see, 
tbey  bave  got  fortber  now  in  tlieii^  system 
amTtheir  doctrines;  and  tlM  mere  charging  of 
tbe  king'e  troops  with  murder  is  to  be  eoasi- 
dcmdes  a  seditious  libel  against  the  ki«g  and 
tbemremment!  But  wbat  thnugbt  the  House 
of  Cords  at  the  time  of  the  Revolution  upon 
Ibis  Golbic  custom  f—-fLieg  James  the  second 
bad  cut  e#  and  murdered  many  of  the  peers, 
under  a  sham  trial  of  s  commission  of  peers 
wiKMo  be  picked  out  At  tbe  Revolution  they 
took  care  to  secure  themselves  from -such  trials 
in  future ;  and  therefore,  on  the  14tb  of  Janu- 
ary 1689,  they  entered  iliis  among  their  stands- 
lag  orders :  **  Whereas  this  day  was  appointed 
for  taking  into-  eonsideratton  the  report  made 


A.  D.  ITTT.  pW 

the  ilb  4iy  />f  ibis  instant  January,  fsom  thn 
lerde'  oemmittees  ef  privileges  conoerniHg  ihf 
trials  of  peara:  after  due  consideration  Im4 
thereof,  it  ii  resolved  by  tbe  Lords  spiritual 
and  temporal  in  Muriiameat  assembled,  tbat  i% 
is  the  andent  right  «f  the  peers  of  Eoglend  tot 
be  tried  only  in  fell  parliament  for  any  capitals 
oAences.  And  it  is  ordered  that  this  resuluiio« 
be  added  to  the  roll  of  standing  drders  of  this 
House." — Thin  was  to  secure  themselves.  Bo| 
when  tbey  bad  done  this,  some  noMe  apirili 
amongst  them  being  alarmed  and  apprciien- 
sive,  lest,  under  this  pretence,  in  future  tuacyi 
the  subject  might  be  deprived  of  his  right  t<| 
pmsecula  those  who  had  comulitted  murder^ 
tbey  (tbrse  days  atlerwsrds)  on  the  17th  o4' 
January,  entered  the  folWiiriog  decbmtion: 
**  It  is  dedased  by  tbe  Ltvds  spiritual  im»4 
tsmoeral  in  nariiimrnt  assembLML  that  the 
order  made  tbe  IdAb  day  of  this  instept .  Janui 
aiy,  concerning  tbe  Inals  of  peers  im  perluv- 
ment,  shall  not  be  undbrflk>od  or  construed  to 
eiUend  to  any  appeal  of  murder  or  other  fidonyt 
to  be  brougbt  a^nst  say  peer  or  pears :  asA 
it  is  ordered  that  this  deewmtion  be  entered  o« 
tbe  roll  ef  standing  orders  of  this  House#''<-i 
The  pesTS  at  tbe  Revolutiefi  (aU  Gothic  m  i% 
was)  took  this  right  of  the  subject,  and  hugge4 
it  to  their  bosoms;  and  this  too  in  their  owq 
case  minst  themselves.  They  would  no| 
tbemsdves  be  exempted  from  %>  po^sibiiity  of 
being  prenaonted  to  judgment,  Ibst  jvsticfi 
migM  be  done  for  the  lives  of  the  king's  sob* 
jects,  even  if  riain  by  thes»selves.  BoweveTf 
getttlemeB,itbiA  Gotbift  right  of  appeal  is  uoi 
as  yet  tsken  ftom  us :  and  I  do  firmly  believe, 
that  by  the  resolulioii  which  I  shewedt  and  by. 
tbe  ouessage  which  I  sent,  and  by  the  libei 
which  1  published  (if  such  tbinge  be  libels),  I 
do  believe  I  have  the  merit  of  putting  off  (a% 
least  for  tbat  time)  so  iofoenwe  aihsttsmpft^ 
Infamous  four-fflild«  if  yen  cpnsider  thedeetiinel 
now  brengbt  foraiaidfl^^Tbe  king's  tromi 
shall  not  even  he  ohwgied  wilji  murder!  Qb-^ 
serve  then  what  foUeiyws  the  tog  pecbSjPS  wiUl 
not  pursue;  the  euljeot  shell  lose  bis  iighte£ 
appeal ;  and  you  shfall  uoit  even  dare  |o  mf^ 
tbat  the  king's  troens  baveeeuMXiiiM  giurder* 

I  bave  already  tanso  upstuch  of  your  times 
butlhepethattheimpertan«e«f  tb»  i|oislrj«tt 
bsaoght  fonraBdin  this  case,  es  it  is  the  Arpb 
(thsre  is  no  piceedent  of  sui:h  a  one)i^  hpp* 
tbnt  win  be  my  f«iBtUifi»|iop. 

Gentlenaeo,  I  will  new  ceme  In  the  «^ 
vertinemenl  itself.  The  Attorney- General  seyt 
it  is  aecandnlens  pubjiigtitien ;  end  hebftsf»- 
pnafeed  all  these  terms  which  1  iis«re  befoift 
reenii^ed  te  you. 

No»v,  gentimneu^  pmy  W)aaidsr  with  your- 
seisss,  to  what  purpose  bee  k»  dene  tbisS^ 
Look  at  the  infiMwation  (you  havie.a  rigb^  im 
carry  it  cut  of  oouit  with  vou) ;  aee  if  you  ueot 
find  any  such  charge  in  the  inibrmsjiun ;  seu 
if  you  can  find  any  tiiiog  taniamouut  to  riba^ 
Ary^  or  scurrility,  or  BUIiusgate,  er  baJdendaab* 
These  mabe  no  part  of  the  information  atnUi 
He  has  done  it  merely  to-noislead  and  inflamCt 
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Bat  he  complains  of  scandaloas  pvMicadoDs ! 
Who  has  most  cause  to  complain  of  seandalons 
publications  (taking  the  nation  as  divided  in 
opinion  between  the  Tory  and  the  Wiiig  doc- 
trines) ?  who  has  most  reason  to  complain  of 
ioandaioos  publications  ?  Read  Dr.  Sbebbeare 
tnd  the  archbishop  of  York  !*  a  pensioner  of 
the  crown,  and  an  archbishop  just  created  so 
by  the  crown !  See  how  they  have  treated  the 
Presbyterians!  And  yet,  I  presume,  they  are 
as  respectable  a  part  of  the  king's  subjects  as 
the  kmg^s  soldiers!  I  think  that  to  alienate 
the  minds  of  the  Presbyterians,  or  of  others 
from  them,  is  doing  no  great  service  to  this 
country!  Why  not  prosecute  lor  thatP   No; 
pensions  and  mitres  shall  reward  them !  But, 
Bot  to  talk  of  these  general  matters,  the  At- 
torney-General, in  a  prosecntion  of  me  for  a 
particular  advertisement,  thinks  it  his  place  to 
talk  of  scandalous  publications.    Pray,  take 
the  two  individuals,  the  Attorney-General  and 
myself;  which  of  us  two  has  most  cause  to 
complain  of  scandalous  publications  P  Judge 
fairly  between  us.    He  is  a  gentleman  in  great 
•ffice ;  a  gentleman  necessarily  exposed  to  the 
difference  of  opinions  about  his  conduct :  my- 
self an  obscure  man,  who  never  did  evjoy  any 
office  of  trust  or  of  consequence ;  who  never 
was  a  candkfiite  either  for  honour  or  for  profit ; 
yrho  have  no  claim  to  the  notice  of  the  public. 
Compare  this  with  the  situation  of  that  gentle- 
man ;  then  compare  the  ribaldry  and  the  scan- 
dal that  has  been  published  about  us  both ;  and 
judge  which  ought  most  to  have  talked  of 
scandal  in  this  prosecution !  Gentlemen,  I  have 
had  the  honour  to  lie  burnt  in  effigy,  and  I  saw 
myself  committed  to  the  flames.    1  have  been 
sung  about  the  streets  in  ballads,  and  Isaw  a 
little  pert  parson  cocked  up, upon  a  stick  in  the 
singer's  hands.    The  nevrs- papers  for  some 
years  were  even  sick  of  my  name.    Even  my 
dothes  afforded  an  entertainment  for  the  wit  of 
the  theatre.    As  for  caricatures,  I  have  myself 
bought  enough  of  them  to  furnish  a  room :» 
my  rooms  are  bot  small,* as  you  may  easily 
iwippose.    My  life  has  been  written,  with  my 
name  at  length,  and  the  atheist  and  macaroni 
parson  printed  at  the  bottom  of  a  print  in  the 
frontispiece..  Atheist!  and  with  my  name  at 
length!  Scandalofls  publications,  to  be  sure, 
should  be  urged  by  that  gentleman  against 
aoe !  Gentlemen,  1  have  never  complained  of 
those  imputations.    I  protest  (except  with  very 
ignorant,  very  poor  creatures,  and  it  does  not 
ngnify  what  they  think)  I  don't  think  those 
imputations  ever  hurt  my  character;  and  if 
they  have,  I  will  take  the  chance  of  time  to 
refute  them.    There  was  indeed  one  imputa- 
tion that  I  believe  did  get  some  ground  ;  and 
I  thack  the  Attorney-General  for  now  relieving 
■le  Irom  it :  it  was  the  worst  of  all  the  other — 
a  corrupt  pensioner  of  the  crown.    That  was 
an  imputation  which  1  believe  did  stick  by  me ; 
but  there  is  no  wonder  at  that  at  all.    J  did  not 
sven  for  that  so  much  as  accuse  the  puUica- 

f  Dr.JIarkham. 


tions  and  the  writers  f  it  is  the  practice  of  tbs 
times,  and  the  corruption  of  the  minister,  that 
libelled  me!  Every  man  may,  without lieiog 
absurd,  suspect  his  neighbour  of  comiptioo,* 
without  any  specific  clurge  broogbt  agaioil 
him.    Good  God !  in  a  nation  of  lepers  like 
this,  who  can  expect  to  be  thought  clean! 
However,  I  agree  with  the  Attomey-Geoeni 
in  an  that  he  has  said  generally  against  scan- 
dalous publications :  they  ought  to  be,  and  ibe 
laws  (without  straining  them)  are  now  sofB- 
cient  to  cause  them  to  be  suppressed.    But, 
gentlemen,  I  shall  never  be  found  in  the  list  of 
those  dealers  in  scandal.    Well,  but  in  tbe  ad- 
vertisement he  telb  you,  there  is  scurrility, 
Billingsgate,  ribaldry,  and  balderdash.    Tlie 
gentlemen  of  the  law  love  to  go  by  precedeats. 
The  Attorney -General  found  a  precedent  for 
it ;  and  therefore  (without  considering  wbetbor 
it  would  apply  or  not  in  this  case)  he  made  ose 
of  it  to  eke  out  the  time.    Mr.  Noy,  the  Attor- 
ney-General in  the  Star-Chamber,  prosecuted 
a  man  for  speaking  disrespectfully  of  stage 
plavs ;  and  be  said,  that  "  it  may  be  fit  enough 
and  lawful  to  write  against  plays,  by  men  tmit 
have  a  mission :  and  they  must  do  their  errand 
in  mannerly  terms,  and  in  tbe  same  terras  as 
other  men  expect  to  bear  with  them.     Mr. 
Prynne  had  no  mission  to  meddle  with  those 
things,  to  see  whether  men  should  not  reton 
to  ffentilism.    The  terms  which  be  use^b  are 
such  as  he  finds  among  tbe  oysler-womeo  st 
Billingsgate,  or  at  the  common  conduit"*  Mr. 
Prynne  had  no  mission,  it  seems,  to  preveat 
men  from  turning  heathens  ;  and  thcorefore  be 
ought  not  to  endeavour  to  prevent  them  from 
turning  heathens!  But  howoTer,  geotlemeo,  if 
1  have  used  Billingsgate,  and  those  bad  terms 
with  which  he  charges  me,  I  shall  not  be  angry 
with  tbe  Attomey%eneral,    but  very  mucli 
obliged  to  him,  if  he  will  help  me  to  conreot 
my  language.    I  am  sorry,  however,  to  fiod 
that  he  does  not  intend  I  shall  have  much  be- 
nefit by  the  example  of  his  own.    He  has 
charged  the  advertisement  with   impudeoee 
too :  and  it  seems,  sentlemen,  by  what  I  heaid 
from  him  in  the  other  trials,  and  in  this,  to  be 
a  very  lucky  impudence  for  me :  for  he  did 
say,  that  «'  wicked  is  a  term  too  high  for  this 
advertisement."    These  are  thoTery  words; 
I  took  them  down:  <<  wicked  is  a  term  loo 
high  for  this  advertisement."     Upon  wbatt 
then,  does  he  expect  to  gain  a  verdict?  He 
said,  too,  that  **  its  impudence  disarmed  its 
wickedness."    I  believe  that  is  a  new  figure* 
not  to  be  found  in  poetry  or  painting !  ^po- 
deuce  disarminp^  wickeanesa!    Why,  gentle- 
men, that  was  m  plain  words  telling  the  jorr 
(if  they  had  at  all  adverted  to  what  he  said) 
that  they  had  nothing  to  do  with  that  adver- 
tisemeot :  for  if  it  is  not  high  enough  to  ba 
wicked,  it  is  too  low  for  tbe  verdict  of  a  jarj« 
You  have  nothing  to  do  but  with  legal  wicked- 
ness :  a  man  cannot  be  prosecuted  for  scurrilitr 
and  impudence.    But  where,  in  which  words 

*  Sec  vol,  $1  p«^^ 
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9f  thMt  adfcrtberoent,  is  this  scufrility.  4nd 
Billiogagate  ?  To  which  seutence  is  the  un- 
meaDioi^  i^aldry  and  balderdash }  Balderdash, 
I  believe,  is  a  term  taken  from  the  druo Ward's 
table.   -  Balderdaah  (if  it  meaos  any  thing) 
means  a  rude  mixture;,  a  confused  discourse.* 
Does  he  prosecute  a  rude  mixture  and  a  cou- 
fased  discourse?  If  its  aim  and  its  object  are 
difficult  to  be  found  out,  is  that  au  object  of 
prosecution?    In  that  case,  it  might  as  well 
faave  been  written  in  Hebrew.    But,  gentle- 
men, all  this  was  merely  to  inflame  and  mislead 
TOO ;  and  therefore  I  shall  not  dwell  upon  it. 
but,  gentlemen,  whilst  he  has  been  misspend- 
ing the  time  of  the  Court  in  that  which  makes 
no  part  of  the  information,  <  he  has  not  said  one 
single  word  about  that  which^oes  make  a  part 
of  the  information  ;  1  mean  its  falshood.    Fals- 
bood  is  a  part  of  ihe  charge,  and  it  is  a  criminal 
and  an  odious  part  of  the  charge ;  and  if  you 
do  qpt  find  it  in  the  advertisement,  you  cannot 
give  a  complete  verdict.    Falshood  is  a  part  of 
tbe  (booster  which  he  has  exhibited:  and  if 
one  limb  of  it  is  wanting^  you  cannot  give  him 
a  verdict.     Gentlemen,  I  snail  prove  the  asser- 
-  tions  of  the  advertisement  to  be  true  by  mv 
•evidence;  and  I  will  not  now  delay  you  with 
'  them.     And,  gentlemen,  I  shall  prove  to  you 
a  thing  which  may  now  perhaps  be  a  liltle  ose- 
ful  to  .m^  character  (if  it  suffers  under  that 
stjo^a  of  Billingsgate  ami  balderdash,  and  in- 
ceoftliary  intentions,  with  which  I  am  charged) ; 
for  I  shall  not  only  prove  that  the  motion  was 
made,  tbe  money  collected,  and  paid,  but  I 
shall  prove  to  you^  that  the  advertisement  of 
tbe  first  sum  did  produce  the  second.    The 
.Attorney- General  says,  it  was  only  a  fetch  to 
fly  in  the  face  of  the  law.     It  was  aietch.    It 
fetched  50/.  more:  an^  I  will  prove  to  you 
that  it  did  so.    I  will  tell  you  the  person  who 
sent  it,  and  the  person  who  conveyed  it  to  me ; 
because  the  purpose  for  which  the  money  was 
fftirea,  the  gentleman  who  subscribed  it,  and 
toe  gentleman  who  conveyed  it,  are  all  worthy 
of  each  other.    The  money  came  from  sir  Ste- 
phen Theodore  Janssen,  who  is  now  out  of  the 
reach  of  envy  ;  it  was  conveyed  to  me  by  Mr. 
Alderman  Oliver,  who,  though  living,  is  equally 
oat  of  tbe  reach  of  censure  ;  and  it  was  paid 
for  the  paVpose  for  which  it  is  declared.    And, 
gentlemen »  I  am  the  rather  inclined  to  prove 
these  circun^stances  to  you,  because  his  lord- 
ship in  his  charge  to  the  jury  on  one  of  the 
late  trials,  finding  that  no  evidence  had  been 
hroaght  of  the  truth  of  the  assertions  in  tbe 
advertisement,  was  pleased  to  forget  a  doctrine 
I  have  sometimes  heard  about  truth,  and  threw 
in,  as  a  make- weight  ipto  the  scale,  an  insinua- 
tion of  the  ^possible  falshood  of  the  advertise- 
mcnt.     His  lordship  said,  he  <«  did  not  believe 
sach  a  proposal  had  ever  been  made,  or  such 
money  contributed,  or  paid,  or  evjpn  such  a  so- 
ciety as  was  named  existed.    Jle  hoped  there 

^  Johnson's  definition  is  "  any  thingrjambled 
together  without  judgment  s  rude  mixture  5  a 
confused  discoarse," 

VOL,  XX.  I 


A.  D.  1777. 


[722 


were  no.  persons  capable  of  suph  an  act:  ho 
boBe<l,  and  therefore  he  believed !"  It  is  a  toler" 
sble  insinuation  to  a  jury  !  He  hopes  there  are 
no  men  capable  of  such  an  a<^ !  What  dismal  act 
must  this  be  ?  It  must  surely  be  some  act  that 
excludes  a  man  ever  after,  from  being  admitted 
fo  sit  cheek  by  cheek,  and  laugh  and  joke  to-  ^ 
gether  with  his  lordship.  It  must  surely  be  an 
act  of  that  kind  that  a  man  must  be  held  in  ab- 
horrence for  it.  No  honest  man  could  keep  ono 
company  after  it.  *<  He  hooted  there  were  no 
men  capable  of  such  an  act,  and  therefore  he 
believed  it."  After  thitf  the  Attorney-General^ 
from  his  lordship,  took  the  same  cue:  and 
therefore,  in  a  succeeding  trial,  he  too  insi- 
nuated, that  the  subscription  was  a  mere  pre- 
tence (a  fetch  he  called  it)  to  colour  the  adver- 
tisement. I  own  when  his  lordship  hoped,  and 
therefore  believed,  I  was  in  some  pain  for  mv* 
own  existence :  and  though  1  stood  close  at  his 
eIlM>w,  I  did  not  know  but  he  might  believe 
next,  that  there  was  no  si]\ch  person  as  myself 
existing  io  the  world.  And  yet  I  have  heard  his 
lordship  say,  on  other  trials  (and  if  I  misrepre- 
sent him,  he  will  do  justice  to  himself),  f  have 
heard  him  say— <<  What !  shall  not  a  judge 
and  a  jury  know  and  believe  what  every  one 
else  knows  and  believes?*'— -(and  it  was  upon  a 
trial  for  a  libel)— .<*  Shall  they  alone  be  sup- 
posed ignorant  of  those  known  and  notorious 
facts  which  no  one  else  in  the  court  doubts?" 
As  I  do  not  therefore  know  which  of  those  two 
doctrines  his  lordship  may  adopt  on  this  occa- 
sion, and  cannot  tell  .what  he  may  believe  (lie- 
cause  I  do  not  know  upon  all  subjects  what  he 
may  hope),  I  shall  therefore  ^ rove  the  truth  of 
my  advertisement.  And  when  I  have  done' 
that,  perhaps,  gentlemen,  you  will  he  told  (as  I  « 
have  heard  it  said)' that'  *  false'  in  the  informa- 
tion stands  for  nothing,  and  is  not  a  part  of  the 
charge !  though  observe,  if  I  omit  proving  the 
trnth,  they  will  not  fail  to  aggravate  the  charge^ 
by  insinuating  the  falshood. 

Now  then,  gentlemen,  I  come  to  the  very 
great  offence  of  all ;  to  that  which  does  indeed 
make  a  part  of  the  information,  but  has  made 
no  part  (except  in  assertion)  of  the  Attomev- 
General's  haranffue:  I  mean,  charging  the 
king's  troops  with  murder.  I  am  told,  that  it 
is  not  for  any  of  those  assertipns  about  subscrip- 
tion, and  payment,  and  collection,  that  I  am 
prosecuted  ;  but  it  is^  for  charging  the  king's 
troops  with  murder.  There  the  Attorney -Ge- 
neral said;  he  **  put  his  finger." — I  have  not 
charged  the  king's  troops  with  murder :  there 
is  not  any  such  assertion  in  the  advertisement.! 
There  can  be  no  charge,  no  truth  or  falshood^ 
but  in  an  assertion.  Gentlemen,  I  have  tk& 
more  asserted,  that  there  were  any  persona, 
murdered,  than  I  have  asserted  that  they  have 
lef^  behind  them  widows,  orphans,  or  aged' 
parents.  Perhaps  no  persons  were  murdensdy 
perhaps  no  persons  wer^  even  killed  at  Lex- 
mgton  and  Concord  on  the  19th  of  April  1775. 
Perhaps,  if  there  were  any  killed,  they  were 
such  as  have  left  behind  them  neither  widows^ 
orphans,  nor  aged  parentf  •  The  advertuKmeftt 
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that  "  1  have  charc^ed  tbe  penoot  einptoycd' 
by  government  uitn  being  guilty  of  murder; 
and  consequently  those  ivho  employed  them  are 
invoked  in  the  same guitt."  This  is  tbe  charge 
against  me.     But  how  does  be  draw  the  cod- 
sequetice?  Is  that  to  be  found  in  tbe  advertise- 
ment? Does  every  man  that  says  a  soldier  hu 
committed  murder,  involve  the  king  and  tbe 
government  in  the  Commission  of  that  murder f 
Gentlemen,  I  have  not,  in  my  advertitemeot, 
even  charged  the  ministers,    fiut  if  I  bad,  I 
hope  the  ministers  or  the  troops  are  no  part  of 
that  government  which  ynu  acknowledge:  it 
least  I  am  sure  the  troops  do  nut  make  a  part 
of  that  government  under  which  I  was  bora; 
they  do  not  make  a  part  of  that  governmeot  to 
which  I  have  repeatedly  s^toru,  and  alwtyi 
held  the  must  faithful  and  6rDi  ailegiaore:  and 
I  ivill  say  more,  they  do  nut  make  a  part  of 
that  government   under    which    1   will  ever 
silently  live.     Indeed,  gentlemen,  Mr.  Attor> 
oey- General  seems  to  think  the  troo{)8  some- 
thing more  sacred  even  than  tiie  goverumeDi: 
fur  he  said,  in  aggravation  of  the  charge,  that 
it  was  ^*  not  only  a'  libel  against  govemroent, 
but  even  against  the  soldiers  in  our  service." 
If  he  should  happen  to  forget  this  also,  the 
counsel  who  answered  him  at  the  lime,  aod 
took  notice  of  it,  1  hope  will  rememlierit— 
*'  ^ot  only  a  libel  against  the  government,  but 
even  agamst  the  soldiers  in  our  service:"  so 
thai  the  troops  are  something  more  tbao  tkc 
government!  I  believe  they  are  intended  to  be 
made  so ;  for  ours  is  a  goviirnment  of  laws,  not 
a  government  at  will,  either  by  troops,  con- 
manders  in  chief,  ministers,  or  king.  Consider, 
gentlemen,  that  the  king's  troops  arc  oulj  to- 
lerated in  this  country  for  the  purpose  of  fo- 
reign det'euce.    They  have  been  but  of  late 
years  tolerated  in  time  of  peace.    They  bavt 
only  an  annual  existence ;  which  existence  ex- 
pires yearly,  unless  regenerated  by  a  yearly 
vole.     Now,  gentlemen,  consider!   Haoofe* 
rians,    Hessians,   Brunswickers,  Waldeckerc, 
the  very  Indian  savages  (for  of  these  ar®^* 
king's  troops  now  composed)  all  these,  bv  w". 
Attorney's  doctrine,  make  a  part  of  tbe  blessed 
government  of  this  couutry  1   and  to  charge 
any  of  those  kincf's  troops  with  murder  ii  to 
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does  not  assert  any  of  those  things.  There  is 
fndeed  a  description ,  in  the  advertisement  of 
certain  persons  for  wliose  use  the  collection  was 
made :  if  there  are  no  such  persons,  the  in- 
tended chasity  will  not  take  place.  I  indeed 
suppose  the  charge  to  be  true:  others  had 
•barged  the  king's  troops  with  this  murder 
nine  days  arid  more  before  my  advertisement. 
I  have  shewn  you  where  ;  ia  the  same  nevvs- 

E'aper  of  May  the  80th  and  31st,  1775,  signed 
y  the  agent  of  the  province.  '  1  supposed  that 
charge  true ;  but  I  did  jiot  make  it.  1  took  it 
«s  I  found  Ht.  The  charge  was  in  ail  the  news- 
papel^  of  Bfay  30th. and  Sist,  1775.  Why 
not  prosecute  those  that  brought  the  chaise  P 
The  charge  was  authenticated  in  the  most 
formal  manner:  original  affidavits,  taken  on 
the  spot,  were  lodged  with  the  lord -mayor  of 
LoiidoD.  nrbe  charge  was  not  nonymous;  it 
was  signed  by  the  agent  of  the  province  where 
at^e  murders  were  cumnnitted ;  it  was  signed 
by  Mr.  Arthur  Leei  He  publicly  avowed  it 
every  where.  He  sat  daily  in  this  court,  with 
the  chief  justice  and  the  Attorney-General, 
publicfy  as  an  advocate :  he  was  retained  on 
one  of  the  trials :  he  stood  up  tornvow  it :  his 
lordship  knew  what  he  was  going  to  say,  and 
would  not  permit  him  to  8pc;ak :  it  was  in  the 
first  trial  at  Westminster.  You  see  then  (nay, 
you  know  it  from  a  thousand  publications)  that 
this  was  not  a  wainton  suggestion  of  my  own ; 
i^or  vet  lightly  taken  up  upon  a  slight  rumour: 
But  ft  was  so  given  to  the  public,  tha^  no  roan 
could  reasonably  doubt  of  it.  The  Gazette, 
published  by  authority,  desired  every  nnan  to 
mispend  bis  belief;  in  declared  answer  to  which 
tliese  affidavits  came.  It  has  never  since  been 
contradicted,  even  by  that  very  authority  that 
desired  tis  to  suspend  our  belief.  But,  gentle- 
men, though  I  did  not  make  the  charge  iii  this 
advertisement,  to  save  trouble  1  am  willing  to 
hare  it  und^tood,  that  I  did  make  the  charge  in 
the  advertiseqient :  I  do  again  make  it  now.  I 
did  liot  word  that  p^rt  of  my  advertisement  in 
the  descriptive  manner  in  which  it  stands, 
through  catition,  and  as  a  subterfuge  to  insi- 
nuate a  charge  Which  f  was  afraid  to  niake: 
to  far  from  it,  that  I  do  tell  you  again  I  allow 
the  charge.  I  believe,  gentlemen,  these  mur- 
ders willnever  be  forgotten  as  long  as  the  his- 
tbry  of  this  country  shall  remain:  tbf  the  nrlnr- 
ders  of  that  day,  the  19th  of  April,  have  been 
productive  of  all  that  slabghter  which  has  hap- 
pened since,  and  of  all  that  which  is  still  to 
Cbme.  Suppose  then,  gentlemen,  if  you  please, 
that  I  had  charged  the  king's  troops  with 
murder.  Well !  what^then?  How  follows  the 
fib'el  against  the  king  and  the  government.^ 
for  you  must  take  notice  that  th6  accusation  in 
the  in(l>rmation  is  not  that  I  have  charged  the 
lying's  troops  with  murder.  That  would  not 
have. supported  an  information  :  an  information 
could  not  be  supported  upon  that  charge.  The 
^h^Hge  against  me  i^,  tnat  I' have  chftrged  the 
tfing  and  the  government  with  murder.  And 
ro-dav  the  gentleman  has  spoken  a  little  more 
^Itfiniy  ttkan  he  did  before,    te-day  be  says, 


any  or  tnose  king's  troorii 
be  guilty  of  a  seditious  libel  against  the  kiag 
and  against  the  government !  Gehtleineo,  re* 
fleet.  Have  not  the  king's  troops  oAeo  been 
charged  with  murder  f  Does  there  pass  aytt^ 
when  some  of  them  are  not  convicted  fof 
murder  ?  and,  in  the  last  good  old  king's  reip[D, 
were  th^y  not  executed  too  for  murder,  wbeo 
they  Were  convicted?  It  is  too  notorious.— A 
libel  to  charge  the  king's  troops  with  morder. 
I  believe  nobody  ever  dreamt  that  it  was  a  libei 
against  the  government,  or  even  against  tbe 
ministry,  to  say  that  some  of  the  king's  troopi 
have  committed  murder.  If  such  A  charge  if 
false  and  malicious  (aird  k  false  add  malick^u 
charge  inay  be  made  against  tbe  troo|»i/' 
well  as  agamst  any  other  persoh)  It  liMiy  IM 
tlb^l  against  them,  just  as  it  ivould  ^  agaion 
any  other  of  the  king's  sohjeccs';  and  the/ 
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must  seek  tbe  same  remedv.    They  are  not 
nearer,  nor,  I  hope,  dearer  than  we  are ;  than 
mny  other  of  the  king's  subjects.    How  lopg* 
liat e  the  troops  been  these  privileged  charac- 
ters ?  What  is  there  peculiar  in  their  character, 
tbat  to  charge  them  with  a  marder  shall  be  a 
libel  against  the  king  and  the  governnient? 
Suppose  I  had  said  (as  I  believe  I  might  truly), 
ana  as  I  know  it  has  often  been  said,  that  many 
murders  have  been  committed  by  the  kiog^ 
patents,  does  any  man  thiok  that  the  Attorney- 
General  would  have  prosecuted  that  as  a  sedi- 
tions libel  against  the  kiog  and  the  govern- 
jnent  ?  And  yet  the  king's  patents  are  just  such 
as  he  pleases  to  make  them :  they  are  of  bis 
own  begetting,  and  much  more  as  he  plopses 
to  make  them  than  even  bis  children.    But 
the  troops  ?  what  are  they  ?  what  are  they, 
whose  origin  we  know  ?  what  are  those  who 
am  of  our  own  country? — Many  of  them,  fe- 
lons taken  from  gaols,  and  rescued  from  the 
ipitlowa.    Of  these  are  the  king's  troops  oom- 
.fiosed.  And  is  it  wonderful  to  charge  tbe  king's 
troops  with  murder?  But  it  is  too  ridiculous. 
i  am  sure  the  Attorney- General  does  not,  he 
will  not,  pretend  to  say,  that  every  particular 
charge  against  some  8i>ldier  er  soldiers  for 
murder  is  a  seditious  libel  against  tbe  king  and 
tbe  government  I  He  will  not  say  so !  Suppose, 
gentlemen,  some  of  the  king's  peace-officers 
had  been  charged  with  mur&r.    |t  has  often 
happened.    Constables  and  peaoe- officers  may 
ezt*rcise  their  authority  in  an  illegal  manner : 
they  may  kill  meu  instead  of  arresting  them. 
They  have  done  it ;  they  have  been  sometimes 
tried  for  it.    Are  not  they  as  much  tbe  king's 
officers  as  tbe  troops  ?  Something  more  so,  I 
suppose ;  for  they  are  the  officers  of  the  real 
government  of  tbe  country ;  the  officers  of  the 
Jaws.    And  yet  was  ever  any  man  prosecuted, 
or  would  any  man  now  be  prosecuted,  if  he 
charged  a  pack  of  constables  with  having  com- 
mitted murder  ?  Would  that  be  a  libel  against 
the  king  and  the  government  ?  It  could  not  be. 
Gentlemen,  suppose  some  of  tbe  soldiers  as 
brutal  as  Kirk's  lambs  (soliliers,  for  their  cruel- 
ty, known  by  that  name)  should  renew  again 
the  horrid  barbarities  which  they  committ^  in 
the  West;  would  it  then  be  a  seditious  libel 
to  say  that  they  bad  committed  murder?  I  do 
•not  say,  nor  know,  tli^t  the  kinof  has  at  present 
among  his  troops  an}'  lambs  of  Kirk's  bre^ ; 
but  1  am  sure  he  had  in  1768 ;  because  I  then 
saw  them  not  only  commit  murders,  but  other 
barbarities  which  not  a  savage  banlly  would 
commit.    I  saw  one  of  tbe  king's  troops  run 
bis  6xed/bayooet  under  the  shoulder-blade  of  a 
poor  man^  because  be  could  not  get  under  a 
rail  time  enough  out  of  bis  way  :  I  saw  a  wo- 
man with  child  wouuded :  a  ginger-bread  wo- 
man murdered  as  she  sat  at  near  a  quarter  of  a 
mile   distance.     Were  not  they  murdered? 
Were  not  those  murders  coinmitted   by  the 
king's  troops  ?  bv  as  numerous  a  body  of  the 
king's  troops,  as  those  who  committed  the  mur- 
jBers  at  Lexing;ton  ?  •  Gentlemen,  there  was  a 
persoo  present}  1  don't  know  that  I  have  a 


right  to  mention  his  name;  but  be  said  be  ha^. 
served  as  a  surgeon  tmder  Braddock  in  Ame- 
rica, and  he  told  the  justices  of  the  peace,  that, 
even  in  that  country,  he  had  never  seen  murdeir 
,80   wickedly,  so   wantonly  committed.    But 
perhaps  tbe  Attorney  General  does  mean  still 
to  prosecute  noe  for  calling  them  mui^derers. 
tVby  should  he  not  ?  It  is  but  nine  years  ago! 
I  don't  know  but  that,  as  soon  as  this  prose- 
cution is  over  (if  you  should  establish  this  doc- 
trine), he  may  follow  it  with  another  prosecu- 
tion for  that  libeb  too.    The  same  printer  can 
prove  it ;  and  I  shall  not  deny  it.     But  tbe 
Attorney -General  will,  J  know,  from  necessity, 
be  obliged  to  say,  that  this  is  a  very  different 
case  from  charging  some  Individual  soldiers 
with  murder.    The  kinij^'s  troops  here,  he  will 
say,  aeted  in  that  capacity,  as  the  king's  troops, 
in  s  body,  under  their  officers,  and  in  a  military 
manner,  as  part  of  the  king's  army.    Well,  tt 
may  be  so ;  but,  however,  that  is  more  than  he 
has  proved  to  you.     If  you  belicTe  tbat,  you 
must  take  his  word  for  it,  or  you  must  have  {t 
from  the  evidence  which  1  shall  produce.    Bi^l 
if  Mr.  Attorney -General  makes  or  attempts  to 
make  this  distinction  to  you,  gentlemen,  be- 
tween individual  soldiers  and  those  actinjg  as 
part  of  an  army,  1  must  then  intreat  him  to 
draw  tbe  line.    None  has  yet  been  drawn ;  but 
he  must  do  it  before  you  can  give  him  a  ver- 
dict.   If  he  will  give  up,  as  1  am  sure  be  wilf, 
that  to  charge  any  individual  soldier  with  a 
murder  is  not  a  seditious  libel  against  the  king 
and  his  government;  but  shall  insist,  tbat  to 
charge  a  body  of' the  king's  soldiers,  acting 
under  their  officers,  is  a  libel  against  the  king 
and  the  government;  he  must  then  draw  some 
line.    He  will  tell  you,  I  suppose,  whether  it 
is  a  regiment,  or  a  company,  or  a  Serjeant's 
guard,  or  a  corporal's  ^uard  ;  what  number, 
and  how  commanded  is  it ;  that  draws  the  line  ; 
that  makes  it  an  offence  agaihst  the  king  and 
the  government,  and  makes  it  a  seditious  libel 
to  charge  them  with  murder.    Look  after  him 
— see  if  he  draws  you  that  line.    He  must 
likewise,  gentlemen,  when  he  has  drawn  it, 
shew  you  his  law  for  it ;  and  then  he  must 
prove  that  tbe  troops  I  have  charged  fall  within 
that  line :  and  if  he  does  all  this,  if  he  draws 
that  line,  and  establishes  it  by  taw,'  and  proves 
that  the. troops  1  have  charged  are  within  that 
line  which  he  establishes  by  law,  then  you  are 
bound  to  give  a  Verdict  ag;ainst  me.    And  if 
lie  would  do  that,  I  would  at  once  save  him  tbe 
trouble  of  a  trial.    If  he  can  draw  tbat  line,  I 
will  not  keep  tne  court  a  moment. 

Gentlemen,  I  will  be  bold  to  say,  that  the 
whole  ^rmy  together,  foreigners  and  natively 
with  all  their  officers,  and  the  commander  in 
chief ,-:-aye,  and  tbe  king  himself  at  tbdr 
head,-^i8  no  part  of  the  government  of  this 
country ;  nor  can  they  lawfully  put  any  man 
to  death.  1  said,  gentlemen,  some  time  ago, 
that  there  never  had  before  been  brouffht  a 
prosecution  upon  such  a  charge  as  this,  r^ow, 
It  is  true,  tbat  a  part  indeed  of  the  char^ 
against  honest  John  j^lburne,  upon  one  of  his 
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triftU,  was,  that  be  had  accuied  the  loldiery  of 
baring  committed  imirder ;  and  bis  words  were 
(besides  the  word  *  murder,'  which  be  expressed 
at  leAsftb)  that  they  had  committed  murder 
by  *^  shedding^  the  blood  of  war,  in  the  time  of 
peace :''  and  he  had  likewise  called  their  ge« 
neral,  by  name,  a  *  murderer.'*    But,  n^enSe-. 
men,  it  must  be  remembered,  that  this  prose- 
cution was  brought  when  the  army  were  in- 
deed, de  facto f  the  goremment ;  when  there 
was  neither  king  nor  parliament,  but  the  army 
gotemed  alone.    Then  indeed  it  was  natural 
enouffh  to  call  the  troops  iho  government,  and 
to  redcen  it  a  seditious  libel  against  the  govern- 
ment to  charge  them  with  murder.    Since  that 
time,  the  Attorney-General  will  find  no  such 
prosecotioi^    However,  gentlemen,  even  then 
a  London  jury,  faithfbl  to  their  duty,  in  spite 
of  the  Judges  and  the  Attorney»General  (who 
then  held  the  very  same  language  wbjch  the 
Attorney- General  holds  now),  in  spite  of  all 
their  arts,  at  that  perilous  time,  a  London  jury 
in  this  very  court,  sittinjf  in  those  very  places 
where  you  now  ut,  did  justice  to  their  own 
coAscienceSy.  and  they  acquitted  him,  as  you 
must 'me,  unless  you  cbuse  to  exchange  the 
laws  of  the  land,  aiid  have  military  execution 
take  place  in  this  country.    A  standing  aroTy, 
in  the  time  of  peace,  is  a  monster  to  the  free 
constitution  of  this- country :  it  has  but  very 
lately  been  suffered ;  and  one  of  the  great  ar- 
guments that  has  been  urged  by  those  who 
nave  froAi  age  to  age  opposed  a  standing  army, 
was,  that  they  would  oe  thenceforwards  used 
as  they  now  are.  Tbe  pensioners  of  the  crown 
and  the  friends  of  arbitrary  government  ridi- 
culed such  a  supposition.    They  said,  it  was 
impossible  that  such,  a  time  could  ever  arrive. 
1  have  read  their  arguments ;  I  am  sure  the 
gentleman  who  now  prosecutes  me  has  read 
their  arguments.     Thev  were  then  afraid  of 
this  use  of  troops;  and;  therefore  those  who 
opposed  the  establishment  of  the  army  gave 
it  as  their  reason.    Gentlemen,  tbe  courtiers 
ridiculed  the  thought  that  such  a  time  could 
ever  arrive,  or  that  tbe  soldiers  in  this  coun- 
try could  ever  be  so  employed.     Now,  what 
would   our  fathers  have  said,   if  any  chief 
lustice  or  attorney-general  had  at  that  time 
bioted  that  tbe  soldiers  should  not  only  be  so 
employed,  instead  of  tbe  civil  officers  of  justice, 
to  inforce  tbe  law  upon  the  sob^ecf ;  but  that 
they  should   also   have   a    privilege,    wlie'^ 
the^  were  employed,    which  the  officers  of 
justice  never  pretended  to?    Any  man  who 
bad  broached  such  a  doctrine  (before  the  crown ' 
bad  got  a  firm  possession  of  a  perpetual  stand- 
ing army)  such  a  man  would  have  been  hooted 
at  by  both  parties:  by  tbe  court  (not  that  they 
would  have  disliked  the  doctrine,  but)  because 
the  secret  would  have  been  let  out  too  soon. 
But  now  this  same  doctrine  has  made  the  chief 
justice  an  earl,  and  will  make  the  attorney- 
general  a  chief  justice. 

Gentlemen,  I  must  entreat  yov  to  recal  to 
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v«ur  memory  in  what  light  military  execotion 
has  always  hitherto  been  considered  in  this  ^ 
country ;  and  I  shall  give  you  (for  it  is  worth 
tbe  while)  the  circumstances  of  the  military 
execution  at  Glenoo.*  I  published  the  pamph- 
let, that  all  the  world  might  see  it.  I  men-  • 
tion  it,  because  it  happened  about  tbe  time  of 
the  first  establishment  of  a  standing  army  (in 
its  present  form)  in  this  land.  It  is  but  about 
dghty  years  since.  It  happened  immediately 
after  the  Revolution.  Mow,  gentlemen,  wlio 
were-the  Glenco  men  ?  *'  It  is  certain  and  ac- 
knowledged by  all,  that  they  had  been  in  tbe 
rebellions  under  pundfe,f  and  under  Bachso." 

*  See  tbe  Proceedings  respecting  the  Mas- 
sacre at  Glenco,  voL  13,  p.  879,  of  this  Cot- 
lection.  ' 

f  See  the  Proceedings  against  him,  vol.  IS, 
p.  817.    See,  also,  vol.  11,  as  there  referred  to. 

Mr.  Laing,  in  relating  the  *  last  splendid  ex- 
ploits* of  Dundee,  has  eloquently  celebrated  tbe 
illustrious  parts  of  his  character :  but  a  limited 
commendation  of  the  hero  would  not  satis^ 
the  zealous  prejudices  of  tbe  writer  of  bii 
*  Memoirs.'  By  the  blind  or  dishonest  psrtia- 
lity  of  this  biographer,  high  praise  is  claimed 
for  the  *  mercy  and  tenderness^*  tbe  unexpected 
and  undeserved  clemency'  of  Claverhouse,  ss 
minister  of*  all  tbe  paternal  care'  of  Charles  sod 
James  for  the  presbyterians  of  Scotland.  Of 
James's  paternal  care,  which  permitted  the 
execution  of  wretched  ignorant  entbustastv, 
whose  blood  he  said  would  be  upon  the  nation, 
the  author  has  given  an  instance  in  the  follow- 
ing curious  story : 

**  His  grace  the  duke  of  York,  who  wsf 
concerned  to  hear  of  the  comniotioos  and  trou- 
bles in  the  west,  ordered  that  some  prisoners 
should  be  brought  to^  Edinburgh  to  be  ex- 
amined. Accordingly^ there  were  three  sent, 
who  were  found  so  ignorant  and  simple  on 
their  examinations,  that  his  grace  gave  orders 
to  set  them  at  liberty,  upon  condition  that  they 
should  say  *  God  save  the  King ;'  which  tbejr 
positively  denied ;  then  his  highness  asked  if 
there  was  arBedland  in  the  country  to  puttbem 
in,  and  declared,  that  if  they  were  hanged,  it 
was  bis  opinion,  their  blood  was  on  the  nstioo : 
notwithstanding,  according  to  their  sentence  of 
condemnation,  they  were  brought  to  tbe  pUce 
of  execution,  and  bis  grace  being  uneasy,  seat 
the  lord*  Roscommon,  with  a  pardon  to  tbeoi ; 
who  came  close  to  the  scaffold,  and  (one  of 
them  being  banged]  made  a  handsome  speech 
to  the  other  two,  offering  them  their  parooo,  if 
they  would  say  <  God  save  the  King.'  The  next 
to  be  hsnged  was  John  Potter,  who  seemed  to 
be  in  a  doubt,  and  it  was  believed  would  have 
accepted  of  the  pardon,  but  his  wife  took  bim 
by  the  arm,  and  almost  pushed  bim  over  tbe 
ladder,  and  said,  *  Go,  die  for  the  good  oU 
'  cause,  mv  dear ;  see  such  a  roan'  (meaning 
the  hangedf  man)  '  will  sup  this  night  witb 
Christ  Jesus  ;'  so  in  fine,'  the  other  two  were 
hanged:   but  wtiat  was  tbe  woman's  desjga 
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The  daogbter  took  place  in  very  troublesome 
niMiuret  times,  at  the  moment  of  the  Re^o- 
tioD :  >  it  was  after  repeated  proclamations  of 
in^mnity  and  pardon.    The  last  proclama- 
tion allowed  them  five  months  (from  August  to 
Janoary)  to  come  in  and  take  the  benefit  of 
that  proclamation.    About  six  weeks  after  the 
expiration  of  that  term;  the  slaughter, hap- 
pened ;    and  about  S5  or  30,  of  them  were 
killed.    Now,  gentlemen,  let  us  look  for  ihe 
reasons  which  were  given  for  that  slaughter. 
The  secretary  of  state,  Stair,  gives  these  rea- 
sons for  that  slaughter :  these  are  his  words: 
'*  Since  the  government  cannot  oblige  them,  it 
is  obliged  to  ruin  some  of  them,  to  weaken  and 
frighten  the  rest."     He  goes  much  farther : — 
**  It  is  a  great  work  of  charity  to  be  exact  in 
rooting  out  that  damnable  sect."    They  were 
not  only  obliged  to  do  it,  but  it  was  charitable. 
Be  goes  farther :— **  for  a  just  example  of  ven- 
geance, I  entreat  the  thieving  tribe  of  Glenco 
may  be  rooted  out  to  purpose.'*— He  says  it 
iras  **  a  great  advantage  to  the  nation,  'that 
that  thieving  tribe  were  rooted  out  and  cut  oflT.^ 
— **  When  you  do  your  duty  in  a  thing  so  ne- 
cessary," (there  was  a  necessity,  you  see) — 
**  to  rid  the  country  of  thieving,  you  need  not 
trouble  yourself  to  take4he  pains  to  vindicate 
yourself  b^  shewing  all  your  orders." — •*  When 
Tou  do  rtgl^t,  you  need  not  fear  any  body.^ 
lie  adds  farther,  gentlemen, — **  Here  is  a  fair 
occasion  for  you  to  shew  that  your  garrison 
serves  for  some  use." — These  are  his  instruc- 
tions ;  the  secretary  of  state's  instructioiis  to 
.the  troops :  it  was  a  fair  occasion  to  shew  that 
their  ^pirrison  served  for  some  use. — **  The 
king's  justice  in  (his,  will  be  as  conspicuous  and 
useful  as  his  clemency  to  others." — Can  any 
murder  be  dressed  up  m  fairer  terms?  I  defy 
the- Attorney  General,  with  all  his  abilities  and 
force  of  language,  t»  say  any  thiug  in  behalf 
of  this  murder  at  Lexington,  in  more  specious 
terms  than  secretary  St^ir  has  done.    <*  It  was 
charity  to  b^  exact-r-t'or  a  j  ust  example  .of  ven- 
geance^I  entreat  the  thieving  tribe  of  Glenco 
may  be  rooted  out  to  purpose.    It  is  a  great 
advantage  to  the  nation  that  the  thieving  tribe 
were  rooted  out,  and  cutoff.    When  you  do 


in    having    her   husband    hanged,    surprised 
many.'' 

Mr.  Walter  Scott,  in  his  '  Lady  of  the 
Lake,'  and  *  Vision. of  Don^ Roderick,'  bss 
added  illustrious  renown  to  **  the  various 
aebieTemeots  of  the  warlike  family  of  Gcasme 
or  Grabame."    • 

'  Dignum  laude  virom  musa  vetat  mori.' 

The  following  is  the  passage  in  Dalrymple, 
to  which  Mr.  Laing,  as  cited  in  vol.  13,  p.  817, 
allodesj  *'  Dundee  had  inflamed  his  mind  from 
bis  earliest  growth  by  the  perusal  Of  ancient 
poets,  historians,  and  orators,  with  the  love  of 
the  great  actions  they  praise  and  describe.  He 
is  reported  to  b^ve  inflamed  it  still  more  by 
listening  to  the  antient  songs  of  the  highland 


your  doty,  in  a  thing  so  neoesMry,  yoo  need 
not  trouble  yourself  xo  take  the  pams  to  vindi- 
cate yourself  by  shewing  all  your  orders.  When 
yoii  do  right,  you  need  not  fear  any  fiody.— - 
Here  is  a  fair  opportunity  for  you  to  shew  that 
your  garrison  serves  for  some  use."  And  after 
it  was  done,  he  sayd,  ^*  All  that  I.  regret  is, 
that  any  of  the  sOrt  got  away,  and  there  is  a 
necessity  to  prosecute  them  to  the  utmost."—^ 
These  are  the  specious  reasons  given  for  this 
slaughter  at  Glenco  by  the  then  secretary  of 
state.  But,  notwithstanding  all  iheso  fina 
reasons  of  the  secretary  (who  would  have  been 
very  glad  to  have  had  it  considered  as  a  sedi- 
tious libel  against  government,  for  any  man  \h 
say  that  that  murder  which  he  had  authorized 
was  a  murder :  he  would  have  been  very  glad 
of  this  doctrine ;  it  would  have  saved  himT  he 
himself  acknowledges  in  a  letter,  that  there 
was  **  much  talk  at  London,  that  the  Glenco 
men  were  murdered."  There  was  much, 
observe ;  not  a  little ;  there  was  much  talk  at 
London  that  the  Glenco  men  were  mur- 
dered. And  the  parliament  of  Scotland,  who 
took  up  the  matter,  said,  it  had  made  "  muclk 
noise  both  in  Scotland  and  the  rest  of  the 
king's  dominions."  And,  gentlemen,  it  was  a 
very  useful  talk  and  noise.  You  will  find  What 
it  produced.  Now,  what  did  the  king  P  re- 
luctantly indeed ;  but  it  prbdoced  good.  What 
did  the  secretary  of  state P  What  did  the  At- 
torney-General? File  an  information  for  charg- 
ing the  king's  troops  with  murder?  (words  and 
writing  have  the  same  effect ;  rash  words,  in^ 
deed,  shall  have  an  excuse  where  a  deliberate 
writing  shall  not.)  No!  there  was  no  infor- 
mation for  a  libel ;  but  the  king  granted  a  cons- 
mission  for  an  enquiry  by  what  pretended  au- 
thority that  slaughter  was  committed.  Tha| 
officers  of  state  at  that  time  knew  what  they 
were  about,  as  well  as  they  do  at  this  time* 
There  was  a  defect  in  the  commission.  Gen- 
tlemen, in  this  first  commission  which  was 
granted,  the  officers  who  had  the  drawing  it 
up,  no  doubt,  took  care  that  there  should  be  a 
defect.  A  defect  there  was,  and  the  enquiry 
did  not  take  place.  But  the  much  noise  and 
the  much  talk  continued ;  ynd  two  years  after- 
wards the  king  was  forced  to  grant  another 
commission  of  enquiry ;  and  then  cave  was 
taken  that  there  shoold  be  no  defect.  And  that 
commission  of  enquiry  was  pnt  in  force.  It 
was  a  commission  of*^  enquiry  to  some  of  the 
noblest  and  the  greatest  ib  that  country,  Scot- 
land, where  the  murders  were  committed. 
Gentlemen,  what  did  those  lords  commissioners? 
They  reported,  that  the  slaughter  of  (he.  men 
at  Glenco  was — *<  a  barbarous  murder  ;'^  the| 
very  Billingsgate  language  complained  of  in 
me.  These  neble  Scotchmen  voted  and  nseiT 
that  very  expression,  that  very  ribaldry.  Th« 
Attorney -General  has  taken  tiold  of  a  whole 
nation  by  calling  it  Billingsgate  and  ribaldry. 
Here  is  that  very  word,  *<  murder,  barbaroua 
murder,"  applied  to  the  king's  troops,  which 
Offends  that  gentleman  so  muchin  my  adver* 
(isement.    He.  inay  now  leOi  that  I  too  had  t 
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Sreceile^t  for  it.    A.ft^r  thexommis^ioners  had 
Ischarged  their  ^uty,  and  made  their  report, 
that  it  was  a  barbarous  murder ;  the  parliatnetit 
of  Scotland  took  it  up,  and  they  voted  the  same 
Billingsgate — they  voted  that  it  was  a  **  bar- 
barous  murder."     And    they  addressed  the 
king;   and  in  that  addresjs  they  called  it  a 
'"  barbarous  murder."     fiut  that  is  not  all. 
They  justify  the  king.    They  find  upon  their 
eni^uirj^,  that  the  king's  instructiods  had  been 
contradicted :   for  bis  mstrtictions  were,  that 
the  Glenco  men  should  be  prosecuted  '*  in  the 
way  of  public  justice,  and  no  other  way:'* 
that  is  what  they  find  for  the  king.    And  yet 
they  were  no  friends  of  those  men  who  were 
murdered.    They  did  not  justify  them,  nor  ar- 
raign all  the  measures  which  had  been  taken 
against  them,  by  finding  it  a  barbarous  murder. 
But  they  justify  the  king ;  and  they  acknow- 
ledge themselves  so  well  persuaded  of  their 
guilt,  that  they  say,  if  the  king  bad  proceeded 
against  tbcm  according  to  law,  and  had  taken 
their  lives,  ^*  they  would  have  met  with  no 
more  than  they  deserved."    However,  gentle- 
men, I  suppose  that  in  that  declaration  they 
were  rather  hasty  :  for  there  were  women  and 
children,  and  old  men  of  80,  killed  :  and  I  do 
suppose,  that  if  they  bad  been  proce^ed  against 
according  to  law,  the  infants  at  least  would 
have  been  spared,  if  the  old  men  and  the  wo- 
men had  not  escaped.   They  go  farther.  They 
accuse  the  secretary  of  state,  Stair,  as  **  the  only 
warrant  and  cause"  of  the  slaughter  by  his  or- 
ders.   They  find  that  he  <*  did,  in  place  of  pre- 
8cn)>ing  a  vjudication  of  public  justice,  order 
them  to  be  cut  off  and  rooted  out  in  earnest,  and 
to  pur{)ose ;   and  that  suddenly,  and  secretly, 
and  quietly,  and  all  on  a  sudden."  Ii  keeps  pace 
very  much  with  the  murders  at  Lexington  and 
Concord.    That  expedition  was  secretly,  quiet- 
ly, and  all  on  a  sudden  ;  an  expedition  at  the 
dtead  of  night.    They  find  that  he  directed  the 
soldiers,  that  they  **  should  not  trouble  the  go- 
Tcrnmeut  with  prisoners."    Now  the  govern- 
ment cannot  be  troubled  with  prisoners;  the 
ministers  might:  government  is  not  tronbled 
wit^i  offeuders.   He  proiajses  them,  that  **  their 
power  should  be  full  enough :"  and  be  orders 
them,  tiiat  they  bUould  "  begin  with  Glenco ;" 
and  his  words  are,  that  they  should  *'  spare  no- 
thing >vhich  belonged  to  him.*'    Military  exe- 
cution differs  a  little  from  the  laws  of  the  land ! 
They  accused  the  king's  troops  with  murder,  for 
executing  the  orders  which  they  had  received: 
they  addressed  the  kiiiq:  "  to  order  his  advocate 
to  prosecute  them  :"  and  they  desire  him,  that 
be  would  send  the  troops  home  to  be  prose- 
cuted: **  there  remaining — "  (these  are  their 
Tery  wprds)  'Vsend  them  home  to  be  prose- 
cuted :  there  re^mainiog  nothing  else  to  be  done 
for  the  full  vindication  of  his  mnjesty's  govern- 
ment from  so  fool  and  scandalous  an  asper- 
sion."   There  remaining  notbinflf  else  to  be 
4]ione !   Not  an  information  for  alibel,  but  an 
enquiry  into  the  matter,  and  a  prosecntion  of 
the  offenders !   Now,  gentlemen,  then  I  must 
fntreat  yoi»  to  vbserva  what  tb«  troops  are  ca- 


pable of  doing :  and  I  did  intepd  to  have  read 
to  you  the  cruel  particulars  of  that  narrative ; 
but  it  is  well  enough,  yon  will  read  it  another 
time  at  your  leisure;  and  it  is  your  convic- 
tion, more  than  your  verdict,  I  seek. "  You 
will  know  where  to  find  it.    You  will  see  in 
how  barbarous,  bow  Wanton,  how  treacherous, 
and  how  cruel  a  manner  they  slaughtered  men, 
women,  and  children.   And  this  they  were  told 
was  their  duty ;  yd  this  they  thought  a  proper 
way  (as  Stair,  the  secretary  of  state,  who  was 
a  military  man ;  they  thought  it,  as  he  told 
them)  a  proper  way  to  shew  that  they  served 
for  some  use.    Gentlemen,  you  find  then,  bjr 
this  report  and  vote,   that  murder   may  lie 
committed  by  the  king's  troops  without  and 
even  against   the  king's  orders  and  instriic- 
tions ;  therefore  I  conclude,  that  it  is  not  ne- 
cessarily  a   libef  against  the  king   and   the 
government  to  accuse  his  troops  with  mur- 
der.    Indeed  I  go  farther,  I  say,  the  kinjr 
cannot  give  orders  for  such  a  murder.     Itia 
an  impossibility  :    nor,   if  it   were  possible, 
wonld  such  orJers  justify  the  act.    It  exceeds 
the  king's  power ;  and  would  still,  by  whom- 
soever authorized  and  committed,  continue  to 
be  a  murder.    Gentlemen,  you  find  too,  that  a 
secretary  of  state  may  be  guilty  of  exceeding 
the  king's  instructions  (as  in  this  case  of  Glenco 
he  was  upon  enquiry  fonnd  to  have  done). 
And  as  a  secretary  of  state  may  exceed  the 
king's  instru<;tions,  so  may  all  those  other  per- 
sons through  whose  hands  tbe  orders  pass  from 
the  secretary  of  state  to    the  soldiers  who 
execute  them;  consequently,  it  is  no  charge 
anrainst  the  king  or  the  government  to  charge 
the  troops  with  murder.     But,,  whether  the 
troops  have  orders  or  not,  you  see,  that  the 
king's  troops  who  commit  tlie  fact  are  never- 
theless guilty  of  murder,  as  it  Jias  been  here 
voted,  though  acting  under  orders.   Now  theo, 
gentlemen,  I  must  beg  you  to  compare  thai 
doctrine  concerning  Glenco  (which  has  never 
been  arraigned)  compare  it  with  this  doctrine 
of  the  Attorney-General  concerning  the  soldiers 
at  Lexjogtonl    In  tbe  trials  of  the  printers'  be 
said,-  and  he  says  now,  that  the  advertisement 
Is  a  seditious  libel  against  the  government,  be^ 
cause  it  arraigned  the  employment  of  the  king's 
troops,  and  called  the  victory  they  had  obtained 
a  murder.    There,  he  said,  he  put  his  finger; 
**  for  this,"  says  he,  **  arraigns  all  the  mea- 
sures of  government;  quelling  rebels  armed, 
to  call  that  murder."    &ow  I  beg  of  you  to 
consider  what  a  number  of  things  are  left  out 
in  this  manner  of  reasoning,  and  what  a  nuoH 
ber  ofr things  are  taken  for  granted.    In  tbe 
first  pkoe,  it  does  not  appear,  nor  has  he  offered 
to  prove  any  such  thing,  that  the  sbughler  al 
Lexington  and  Concord  was  a  measure  of  go- 
vernment    Arraigning  all  the  measure  of  go- 
vernment!  and  yet  it  does  not  appear   tbat 
this  was  a  measure  of  government ;  I  mean^ 
even  according  to  the  abused  use  of  the  word 
government ;  I  mean,  not  a  measure  even  of 
the  secretary  of  state.    But  if  it  had  been,  bovr 
does  it  follow  that,  by  abusing  the  meaaarea  of 
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the  mlniitert  of  state,  I  condemn  all  the  mea- 
sures of  governtnient?  Suppose  1  condemn  one 

-  measure  of  government,  bow  does  it  follow 
that  I  condemn  all  F  May  not  a  man  condemn 
that  measure,  and  yet  approve  all  the  ibre- 
going  ?  I  do  not  mean  to  be  understood  that  1 
approve  the  foregoing  measures :  I  abhor  them. 
But  there  is  nothing  in  the  advertisement  be*' 
tbre  yon  which  condemns  the  measures  of  go- 
vernment directly  or  indirectly  :  it  relates  to! 
DO  other  measure  but  merely  to  that  oue  ;  and 
you  aY-e  not  to  trduble  yourselves  with  what  I 
Aiay  like,  or  what  I  may  not  like,  but  what  I 
have  expressed  io  that  advertisement  which  is 
before  you.  For  in  this  case  of  Glenco,  it  is 
evident  that  the  noble  comhaissioner^  who  voted 
it  a  barbarous  nftiirder,  did  not  condemn  all  the 
measures  of  government:  foi- they  said,  **  If 
the  king  had  prosecuted  them  by  law,  and 
taken  their  lives,  he  had  done  no  more  than 
justice:**  it  is  plain  therefore  they  did  not  con- 
demn all  the  other  measures  of  government, 
but  only  the  slaughter  by  the  troops  \  for  tliey 
supported  the  other  measures  of  governhirot, 
and  that  at  the  risk  of  their  lives  and  fortunes. 
And,  gentlemen,  I  know  of  my  own  know- 
ledge, and  I  dare  say  you  do,  *many  persons 
who  have  not  disapproved  of  all  those  preceding 
measures  relative  to  America,  who  yet  did  dis- 
approve  of  that  rash  and  wanton  tfansartion. 
Then,  gentlemen,  as  for  the  *  victory,'  1  think 
it  will  not  appear  to  be  quite  so  complete  a  vic- 
tory as  that  at  Gleoca !  and  therof'ore  yon  still 
see,  that  such  a  victory  as  that  may  be  called  a 
murder.  Gentlemen ,  ;for  my  own  part,  I  do  not 
hesitate  to  declare,  that  I  abhor  such\ictories ; 
victories  by  subject  upon  subject !  And  as  for 
such  a  victory  as  this,  1  do  declare  1  think  that 
the  brows  of  such  conquerors  instead  of  laurel 
should  be  crowned  with  wreaths  of  hemlock. 
And  as  for  his  '*  quelling  of  armed  rebels !" 
every  word  is  falsliood.  They  were  not  rebels, 
nor  armed,  nor  quelled.  Tbey  had  committed 
no  act  of  hostility ;  they  bad  made  no  attack  ; 
they  were  sleeping  quietly  in  their  beds,  unap- 
prehensive of  any  attack  upon  themselves,  at 
the  time  that  this  expedition  took  place:  and 
that  I  shall  prove,  gentlemen.  What  reason 
have  you  to  believe  that  they  were  in  re^fellion, 
unless  the  Attorney-GeneraPs  saving  so  proves 
them  to  be  in  rebellion  ?  for  he  has  offered  no 
proof  to  you  of  it.  It  is  now — (and  pray  con- 
sider this  matter  about  rebels ;  though  J  think 
it  does  not  matter ;  for  a  rebel  may  be  mur- 
dered) but  consider,  it  is  now  two  years  an<l  a 
quarter  since  this  slaughter  was  committed ; 
and  yet,  to  this  day,  no  person  whatever  has 
been  prosecuted  as  a  rebel.     No  legal  proceed- 

^itfigsofany  kind  have  taken  ptac^.  It  is  two 
3^ears  arid  a  quarter  since  that  execution  upon 
the  rebels,  as  they  are  called,  and  vet  no  proof 
of  rebellroo :  and  yet  you  are  to  believe,  that 
tbey  are  rebels !  The  Attorney-General,  if  tbey 
are  rebels,  should  do  his  duty:  he  should  pro-' 
aiecute.  . 

Nowy  genttemen,  observe  only  another  con- 
Iradictbn  in  the  doctrine^  which  are  brought 


befol^  you.  You  will  be  told,  that  if  they  were 
murdered,  the  murderers  should  be  prosecuted. 
You  have  been  told  so.  Men  are  not  to  be 
charged  with  crimes ;  they  are  to  be  prose- 
cuted by  law.  So  then  we  are  not  to  Know, 
we  are  not  to  judge  of  murder  vvheii  it  is  com-^ 
mitted,  till  the  law  helps  our  judgment.  And 
yet,  observe,  we  are  to  judge  of  rebellien ; 
which  is  a  crime  surely  more  difficult  to  ba 
ascertained,  and  about  which  there  have  been 
more  douhts  and  disputes  than  a(K)ul  murder. 
If  a  man,  out  of  the  court,  exercises  his  judg- 
ment about  a  murder,  he  shall  be  punished ; 
but  he  is  at  the  same  time,  bound  at  his  peril  to 
e)Lercise  his  judgment  about  rebellion ;  to  knovr 
what  is  rebellion,  and  who  have  codomitted  it, 
-  And  j^et,  gentlemen,  I  miist  beg  you  to  observ^, 
that  if  these  very  men,  exe<iuted  by  military 
foVce  at  Lexington,  had  been  rebels ;  had  be^a 
taken  in  re'bellion ;  had  been  prosecuted,  con- 
victed, sentenced,  and  had  been  leading  to  the 
gallows  by  the  sheriff*,  if  these  same  king's 
troops  had  eohne  and  shot  (hem,  or  fun  theit 
bayonets  idto  them,  they  would  have  committed 
murder.  It  is  not  their  being  rebels ;  it  is  not 
their  being  sentenced — when  tbey  are  even 
leading  to  execution,  a  man  may  commit  a 
murder  upOn  the  convicts:  and  tliese  troops 
would  have  committed  murder,  had  they  exe- 
cuted the  men  even  in  that  condition. 

Gentlemen,  the  same  way  of  thinking  of 
miUtary  execution  has  prevailed  ever  since  that 
time.  I  shall  not  trouble  you  to  repeat  the  par- 
ticulars 6f  the  affair  of  captain  Porteous,*  at 
£dinburgb.  These  gentlemen  are  so  little 
pleased  with  military  execution,  upon  them« 
selves,  that  Porteous  was  charged  oy  them  with 
murder.  Ho  was  prosecuted,  convicted,  and 
when  he  was  reprieved  aOer  sentence,  the  people 
of  thfe  town  executed  that  man  themselves,  so 
little  did  Ibey  approve  of  military  execution. 
Now,  gentlemen,  there  are  at  this  mohieni 
people  of  reputation,  living  in  credit,  making^ 
fortunes  under  the  crown,  who  were  concerned 
in  that  very  fact,  who  were  concerned  in  the 
execution  of  Porfeous.  1  do  not  speak  it  to 
censure  tht;m  ;  for,  however  irregular  the  act, 
my  mind  approves  it.  I  beg  you  likewise, 
gentlemen,  to  recollect  that  most  wanton  and 
most  wicked  rebellion  of  the  year  1745.  In 
what  a  manner  was  the  victory  over  them 
spoken  of  in  iSO(^ollet*s  "  M.ourn,  hapless  Cale- 
donia !" — It  is  known,  I  suppose,  to  every  body 
who  ever  readn.  poetry.     He  calls  it  no  order  :  ,' 

*<  The  naked  and  forlorn  mast  feel 

«(  Devouring  flumes  and  raurderioj;  sted/'  ^e(n 

I  condemn  his  act :  f  do  not  justify  it.;  but  he 
was  not  prosecuted  for  it  in  that  miM  reigi^. 

Gentlemen,  it  bas  always  been  judged  a  me- 
ritorious jealousy  in  our  civil  officers :  it  warf 
in  Janssen ;  it  was  in  some  other  sheriffs,  who 
are  Slill  living,  when  they  refused^the  assFstance 
of  the  military  to  evecute  criminals.  So  little 
prb[/er  are  the  military,  with  or  vvithoiit  orders, 

•  Sste  hiA  C4si>,  vot.  17,  p.-  W*.    - 
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for  civil  paqMMes,  that  it  has  always  beao  I  the  same  reason,  be  sajs,  it  is  not  ready  for  an 
thought  a  praise-worthy  jealousy  lu  them  to  |  ioforroation,  which  is  but  the  kinia^'s  suit,  the 
tefuse  to  suffer  the  military  to  assist  at  the  exe- 


cution of  criminals :  how  much  less'  then  are 
they  proper  to  execute  them  themselves.  In 
that  prosecution  of  the  king's  troops  for  com- 
nitting  murder»>  in  St.  George's- fields,  I  was 
particularly  fortunate  for  this  occasion  ;  and  1 
•hould  have  reason  to  rejoice  for  myself  (if  I 
alone  was  concerned)^  that  1  did  by  that  pro- 
secution bring  out  a  doctrine  (which  I  know  to 
be  false,  and  which  if  not  discountenanced  will 
be  fatal) — ^but  1  did  draw  out  a  doctrine  from 
the  bench  which  must  prevent  your  verdict 
against  me  now.  To  justify  the  executions 
committed  in  St.  George's- fields,  or  to  save 
the  delinquents  from  punishment,  the  judffe 
.declared  from  the  bench  that  they  were  to  be 
considered  as  any  other  men  in  the  country  ; 
that  it  was  a  matter  of  no  consequence  whether 
they  wore  a  white  coat  or  a  red  one ;  that  they 
were  on  the  same  footing,  and  might  be  em- 
ployed like  any  other  subject.  I  know  that  to 
be  false:  they/ are  distinguished  from  other 
men,  not  so  as  to  make  Ihem  more  qualified  for 
execution,  but  less.  However,  this  doctrine 
answered  the  purpose  at  that  time :  |»ut  this 
doctrine,  if  I  am  to  be  convicted,  must  now  be 
laid  aside.  The  king's  troops  must  no  longer 
Ue  considered  as  en  a  level  and  on  the  same 
footing  with  the  king's  other  subjects.  They 
must  now,  by  the  "  xing^s  troops,"  mean  some 
persons  more  sacred,  dearer,  and  nearer  to  bis 
majesty  than  any  other  of  his  subjects;  and  to 
arraign  any  action  of  theirs  is  to  be  guilty  of  a 
seditious  hbel  against  the  government.  Now, 
gentlemen,  observe  bow  rapid  is  Iheir  pro- 
gression; from  toleration  to  equality,  and  from 
equality  to  domination ;  and  from  thence  you 
may  learn  how  dangerous  is  this  doctrine. 
Observe,  that  first,  and  for  many  years,  they 
beg  hard  to  have  troops  tolerated,  merely  to 
prevent  surprize,  and  to  be  iready  against  foreign 
enemies :  that  is  the  pretence.  The  judges 
next  connive  at  their  employment  against  the, 
subject  at  home,  under  pretence  of  equality, 
iind  as  being  merely  on  the  same  footing  with 
the  king's  other  subjects,  and  with  no  other 
difl*erence  but  the  colour  of  their  coats,  From 
this  last  doctrine  (though  it  includes  a  contra- 
diction to  what  follows)  the  transition  has  been 
very  sliort  indeed.  They  are  now  to  be  taken 
out  of  that  equality  with  other  subjects;  and  it 
is  made  a  crime  against  the  king  and  the  go- 
vernment to  condemn  any  slaughter  which 
they  may  commit :  and  this  too  without  any 
enquiry,  without  an^  prpof  concerning  the  na- 
ture of  the  execution  or  the  manner  of  the 
•laughter;  or  whether  it  was  directed,  or  wa^ 
not  directed  ;  or  by  whom  directed.  And  yet, 
gentlemen,  I  have  learned  from  sir  Robert 
Atkins  (still  going  to  my  only  source  of  law,  a 
State  Trial)  I  have  learned  from  him,  that  **  some 
judges  are  of  an  opinion  that  before  a  trial,  or 
presentment,  or  acquittal,  *  modo  legitimo,'  no 
action  upon  the  case  for  slander  will  lie ;  it  not 
ibeing^  he  iays,  rJpe  for  it  till  an  aeqaittal.    By 


reason   beip^   the  same  in  both."    So  that, 
gentlemen,  if  that,  be  true,  this  prosecution 
is  too  soon  aa  well  as  too  late:  too  sood, 
because  it  precedes  the  enquiry  into  the  fact, 
whether  murder  or  not ;    and  too  late,  for  the 
reasons  1  have  already  given.    And  I  have  no 
doubt,  gf  ntlemen,  but  that  you  yourselves  will 
think  tliat  the  first  step  to  be  taken  to  remore 
(if  there  be  any)  aspersion  on  goveroment,  is  to 
set  on  foot  an  .enquiry  into  the  murder;,  sod 
then,  if  it  shall  be  found  a  groundless  charge, 
prosecute  and  punish  those  who  charged  tbern. 
They  say,  why  do  1  not  prosecute  them  ?  or  at 
least  that  I  should  have  prosecuted  the  mar- 
derers,  or  not  charged  them  with  the  murder.  | 
It  is  well  known,  1  have  always  done  so  when 
I  could ;  and  I  would  do  so  now  if  I  could.    I 
would  prosecute  those  troops  guilty  of  tfaoee 
murders.     But  how  is  tliat  to  be  done  ?  An  act 
of  parliament  was  made  just  before.the  commis* 
sion  of  these  murders,  to  exempt  the  murderers 
from  trial  in  America ;  and  you  will  please  ts 
remember,  that  it  is  not  long  since  an  actpf  par-> 
liament  was  made  in  England  for  the  more 
opeedy  execution  of  murderers  here.    Ad  act 
was  made  a  (jew  years  ago  for  the  more  speedy 
execution  of  murderers  in  England ;  and  that 
because  it  was  thought  a  means  of  deterring 
men  more  effectually  from  murder.  Now  tbea 
what  are  you  to  cnnclode  ?     What  are  you  to 
conclude  even  from  the  circumstancb  of  delay 
alone  ? — but  either  that  what  deters  men  from 
committing  murder  here,  will  not  deter  them 
from  committing  murder  there  ;  or  else,  that 
it  was  not  intended  to  deter  men  from  commit- 
ting murder  in  America.     Now  what  woukf 
any  dispassionate  American  think  even  of  ibis 
8in;;le  difference  between  us  ?    This  act  was 
made  at  a  time  too  when  checks  for  their  secu- 
rity were  more  necessary  than  at  any  other 
time  ;  for  it  was  when  troops  were  pouring  io 
upon  them.    Observe,  when  Englishmen  are 
murdered,  as  small  delay  as  possible  shall  be 
suffered  between  the  fact  and  the  punishmeot ; 
inAnaerica,  ever}'  delay  and  every  possible  dif- 
ficulty!   What  was  this  likely  to  produce  but 
mutual  slaughter  on  Imth  sides  ?    The  soldiery 
were  encouraged  to  murder  by  a  prospect  of 
impunity  ;   and  tlie  Americans,  by  thatimpu* 
nity  of  their  murderers,  were  taught  to  deieod 
and  revenge  themselves.     I  beg  you'  to  recol- 
lect what  happened  in  London  only  three  or 
four  years  ago.     A  foreigner  stabbed  a  coach- 
man in  Palace-yard,  Westminster.    The  poor 
man  in  the  aguntes  of  death  called  out  for  • 
knife,  that  he  might  do  himself  justice  (the  fact 
is  notorious  ;    I  believe  it  came  out  upop  the 
trial)  that  he  might  do  himself  justice;  as,  be 
said,  he  knew  that  his  murderer  would  be  pv* 
doned!    Gentlemen,   he  was  mistaken;  bis 
murderer  was  hanged  :  hot  it  was  a  very  nato- 
ral  thoojght  for  him,  after  the  pardons  for  mur- 
der which  bad  then  been  recentfjir  granted. 
For  take  away  from  meo  a  reliance  in  the  pro- 
tection of  the  law,  and  they  wUI  wifelyi  m 
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]iifdy»  uidkpropcriy,  do  justice  for  themseWeg. 
The  justice  of  this  principle  is  acknowledged 
every  where ;  id  all  countnee.    There  is  a  sig- 
nal instance  of  it.    l^ren  a  French  donot  found 
it;  and  when  the  king  of  France  fiardoned  one 
of  bis  own  Nood  for  a  murder  which  he  had 
committed,  he  publicly  bade  him  ofaoerre,  that 
he  would  likewise  pardon  any  one  that  should 
murder   him.    Now,  gentlemen,   pidure  to 
yoorBelves  the  Americans  of  Lexington  and 
CoDCord  sleeping  quietly  in  their  beds,  their 
wives  and  their  infants  by  their  sides,  rous- 
ed at  the  dead  of  night,  with  an  alarm  that 
a   numerous    body,    of    the    king's    troops 
(their  numbers,  perhaps,  augmeoted  by  fear 
and  report)  were  marching  towards  them  by 
surprise  in  an  hoslile  manner — ^these  troops 
who  were  not  to  be  brought  to  justice  by  them 
for  any  murders  which  they  might  coi^mit ! 
Whst  shall  thev  do?  Shall  they  attempt  to  fly, 
and  leave  the  helpless  part  of  their  family  be- 
hind  them  P  Shall  they  stay,  and  submit  them- 
selves and  their  families  io  the  liceotiousness  of 
these  ruffians?     I  suppose   there  might   be 
amongst  them  ^as  amongst  us)  some  of  both 
these  sorts :  but  however,  for  the  honour  of  hu- 
man nature,  there  were  also  some  of  another 
temper.    They  hastily  armed  themselves  as 
well  as  they  could ;  4hey  collected-  together  as 
they  might,  and  they  staid  waiting  the  event, 
determined  not  to  attsok,  hot  to  defend  them- 
selves from  lawless  insult,  or  to  sell  their  lives 
as  dearly  as  they  could.    There  is  nothing 
sorely  iu  this  that  will  justify  the  slaughter  of 
them  which  ensued.    And  you  will  please  to 
observe  the  time  when  this  bap|iened ;  for  it  is 
a  very  striking  fact.  As  soon  as  the  act  of  par- 
IJament  exempting  them  from  trial  for  murder 
in  America — ^as  soon  as  that  act  got  to  Ame- 
rica, and  the  weather  would  permit  them,  the 
troops  did  instantly  and  without  delay  commit 
tboee  murders  with  which  I  now  chai^ge  them. 
That  act  of  parliament  was  proposed  by  the 
confidential  friend  of  my  judge ;    it  wss  pro- 
posed by  lord  George  Qermaine ;    and  though 
the  Attorney  and  Solicitor  General,  accordiog 
to  custom,  were  instructed  to  bring  in  the  Bill, 
lie  proposed  it  in  the  committee.  He  meutioned 
Ibe  word  soldiers — ^troops : — ^but  the  Attorney 
and  Solicitor  General,  or  the  other  gentlemen 
who  are  in  office  (for  I  believe  their  namea  are 
meDtioned  ibr  form,  I  do  not  mean  to  a^Scose 
Uieni).thofe  who  drew  up  the  Bill,  knew  what 
was  the  secret  intention  of  the  proposer,  (not 
the  iotentioat  of  the  irovernment),  and  therefore 
BO  soldier  is  to  be  found  in  the  Bill ;   but  it  is 
left  at  large— those  assisting  in  the  execution 
of  the  ordera  of  the  officers  of  justice ;  and  the 
general. of  the  army  was  at  tliat  time  the  civil 
governor  of  the  town.  L^rd  Geoige  Qermaine, 
wbcHD  I  have  subpoenaed  to  appear,  and  who  1 
voderstand  does  not  mean  to  attend,  was  not 
then,  it  is  true,  in  office ;   but  he  was  very 
•hortly.  after  made  secretary  of  state  for  the 
Ainenc»»  ilepartment.    You  see  then  that  se- 
cretary Oermaine  was  more  subtle  and  cautious 
thaD  secretary  Stair.  ^'  Mow,  if  we  would  prose- 
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cute  those  murderers,  how  is  it  to  be  done  f 
How  shall  we  find  the  surviving  witnesses  ? 
Having  ibund  them,  how  shall  we  gettlipm  to 
England  P  How  shall  we  Hnd  the  individual 
murderers  P  and  if  found,  how  shall  we- bring 
them  hither? 

Gentlemen,  do  you  not  plainly  see  ?  The 
act  passes  that  they  shall  not  be  tried  fur  mur- 
der in  America. — The  murdersjmmediately 
folk>w. — ^They  cannot  be  tried  by  the  Ameri- 
cans ;— and  {\f  the  doctrine  now  attempted  by 
this  prosecution  is  established  by  you)  our  mi- 
serable, fellow -subjects  in  America  shall  not 
have  even  the  -poor  consolation  of  being  even 
pitied  here.  The  murderers  shall  not  be  tried 
there :  they  shall  not  be  charged  here.  But, 
gentlemen,  1  shall  be  told  (as  1  have  been)  that 
the  Americans  were  rebels.  I  answer,  that  it 
has  not  been  proved.  Times  of  discontent  and 
suspicion  are  not  times  of  rebellion :  suspicion 
m^  be  groundless,  as  well  as  discontent. 

But,  gentlemen,  you  will  be  told  thtfl  it  was 
no  murder,  because  there  was  a  necessity  lor 
it. — Lord  Stair  said  the  same  for  Glenco.**- 
Well,  gentlemen,  if  upon  the  trial  of  the  mur- 
derers it  should  so  appear,  that  would  save 
them  from  a  verdict  of  murder.  But  till  that 
necessity  appears,  and  is  proved,  every  man  is 
justified  in  calling  it  a  murder.  Necessity  shall 
save  the  accused  from  a  sentence  of  death ;  but 
it  shall  not  turn  the  accusation  into  a  libel,  be- 
cause it  had  a  reasonable  foundation.  Men 
were  killed  without  the  sanctiou  of  the  law. 
However,  1  have  never  yet  heard  any  ne- 
cessity, any  real  necessity  shewn  for  this 
slaughter;  and  1  take  it  that  my  evidence 
will  be  sufficient  to  make  it  appear  that  it 
was  a  voluntary  act,  not  unexpected  or 
waited  for,  but  sought  for  by  the  troops. 
Indeed,  the  Attorney- General  has  excluded 
any  such  notion ;  for  he  has  called  it  a  victory ! 
— ^Necessary  self-defence  (and  no  further  than 
that  reaches  is  any  man  justified  in  pottio|r 
men  to  death)  necessary  self-defence  hss,  £ 
believe,  never  yet  been  called  a  victory.  Tbe 
utmost  whid)  that  could  ever  be'called,  would 
be  a  lucky  or  a  happy  escs  pe.  But  necessity  did 
never  yet  excuse  him  who  attacks ;  it  will  only 
excuse  in  self-defence.  The  law  tells  yon,  you 
must  go  back  to  the  wall.  If  you  go  and  at- 
tack, and  so  invite  what  follows,  necessity  will 
not  afterwards  acquit  you.  But,  gentlemen, 
let  it  be  necessity.  If  it  is  necessity,  lam  sure, 
I  am  still  justified  id  calling  it  murder  by  the 
greatest  and  (upon  this  occasion)  the  best  au- 
thority for  me  in  this  country.  For  if,  when 
at  a  critical  moment,  to  save  this  nation  from  an 
universal  famine,  it  was  necessary  for  the  mi- 
nisters of  state  to  act  contrary  Ui  law— if  all 
men  with  one  consenting  voice  approved  this 
salutary  measure  to  save  the  lives  of  men, 
sad  both  houiies  of  parliam«*nt  returned  his 
majesty  their  thanks  for  concurring  with  it— 1 
say,  if,  not  withstanding  this,  it  was. necessary, 
in  order  to  heal  the  ivound  which  the  coostitu-. 
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tion  was  supposed  to  havereceired  (by  the  mib- 
jscts  lives  being  thus  saved  contrary  to  law) 
if  it  was  necessary  to  have  an  act  <Gf  parUament 
to  indemnify  those  inoooently  -t^iiky  mtiiislero 
ot'  state,  those  meritorious  offenders ;  wlwt, 
shall  it  not  be  equally  necessary  to  have  an  net 
ot'  (tarliament  to  indemnify  those  who  have  put 
onr  fellow  -subjects  to  ileath  contrary  to  iaw !  i 
know  indeed  there  was  a  very  severe  jud)gfe 
once,  who  did  ^  so  far  in  the  insolence  of  bis 
delegated  antbortty,  as  to  affirm  that, 
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nient ;  md  tbere^NV  I  nm  sure  that  be  csmmC 
prefeeod  thnt  ntility  nad  necessity  shall  jw« 


« 


'Twere  all  as  good, 


To  pardon  him  that  hath  from  nature  stolen 

A  roan  already  made,  as  to  remU  ' 

Their  saucy  lewdness  that  do  coin  faeaven%  imsife 

Id  stamps  that  are  forbid.-«^TU  all  as  jnst  * 

Falsely  to  take  away  a  liie  tme  made, 

As  to  pot  mettJe  to  reftroined  moans 

To  make  a  ftd«e  one." 

Bwt  the  doctrine  now  held  out  to  at  goes  ns 
mufb  farther;  as  revenge  and  tyranny  nre 
move  odious,  more  peraioions,  and  more  de- 
testable than  Vust,  Lust,  for  its  pnrpooe,  ar- 
gued only  that  it  was  an  equal  criowto  give  life 
contrary  to  law,  as  to  take  away  Kfe  cooirary 
to  I  AW.  But  revenge  and  denpoiiem  only  maiie 
it  a  crime  to  preserve  lives  (which  ia  a  hitler 
kind  of  gtvinnf  life  than  generation)  contrary  to 
law ; — and  deny  it  to  be  any  crime  to  take 
away  lives  contrary  to  law,  unless  it  be  also 
at  ihe  same  time  contrary  to  the  inclination 
sf  the  tyrant. — At!mH  then,  gentlemen,  if  you 
please,  adihit  the  motive  for  killing  those  omr 
lt;Uow-subject8  at  Lexington  and  Concord  to  be 
as  necessary  as  y ou-please :  go  ftrther,  adosit 
it  to  be  useful,  admit  it  to  be  highly  meritori- 
•ns : — ^vet  I  hope  the  warmest  admirer  of  eneh 
kind  ot  execntions,  the  most  thirsty  atter  Ame- 
rican blood  and  confiscation,  I  hope  he'wtll  not 
insult  our  nnderstandings  by  contending  thntit 
could  be  more  meritorions,  that  it  coold  be 
more  useful,  that  it  coold  be  more  necessary  to 
kill  men  in  support  of  the  measures  of  some 
particular  ministers,  than  to  save  this  whole 
eountry  from  famine.  Our  law,  gentlemen, 
has  not  called  such  an  action  as  that  illegal 
embargo  on  com  by  any  speciftc  namo,  as  it 
has  called  the  illegal  putting  of  men  In  death 
by  the  namei  of  murder.  Suppose  than  (what 
indeed  was  fi^eely  4lone)  that  any  one,  Ibr  want 
of  a  specific  name,  had  called  that  necessary 
embargo  on  oom,  an  illegal  action  :  as  when 
we  say  mnrder,  we  mean  illegal  slaying.  Now 
then,  I  ask  (and  I  hope  the  Attorney  General 
will  tell  <A,)  would  it  have  been  a  seditiooa 
libel  against  the  king  and  the  govemnaent  lo 
have  called  that  measure  illegal  (for  want  of  a 
specific  name)  which  the  real  government  it- 
self, the  legislature,  by  the  indemnifying  act 
declared  to  be  illegal  ?  Whether  the  Attorney 
General  may  pretend  this  or  not,  I  cannot  tell : 
but  I  am  sure  my  judge  must  direct  you  other- 
wise.— He  cannot  ibr  shame  pretend,  because 
he  forced  an  act  of  indemnity  upon  these  men, 
who  themselves  thought  the  act  a  suflScient  jns- 
tifiration  of  itself;  he  forced  them  to  be  par- 
dooed,  to  be  indemnified  by  an  aot  cf  parlia- 
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tify  the  deatibs  of  men,  when  he  weorld'  est 
permit  vlility  and  necessiry  4a  he  suffirieot, 
withem  an  act  «f  inch^rmiity,  "to  jMttfy  tkose 
who  had  illegally  nsfved  this  whole  coootry 
from  iamine. 

But,  gemtlamen,  I  am  aakamed  ta  have  said 
so  maoh  «pon  a  foiat  -so  clear,  k  is  not  be* 
cause  I  am  tired ;  or  hecauae  I  am  ftilhii^  in 
many  more  aigaments  eqoally  strong,  mit  1 
disdain  4o  take  sp  more  of  your  time,  or  to  my 
a  word  more  wpJn  this  aobject.  1  will  leave  it 
just  w4icfa  it  ia.  1  leave  it  to  the  reply  of  <h« 
Attorney  Ctaaend,  and  the  direotion  of  liM 
j«dg«. 

Mr.  Home  having  conclodedt  the  Attorney 
General  began  to  address  the  jury  by  way  of 
reply ;  upon  which  Mr.  Home  rose, and  spohf 
m  lord  Maiisfield  as  follows : 

Mr.  Hbmt.  My  lord,  1  doaH  mean  to  inle^ 
rupt  the  Attoroey  General:  hut,  my  tord,  iny 
baste,  and  the  ahame  I  feel  for  having  maife 
any  -defence  lo  such  a  kind  «f  'dkmrgt,  made 
me  forget  to  examine  my  wrtnesaes.  The  At- 
torney General  has  not  prooeeded  far  in  Ms 
reply,  and  I  hope  1  shall  be  at  liberty  to  oill 
them  now. 

Att.  Gen,  Yon  will  not  examine  wttnesNS 
to  justify  a  libel  r— My  lord,  I  otgect  to  bh 
calling  witeeases,  except  be  had  opened  Is 
what  points  he  meant  to  call  them. 

Lord  Mtmifield.  You  liad  baiter  not  object, 
Mr.  Attorney  General ;  yoa  had  better  bear 
his  witneases. 

Mr.  Jforne.  My  lord,  if  Mr.  Attorney  Ge- 
neral make  an  objection,  I  will  endeavour  t» 
obviate  his  objection. 

Lord  Man^eU.   Call  yo«ir  witnesses. 

Mr.  Heme,  f  call  the  Attoroey  General. 

liord  JiUnsftld.  Ob  !  you  ean^  examfaw 
the  Attorney  General. 

Mr.  Home.  Does  your  lordship  deliver  thai 
as  tb«  law  ?— My  lord,  I  call  the  Attorney  Ge- 
neral, and  desire  that  ibe  hook  may  be  gira 
to  him. 

Lord  Matufieid.  Yon  most  state  then  nhal 
questions  yoa  mean  to  ask  hma ;  ihr  he  has  a 
right  to  demur  to  the  questwme,  and  take  the 
opinion  of  the  Court. 

Mr.  Hm'tte,  If  1  do  that,  it  vrAI  he  more  than 
he  was  direcled  by  ya«r  londabip  to  'do  widk 
any  of  the  witnesses  he  examined. 

Lord  M^ifiM,  They  were  «alled  of  oom- 
mon  ooorse ;  the  Attorney  Oeneral  may  de- 
mur to  it. 

Mr.  JBome.  If  I  ask  him  an  improper  ^^OW 
tion,  he  may  then  object  to  it,  if  he  can. 

Lord  Mamfieid.  If  ya«i  call  the  Athmicy 
General  in  any  cause,  if  yon  donH  stale  iha 
question,  he  may  demur. 

Mr;  Heme.  Can  he  belhre  he  Is  sworn  P 

Lonl  Mansfield.  He  may  demtrr  to  bekig 
examined  at  all. 

Mr.  Home.  Yes,  and  I  dare  say  he  wiH. 

Lord  MofufieUL    You  might  «s  waH  cat  • 


\ 
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commoii  litormy  or  an 
tf^Dft  Toa  in  a  casse. 

Mr.  ilbrne.  But  tbit,  mj  lord,  Hiffert 
wklelj.  In  wliat  1  sltoH  call  Mr.  Attoroey 
General  to,  be  acts  neither  as- atvorney  nor  as 
advocate. 

Lord  Mdtufieli.  Slate  the  qoeation. 

Mr.  Horne.  My  lord,  I  bare  inwdy  queo- 
iioof  to  ask  him.  He  has  paraded  upon  bis 
k>oour,  bifl  Gooscience,  aod  bia  duty.  He  ia 
not  aoliiur  ao  aa  attorney  or  an  adrocata  in  tbe 
caoae.  When  be  files  an  ioformatioo,  be  ia 
then  actin|[  aa  a  judape  or  a  jury ;  and  if  he  baa  ; 
not  acted  in  it  with  thai  iatefi^rity  with  which 
Le  woord  have  done  upon  oath,  ao  much  the 
worae  for  him.  One  chief  reason  why  I  desire 
10  examine  him  ia,  to  obtain  this :  that  1  may 
point  oat  a  meana  by  which  an  aecusatioo  in 
Jtttnre  shall  not  be  broagbt  a^fainat  a  man  with- 
out an  oath»  at  least  froaa  aoroebody .  My  lord, 
one  question  I  mean  to  ask  him  is  oooccmiog' 
that  aocnaatlon  which  be  has  now  brought: 
bow  it  came  le  be  brought?  how  it  came  to  be 
dropped?  and  some  other  circumstances  at*- 
lendug  it.  He  baa  talked  so  much  of  tbe  fiiir- 
sesa,  apd  the  conscience,  and  the  integrity  oi' 
his  motives  in  doing  it,  that  I  am  sure  it  wiU 
look  Tery  comical  if  be  refuses  to  swear  to 
thaae  dtdavatkNiB.  If  he  wifl  not  awear  to 
these  motivea,  without  bia  oath  I  .^mnot  be- 


lieve it:  and  if,  contraiy  to  nay  expectattona, 
he  doea  swear  to  it,  after  bis  oath  I  shall  be  left 
lo  esertsiae  my  own  judgment. 

Att.  Gen»  To  any  master  ao  imperfinent  as 
that !  If  that  gentleoMn  had  had  any  queafion 
of  ikal  U¥  have  asked  me  relatiw  to  bta  oefence, 
I  weadd  aol  have  objected  to  have  awnrp  to 
it ;  altbewgh  I  stand  in  the  place  ef  iirosecunor 
in  this  cauae,  wheve  in  point  off  ferm  I  might : 
km  f  p«t  myself  upon  this,  that  I  will  not  be 
examined  to  quealiona  ao  imperlhient  as  theae 
Ikaft  have  been  now  propaaed. 

Mr.  JTarfie.  My  lord,  the  gentlemen  ef  the 
juay  will  pteytoobaaiit  then,  that  here  is  an 
aouHatioD  without  an  aeenaer.  Tonr  fordaktp 
smiles!  Upon  ay  vrard,  my  lord,  I  do  nut 
Urinfe  it  a  thing  to  be  laughed  at.  If  I  had 
the  honour  to  be  talking  with  your  lardabip 
•uwu  table,  I  sheuM  apeidk'  of  it  witl^  the  same 
■uaiauBiu  as^  and  not  an  »  guibWie.  I  hope  the 
|[aitleman  will  upon  oath  jualifv  that  inlorniu. 
1MB,  liir  the  intcgiity  of  whicfr  be  has-  been 

iB|r. Be  will  not!— WeH,  then,  I 

lertliout  ibe  evidMioe  o#  the  Attorney 
> 

l4ord  Jifmn^iMk  I  eanBol  ftvoe  him'  to-  be 


Mr.  Hmfte,  Ife»  nry  lor#,  nor  do»  I  Mieve 
may  be^  elie  eould. — ^PIcbub  to  caH  lord 
George  Germatne. 

[lioid  Geof^  demaine  waa  ealM  by  the 
Orir«r,  Itulrdid  nef  appeur.] 

Mr.  Honu.  He  ia  gone  to  Oermuny  loe^* 
J  OTippoae,  wirti  gelMta^  Sage*. 


■AMlMl^ 


*  S«ehif  ttMbtlbiw  a  Cuurl  Mtnial,  m.  u. 
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Mtf.  ^Mierman  Oliver  sworn. 
Examined  by  Mr.  Kor^e. 


{?a 


Mr.  Sem/e.  My  k>rd,  I  caH  (Iris  witness  to 
prove  the  truth  of  the  assertions  contained  in 
the  advertisement 

Sir,  I  mast  desire  you  first  to  speak  to  the 
particukirs  of  a  meeting  called,  doring  an  ad- 
jifuiuineet  ef  the  ConatttutioBal  l^ciety,  tp  the 
year  1775.  Waa  there  a  meeting  called  by 
you  in  June  1775  ?•— I  believe  there  was  ; 
upon  your  application. 

Are  you  aure  of  it  ? — I  am. 

Did  you  hnow  the  purpoae  for  which  ii  waa 
called  before  it  met?— Yes;  I  did. 

Did  yen  approve  of  Ukat  purpoae  ?-^l  did. 

Was  a  proposal  made  to  aabaeiibe  i^ny 
money,  and  for  tue  purpoaea  mentioned?-— 
Yea,ttwa»;  audbyyou. 

A^aum  of  money  waa  subaoribed  ?— There 


Did  yon  ooutribute  part  of  H?— I  did. 

Was  sueb  a  direction,  aa  in  the  advertiaei^ 
meat,  given  to  me?—- There  was.. 

There  b  another  advertiaement  of  50/.  I 
beMeve  I  need  not  read  it ;  it  is  well  understood. 
Did  I  receive  that  50/.  from  you  in  the  name  of 
an  unknown  contributor?—- Through  me. 

Waa  that  50/.  given  lor  the  pui-poaea  men- 
tioned?— It  waa. 

By  whom  ? — Sir  Skephen  .Theodore  Janssen. 
I  waa  alao  a  aolseriber  to  the  same  purpose. 
.  I  annutioned  i»  the  course  of  my  defence 
vrfaat  may  otherwiae  perhapa  be  repreaented  aa 
not  true.  Did  I  aeod  by  yotr,  upon  a  relation, 
from  you  of  a  motion  made  for  an  act  of  parNu- 
iaeut  to-  take  away  the  right  of  appeal  from*  the 
aubjeola  ia  cases  of  murder,  did  i,  or  not,  aend 
that  message  wbieh  you  heard  me  repreaent  in 
my  defence? — You  sent  a  meaaage  by  me; 
and  1  dave  lay,  from  your  aeeuracy  of  memory 
and  your  truths  you  did  deliver  a  message  Ibr 
the  AttarneT-Oeneral.  Whefher  I  thought 
that  it  would  be  of  the  aame  effect, — 1  did  men- 
tion ao  Mr.  Baae  FuIIr'  tbe  determination  of 
Mr.  Hawo  to  go  all  leogpllia  iiv  oppositioa  to 
thj|t  act  which  waa  to  deatroy  tbe  right  of  apL 
peal  iw  caeae  of  murder ;  and  I  A>  beKeve  in 
my  conscience  hia  appNeation  prcvepted  any 
luffbar  atepa  beiiig  tnven  upeir  it. 

The  ikct,'  aa  I  repreaented  it,  the  witaeaa 
aaya  m  true.— Certandy  ao* 

WWiam  Lacey  sworn. 

Biamiued  by  Mr.  Hiftne, 

[A  receipt  for  fboL  afaewn  to  the  witness. J 

la  that  your  buBd-writiugf-^ll  ia; 

Do  you  teeolleet  that  i€K^  fur  which  that  ia 

Jour  rceaipt,  being  paid  in  at  your  -house?— 
do. 
In  tbe  name  of  Dr.  Franklin  ?— On  hia  ac- 


Do  you  know  by  whom  thuf  waa  paid  ?^*I 
have  it  id  my  book  m  thename  of  Mr.  Borne. 

Do  yam  veoolftMff  me  to  haw  paid  it  myaelf  ? 
—I  do  not;  but  it  was  paid. 
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Do  yoa  know  of  any  other  stim^pthl  P— No : 
I  have  goi  a  copy  ai  it  stands  u  my  book 
here. 

Is  there  any  thing  besides  the  100/.  put  in  ? 
•^No. 

No  50/.?— No. 

Where  is  Mr.  Cbetham  ? — He  is  in  Ireland. 
.  He  is  a  clerk  in  your  house  ? — He  was. 

And  used  to  receive  money  occasionally  ? — 
Yes. 

.   Do  vou  know  his  hand-writing? — t  believe  1 
should. 

Look  at  that  receipt. 

[A  receipt  lor  50/.  was  shewn  to  the  witness.] 
Xflcy.   I  believe  tliat  to  be  his  writing. 
Mr.  Heme,  Call  Mr.  Gould. 

Mr.  Edward  Tharoton  OmUd  sworn. 

Examined  by  Mr.  Home, ' 

Did  you  in  the  year  1775  serve  in  a  regiment 
of  foot  belonging  tt>  his  majesty  ?— 1  did. 

Were  you  pr^nt  at  Lexington  and  Concord 
on  the  19ih  of  April  1775  ?~I  waa« 

How  came  you  to  be  there? — As  a  subaltern 
officer,  ordered  there. 

Ordered  by  ivhom?-^General  Gage. 

At  what  time  did  you  receive  those  orders  ?*— 
I  don't  recollect  immediately  the  time. 

Was  it  on  the  19ih,  18th,  or  17th  of  April  ?— 
1  believe  it  was  on  the  18th  in  the  evening. 

Did  you  receive  them  personally  from  gene- 
ral Gage  ?— No  such  thinff. 

Whom  then  .^— From  the  adjutant  of  the  re- 
giment. 

.  When  did  you  set  out  from  Boston  for  hexr 
ington? — 1  cannot  exactly,  say  the  time  in  the 
mornings  but  it  was  very  early,  two  or  three 
o'clock* 

That  is  in  the  night  in  April,  was  it  dark  ? — 
It  was. 

Did  you  march  with  driims  beating  ?^No, 
we  did  noL 

Did  you  march  as  silently  as  you  could  ?— 
There  were  not  any  particular  orders  given  for 
silence. 

Was  it  obserred  ? — ^Nor  it  was  not  observed, 
not  particularly  hy  me. 

Were  you  taken  prisoner  at  Lexington  or 
Concord,  or  either  of  them  ?— At  the  place 
called  Monottama,  in  my  return  from  Lex- 
ington. 

I  shall  ask  yon  no  questions  that  yon  dislike ; 

51  ve  me  a  hint  if  there  is  any  one  you  wish  to 
ecline— Did  you  make  any  affidavit? — Yes,  I 
dU. 

Will  yoi:t  please  to  read  that  ?  [Giving  the 
witness  the  Public  Advertiser,  M^  SI,  1775.] 
I  l>eiiev|;  that  to  be  the  exact  sabstance  of 
the  affidavit  that  I  made. 

Lord  Mantfield,  It  cannot  be  read  without 
^e  Attorney- General  consents  to  it. 

.  AUom^  Getural^  1  don't  consent 
«     hoTil  MamfMd*    If  be  conwnti  lo  ity  I  liare 
BO  objection.  .     .  . 
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Mr.  Home.  May  I  give  itto  ibejurjf 
Lord  Mansfield.   No ;   I  suppose  they  have 

all  read  it  years  ago. 
Mr.  Home,  My  lord^  that  ia  my  misfortono 

that  it  is  so  long  ago. 


[Mr.  Home  begins  to  read  it.] 

Lord  Mansfield,  You  must  not  read  it. 

Mr.  Home.  J  have  proved  the  publication  by 
the  printer.  > 

Lord  Mansfield.  It  will  hare  a  diiTerent  con- 
sequence, if  you  only  mean  to  prove  that  there 
was  such  an  affidavit  published.  If  yon  niean 
to  make  that  use  of  it,  then  you  may  produce 
the  affidavit,  or  have  .'t  read. — If  you  mean  to 
prove  the  contents  of  it,  they  must  come  from 
the  witness,  and  then  you  will  have  a  right  to 
have  it  read. 

Mr.  Home,  1  mean  both  to  prove  the  con- 
tents true,  and  the  publication  of  the  affidavit : 
that  indeed,  I  have  already  proved. 

Lord  Mansfield,  Then  you  may  read  the 
affidavit,  if  you  make  use  of  the  publicatioa 
of  it. 

Mr.  Home.  I  make  use  of  both ;  that  it 
was  so  published,  and  charged,  and  that  it  is 
true. 

*  The  Public  Adrertiser,  WedncMlay,  May 
31st,  1775.' 

[The  affidavit  read.] 

Are  the  contents  of  that  affidavit  truof'— 
They  are;  it  was  made  at  the  time  J  was 
wounded  and  taken  prisoner. 

Pray,  do  you  know  that  the  Americans  upon 
that  occasion  scalped  any  of  our  troops  ?«— I 
beard  they  did  i  hut  I  did  not  see  them. 

You  saw  none  ? — I  did  not. 

From  whom  did  you  hear  it?— -From  a  cap* 
tain  that  advanced  up  the  country. 

Were  you,  at  the  time  when  the  orders  were 
given  to  you  to  go  to  Lexington  and  Concord, 
apprehensive  of  any  attack  by  tboae  Amerioaoa 
against  whom  you  went  ? — We  were  ss  sooii  at 
we  saw  them  ;   we  found  them  armed. 

Before  you  went  from  Boston  ?•— Thai  <lay 
we  did. 

How  many  miles  is  Lexington  or  Concovd 
from  Boston  ?— The  farther  is  aboat  S6  aiikni 
the  nearer  ia  about  19. 

Did  you  know,  had  you  any  istelligesceliMl 
the  Americans  of  Lexington  and  Concord  srofc^ 
at  that  time,  cMrcbing,  or  intending  to  osMck 
to  attack  you  at  Boston  ?— We  supposed  tkal 
they  were  marching  to  attack  ns,  from  s  ooo- 
tinued  firing  of  alarm  guns,  cannon,  or  tkcy 
appeared  to  be  each  from  the  report. 

Lord  Man^fiM.  Did  yoa  say  caaiiia?-^ 
Cannon. 

Lord  Mansfield.  When  was  that  ?--4f  oooa^ 
as  we  began  the  march,  very  early  is  lbs- 
morning. 

Mr.  Home.  But  did  yon  bear  thoas  alsrVt 
guna  before  your  orders  for  the  msrdi  wars 
given,  or  before  yonr  march  bsgsn  f--No. 

Bat  after  yoa  had  bcgOD  yoor  maiclif— 
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Yet ;  after  we  begaii  our  march  the  alarm  guns 

ooosequenoe  or  yMhttvilig  b«guo  the  mareh  f 
—I  caoDOt  §ay. 

I  will  not  desire  you  to  snppoee  (though  the 
geotlemao  hat  tuppoted  that  they  were  comiDgf 
to  attack  him)  but  do  you  know  of  any  intelli* 
geoce  whether  the  persons  who  fired  the  alarm 
gnns,  whether  those  were  the  persons  who 
were  killed  at  Lexington  and  Conoord  ?<->No ; 
I  do  not. 

Mr.  Haimt,  How  those  orders  came  you 
cannot  teU,  therefore  I  do  not  mean  to  examine 
to  it. 

Ont  of  Jury.  .Pray  who  did  the  alarm  gfons 
belong  to$  to  the  Anierteaus  or  our  corps  ?«— 
Erom  the  provincials'. 

Mr.  Home,  What  do  you  mean  by  an  alarm 
^nn  ?  Alarm  may  be  misunderstood. — Gould. 
Thai  is,  what  they  term  in  tb^  country  an  alarm 
gun ;  it  is  a  notice  given,  to  assemble  the  country. 

After  you  had  l^un  your  march,  you  heard 
these  alarm  guns  p— 'Yes. 

Mr.  Borne.  My  lord  Percy,  I  thank  your 
lordship  for  your  attendance.  I  will  not 
trouble  yoi^r  lordship  with  any  questions.  I 
shall  not  ask  your  lordship  those  questions  1 
intended,  since  general  Gage  has  uot  thought 
proper  to  attend:  he  is  gone  to  Germany  I  un- 
derstand, and  will  not  be  back,  1  suppose— 
tbeae  three  or  four  davs ! 

liord  Manrfieid,  Then  you  have  done  f  ^ 

Mr.  Borne*  Yes. 

Reply. 

Atiamey  General.  May  it  please  your  lord- 
Aid,  and  gentlemen  of  the  jury ; 

The  gentleman  has  chosen  to  take  the  cen- 
daei  of  bis  defence  bimself;  and  in  the  course 
•f  the  ootid  net  of  it,  he  has  proceeded  in  as 
aiogvlara  way  as  1  believe  ever  any  cause  was 
conducted  that  was  ever  tried  in  any  court  of 
joatiee.  He  certainly  has  done  more  than  the 
wisdom,  than  the  propriety,  than  the  decency 
of  any  counsel  would  nave  permitted  him  to  do 
on  a  similar  occasion  ;  and  if  I  cop^eeture  his 
aidi  ari^fht,  from  the  manner  in  which  he  has 
attempted  the  defence,  he  has  more  cast  about 
to  bo  slopped  in  a  great  variety  of  parts,  for  the 
sske  of  making  it  a  topic  of  complaint,  than 
serioiisiy  atated  then,  as  hoping  they  could  be 
deemed  by  any  by*stander  (and  more  particu- 
larly by  you  that  are  to  jud^  of  them)  at  all 
perfioent  io  hit  defence.  I  did  not  recoHeet  on 
the  otilset  that  1  had  so  totally  passed  over  the 
terma  of  this  eharffe,  much  less  that  I  had  so 
profusely  enlarged  upon  subjects  foreign  and 
ftoipertinent  to  that  charge,  as  to  lay  me<  open 
to  any  reflections  upon  that  account.  It  is  not 
to  my  purpose,  and  therefore  I  will  trouble 
you  with  no  reflections  upon  those  various 
stories  (histories  of  various  adventures  in  many 
pertt  of  the  world)  with  which  he  has  thought 
proper  la  interlard  the  speech;  he  has  made  to 

Joa  nfwo  this  sobject ;   which  •  before  I  sit 
»ws»  [  hope.  I  ihall  be.psriectly  joitified  in 
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having  stated  to  you  as  one  of  the  plainest,  and 
clearest,  and  shortest  propositions  that  ever  was 
laid  before  a  jury .  Gentlemen,  it  is  certainly  true, 
thechargein  tbeinformatlbn  consists  in  thia,  that 
he  did  write  and  publish,  and  cause  and  procure 
to  be  written  and  published,  a  certain  false, 
wicked,  maHeious,  scandalous,  and  seditious 
libel.  I  was  afraid,  when  my  speech  was 
loaded  with  the  imput^on  of  having  thrown 
out  invectives  in  the  terms  of  tlte  iofbrmation, 
that  the  information  had  not  been  sufficiently 
explicit  upon  the  trne  nature  and  quality  it 
the  libel  which  it  oflered  to  bring  before  yon.  I 
admit  that  the  information  is  explicit,  that  it  is 
direct,  and  that  it  perfectly  and  justly  qualifies 
the  nature  of  the  charge  that  is  brought  before 
you  of  scandalous  aold  seditious.  It  is  likewise 
inferred  that  this  is  concerning  his  majesty's 
government,  and  the  employment  of  bis  troops  ; 
the  information  has  therefore  undertaken  to 
say,  that  the  scurrilous  matter  which  follows 
was  delivered  in  writing,  concerning  the  king's  « 
government,  and  conceminff  the  employment 
of  the  troops.  If  it  was  delivered  concerning 
either,  it  is  sufficient :  that  it  was  delivered 
concerning  both,  1  take  uow  (by  this  time  at 
least)  to  be  perfectly  clear. 

Then  the  matter  of  the  libel  is  this  :  that  at 
the  Constitutional  Society  it  was  nroposed  a' 
subscription  should  be  immediately  entered 
into  for  raising  the  sum  of  a  hundred  pounds, 
to  be  applied  in  the  manner  in  which  it  pro« 
ceeds  to  specify  afterwards.  And  the  gentle* 
man  has  been  at  Abe  trouble  to  prove,  that  that 
was  not  merely  a  conceit  and  device  of  his,  in 
order  to  introffuce  the  charge  that  follows ;  but 
that  the  charge  which  follows  was  (in  point  of 
foct)  introduced  upon  the  previous  act ;  which, 
according  to  my  poor  conception  of  the  thing, 
does  not  ueserve  softer  epithets  than  that  which 
followed.  It  is  no  alleviation  at  least  of  the 
libel  that  he  has  published  upon  the  govern- 
ment, that  it  took  such  a  commencement  as  it 
did,  and  proceeded  in  such  conduct  as  has  been 
imputed.  I  thought  it  a  candour,  an  article  of 
fauneaa  to  names  mentioned  or  even  alluded  to 
in  the  most  distant  way,  to  suppose  that  it  had 
not  been  exactly  in  the  way  he  thought  fit  to 
state  it.  But  whether  it  were  or  were  not,  in 
what  view  has  he  even  said  to  you,  that  thai 
circumstance,  true  or  folse,  goes  an  inch  to* 
wards  qualifying  the  virulence  and  indecency 
of  the  libel  that  immediately  follows  it  ?  The 
next  words  that  he  puts  m  are — *^  to  be  applied 
to  the  relief  of  the  widows,  orphans,  and  aged 
parents  of  our  beloved  American  fellow-sub- 
jects, who,  faithful  to  the  character  of  English* 
men,  preforring  death  to  slavery,  were,  lor  that 
reason  only,  inhumanly  murdered  <  by  the 
king's  troops  at  or*  near  liexingfoa  and  Con- 
cord, in  the  province  of  the  Massaohusets.'^ 
Let  us  a  little  see,  what  is  the  nature  of  the 
observations  be  makes  upon  it.  In  the  first 
place,  that  I  left  it  exceedingly  short.  And  the 
obieetion  to  my  having  left  it  short  was  simply 
thia :  that  I  had  iUted  no  more  to  you  but  this, 
that  of  impoUng  to  the.condiiot  m  Ibn  ldBf*# 
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troops  tbo  crime  of  munler.  Now  I  lUtod  it, 
ac  imputlDg  it  to  the  troops  onlercd,  ss  they 
wen»,  iipoB  the  public  scrtieo.  And  imputing 
to  thtt  srrrice  llie  cri<ne  aod  the  qiislificatioo 
of  murder,  was  an  expressioD  scandalous  and 
sediitous  in  itself;  reflecting  highly  upon  those 
troops ;  reflecting  highly  upon  the  conduct  of 
them ;  aud  reflecting  upoo  ihem  to  all  the 
]^rpoaes  aod  ooacliisioos  which  this  informal 
tion  states  But,  it  seems,  1  did  not  argue  it 
sutfioiefltly  I  I  confess  Tery  fairly,  that  to  ar- 
gue  such  propositions  as  those  (according  to 
that  gt^atletoao's  notioa  of  arguing  them  suffi- 
eieotly)  is  far  beyond  all  the  conftpass  of  all  the 
laleou  and  abilities  that  I  have  in  the  world.  I 
cannot  speak  four  hours  io  order  to  demon- 
strate to  you,  that  taxing  people  with  the 
crime  of  murder,  and  taxing  the  conduct  of 
people  with  that  imputation,  is  a  scandal  upon 
the  parties  so  reflected  on.  If  tbere  be  a  man 
of  more  diffusive  talents,  of  better  talents  at 
speakinflTf  who  can  expend  four  or  Ave  hours 
by  eolarging  upon  that  proposiliou  io  that 
manner,  1  do  not  envy  him  tiis  talents;  for  my 
lunifs  would  not  be  sufficient,  if  my  taleots 
were.  I  trusted  that  I  bad  sufficiently  dsmoo- 
Atrated  that  position. 

Now,-oD  the  other  sidt,  what  is  the  kiad  of 
fiDtf  wet'  that  ia  uMtde  to  this  ?  In  the  first  plaoe^ 
he  is  to  prove  that  it  was  omirder !  Aswrting 
that  it  was  murder  over  aad  ever  again  io  the 
speech,  is  the  palliation,  aad  is  the  defence  of 
Ibis !  Bat  he  is  to  prove  thsa  it  was  murder !  I 
confess  very  fairly,  that  this  is  the  first  hour  in 
which  it  ever  entered  WUo  mv  imagination,  that 
that  species  of  proof  could  be  aHowed  to  a  de- 
fendant !  I  am  not  at  all  sorry  that  it  has  beea 
aUoW^ed  *.  for  the  consequence  has  besA  to  re- 
fute more  than  half  the  speecli,  and  more  thau 
half  the  applioalioB  of  it ;  therefore  I  am  not 
sorry  that  it  has  been  allowed.  But  I  will 
never,  so  long  as  I  live,  accede  to  this  as  a  pro* 
nooiiion-  of  law,  that  a  man  shall  be  at  liberty 
m  a  libel  to  charge  you  with  the  criooe  of  myr^ 
der,  and  when  he  is  iadicted  fin*  that  Ubel  j[or 
otherwise  brought  into  judgment  for  it  by  in- 
formation,) that  it  should  be  competent  lor  him 
io  pot  yoM  to  try,  whetlier  you  have  beoaguilty 
•f  murder  or  no.  I  did  say,  what  oommoa 
■ease  dirtntes,  what  tlie  law  of  avarv  ew'imA 
atate  under  heaven  prescribes  (aod  there  ia  not 
a  OMxiin  of  law  to  be  fetched  from  any  country 
or  aire  that  contradicts  tliat^  that  the  man  that 
caliia»Biatea»  and  does  not  aceuse,  desarvea  ts 
be  punished  with  exeasplary  severity.  Ha  loM 
^ou  a  long  story  of  murders  supposed  t*  have 
hee»  committed  its  St.  Ceorge'e  Pielda»  where 
ba  took  to  himself  the  ntfitof  having  prasa- 
mMed  that  nMirdar.  As  far  as  that  part  af  the 
alary  goes,  I  don't  quarrel  with  him.  K  hs^ 
seeing  a  traasactien  which  ha  took  to  be  mar- 
^^  thought  himself  bi»«od  to  ppsasonta  that 
Araasaaioo,  honestly,  caadidl^,  and  with  h«- 
Manity  and  liMrness  to  the  prisaocr,  as  weU  as 
Id  the  fr.ea<b  of  the  deoeaaad ;  if  ha  did  thai,  I 
i»  net  qnavrel  with  hiaa :  but  whoeaar,  in  the 


IB  the  newspaper  ^eitbar  by  adiartkameot  or 
otherwise)  matter  tliat  was  likely  ta  cause  aa 
impnsoioa  upon  the  minds  of  tha  peoale  at 
largo,  or  apoa  the  oMads  of  tha  jury.  Defers 
they  beard  that  prosecution  tried,  did  a  moit 
abandoned  and  a  mast  wtcksd  thing*  Is  that 
tha  way  that  paapWi  are  to  ha  tried  for  tbeir 
livas?  Am  they  la  be  brought  before  a  jory  ia 
a  regular  eaome  of  trial,  ta  be  heard  for  tbeaip 
selves  upoa  the  cfidsnaa  then  laid  before  thenf 
am^  is  the  integrity  of  a  libeUerto  ioterposs,  by 
writing  down  their  reputation ;  aad  by  endea- 
vouring to  instil  inlS'  peopla,  nbere  they  caaoot 
be  heard,  where  tliey  have  no  opportaaity 
to  cootradict,  and  where  witnesses  cannot  bs 
examined  either  ao  one  aide  or  tha  other,  ao 
impression  that  they  are  gniltj,  without  the 
form,  without  the  essence  of  trial  ?  If  there- 
fore thora  was  such  au  advartiasaieat  as  that 
pnbUshed,  that  advertisenseat  I  bald  to  be  a 
moat  wicked  one.  Peosacuting  bmo  that  sie 
thought  to  be  guilty,  is  a  foir  aad  aa  boaat 
action.  In  this  case,  what  iadweacase  here f 
That  they  cannot  be  prosacoM.  Sappesiag 
the  aeeklent  of  the  d&aUnoe  froas  that  side  of 
the  water  and  ether  aeeidents  ahoaU  so  far  is- 
tervene  as  ta  prevent  the  posaibiliay  of  trying 
those  mtm,  even  if  they  had  basa  guilty  of 
murder,  woaki  it  foHow  as  a  canclajsa  apm 
that,  that  ibey  ahali  be  libelled  f  and  that  it 
shall  be  ia  the  power  of  say  naaa  aMva  ts  saiM 
impressions  behind  their  hacks,  by  pobiisbiag 
in  tbo  aawspsper  unputatioaa  la  tMr  diaul- 
vantage,  which  they  cannot  coalradbt  sr  re* 
fute?  calumniating  them,  accusing  them  of 
murder?  The  time  would  undoubtedly  comeia 
whith  they  would  be  to  ha  tried  for  il»  if 
guilty :  and  to  be  tried  for  it  under  tfaul  sort  if 
improisiont  I  am  aoiasad  thai  any  maa  of 
coasmon  saasa  could  (even  in  his  own  eas^ 
imogine,  that  it  would  be  tolurable  doatriae  ia 
tha  eara  of  people  that  have  liied  for  yaam  ip  s 
civiliaed  country,  that  thai  was  tha  araa  wff 
of  piosecaliBg  upon  tha  siAjael  af  mardcr !  m 
told  yua  a  story  of  Oleaao,  which,  if  I  under- 
ataod  him  right,  weni  dtradly  tha  raverss. 
They  wiera  to  be  triad.    Uoleaa  ha  meaaals 


caasparu  theaulhoriiy  of  the  Morniaga 


dan  Evemng  Pool  to  the 

uatiau!  if  he  maana to audia  that 

(which  hu  did  not  mak%  aud  which  is  too  sb* 

surd  for  OM  h>  do  for  bias})  maUogdurliS 

dcgitu  of  idle  anslagy  wauM  aasiatosriis; 

bat  withaufe  that,  ahatdutelj  non& 

Now  with  rsapact  to  tha  rait,  be  has  efcid 
kf  avidettae  also  Io  ealabludi,  that  ibia  aii« 
ueacaaaiilu  be  a  murder;  aud  the  foie  af  dMis 
paapla,  it  seaaia»  ia  to  ha  tried  bji  Ihaeffitltf 
that  evideaee  I  And  what  dosa  thai  oridnss 
aaMuattor  Why.  that  tha  kiuf^tnflpi,«o« 
tha  eamasand  af  gcaardi  Gaga^  ware  m  sa 
hostile  eeantay;  and  that  il  was  ia^ioariUeftf 
la  ge  apaa  any  sesvica  (eadsrad  bf  lhi> 
'  aondaeibi  by  hia 
that  the  awmwni  tbay  wsat  < 
al^m  guas  were  diaahaifBd,  ia 
Ihopoisst  ihiit  f  uiwdwiftia  wiiiy  <> 
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the  other  nde  upon  fhfm,  -Md  to  make  Ihe  At* 
tick  apon  them.  And  this  is  the  mediam  hy 
which  It  ist«  be  proved,  thait  the  soldiers  who  were' 
erdered  hj  their  commander  to  tdvaoce  from 
their  post  «t  Boston  into  that  comitry,  were 
^ilty  of  mttrder ;  hecanse  they  were  sur- 
vsimded  vpon  the  lath  »nd  19<h  of  April,  in 
eonsfc^pience  of  those  alarm  gans,  with  an 
anned  force  on  the  other  oirie,  in  order  to  with- 
stand and  oppose  their  operations,  they  bemg 
at  that  time  m  an  hostile  conntry  1  Why,  if  I 
had  meanly  if  I  had  thought  it  consistent  with 
hw  or  with  reason,  to  eoler  into  a  discussion  of 
that  question  with  him,  whether  he  is  a  4iheHer 
or  not,  for  haiTing  diai^sed  tbem  with  morder 
hy  a  prfmed  paper,  instead  of  charging  them  in 
a  more  direct  way  ;  if  I  9iad  thought  it  neces- 
sary to  establish  the  case  against  him  in  the 
strongest  and  most  precise  manner^  it  wouki 
haye  been  hy  calling  just  such  a  witness  as  that, 
io  order  to  proTe  that  the  troops  were  themselves 
attacked  ;  and  that,  upon  the  moment  of  thehr 
going  oot  of  the  place,  they  were  surronnded 
with  hostile  attack.  Bat  necessi^,  it  seenas, 
necessity,  according  to  the  notioo  of  law,  is  that 
which  self  defence  prescribes,  that  a  man  must 
pro  to  the  wall  who  is  attacked.  He  most  fly 
first ;  and  if  he  can  escape  by  flight,  then  he 
shall  not  justify  himself  by  taming  and  repell- 
ing the  attack!  What  sort  of  uoderBtandinj^ 
does  he  imagine  the  audience  to  he  composied 
of,  when  he  represents  an  expedition  and  attack 
of  this  sort  io  that  manner  f  That  the  king's 
troops,  when  they  heard  the  alann  guns  and 
were  attacked,  were  to  fly,  to  get  to  the  waH, 
and  drop  their  arms )  this  is  the  notion  of  mili- 
tary Aisposition  io  an  hostile  country !  and  this 
is  the  law  that  the  learned  gentleman  has 
learned  from  the  Biate  Trials,  the  source  of  his 
readto|^!  and  which  he  has  set  forthwith  a 
dexterity,  and  aspecies  of  anderstaoding,  and 
a  sort  of  eloquence,  Which  is  pecidiar  to  him. 
And  f  most  say  now,  it  is  more  than  1  ever 
heard  helore.  If  I  had  the  honour  of  a  con- 
versation with  him  nme*ye«rs  ago,  I  bad  forgot 
it.  I  did  not  take  notiee  erf'  the  conver- 
sation perha|M  enough  to  retain  it.  1  had 
atitl  less  an  idea  that  hia  abilities  were  so  con- 
spicnoos.  But  this  species  of  eloquence  I  take 
to  he  pectfliar  to  himself;  as  it  could  not  have 
been  dehvered  by  a  counsel ;  it  wonid  have 
been  absolutely  Mupoaaihle  by  a  cotmsel  used 
to  practiee ;  it  would  have  wen  impossible  to 
a  comisel,  need  to  feel  the  weight  of  his  ar^- 
ments,  nned  to  feel  the  ridicole  of  apply  mg 
such  kind  of  arguments  as  these,  and  deterred 
by  4iat  means  from  doing  it.  No  counsel 
wonM  have  thought  hlmsdn  warranted  to  ^ 
this.  He  would  not  have  had  conceit  enough 
to  think  his  own  nnderstandfng  so  soperihr  to 
an  that  heard  ttm,  as  to  suppose  he  could 
pass  such  a  propowtion  upon  hia  auditory,  that 
the  condnct  of  an  army,  in  an  hostile  eoontrv, 
was  to  be  like  the  case  of  a  man  indicted  for 
nmrder  to  fly  to  the  wall,  for  fear  th^  should 
do  some  nrischief !  Thia  is  the  sort  of^  defence 
he  hat  thougiit  fit  to  maka  upon  this  Yolgect ; 
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and  itgivfff  me  a  ^unif  for  saying,  that,  iff 
waa  short  in  applyrag  the  charges  5[  the  infer. 
nMtion  as  I  should  have  done,  it  is  now  com- 
pleidy  applied. 

Ail  that  part  of  the  defence  which  went 
perfectly  wide  and  foreign  to  all  practical  appli- 
cation to  the  case,  f  win  now  entirely  drop. 
At  the  same  time  I  cannot  do  it  without  making' 
this  observation  ;  that,  whatever  he  the  degree 
of  veracity  claimed  by  and  due  to  that  gen- 
tleman, in^  the  particular  words  that  he  tbinka 
proper  to  impute  to  tbe  various  people  whose 
words  he  has  thought  fit  to  quote ;  as  far  as 
my  memory  goes  Sf  the  transacttons  which  I 
do  remember  ;  as  far  as  eonjectnre  goes  with 
regard  to  those  t  have  not  a  perfect  memory 
of ;  I  believe,  that  this  failing  at  least  belongs 
to  his  representation  of  them :  that  toking,  as 
he  hag  done,  particular  passages,  for  the  sake 
of  retnembering  them  to  tbe  disadvantage  of 
the  apeaker,  lie  has  strip^wd  tbem  of  their  con- 
text. He  has  therefore  made  it  impossible  to 
recollect  the  whole,  in  order  to  see  whether 
ther  would,  or  not,  turn  oot  such  nonsense  as 
he  has  nnputed  to  those  several  speakers.  It 
may  be  true,  for  augfit  1  can  tell ;  though  if 
any  body  had  asked  me,  wiietber  I  ever  spoke 
upon  that  subject  he  mentions  in  tbe  House  of 
Commons,  I  shooed  have  said  no,  directly  ; 
for  I  believe  I  did  not.  1  believe  Mr.  Oliver 
will  not  say,  that  he  brought  any  such  idle 
message  as  that  to  me.  I  sliould  have  treated' 
it  with  ridicule.  '  I  have  no  objection  to  con- 
verse with  Mr.  Oliver  upon  any  subject  he 
thinks  proper.  He  does  me  honour  hy  it. 
But  if  be  had  brought  me  such  a  message  from 
a  person  ip  Mr.  Home's  situation,  respecting 
my  conduct  in  parliament,  a  little  laughing  at 
the  message  he  must  have  excused.  But  he 
does  not  say  he  brought  me  such  a  message. 
I  don't  know  that  1  bore  an  v  part  in  that  de- 
bate. But  he  says,  he  took  down  some  words ; 
and  that  1  said,  it  was  a  Gothic  custom.  If  I' 
got  up  to  make  a  speech  upon  a  proposition  of 
law  of  that  magnitude  and  extent,  of  such  a 
variety  of  reading  that  that  proposition  was 
open  to,  and  contented  myself  with  sitting  down« 
and  saying,  it  was  a  Gothic  custom ;  1  should 
not  have  had  any  pretensions  to  the  ear  of  that 
House.  If  I  made  any  discourse  about  it ;' 
which  I  auppose  1  did,  as  he  says  1  «]id ;  I' 
suppose  it  is  as  idle,  as  foolish  a  kind  of  speech 
as  it  is  possible  for  any  man  to  make.  I  should 
not  wonder  if  I  was  refused  all  audience  there 
in  all  timea  to  come,  provided  my  speeches 
were  just  those  which  1  have  had '  the  — (not 
misfoitune,  for  1  think  it  very  natural)  as  I  have' 
heard  to-day.  Other  peo|vle  have  shared  ex- 
actly the  same  fate.  Is  it  a  fair  thing,  with 
respect  to  any  judge,  with  respect  to  any  court 
of  justice  r  Is  it  a  fair  thinor  to  state  one  fif- 
tieth part  of  a  cause  depeudinu:  before  them 
with  an  observation  which  the  other  forty -nine 
parts  would  never  have  justified  upon  it  r  Is  it 
the  part  of  a  good  citizen,  of  a  man  that  reve-' 
rences  the  laws  of  his  country,  of  a  man  that 
wfihei  any  thing  but  anarchy  tn  rise  m  a  couit-* 
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try?  Is  H  the  part  of  «  good  cittten.  to  treat 
courts  of  .]ttstice  io  thai  manoer,  with  respect 
to  cases  cited  from  their  decisioo  in  the  i^ay  io 
nrhich  those  were  cited  ?  I  mention  them  only 
in  the  way  of  observing  that :  ^r,  to  be  sure, 
it  was  perfectly  impertinent  tqfiny  question  de* 
pending  before  you ;  and  unless  it  had  been 
equally  so  with  respect  to  the  cases  tbemselFes, 
]  should  not  have  gifted  you  the  trouble  of  a 
aiofi^le  word  upon  ^thit.  There  was  one  thing 
which  fell,  whic^'gave  me  some  little  astonish- 
ment to  hear,  and  which  I  remember  well.  I 
don't  take  notes,  but  I  bare  a  pretty  general 
remembrance  of  things  delivered  by  me.  J 
take  myself  to  have  stated  to  you  in  the  outset 
the  very  same  doctrine  of  intention.  Why, 
who  doubts  but  that  the  intention  constitutes 
the  criminality  of  every  chargeof  every  deno- 
mination and  kind  ?  But  the  extreme  ridicule 
of  the  thing  b,  the  talking  of  that  doctrine  upon 
an  occasion  Uke  this!  See  what  it  is.  The 
words  are,  that  the  American  subjects  for  meri- 
torious considerations  upon  their  part,  and  for 
those  considerations  only,  were  inhumanly  mar- 
dereilat  Lexington  and  Concord,  in  the  province 
of  Massachuaels  Bay.  Nobody  can  doubt  in 
the  world,  but  that  imputing  inhuman  murder 
to  the  conduct  of  those  troo|)s,  is  abuse !  f  sup- 
pose be  did  not  mead*  it  as  flattery,  to  extol 
them,  to  deliver  them  down  to  posterity  (if 
such  paragraphs  as  these  had  any  chance  of 
reaching  down  to  posterity)  to  deliver  them 
down  to  posterity  in  terms  of  heroism !  He 
meant  to  abuse  them  :  the  words  themselves 
are  abuse.  Then,  1  say,  where  words  of  direct, 
unqualified,  indubitable  abuse  are  p/inted  con- 
cerning any  man  alive ;  that  the  very  circum- 
stance of  printing  calumny  concerning  a  man, 
carries  along  witn  it  an  intention  to  abuse  him. 
Why  it  is  nonsense  to  doubt  it.  One  may 
spin  wprds  till  one  loses  the  meaning  of  a  sen- 
tence, and  the  first  word*  that  are  used  in  that 
■entence ;  but  it  is  npnsense  to  deny  when  yon 
use  direct  abuse ;  when  you  revile  them  in 
the  very  attempt  to  justify  the  charge ;  and 
'  again  use  terms  of  abuse ;  that  those  terms  of 
anuse  don't  prove  intention  of  abuse :  primd 
/octet  St  least,  they  will.  If  a  man  is  called  a 
rascal,  has  he  any  doubt  whether  the  man  that 
called  him  so  means  to  abuse  him  or  not  P  Why 
that  is  playing  with  words  in  a  most  ridiculous 
manner.  And  these  are  the  kind  of  words  that 
are  now  called  in  question ;  and  a  jury  are  told, 
that  where  a  libeller  calumniates  another  with 
the  imputation  of  a  capital  crime,  that  calumny 
carries  along  with  it  a  proof  of  bis  intention  to 
calumniate.  That  is  tne  dreadful  proposition 
which  is  to  prove  an  intention  to  overturn  all 
the  liberties  of  this  country !  I  wish  those  who 
talk  about  their  liberties,  would  be  pleased  a 
little  to  have  a  small  regard  for  the  liberties 
of  others.  The  man  that  robs, upon  the 
highway,  uhile  he  is  unapprehended,  is  the 
fmst  of  all  human  creatures:  but  the  men 
whom  he  attacks,  whom  he  plunders, 
whom  he  terrifies,  these  are  not  free  as  long 
as  they  are  under  his  dominion  and  power. 


PraeeemgrM»nd  John  Hornet  [7fit 

The  man  tiiat  datbes  Kbela  about  him  upon 
every  one  be  is  pleased  to  call  h^(  enemy,  is 
the  freest  of  all  agents ;  but  thuse  that  he  in- 
flicts deep  injury  upon,  are  th^y  free?  And  is 
it  talking  with  common  sense  to  say  it  means 
the  liberty  of  doing  wrong  f  of  attacking  per- 
sonal property,  reputation,  or  what  I  please, 
without  being  controuled  ?  Is  that  what  you 
call  freedom  ?  It  is  a  definition  of  freedom  that 
I  never  expected  to  heptr ;  and  which  can,  I  am 
sure,  do  no  good  to  any  cause  u|}on  the  side  of 
which  it  is  sdvanc^i,  before  any  one  gentleooaa 
of  common  sense !  That  I  call  no  freedom. 

With  regard  to  the  rest,  what  can  one  argue 
it  more?  Why,  yes,  it  seems  one  may ;  be- 
cause if  yon  will  scan  the  constructfon  of  these 
words  well,  they  will  not  amount  to  a  libel. 
Not  amount  to  a  libel !  it  seemed  to  me  a  very 
hardy  proposition  when  it  was  first  of  all  stated, 
that  calling  a  number  of  men  murderers  was 
not  a  libel.  No,  says  he,  It  is  not  a  libel. 
Observe,  1  called  it  under-writ,  it  is  writ  be- 
yond common  sense,  instead  of  below  it,  which 
was  the  first  apprehension  I  had  of  the  thing. 
For,  he  says,  non  comiut  that  there  were  any  per- 
sons of  that  description !  non  conttut  that  there 
were  any  widows,  orphans,  or  parents!— non 
ccnsiat  that  there  were  any  beloved  American 
fellow-subjects — and  I  believe  more  about  that 
last  than  any  thing  else ;  for  1  do  not  believe 
that  oor  love  to  our  American  fellow  ^subjects 
was  that  ruling  iirinciple  that  governed  tbii 
poblicatk>n. — **  Who,  faithful  to  the  character 
of  Englishmen,"— (that  may  be  true,  for  nogfat 
I  know)  •*  preferring  death  to  slavery,  were,  for 
that  reason  only,  inhumanly  murdered  by  the 
king's  troops."  Non  comtat  whether  there 
were  or  were  not  any  king's  troops  I  It  hap- 
pens unluckily  in  the  last  part  of  the  sentence. 
It  is  asserted  that  there  were :  for  the  aentence 
runs—*'  who,  faithful  to  the  character  of 
Englishmen,  preferring  death  to  slavery,  were, 
for  that  reason  only,  inhumanly  mnrdered  by 
the  king's  troops:"  so  that  if  assertion  was  ne- 
cessary, there  is  an  assertion  for  you.  But, 
however,  how  can  any  body  trifle  so  much  with 
his  own  understanding,  or  with  the  understand- 
ings of  others,  as  to  suppose  that,  if  it  had  been 
without  an  assertion,  suppose  it  had  been  a 
question,— why  did  the  king's  troops  murder 
our  American  fellow- subjects  ?«-wiiy  would 
not  that  convey  a  libel  just  as  much  ?  Are  there 
any  necessary  forms  of  words  that  compose  a 
libel  ?  I  think  it  fair  to  say,  that  that  was  given 
up.  It  was  used  niore  to  shew  the  skill  of  the 
aoversary  than  to  the  merits  of  the  question. 

But,  it  seems,  that  a  aoldier  may  commit 
murder :  aye,  to  be  sure,  *so  may  anv  other 
man  alive.  There  is  no  question  at  aU  about 
that ;  but  if  any  man  is  supposed  to  have  eon* 
mited  murder,  he  ought  to  be  tried.  If  any 
man  is  charged  with  having  committed  murder 
(otherwise  than  in  a  legal  course)  he  is  calum- 
niated ;  he  is  libelled :  aud  that  is  all  that  I 
have  to  contend  before  you.  But  it  is  a  littU 
doubted,  whether  this  relates  to  the  employ- 
ment of  the  king's  t|oops !  I  must  admit  tbial 
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p!|uiatioD  of  .Qoe  or  (be  witnesses  CAp^e :  imq  I 
iiipp9^.  if  tluit  bad  beep  in  the  conteippl^tion 
,  of  (be  levied  gentleman  when  he  s{>oKe»  |ie 
W.oold  not  baTe  rawed  that  as  a  matter  of  dou(»t ; 
becau^,  as  it  stands  now,  it  sieems  a  very  plain 
proposition  (both  upon  the  evidence  and  the 
reason  of  the  thinff)  that  it  was  so  applied,  and 
meant  to  be  so  ap)>Tied.  Then  he  informs  you, 
.tbat  I  bi^ve  nsed  a  number  of  words,  and  be 

«Lvp  you  a  fist  qT  them. — I  wondered  to  find 
e  words  that  1  bad  used  in  a  wri^eo  speech, 
brought  in  so  many  voTan^es  into  the  court  to 
be  used  again  here.  But,  it  seems,  this  is 
a  collection  of  all  the  words  I  ever  used  in  my 
lite;  and  he  sits  down  in  his  chamber  (the 
place  he  is  most  used  to  sit  in)  cojlectiog  all 
liiese  words,  and  then  comes  here  witli 


Tjoa  t^at  this  is^  prosecution  of  two  years  old ; 
because  the  offeuce  was  committed  on  the 
9th  of  June  1775,  and  because  you  are  now 
trying  it  in  July  1777.  Now  if  be  could  bavo 
made  any  thing  of  the  observation,  it  wou|d 
have  been  just  as  handsome  to  himself  (it  ia 
nothing  to  me,  for  I  despise  all  those  things) 
it  would  have  been  as  handsome  to  himself,  if 
He  had  thu'ught  proper  to  state  the  facts  pre* 
cisely  as  ihey  were.  This  information,  war 
filed  in  Michaelrpas  term  i776 ;  and  it  waa 
not  my  fault,  but  his  fault,  that  it  was  not 
brought  on  to  triiU  in  the  Hilary  term  follow* 
infif-.  i^ut  still  there  is  between  tne  9th  of  Juaa 
lf75  and  Michaelmas  1776,  some  time,  thougfl 
not  two  years ;  a  year  and  sometliiog  more* 
Then  he  complains  that )  thought  proper  ta 
file  my  inforgiation  against  the  prip^ers  first, 
although  J  might  lift ve  fipplied  to.^hose  printeqi 


a  cri 
ticism'uppn  them.    Now  I  have  not  the  least 

inclination  to  derogate  from  that  learned  gen-    in  order  to  have  obtjiioed  evidence  figain^t 
jtleaiao's  talents  as  a  critic :   and  if  the  food  of   In  the  first  place,  1  have  mafle  it  ft  r^le  to 
.sucTi  poor  language  as  mjne  yi(i\\  serve  the 
gentleman   to  employ  himself  upon,  he  is 
^uite  at   li|>erty  .to  cfo  it '  qpon  this  or  sny 
other  occasion,  whenever  he  thinks  proper  to 


employ  himself  quite   so   innocently.     The^^nd  always  wiH  inake  to  the  pointer  of  a  libel* 


him. 

roy- 

self  not  to  ajipl  V  tp  ^uy  priijters,  in  any  ptuar 

way  Uian  by  charging  tnefn  for  their  delin* 
quency,  and  briogmg  them  before  a  jury  to  bp 
tried.      That  is  the  appl'^cation  tliat  I  n^akfw 


ivords,  in  SMbjstance,  I  will  maintain.  J  really 
did  not  believe  that  the  gentleman  who  had 
.V^ritten  tb^t  paragraph,  would  have  uoderti^en 
to  defend  it  just  in  the. way  in  which  be  bt^i 
fione  tcHlay.  J  thought  tliat,  iqst^d  of.  guib- 
)>tibg  upon  the  forces  of  it,  that  he  would  have 
fiivfLpced  a  great  4^1  more  boldly  to  it  than  he 
did  ;  at  least  i;i  the  outset  of  the  speech  to-dav : 
jJD^,  in  the  latter  part  of  bis  speech*  he  so  fa^ 
justified  what  1  foretold  in  ray  own  mind  upop 
i^e  sf|0j|ecl,  that,  I  think,  )ie  has  prov.ed  fp  a 
demonstration  (if  that  were  an  essential  p^rt  <^ 
the  case)  that  his  true  reason  for  writiop^  that, 
jfns  to  fleiy  the  laws  of  the  country ;  (or  so  I 
stated  it.  I  stated  it  that  there  was  no  la^ec- 
iatioa  of  dispussing  any  subject ;  that  therp 
was  no  pretence  or  colour  even  of  reasoning 
upon  any  subject ;  under  the  mask  of  whion 
many  others  have  thought  proper  to  eloak 
themselves,  when  they  wish  to  write  maJig- 
liaatly.  Bpt  there  was  not  even  an  affectii- 
tioD  of  that ;  but  a  blunt  way  of  bolting  out 
•o  naucb  cajomny,  without  qualifyiug.it  in  any 
way  io  the  world,  or  making  it  appear  any 
tliing  more  tlian  that  which  f  stated  it  to  be; 
•—an  attempt  ^o  defy  justice.-r-£tther  prosecute 
thb,  or  never  proseeute  again  as  long  as  you 
live,  is  the  true  laiiguage  of' this  advertise- 
Qaent. 

Wb^tis  the  rest  of  his  defepce?  ^t  consists 
|b  jab^ng  me;  tlie  judge;  the  jury;  the 
Crown-omce  ;  the  Law  as  it  now  stands;  Ibe 
counsel  that  appeared  for  the  printers  who 
irere  convicted  of  the  same, crime  before,  be- 
eaose  tbey  did  not  do  enough  and  act  to  his 
iniod  ;  and  the  solicitor  of  the  Treasury !  .That 
la  the  nature  of  the  defence  made  in  this  cause  I 
1  have  chosen  to  separate  it  from  the  case,  and 
yet  I  believe  I  shall  be  forgiven  if  I  say  a  few 
Wofds  upon  tlio  rest  of  the  subject.  The' 
learned  gentleman  thinks  proper  to  s(Ate  to  I  ahould  not  ba?e  liked.    But  I  beUeTe,  I  ahoolA 
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(n  tlie  second  place,  if  I  had  thought  proper  tp 
apply,  as  he  calls  it,  to  the  printer,  i  might 
have  had  a  fictitious  conversation  pot  upon 
me,  in  order  to  prove  that  I  had  practised  witit 
tbem  to  get  ]ttr.  Borne  delivered  up.  ^ow  ia 
the  third  pUce,  it  is  ia,  matter  of  perfect  indif- 
fierence  to  me  whether  I  mrosecnte  the  prints 
or  the  author.  And  I  will  tell  you  ^!|rhy.  JUj 
potion  with  regard  to  autliors  pre,  tjiat  mpul 
of  them  are  generated  by  printers;  at  Sepit 
fnore  puthors  are  produced  by  priotprp  thafi 
printers  by  authors;  and  if  the  press  wap 
never, to  go  till  the  good  aense  of  soooe  author 
set  it  to  work,  it  v^ould  prevent  a  gn^t  deal  of 
ti^e  groaning  of  tlie  press  upon  publici|tiopf 
and  siibjects  much  too  frivolous ^o  be  regretted 
if  they  were  lost ;  and  I  believe  authors  have 
grown  more  from  the  press,  than  the  press  haa 
grown  from  authorship.  If  J  stop  the  pubji- 
patien  of  libels,  I  think  I  do  an  essential  goodl 
tp  the  country.  I  know  if  they  are  printed 
and  published  ostensibly,  where  to  apply  to 
stop  them :  but  I  never  did,  nor  ever  will  st0|p 
them. by  applying  to  the  printers.  He  has  ex* 
plained,  by  examining  the  printers  themselves^ 
that  no  such  application  was  made  to  tbem. 
I  cannot  state  exactly  upon  memory  the  tima 
when  1  commenced  this  prosecution.  I  snp« 
pose  it  must  have. been  about  the  time  wiiea 
the  otfiers  were  fried.  If  so,  the  consequencsi 
is,  thai  the  Michaelmas  term  following,  in  con*  . 
sequence  of  that  application,  was  the  very  first 
time  that  1  could  file  an  information  at  all.  £ 
was  told  when  the  printers  were  tried  here, 
.  Why  do  not  you  resort  to  Mr.  Home  ? — Yoa 
are ,  afraid  of 'Mr.  Horoe.  To  be  sure,  thera 
was  some  reason.  If  I  had  known  that  I 
should  have  been  obliged  to  he4r  so  much  elo- 
quence !  especially  tn  have  the  trouble  of  re^ 
plying  to  it ;   it  would  have  been  a  prospect  I 
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have  waded  tbroagh  all  that  prospect,  if  I  bad 
been  ever  so  oiueh  apprized  of  it  before.  Aod 
when  Mr.  Home  waa  disclosed  to  be  the  au- 
thor, 1  certainly  should  have  prosecuted  bim. 
Bat  before  be  made  that  disclosure,  what  1 
said  is  true;  that  be  defied  the  laws  of  bis 
country  under  the  t^creen  of  the  printers.  Aod 
he  has  proved  himself  that  be  waa  not  to  be 
disclosed  without  a  prosecution.  He  gave  no 
authority  to  the  printers  to  go  to  the  solicitor 
of  the  Treasury,  and  make  a  disclosure  of  him : 
or,  if  be  did,  tbey  made  no  such  disclosure. 
And  yet  this  manner  of  delaying  the  cause  is 
one  of  the  grounds  upon  which  he  has  thought 
proper  to  treat  me  just  in  the  manner  in  which 
he  did.  Now  I  would  beg  you  a  little  to  re- 
eollect  how  that  part  of  the  conversation  arose, 
when  the  learned  gentleman  spoke  without 
book ;  when  be  spoke  at  first,  and  had  not  his 
words  so  well  measured  as  the  well-timed  la- 
bour of  his  closet  enables  him  to  measure  his 
words  upon  paper :  he  certainly  took  the  free- 
dom of  charging  me  of  using  all  means,  right 
or  wrong,  foul  or  fair,  in  order  to  get  a  convic- 
tion. 

Well,  what  is  the  next  article  of  his  ha- 
rangue? I*  am  reproached  for  having  boasted 
of  the  integrity  of  ray  character,  because  I  de- 
Bied  the  truth  of  a  false  and  impertinentcharge; 
because  it  is  neither  true  nor  .pertinent,  that 
ever*  I  had  employed  myself  in  the  way  in 
which  I  am  80  represented  to  have  employed 
nnyself.  And  what  is  the  boast  upon  that  P  It 
is  a  very  high  one ;  for  I  called  upon  bim  to 
name  bis  instances.  That  was  m  v  boast !  and 
innocence,  when  it  is  able  to  call  upon  its  re- 
Tiler  to  name  his  instances,  does  make  a  proud 
and  magnificent  boast.  8o  far  I  boasted.  Well. 
when  called  upon,  what  are  the  instances? 
The  first  is,  that  I  prosecute  before  a  special 
jury.  That  in  a  prosecution  which  I  (the  ser- 
vant of  the  public)  think  proper  (for  reasons  of 
public  weight  and  importance)  to  produce,  I 
wish  to  have  men  of  the  first  charact^^  of  the 
first  situktion,  men  of  the  highest  and  most  ap- 
proved honour,  my  judges !  that  is  the  first  ar- 
ticle in  which  the  opprobrium  is  to  be  justified 
of  my  using  all  means,  foul  or  fair,  in  order  to 
obtain  a  conviction !  lb  this  he  hu  all  the  ad- 
vantage that  an  accuser  can  possibly  have :  I 
eonfess  the  whole  charge.  It  is  my  desire  to 
have' all  tiiy  actions  so  tried ;  it  is  my  desire, 
and!  will,  whenever  I  can,  obtain  a  tribunal  of 
that  aort;  which  (from  the  great  dexterity 
and  wisdom  of  eloquence)  is  looked  upon  to  be 
the  best  topic  (brfbre  them)  to  condemn  me  for 
resorting  to !  This  is  another  matter  he  would 
have  been  totally  deprived  of,  if  he  had  submit- 
ted, as  those  poor  priotera  ctid,  to  be  defended 
S  counsel.  They  would  never  have  thought 
abusing  the  Attorney  General  (before  a  spe- 
cial jury)  only  because  he  thought  pro|ier  to 
)ay  his  cause  before  that  jury !  It  is  a  singu- 
lar way  to  takd  those  topics  which  go  beyond, 
the  ability  or  practice  of  any  counael  whatever! 
Then  the  next  attack  is  upon  the  poor  mas- 
ter of  the  Crown-office,  sir  James  fiurrow.    I 


do  not  believe  that  there  exists  in  this  world  a 
man  of  more  inflexible  integrity  than  sir  James 
Burrow.  ]  never  heard  him  charged  in  my  lifii 
with  any  thing  tike  opprobrium.  I  know  perfect* 
ly  well  that  if  I  were  to  a|»ply  to  sir  James  Bar- 
row, in  order  to  get  any  particular  maoncr 
of  striking  a  jury,  either  in  London  or  Mid- 
dlesex, that  he  would  set  himself,  for  the  whole 
evening  afler,  to  contrive  how  he  could  best 
cross  tbe  purpose  of  that  application.  I  koow 
he  would,  1  know  him  very  well,  I  am  sure  be 
is  a  very  honest  man ;  and  1  am  sure  I  should 
fare  exceedingly  ill,  if  I  waa  to  attempt  to 
make  any  such  application.  None  such  is  sug- 
gested. But  it  is  said,  that  the  solicitor  of  the 
Treasury  desired  sir  James  to  take  this  part;  to 
take  two  special  jurymen  out  of  every  leaf; 

K'vingthis  reason  for  it,  because  the  boolu  might 
!  maide  up ;  and  that  if  it  waa  once  known  to 
be  the  practice  of  sir  James  to  begin  in  the  mid- 
dle, or  tbe  end,  or  any  part,  they  might  be  made 
up  by  the  address  of  the  officer,  so  as  to  get 
a  particular  set  of  men  for  a  jury.    I  will  take 
it  as  said  by  the  gentleman :   the  solicitor  pro- 
posed that  there  might  be  taken  two  out  of 
every  leaf,  which  would  produce  the  fairest 
collection  of  the  jury  in  the  broadest  manner, 
and  out  of  tlie  greatest  number  and  variety  of 
names  and  people.    So  far  1  think   nothiuff 
unfair  in  the  solicitor's  application :   and  I  & 
not  know,  I  protest  to  God,  at  thu  very  mo* 
ment,  what  earthly  reason  sir  James  Barrow 
could  have  to  refuse  that,  except  the  one  which 
I  strongly  suspect  him  of,  namely,  that  oae — 
that  it  waa  desired  by  the  solicitor  for   the 
crown : — for  if  he  apprehended  that  it  wooJd 
five  the  slightest  ground  for  suspicion  by  tak- 
ing any  one  article  of  conduct  whatever,  he  is 
very  nice,  I  know,  and  very  obstinate ;  and  I 
am  su^e,  nothing  would  bind  bim  more  sorely 
to  refuse  to  takea  jury  in  that,  which  appeals 
to  me  to  be  the  most  impartial  way  ;  stronger 
and  quicker  than  an  application  on  the  part  of 
the  solicitor  of  the  l^reasury.    That  is  not  all ; 
but  the  sheriffs  of  Lbndon  are  abused :  the  ju- 
rors are  named  merchants,  who  are  not  so! 
Why,  do  I  make  up  that  book  ?   Is  that  one  of 
my  crimes?   The  sheriffs  off  London  make  it 
up.    When  it  is  returned  to  the  Crown-office^ 
the  names  are  taken  out  of  it,  in  the  most  im- 
partial manner ;  and  the  whole  sute  of  thai, 
mttead  of  loading  me  or  any  one  concerned 
with  the  slightest  calumny,  is  the  fullest  ac- 
^ittal  that  could  be  bad !   It  does  not  there- 
fore relate  to  any  sue  concerned  in  this  prose- 
cution.   Then  I  am  wrong  in  another  thing ; 
for  tinder  all  bad  administrations,  there  is  no- 
thing so  rife  as  prosecutions  for  libelsl  I  should 
be  glad  to  know  in  the  abstract  (without  refers 
ring  to  those  documents,  so  many  of  which  the 
learned  gentleman  produced  himself)  in  tbe 
eight  years  I  have  had  the  honour  of  being  At- 
torney-General, how  many  prosecutions  for 
libels  have  been  brought?  I  wish  that  was  slat- 
ed, in  order  to  shew  tbe  monstrous  number  of 
prosecutions  for  tifaiSets  I  They  are  not  so  maay 
as  I  ooold  wish ;   for  if  yoa  compare  the  pro- 
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wcntioDs  with  the  daiW  publicalioDs,  thftt  maD 
tpal  looks  at  those  pubUcations,  and  sees  how 
rife  and  rapk  the  scandal  is  upon  all  orders  and 
denominattoDs  of  men,  upon  all  branches  of  the 
gOTernment  and  the  state,  as  well  as  prhrate 
men  ;  whoe? er  sees  that  must  look  at  them 
whh  a  fery  peculiar  eye,  if  he  does  not  ^ee 
that  the  increase  of  the  scandal  is  a  great  deal 
more  than  the  increase  of  the  prosecution  for 
that  scandal !  and  yet  this  is  one  of  the  topics 
also  for  which  I  ha?e  been  abused !  It  is  said 
also  that  I  am  corrupt  in  another  respect,  be- 
cause I  condescend  to  consider  myself  as  the 
servant  of  the  whole  public,  and  so  liable  to  re- 
ceive orders  from  every  branch  of  the  legisla- 
ture. The  arguments  that  one  hears  used  upon 
these  occasions,  they  are  made  only  for  the 
moment.  I  should  not  be  astonished  if  from 
the  same  quarter  1  had  heard  it  was  one  of  the 
most  monarchical  sentiments  in  the  world,  to  in- 
sist that  there  is  any  public  officer  who  was  not 
tinder  the  orders  of  either  House  of  Parlia- 
ment. I  always  took  it  to  be  the  assuming  of 
those  that  call  tliemseWes  Whigs  (for  want  of 
a  better  nickname)  what  I  bold— that  in  a  free 
state  the  representatives  of  the  people  assem- 
bled in  parliamont  are  a  sovereign  member  of 
that  state ;  and  that  every  public  officer,  great 
or  small,  is  amenable  to  them.  But  how 
amenable  to  them  ?  1  wish  that  bad  been  a 
little  more  stated.  Amenable  to  them  to  do 
wrong  ?  No  man  ought  to  be  amenable  to  the 
greatest  and  the  proudest  body  of  men  what- 
ever to  do  wrong.  1  have  not  been  so  amen- 
able: for  in  those  instances  in  which  1  have 
tlipught  it  would  be  wrong  to  prosecute,  1  have 
stated  it  to  the  House,  and  the  House  has  for- 
borne the  prosecution  upon  my  representation. 
That  has  lieen  the  conduct  which  I  have  held 
upon  the  occasion;  and  a  conduct  which,  if  I 
am  questioned  for  it  (in  any  place  where  it 
would  be  pertinent),  I  should  be  very  glad  to 
render  an  sccount  of  that  conduct.  But,  says 
thegentlemau  (with  a  strain  peculiar  to  him- 
self), will  you  submit  to  be  sworn  in  order  to 
be  examined  by  me  f — To  what  P  Yes,  Sir ;  to 
any  one  fact  which  can  be  alleged  in  your  de- 
fence, 1  will  submit  to  be  sworn  to  the  truth  of 
it.  But  will  you  submit  to  be  sworn  in  or- 
der to  undergo  impertinent  questions  about  the 
motives  and  steps  of  your  conduct  from  time 
to  time,  such  as  I  shall  think  proper  to  pot  to 
you? 

Gentlemen,  I  put  myself  upon  your  good 
aense !  I  put  myself  (for  the  question  was  not 
meant  for  you)  I  put  myself  upon  the  candour 
and  the  good  sense  of  the  audience,  that  I  was 
imnertinently  treated  in  the  proposal ;  and  that 
I  anoold  have  been  ridiculous  to  have  submitted 
to  that  proposal !  I  spoke  to  some  persons  about 
it  (whose  authority  I  am  not  permitted  to  cite  to 
you)  who  concurred  in  opinion  with  me :  but  I 
am  sure,  and  I  put  it  to  the  mind  of  every  gen- 
tleman, whether  1  did  not  act  fight  in  that 
matter.  To  have  refused  bim  justice  would 
have  been  a  hard  and  improper  measure;  I 
4idiioli^uietbat.    To  reraie  ta  aaiwar  im- 


pertineotqueetions,  I  did  refuse  it ;  and  I  ap- 
peal to  the  candour  and  good  sense  of  this  aa» 
dience  that  1  did  right  to  refuse  it ;  and  it  would 
have  been  ridiculous  to  have  done  otherwise. 

These  are  the  topics  which,  as  far  as  I  can 
recollect,  have  been  produced  against  me. 
With  regard  to  the  rest,  the  gentleman  informs 
you,  that  the  law  as  it  stands  is  full  of  a  great 
variety  of  hardships.  1  don't  know  that  system 
of  law  under  heaven  which  may  not  be  per- 
verted to  purposes  of  hardship.  I  don't  know 
any  thing  so  perfectly  ridiculous  as  to  argof 
from  the  possibility  of  the  corruption  of  s  good 
thing  to  its  worthlessoess.  In  order  to  make 
any  thing  of  tbst,  he  should  have  gone  tht 
length  not  only  of  stating  what  might  have 
been  done,  but  what  was  done ;  ollierwise  yoa 
ma^r  sit  and  hear  that  glorious  constitution 
(which  I  have  known  so  many  able  and  elo- 
quent writers  and  speakers  extol  in  the  highest 
terms  to  the  skies)  you  may  sit  and  hear  it  re- 
viled from  one  end  to  the  other:  not  for  the 
mischief  that  it  actually  does ;  not  for  the  ine- 
quality in  point  of  justice  that  it  actually  ad- 
ministers ;  but  which  it  might !  But  let  him 
prove  that  there  is  any  thing  in  my  conduct  of 
this  prosecution  that  deserves  those  epithets 
with  which  he  charged  it,  and  I  must  submit 
to  be  covered  with  them.  But  that  will  not 
make  an  iota  of  difference  in  your  verdictp 
What  does  it  signify  to  you  (who  sit  to  con- 
sider whether  this  be  a  true  or  a  false  charge) 
that  it  comes  at  this  time  or  at  any  other  f  The 
gentleman  taxes  me  with  foll^  in  saying,  that 
if  it  were  a  crime  in  1775,  it  must  be  so'  ia 
J777  !  I  should  hold  it  to  be  the  utmost  folly 
to  say  otherwise.  If  there  were  any  impro|^er 
practices  with  regard  to  the  prosecution,  it 
might  be  a  reason  of  objection  to  those  who 
prosecute ;  but  with  regard  to  the  mere  ques- 
tion to  be  put  to  the  jury — is  he  guilty  in  man- 
ner and  form? — it  is  absolutely  nothing;  i| 
would  be  folly  to  assert  it. 

I  •have  now  stated  to  you  the  progress'  of 
this  business,  referring  to  his  own  witnessef 
for  the  truth  of  that  progress;  and  1  trusty 
that  upon  that  representation,  1  shall  not  be 
found  to  have  misconducted  myself  even  in  thf 
course  of  this  prosecution.  1  have  gone  very 
much  out  of  my  way,  and  very  contrary  to  the 
turn  of  my  temper,  when  I  have  embarked  s6 
far  in  a  defence  of  myself  at  all ;  but  when 
facts  are  stated,  I  thought  it  necessary  to  re- 
state and  explain  these  facts.  Beyond  that,  let 
general  and  loose  r^Bections  tske  wbst  place 
they  please.  1  put  myself  upon  mv  public 
conduct  for  my  justification,  without  boasting 
of  that  conduct  either  one  way  or  the  other. 
If  1  am  wrong  in  that  conduct,  let  it  condemn 
me :  if  J  am  right  in  that  conduct,  let  it  ap- 
prove me.  It  IS  upon  that  only  that  I  desire 
to  rest  it;  without  boasting  or  without  dis- 
claiming, either  on  one  side  or  the  other.  I 
will  say  no  more  upon  that  subject,  but  refer 
it  to  yoQ  to  determine  what  ought  to  be  done 
upon  a  charge  thus  stated,  and  thus  indnstri- 
oosly  pro? eo  upon  the  part  pf  the  defapdantj  if 
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^DV  proof  bftd  been  waDtibg  to  support  it  opon    ^ertatimis  migfit  hwh  before;  ^'et  oblr,  vipoH 
ihi  part  of  the  prosecutor.  bis  evidence,  yba  see  bow  it  standi !  The  un- 

bappjr  resistance  to  tbe  legislati?e  ambority  of 

Lord  Mansfield,    Gentlemen  of  the  jury,  if  ibis  Kingdo'ib  by  many  of  our  fellow-subjects  in 

ever  tbere  was  a  question,  tbe  true  merits  of  |  America,. is  too  calamitous  an  event  not  to  be 

Which  lay  in  a  very  narrow  compass,  it  is  tbe  I  iiiiip^^ssed  upon  all  y6or  minds ;  all  the  steps 


S resent.  This  is  an  information  aji^aiost  the 
efendant  for  wrKingand  composing,  and  print- 
lb^  and  po6lishing,  or  Causing  to  b6  printed 
and  published,  that  is,  for  b^ing  the  author  aiid 
publisher  of  a  paper,  which  the  information 
charges  as  a  seditious  libel.  1  f  it  be  a  seilitious 
libel  in  its  own  nature,  there  is  no  justification 
attempted :  why  then  there  are  but  two  points 
^r  you  to  satisfy  yourselves  in,  in  order  to  the 
forming  of  your  verdict. 

Did  be  compose  and  publish ;  that  Is,  wa4 
be  tbe  author  and  publisher  ai  it?  Upon  this 
occasion,  that  is  entirely  out  of  the  case;  for  it 
Is  admitted.  As  to  the  excuse  of  ignorance,  or 
being  Imposed  upon  (which  is  a  topic  in  the 
case  of  printers  and  others)  it  is  out  of  this 
case,  because  it  is  avowed  to  be  done  delibe- 
rately ;  and  it  is  now  avowed,  and  the  contents 
of  it.  Why  then  tbere  remains  nothing  more 
put  that  which  reading  the  paper  must  enable 
you  to  form  a  judgment  upon,  superior  to  all 
tbe  arguments  in  tbe  world ;  and  that  is. 

Is  tbe  sense  of  this  paper  that  arraignment 
of  the  government,  and  the  emplovment  of  the 
iroops,  upon  the  occasion  of  Lexington  men- 
tioned in  that  paper  ?  Read !  Yon  will  form 
the  conclusion  yourselves.  What  is  \\f  Why 
It  is  this :  that  our  beloved  American  fellow- 
pnbjects— {therefore  innocent  men) — in  rebel- 
lion  against  the  state.  They  are  our  fellow- 
subjects  ;  but  not  so  absolutely  beloved  with- 
out exceutiou !  Beloved  to  many  purposes :  be- 
loved to  be  reclaimed :  beloved  to  be  forgiven : 
beloved  to  have  good  done  to  them :  but  not 
beloved  so  as  to  be  abetted  in  their  rebellion  !-^ 
and  therefore  that  certainly  conveys  an  idea 
that  they  are  innocent.    But  farther  it  says. 


liberty  to  slavery!^ The  information  charges 
the  libel  to  relate  to  tbe  king's  government  and 
the  employment  of  his  troops.  Head  it,  and 
see  whether  it  does  relate  to  them.  If  it  does, 
what  is  the  employment  they  are  ordered  upon  ? 
what  is  tbe  employment  that  they  execute? 
To  murder,  the  paper  says,  innocent  subjects ; 
because  thev  act  like  Englidimen,  wA  prefer 
liberty  to  slavery  1  Why  then^  what  are  they 
who  gave  the  orders  ?  whftt  are  they  who  exe- 
cute them  ?  Draw  the  conclusion.  It  donU 
stand  upon  aigumeut.    If  any  man  dares  to 

S've  orders  to  murder  a  subject,  or  to  execute 
..  (Me  orders,  or  to 'make  any  subject  a  slave, 
he  IS  as  high  ii  criminal  as  can  exist  in  this 
ftate.  Evidence  has  been  examined,  ahd  (though 


buld  exanpioed:  and  wbafever  dTohbt  there 
igbt  be  With  regard  to  pie  b(>(^on  of  hbsii- 
Siat  LexuigtoDs  w&^rer  weight  ttl«'^* 


leading  to  it  are  of  the  mbst  universal  notoriety. 
Tbe  legislature  of  this  kingdbm  have  avowed 
thdt  the   Aoiericani   rebeM^d,  bediuse    fbef 
wanteil  to  shake  otf  tbe  Sovereignty  ^  tbia* 
kingdom;   they  prbfliite  onl^  to  bring  them 
back  to  be  tfiibjectd,  bnd  to  quell  rebeltioo : 
troops  are  employed,  money  is  expetided  Upoti 
this  grottnd ;  that  the  case  is  Ifere,  between  a 
just  government  and  rebellioti^  subjects ;  fbr  a 
just  and  a  good  purpose,  for  the  benefit  of  the 
whole.    If  I  don't  mistake,  the  first  hostifitietf 
that  are  comtnitted — (though  maity  steps  on 
both  sides  leading  to  tberti  existed  before)— 
but,  if  1  do  hot  mistake,  the  first  hostili^ties  are 
those  committed  upon  the  19tb  of  April,  1775. 
If  sotofc  soldiers,  without  autboritv,  had  got  in 
a  drunken  fray,  and  diuHter  had  ehsued.  and 
that  this  paper  could  relate  to  that,  it  would  be 
quite  a  diflerent  thing  from  the  charge  in  the 
information ;  because  it  is  cbarge<l  as  a  aedi- 
tibuis  libel,  tending  to  disquiet  tbe  minds  of  the 
people.    Now  what  evidence  has  Mr.  Gould 
given  P  Why,  he  says,  that  he  was  sent  with 
a  part  of  the  king's  troops,  by  the  orders  of 
general  Gage,  tbe  governor  of  tbe  provirice, 
the  commander  of  tbe  king's  troops ;  that  when 
they  began  their  march  (which  was  aboat  ttrd 
or  tnr^  in  the  morning)  he  heard  (1  think  he 
says  he  heard)  a  continual  firing  of  alariti  Can- 
non, which  is  a  signal,  at  certain  distanced, 
used  in  America  to  raise  the  country ;  and  that 
they  beard  as  soon  as  they  began  tneir  march  % 
ancifrom  thence  they  concluded  ttiikt  the  pro- 
vincials were  marchinfl^  to  attack  them.   Wbai 
they  came  within  sight  of  thedt,  they  ibakid 
them  armed,  in  bodies  of  troops  arkned.    Tbi^ 
was  not  a  stated  time  of  peace  when  the  king's 
troops,  under  tbe  authority  Of  the  governor,  go 
from  one, part  to  another;  to  have  bodies  of 
men,  in  military  array,  armed,  and  signals 
fired !  but  this  they  found.    And  he  says,  be 
cannot  tell  himself;  but  to  a  question  asked 
him,  he  says,  he  heard  the  provincials  charged 
our  troops.     He  says  in  bis  affidavit,  which 
he  has  likewise  sworn  to,  and  which  you  may 
compare,  that  be  saw,  on  their  arrival,  he  saw 
a  body  of  provincial  troops  armed,  to  the  nuiki-- 
her  of  about  60  or  70  men :  "  on  our  arrival 
they  dispersed,  and  soon  aUer  firing  began ; 
but  which  party  fired  first  I  cannot  exactly 
say."    And  then,  towards  the  latter  part  of  the 
affidavit,  be  says,  **  tfie  provincial  troops  re- 
turned, to  the  number  of  about  three  or  four 


■? 


hundred.  We  drew  un  on  thb  Concord  side  of 
the  bridge.  Tbe  provinciafs  catn'e  'doWn  oMA 
us ;  iippn  whieh  we  engaged,  lind  gave  \h^ 
the  ^tA  bre.^'  And  says  be,  «  dils  wa's'tMl 
first  etfgagetnent  afUr  (he  ine  at  tjixtt^a. 

ido'nUnued  firjog  from  both  baifieb  lasted  tb^ 
Kble  day.    TniyMf  via  Wounded  it  die  ^- 
Uiiikotffie'bi^,  Uttdta  tt<»W  \MM  'Htm 


Wlj 


fir  it  Itwti* 


IfTflsat  humanity  u  t  prisoner/'  New  Mm  tlii 
account  yon  see,  that  they  had  er«c(M  Hi  efl^ 
&eir  ttandards ;  each  bad  tbetr  troops  in  battle 
array;  tbey  were  ready  to  fight  Who  (from 
this  e?idence)  fired  firsts  be  cannot  tell ;  that 
is,  originally  tlie  first.  He  heard  that  the  pro* 
Tindan  charged;  bat  #bMh^  the  one  or  the 
otbiBT  fired  first,  be  cannot  tell ;  wben  the  two 
bodies  were  in  the  field,. each  expecting  the 
other  to  atuck.  This  Is  tbe  iiccount  given  by 
the  defendanrs  witnesa :  tbat  it  wis  the  king's 
troops,  by  order  of  tbe  oommander  and  tbe  go* 
femment,  tbat  were  engaged  in  this  fray,  in 
Which  those  lites  were  Tost!  Then  if  there  is 
nothing  parricufau',  but  it  is  a  eonseqaence  of 
tbe  general  dispute,  of  tbe  cause  of  this  most 
lamentable  and  unhappy  war,  no  good  man 
bat  must  himent  it,  and  wish  them  reclaimed. 
Ifit  is  barely  tbe  conse^nence'of  that  which 
has  led  to  further  hostilities  since,  you  will  read 
this  paper,  and  judge  for  yourselres.  You 
will  judge  Whether  it  con? eys  a  harmless,  in- 
Boceot  propoeition  for  tbe  good  and  welfare  of 
this  kingdom,  the  support  of  the  legislatiFo 
gOTernment,  and  the  kii^ff's  authority  according 
to  law ;  or  whether  it  is  t)ot  denying  the  go- 
f smment  and  legislati? e  authority  of  Bngland, 
and  justifying  the  Americans;  averring  that 
they  are  totally  innocent ;  tbat  tbey  only  de- 
sire not  to  be  slaTOS ;  not  disputing  to  be  sub- 
jects, but  they  desire  only  not  to  be  slaTea-;  and 
tbat  the  use  that  is  made  of  tbe  king's  troops 
n|Mio  this  occasion  (for  you  wilt  carry  your 
tniod  back  to  the  time  wnen  this  paper  was 
wrote)  was  to  reduce  them  to  sluTery.  And  if 
it  was  intended  to  conTey  that  meaning,  there 
can  be  little  doubt  whether  tbat  is  an  an^ign- 
ment  of  tbe  goTernment  and  of  the  troops  em- 
ployed by  them  or  not.  But  that  is  a  matter 
for  your  judgment  You  will  judge  of  the 
meaning  of  it ;  you  will  judge  of  the  subject 
to  which  it  n  applied,  and  connect  them  to$fe- 
tber;  and  ifit  is  a  criminal  arraignment  of 
these  tioops,  acting  under  the  orders  i>f  -the 
officers  employed  by  tbe  government  ^  this 
eonntiy,  to  charge  them  with  murdering  in- 
nocent subjects,  because  they  would  not  be 
Klares,  you  will  find  your  rerdict  one  way :  but 
if  yon  are  of  opinion  that  the  contest  is  to  re- 
duce innocent  subjects  to  slavery,  and  tbat  they 
were  all  murdered  (like  tbe  cases  of  undoubted 
murders,  of  Glenco,  and  twenty  other  mas- 
sscres  that  might  be  named)  why  then  jrou 
may  form  a  di&rent  conclusion,  with  regard  to 
the  meaning  and  application  of  this  paper. 

Without  l^riUft  yOu  any  reason,  you  will 
caiily  guesi  why  I  pasar  over  a  great  deal  that 
has  been  said,  that  ooght  not  to  hav*e  been 
eald:  but  there  is  one  thing  that  is  relative 
to  11^  Mbject,  'and  therefore  it  ought  to  be  said  : 
tbat  wiis,a  doubt  (upon  one  of  the  toiler  trials 
^^*lbe  printers)  that  occurred  to  tbe  jury,  in 
'v^biich  they  bad  a  difference  Of  opinion ;  "and 
th^iigiteedtocomein  and  leave  it  totnyVTe- 
^wOti.  I  bad  teild  them  (as  I  told  yon)  that 
**ne-of  ibepotets  to  guide  your  verdict  tirag, 
frhcther  yoa  understood  the  nieanhig-  of  -the 


itmAi  to  be^  ehM^  by  the  hifiMieiioii; 

One  of  tbetn  tlnderiiiood,  or  doubfAl,  ^h6* 
tber  (tbi*  was  iu  the  «Mie,  you  bee,  otf*  t 
printer,  of  a  third  p^tson)  whether  ictdal  p^oof 
of  a  seditiom  intention  (dMnol  fVom  the  \n» 
ference  froth  the  act  Itself)  was  rieeessart  to 
bte  proVM.  The  other  thought  that  a  MJlioUl 
hitc^nt  wte  by  hi#  to  be  hifi«rfed  frott  tbe  sedt« 
tibns  act;  and  they  eame  ib  and  propOMed  tbtff 
doubts.  Atad  i  toM  ttteto  trbtt  I  fell  yoa  (Mk 
what  I  believe  net ei*  tHA  doubted,  and  wbtl 
was  0ot  queMlotied  upihi  Ihiat  oci^ion,  though  1 
desired  tbey  would  move  tlie  coort  trpen  H^ 
if  tbey  had  any  doubt)  fhnt  It  in  not  neoessaiiy 
to  prove  an  actual  hrtent,  which  il  tbe  ptitai^ 
operation  t^  a  man's  mind ;  but  a  jury  irefH 
to  exerciM  'tbebr  judjfmcttt  fhrni  the  nature  of 
the  act,  as  to  the  mteot  ^Ith  #bich  it  Is  done.* 
As,  if  a  iflan  #rites  and  pbUishes  a  sedltiotM 
libel,  it  libel  tbft  has  a  seditious  tendency,  tbu| 
is  a  ground  to  a  jury  fh>fn  whence  u»  mfet'^ 
(when  it  is  Without  any  justification,  without 
any  ekcttseWthat  is  a  ground  from  wheoee  tu 
inrer  a  seditious  intent.  Just  as  If  a  mafl 
murders  anotlier  without  any  jUstifieatioti  or 
that  act,  it  is  a  sutBcient  ground  for  th<yury  to 
infer  that  he  did  it  maKdously.  That  answer 
was  given  to  tbe  jury. 

Gentlemen,  here  I  conOlude  every  thing  I 
shall  trouble  jrou  with,  by  way  of  charge,  be^ 
cause  you  will  exercise  your  judgment,  as  t 
have  said  before,  upoh  tbe  paper  and  the  infor- 
mation, by  reading  them,  which  you  may  batsi 
to  can^  out  with  you.  But  merely  for  tb^ 
sake  of  the  audience,  as  something  has  been 
so  much  mentioned  in  the  cause  (for  I  don^ 
g^ve  you  any  reason  for  taking  no  notice  dr 
any  tbin^  out  of  it)  I  think  proper  to  state  il 
in  80  particular  a  manner,  that  when  you  come 
to  see  it  misrepresented,  you  may  all  of  you 
remember  what  it  is,  and  what  it  was,  and 
upon  what  ground  it  passed ;  and  tbat  is,  with 
regard  to  tbe  Attorney  Generars  Reply.  Yot) 
see,  as  tbe  case  is,  it  is  entirely  out  of  this 
cause:  for  the  defendant  has  called  witnesses; 
and  I  thought  it  right  tbat  he  shoukl  know  it 
early,  that  hie  might  not  abstam  from  catting 
witnesses  to  avoid  the  reply,  and  in  that  mannl^r 
be  surprised.  Now  I  will  tell  vou  what  I  takie 
to  be  tbe  practice  whh  regard  to  that  matter. 
Tbe  nature  of  a  reply  is  the  plaintilTs  answer 
to  new  matter  advanced  by  the  defendant.  The 
plaintiff  knows  his  own  case ;  be  knows  bfi 
own  witnesses ;  he  opens  it ;  he  observes  upon 
his  witnesses ;  and  he  draws  such  oonclusiwin 
from  them  as  he  thinks  proper,  to  persuade  a 
jury  to  encrease  the  damages.  The  defendant^ 
if  he  only  makes  observations  upon  the  same 
evidence,  and  only  draws  conclutaoos  from  life 
Slime  evidence  to  the  jury,  to  lessen  the  da- 
mages ;  why  there,  there  is  nothing  new,  thora 
is  no  tfew  matter  at  all :    and  by  the  pratstlcei 

*  This  seems  \o  he  somewhat. incbdaistefil 
with  what  lord  'Afaobfiehf  laid- down  to  betftw 
law  wben  delivering  tbe  judgmeDiof  the  Cllltfl 
m  Woodftiira  QU^ 
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e  ezpedhion  of  bnsifiest  in  ev^W  causes, 
I  prosecotions  io  the  name  of  the  king, 
commQn  informers,  the  practice  in,  that 
lon^t  reply  where  that  is  the  case.  But, 
iisUndine  that,  if  the  defendant  Was  to 
I  point  of  law,  the  other  most  be  heard, 
was  to  throw  out  to  the  jury,  to  catch 
>  surprise  them,  allegations  of  fact  which 
[led  no  witnesses  to  proTe— yon  recollect 
oany  millions  offsets  you  have  had  urged 
r,  for  which  no  witneeeoa  were  called — 
many  extrinsic  to  the  cause)— there  the 
el  for  theplaintiff  may  set  the  jury  right,  and 
em  out  of  the  cause,  and  shew  that  they 
solutely  irrelevant  and  immaterial.  But, 
emn  trials,  in  state  prosecutions,  where 
attorney  General  attends,  I  never  knew  it 
1  hut  that  he  had  a  right  to  reply  .*  I  was 
years  solicitor-general :  I  was  attorney 
al :  I  have  known  it  often,  where  nothing 
leen  said  for  the  defendant  that  they 
bt  called  for  a  reply.  1  never  knew  it 
i  to  the  attorney  general,  where  he  in- 
upon  being  heard  in  reply :  and  I  be- 
the  present  Attorney  General  has  replied 
id  times.  This  is  so  much  the  law  of  the 
that  (if  my  memory  does  not  fail  me)  in 
oost  solemn  cases  (and  as  I  speak  from 
)ry  only,  if  there  should  be  any  slip  in  it, 
e  I  shall  be  excused)  and,  to  the  best  of 
lismory  in  the  trial  of  my  lord  Byron  (if 
entleroan  can  correct  me,  I  shall  be  very 
0  be  corrected — I  dare  say  there  are  some 
that  were  of  counsel  in  that  cause)  in  the 
of  lord  Byron,t  who  called  no  witnesses, 
ridence,  the  Attorney \  General  replied. 
House  of  Commons,  as  the  public  prose- 
for  the  nation,  insist  upon  it  as  an  abso- 
iglit,  that  they  are  to  reply.  It  is  a  great 
ago ;  but,  if  roy  memory  does  not  fail 
think  1  replied  for  the  House  of  Com- 
upon  the  trial  of  lord  Lovat,^  though 
lied  no  evidence.  I  speak  from  memory, 
nany  years  back  ;  and  therefore  if  I  am 
ken,  I  do  it  with  that  reserve  and  qualifi- 
i  to  be  set  right. — Ttiis  has  nothing  at  all 
with  the  cause ;  but  it  at  least  explains, 
»se  Who  want  lo  understand  it,  the  light 
lich  I  see  that  matter,  and  the  ground 
which  I  deteriuined  it.  . 

So  in  Dr.  Hensey's  Ca^e ;  although  the 
ler  had  given  uo  evidence  at  all,  yet  Yorke 
lor  general,  on  the  part  of  the  crown,  was 
in  reply  to  the  matters  which  had  been 
»i  in  defence  of  the  prisoner.  See  vol. 
. 1342. 

in  lord  Wintoun's  case  -,  ^though  the  pri  • 
called  DO  witnesses,  the  managers  for  the 
nons  replied.    See  vol.  15,  pp.  864,  et 

See  the  report  of  it  In  this  Collection, 

9,  p.  1178;  by  which  it  appears  that  lord 

D  called  no  witnesses  nor  evidence,  but 

Dver  that  the  Attorney  General  did  not 

• 

See  it  in  this  Collection^  vol.  18,  p.  530. 


[The  Jury  -withdrew  about  6ve  o^clock,  and 
returned  into  court  about  half  an  hour  after 
six ;  and  me  in  their  verdict,  that  the  defen- 
dant was  Guilty.] 


Further  Procbbdings  on  the  Trial 
OF  John  Horne,  Esq.  upon  an 
Information  filed  Ex  Officio 
BY  HI8  Majesty's  Attorney  Gb* 

IfERAL,      FOR     A     LiBEL,     IN     THE 

Court  of  King's-Bench,  on 
Wednesday  the  19th  and  Mon- 
day  the  24?th  of  november, 
1777.    [Published   by   the   Db- 

*    FENDANTy      FROM     Mr.     GuRNEY'S 

Short-hand  Notes.] 

Wednesday y  November  19,  1777. 

The  Attorney  General  moved  for  judgment 
against  Mr.  Home. 

Lord  Mafufield,  Is  the  defendant  here  t 

Mr.  Daniel^  the  defendant's  attorney,  an- 
swered, that  he  was. 

The  Information  was  read  by  order  of  the 
Court. 

Mr.  Home,  My  lords,  with  great  snbmissioii 
and  respect  to  your  lordships,  and  in  full  confi- 
dence and  security  of  protection  by  the  laws  of 
my  country,  I  presume  to  ofler  to  your  lord- 
ships that  1  am  not,  upon  this  information,  i^ 
proper  object  for  the  judgment  of  this  court. 
And,  my  lords,  I  f»nnot  mention  what  I  have 
to  say  in  arrest  of  the  judgement  which  Mr.  At- 
torney-General has  prayed  against  me,  without 
first  acknowledging  the  obligations  which  I 
have,  and  the  thanks  which  1  owe,  to  my  pro« 
secutor,  and  to  my  judge :  for,  my  lords,  it  is 
to  them,  and  to  the  arguments  which  they  used 
in  order  to  obtain  a  verdict  from  the  jury,  it  is  to 
them  that  I  am  indebted  for  that  argument 
which  must  prevent  the  judgment.  At  the 
same  time,  my  lords,  it  is  but  justice  in  me  to 
declare,  that  whatever  ill-founded  doubts  mighty 
at  the  beginning  of  the  trial,  have  harboured  ia 
my  mind  concerning  any  personal  enmitv, 
hostility,  or  prejudice  towards  me,  before  toe 
close  of  the  trial  tliey  were  all  entirely  efiaced : 
for  enmity,  my  lords,  is  not  a  supine  and  care- 
less, but  an  aaive  and  curious  principJe,' 
prompting  men  to  neglect  nothing  which  maj, 
tend  to  produce  the  desired  mischief.  And 
your  lordships,  I  am  persuaded,  will  see  reason 
to  believe  with  me,  that,  so  far  from  any  on- 
common  diligence  having  been  used  against, 
me,  neither  roy  prosecutor,  nor  my  judge,  nor 
my  jury  had  ever  so  much  as  once  cast  an  ere 
over  the  information  brought  against  me;  tor. 
your  lordships  will  instantly  perceive^  bv  look-, 
mg  at  the  record,  that  I  am  not  therein  barged 
with  any  crime. 
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Bfy  lords,  when  first  I  iaw  the  charge  Id 
^Ihe  intbrniation,  I  thought  of  it  the  same  which 
]  DOW  offer  to  yonr  lordships ;  and  therefore, 
fearing  nothing  but  the  inattention  of  the  jury, 
the  greater  part  of  my  defence  consisted  of  mo- 
tires  pressed  upon  the  jury  for  their  attention : 
and  when  I  hoped  I  had  secured  that  point  (the 
only  favour,  as  I  then  declared  to  them,  which 
I  had  to  requlest)  I  then  proceeded  to  shew  that 
there  was  not  any  crime  in  that  which  was  al- 
leged against  me;  keepinp^  my  eyes  always 
fixed  upon  that  with  which  alone  1  had  to  do, 
namely,  the  charge  in  the  inform^ion  ;  and  I 
desired  the  jury  to  take  the  information  out  of 
court  whh  them. 

But,  my  lords,  when  I  heard  the  reply  of  Mr. 
Attorney -General,  and  the  address  of  the  judge 
to  the  jury,  I  was  no  longer  at  a  loss  to  under-, 
stand  how  it  happened  that  I  could  not  see  in 
the  charge  against  me  that  criminal  matter 
which  they  imagined  it  to  contain:  for,  my 
lords,  1  then  heard,  for  the  first  time,  that  there 
was  an  insurrection  or  rebellion  in  the  colony 
of  Massachuset's-Bay ;  that  certain  |)ersons — 
and  those  persons  denominated  king's  troops — 
were  employed  by  his  majesty  and  by  the  go- 
Ternment  for  the  purpose  of  quelling  that  in- 
anrrection  or  rebellion  ;  that  in  this  their  em- 
ployment and  service  an  engagement  ensued 
uet^reen  the  said  rebels  or  insurgents  and  the 
aaid  king's  troops  so  employed ;  that  in  this 
engagement  certain  of  the  said  insurgents  or 
rebels  were  slain  by  the  said  king's  troops ;  and 
that  my  advertisement  and  the.charge  of  mur- 
der, said  to  be  contained  in  it,  related  to  the  said 
insurgents  or  rebels  so  slain  by  the  said  king's 
troops  so  employed. 

And,  my  lords,  the  judge  did  very  fairly,  and 

very  plainly  and  precisely,  and  in  express  words 

shew  to  the  jury,  that  on  these  circumstances 

did  depend  the  whole  criminality  of  the  charge 

'  against  me. 

Mow,  my  lords,  though  the  jury  did,  through 

want   of   attention,  forget   to   consider   that 

these  circumstances  were  neither  prored  nor 

cbarged ;  your  lordships,  I  am  sure,  who  are 

to  look  to  nothing  bufto  the  record  itself;  your 

lordships,  1  am  sure,  will  not  fail  to  consider, 

that  no  indictment  or  information  can  be  cured 

or  made  good  Jby  any  implication,  argument, 

flopposed  notoriety,  or  intendment  whatever. 

KaUiing  can  be  assumed  or  intended  against 

me,  but  what  is  expressed  in  the  record  itself. 

If  therefore  in  the  whole  range  of  possible  oc* 

curreoces  there  can  any  one  be  imagined  in 

which  it  would  not  be  criminal  to  say  that  the 

king's  troops  (no  technical  term,    my  lords, 

frott/reavx,— flocks — companies — even  deser- 

lero  may  be  comprehended  under  that  term)— 

if  therefore  any  one  possible  occnrrence  can 

be  imagined  (and  I  suppose  there  are  a  great 

many,  the  judge  who  tried  me  helped  me  to 

aome,  above  twenty)— if  any  one  can  be  ima- 

Ifined,  in  r'htch  it  would  not  be  criminal  to  say 

that  the  king's  troops  have  committed*  murder, 

Ibeo  your  lordships  cannot,  upon  this  intbrma- 

aieo,  proceed  to  judgment ;  because  the  infer* 
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mation  wants  those  necessary  aFerments,  which 
cannot  by  any  means  be  intended.  For  your 
lordships  will  find,  by  looking  at  the  record, 
that  in  each  of  the  vanoos  counts  which  Uiis  in- 
formation contains,  it  is  simply  averred,  that  I 
did  write  and  print  and  pubhsb,  and  cause  and 
procure  to  be  written  and  printed  and  pablished, 
to  the  tenor  and  effect  following. 

Your  lordships  will  therefore  be  pleased  to 
examine  the  record;  and  I  have  not  the 
smallest  doubt  that  your  Ico^ships  will  do  m^ 
that  justice  which  my  jury,  through  want  of 
attention,  did  not. 

Attorney  GeneraL  My  lord,  if  I  under- 
stand  the  effect  of  this  motion,  it  is,  that  the 
matter  of  the  information,  as  charged,  does  not 
state  a  crime.  That  indeed  is  the  necessary 
form  of  the  objection  to  be  made  in  this  stage  of 
the  business ;  for,  in  this  stage  of  the  business, 
every  thing  is  to  be  taken  to  be  solemnly  true 
which  that  information  has  stated  as  essential 
to  the  constitution  of  the  crime,  and  which  tha 
jury  consequently  have  found.  Now,  my  lord, 
it  IS  said,  that  nothing  is  to  be  assumed  but 
what  appears  upon  the  record ;  and  that  the  in* 
formation  wants  some  averments.  I  was  very 
attentive  to  collect,  if  I  possibly  could,  what 
species  of  averment  it  was  that  the  infbrmatioa 
was  supposed  to  want.  But  I  missed  it,  if  it 
has  been  stated  on  the  part  of  the  defendant.' 
What  kind  of  averment  inserted  in  this  infor- 
mation would  have  supplied  it,  and  have  made 
it  a  perfect  description  of  the  crime  ?  I  shall 
take  op  the  information  itself  to  shew,  in  the 
course  of  the  argument,  that  there  is  enough 
stated  in  it  to  make  the  crime.  The  informa- 
tion does  not  end,  as  is  supposed  on  the  part  of 
the  defendant,  merely  in  these  word8,^that  ho 
had  *'  written  and  published,  and  caused  and 
procured  to  he  written  and  published,  accord- 
ing to  the  tenor  and  effect  following."  The  in- 
formation states  expressly  that  he  had—-*'  writ* 
ten  and  published  a  certain  false,  wicked,  mali- 
cious, scandalous,  and  seditious  libel  of  and 
concerning  his  majesty's  goyernment  and  the 
employment  of  his  troops,  according  to  the 
tenor  and  effect  following."  So  that  the  mat- 
ter found  by  the  jury,  and  upon  which  your 
lordship  is  either  to  pronounce  judgment,  or  to 
say  that,  stated  so  upon  the  record,  it  amounts 
to  no  crime  in  estimation  of  law,  is,  that  he  did 
write  that  fi^lse,  wicked,  malicious,  scandalous, 
and  seditious  libel  of  and  concerning  the  king's 
goveniment  and  the  employment  of  his  troops. 

I  own  1  expected  that  he  would  have  gone 
farther,  and  that  he  would  have  endeavoured  to 
prove  that  such  words  as  are  included  under 
the  tenor  and  effect  following,  delivered  in  writ- 
ing to  he  printed  and  published  concerning  the 
king's  government  and  concerning  the  employ- 
ment of  his  troops,  were,  in  themselves,  so  mani- 
festiy  innocent,  that  it  was  necessary  for  a  court 
of  justice,  upon  this  record,  to  say  that,  not-^ 
withstanding  the  jury  has  found  a  libel  nob- 
lislied  accoraing  to  the  tenor  and  effect  follow- 
ing, yet  there  is,  in  truth,  nojibel. 


T^r  ter<Mii{)(|  wjlL  ohl^f e  whit  U  it  IM 
l^  bad  ^id  i99|9ic«raJQg  tb0  kin^t  ffOTjfrfHP^nt, 

Awrifif  mtf»  to^iUmmr,  w^b^i,  J(6r  that  ifia$^ 

at  or  near  Lezingtim  .l#d  Qopconfl  ij»  tbe  prp- 
VJo^qf  MaMM»l4i^>^S»jr9  in  TUvw  ^Mplfod, 
fip  th^  ^9tb  of  M  AprU."  T))i«  >here&«  19 
vrbal  be  baa  9f^  |H)i¥WrDiqg  th^  goT|Qrgiin«ot 
IM>d  cqpoerwog  tbe  «vDPpl<^^ii>«nl  4^^  tbe  troop* ; 
that  tbey  were  to  commit  ^iv4^  !HKKI  tbip 
king's  sabjects,  ooJy  becaoaa  tbey  weire,  some* 
tbi^  better  tbap  «iiioceDt,»-«^ieiitprioiia,  in 
}m\nf  fi|itbfal  to  the  cbm^fNr  of  Epglaabmen, 
pod  in  preC^rrii^g  d^atb  to  aUvery.  If  at  be 
possible  tp  4Wt9  tb^t  tb^a?  morda  (|itt«r«ifd  and 
u»plied  in  tb^  nMMi^erin  wbich  tbi)i,ry)oprd  |tp- 
IpHiea  Ibam,  to  tbe  piiUic  gofturm^puaoi  of  tpe 
f(Ottptry«  gqd  tbe  eiyiployjmeiit^of  the  troqpy)  are 
foaociliit  words,  then  th^  argiinvent  ipigbt  have 
^en  aomc  foundiRtion.  But  to  a^y  that  tbera 
19  any  want  of  aprenof  nt  to  tbia — ^till  I  bear 
irhal  averineat  cphM  bav«  wadotliis  cbprj^ 
jppi^  plain,  vfH^  di«MlM^9  m  a  cbfcge  of  morder 
vpop  il)ia  lying's  aiflyieotf,  against  tbe  employ- 
pnent  of  Ibe  troops,  agpipat  ^  qatiooal  portion 
Vf  public  /proe;  it  iCMUiot,  in. my  mind,  b/ 
fvords  be  made  mor^  strict  and  plain  tba^  tt 
l^v  atanda  upon  tbe  reoord. 

Tfae  effcioi  ol'  tbese  worda  1  induatrioiisly 
avoid  tpapcjak  of  qoisf  :  tbe  degree  of  favour 
)bat  b^lo^gs  to.tfa^ip  will  be  tiie  apl)|eot  of  far- 
tbier  discussion :  tbe  (j^ly  question  thf^t  is  at 
pr^lfsnt  before  tbe  cofirt,  19  simply  tbis ;  whe- 
ther the  libel  as  9|l^ed  in  the  record,  deep  or 
4o6B  ^ot  oon^iu  jpufljcient  ipfitter  of  alaoder. 

I^EJPLY. 

Mr,  Bornfn  I  should  be  very  happy,  my 
lords,  ft  all  times  tp  pay  to  Mr.  Attorney-Ge- 
Beial  all  thoae  coipplunenta  which  are  person- 
ally .and  officially  4t|e  to  him ;  and  I  would  ra- 
flier  bar^  ris%ued  the  chance  of  exposing  my- 
fwlff.tbtn  not  pay  to  him  the  oompiiment.of  a 
■K^ply ;,  if  iodeed  I  oould  bare  found  in  biaao- 
awer  any  thiog  to  which  even  tbe  appearance 
of  4t  r^iy  could  he  gkven.  However,  1  will  dd 
for  him  what  I  can. 

Mr.  Attorney -General  baaaaid,  that  he  could 
9ot  diacover  from  fny  thing  which  J  bad  ad- 
l^cied,  what  omittied  avermenta  were  fug- 
^«llM  by  me  to  be  neoeaaary  to  tbe  informa- 
tifm*  My  lords*  tbopgh  Mr.  Attomey^eoeral 
m^y  have  miwed  them,  f  pur  h>rdsbipa,  J  am 
furei  did  b^ar  ine  very  plainly  ^nd  distinctly  : 
and  though  I  did  not  formally  pay,  such  and 
aiiob  averment  are  oeiceasary  to  the  informa- 
tion ;  yet  when  I  told  yonr  kirdships,  that  in 
tl^  liepiy  of  the  Attomev^Goikerali  and  in  the 
addi^cssof  the  judge  to  the  jury,  I  then  beard, 
for  jLb/B  fii;8t  time,  that  there  was  ja  nebellion  ia 
Maiisacbascit'a-fiay,  And  tbM  .certain  Kernoua 
were  employed  to  quell  that  rabellion ;  your 
Ipcdabips,  I  ^^m/iuiie,  ^d  the  whole  ^purt  .veiy 
Wf  11  uaderstQHl  |h«|  thw*  ^W:^  tjio  ftveiHMiitp 
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wbi^  iforo  neQeapary  to  the  h^broaatioo. 
And,  ipy  lordft  it  W^  not  inpt  of  any  aattrical 
inclination  that  I  uDputfed  the  omission  of  those 
avcipnieota  to  oarelcsmiess ;  I  had  .other  rea- 
|lons.     For,  indeeil,  1  know  very  wet)  (and 
.qppn  peflec^ipn  \  dt^'o  aay  your  lordships  will 
kop^  very  well)  why  those  ayefipents  wer« 
omitted.   Vy  lords,  tbe  truth  i^,  that  Mr.  At- 
torney .Qeneral  found  hio^lf  between  ScylU 
apd  Ch^ylniia.  If  he  inser(ed  these  av^ments, 
he  split  on  900  aide,  on  t(ie  prool'.    My  lords* 
tbe  advantagea  are  very  numerous  and  great 
which  I  ahould  have  derived  from  thoae  ajrer- 
ments.    Tbe  inforinatioo  would  have  been  de- 
stroyed, for  want  of  proving  what  was  averred  ; 
therefore  be  did  not  cbuse  to  aver  them.    By 
the  nature  of  his  answer  to  me,  I  am  perauadrd 
he  tras  fiw^ire  of  it :  and,  (rpm  certam  int^lli- 
genep,  I  ^pow  th^t  there  waa  a  conspUatipn  ou 
ttiMS  drewipg  np  of  tbe  inibrmation  againat  nie. 
It  was  proposed  lo  alti^  tbe  infomiaupn  |   but 
having  obtained  verdicts  upon  the  other  infor- 
matiops,  it  waa,  upon  consultation,  agreed  byv 
the  learned  gentlemen,  the  kbg's  counsel,  that 
the  information  against  me  should  be  litmlly 
tbe  same.    |  know  it  from  certain  information, 
which  I  obtaiped  without  the  Jeast  treachery  in 
my  ioforpiantp ;  for  the  gentlemen  frbo  c^uaed 
me  to  kpow  it,  had  not,  ip  wb^t  they  aaid,  this 
leaKt  notion  that  they  were  telling  me  any  thing. 
My  lords,  before  1  beard  Mr.  Attorney-Ce- 
nerars  anpwer,  1  was  a  little  apprehensive  that 
1  mia^bt  meet  with  some  dimculties.    I  was 
sure  1  ran  no  hazard  in  tbe  principle  of  my 
objection.    I  thought,  indeed,  that  I  might 
perhi^s  be  puzzled  in  the  application  of  it,  by 
cases  of  law,  or  by.  precedents  that  I  had  never 
before  hei^rd  of.    Now,  my  lords,  though  Mr. 
Attorney  General  has  not  favoured  me  with 
any,  and  though  I  cannot  myself  give  you  ao 
adjudt;;ed  case ;  yet  your  lordabips  will  Forgive 
me,  unused  to  tbese  matters,  if  1  read  to  you 
the  opiuion  of  a  learned  ^udge  in  a  matter 
exactlv  similar  to  this.    It  is  iu  tbe  case  of  loril 
Russell.  ,Tbe  opinion  I  mean  is  that  of  Sir 
Hobert  Atkins.     His  words  are  remarkabl/ 
fortunate  for  me ;  and  it  being  that  kind  of  law 
obvious  to  persons  who  pretend  to  understand 
no  niore  than  what  common  sense  will  direct 
them  to,  I  did  banpeu  to  have  read  that  book 
long  ago.    J  beg  leave  to  read  some  little  of  it, 
because  it  literally  applies.    He  takes  notice  of 
that  part  of  the  mdictment  whcare  it  ia  averred 
againat  lord  Russell,  that  he  was  at  a  cooanl* 
tation  for  the  purpose  of  seizing  tbe  king** 
Ij^parda.    Qe.aaya,  <  guards'  [there  is  co  £f» 
ference  between  guiu^  and*  troops,--pe^cce|ii 
indeed  tfiat  troopa  is  a  ipiich  wider  word  thaia 
guards.    Troops !  we  aay  a  troop  of  atrollio^ 
players.] 

•<The  guarda— What  guards?  What,  or 
whooA  does  tbe  law  understand  or  allow  to  be 
the  long's  guards,  for  tbe  preservation  of  bis 
person  f  Whom  aball  the  court  that  tried  this 
noble  lord,  whom  shall  the  judges  of  tbe  law 
thai,  were  then  present,  and  upon  their  oaths, 
whqgi  nbali  Ahc^  iudgp.^r  l^ally  updonrtanJ 
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by  tliMe  «K«An)t  t  '^^^  Mver  read  of  ibem  ia 
•U  tlKir  law-books.  Thera  is  not  aay  statute 
law  that  nakes  the  least  nientioD  of  any 
guards.  The  law  of  Bngfland  takes  no  aotiee 
#f  any  SQcb  ^oanls;  aod  therefore  the  indict- 
meot  is  uocertain  and  void."  He  ssa^s,  **  the 
Isse  of  hissubjeels  is,  next  under  €rod,  the  best 
fpiard  of.  kings."  He  says,—**  The  very 
judges  that  tried  this  noble  lord  ware  the  king's 
suards,  and  the  kingdom's  guards,  and  this 
Mrd  Russell's  guard  against  all  erroneous  and 
inpariect  indictments  from  all  false  evidence 
and  proof"— (What  immediately  follows  does 
MOty  indeed,  apply  in  my  Case)—**  from  all 
atrains  of  wit  and  osatory"— (there  has  been 
none  here,  my  lords) — **  misap|ilied  aod  shuaed 
by  conosel.  It  bad  been  fit  for  the  eourt  that 
tried  this  noble  lord  on  this  indictment,  to  have 
•atisfied  themselves  from  the  king's  counsel, 
what  was  mesnt  by  tjiese  guards..  Butadmit  the 
seizing  and  destroying  of  those  who  are  now 
called  the  king's  )ife-guard,  had  been  tbe  guard 
intended  within  this  overt  fait^^^  or  open  deed, 
(these,  my  lords,  are  the  averments  which  are 
•imitar  to  those  that  1  propose— these  are  the 
averments  which  Mr.  Attorney-General  en- 
quired after)  **  yet  (he  says)  the  indictment 
should  have  set  forth,  that  de  facto  the  king 
had  chosen  a  certain  number  ofmen  to  attend 
upon  and  guard  bis  person,  and  set  forth  where 
Cliey  did  attend,  as  at  Whitehall,  or  the  Mouse, 
or  the  Savoy,  Sec.  and  that  these  were  the 
gaards  intended  by  the  in'tictmeot  to  be  seized 
and  destroyed  ;  that  by  this  setting  forth,  the 
court  might  have  taken  notice  judicially,  what 
aod  who  were  meant :  but  to  seize  and  destroy 
the  king's  guards,  and  not  shew  who  and  what 
IS  meant,  makes  the  indictment  very  insuffi- 
cient."* My  lords,  Mr.  Attorney-General  (I 
be^  thecourt^  pardon,  I  shall  take  up  very  little 
oHbeir  time)  the  Attorney  Gener'al  says,  be  ex* 
pect^  I  should  have  said  that  the  matter  con- 
tained in  the  iuformation  is  no  libel.  1  should 
perhaps  have  said  so,  if  libel  bad  been  such  a 
technical  term  ihat  I  could  have  known  what 
it  meant :  and  if  it  was  such  a  definite  and 
technical  term,  then  perhaps  my  objection 
would  not  have  all  that  weight  with  you  which 
1  no^  believe  it  will.  Tbe  sending  of  a  wooden 
Ifanf  was  adjudged  by  this  court  to  be  a  libel. 
There  are  many  other  things  that  might  be 
adjudged  libels.  It  is  impossible  for  me  to 
nay  what  libel,  means.  It  is  not  a  technical 
term  ;  and  perhaps  if  it  had  been,  I  he  Attorney* 
General  would  not  have  had  quite  so  much 
difficulty  to  make  this  information  good :  but 
not  being JL  technical  term,  it  makes  those  other 
avetments  the  more  necessary. 

Mr.  Attorney  General  has  then  tried  to  help 
the  deficiency  of  tbe  averments  in  tbe  informa- 
tion by,  of  and  cencernmg — *'  of  and  concern- 
ion^  bis  majesty's  government  and  the  employ- 
■aeat  of  his  troops." — 1  believe  there  is  no 
comprehended  in  *  of  ai^d  concerning ;' 
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for  it  may  be  of  and  concerning  good,  as  veH 
as  bad.  The  word  *  concerning'  means,  look* 
iug  at  together ;  and  that  is  tbe  only,  and  tbe 
single  meaning  of  tbe  word  *  concerning.'* 

Now,  my  lords,  if  Mr.  Attorney  General 
should  succeed  in  this  his  prayer,  he  Will  be  a 
very  Jortun ate,  though  not  a  very  reasonable, 
gentleman. 

My  lords,  a  proof  of  all  those  maffers  which 
should  have  been  averred  (which  I  am  fonndea 
in  saying  by  the  opinion  of  the  judge,  who 
pressed  them  upon  thejury  as  motives  for  their 
verdict,  aod  wbicli  I  firmly  believe  he  would 
not  have  done,  if  be  had  not  believed  that  they 
were  contained  in  the  information)  a  proof,  my 
lords,  of  all  those  circumstances  was  supplied 
fiH*  the  Attorney  General  by  the  judge  on  the 
trial ;  for  he  produced  no  evidence  of  theni 
himself:  and  he  will  be  very  foitonate,  indeed, 
if  he  can  now  prevail  upon  tbe  Court  to  supply 
likewise  the  deficiencies  in  the  indbrmUtion. 

Lord  Muiufield.  Whatever  ihe  degree  of 
guilt  may  be,  how  stro^ly  soever  it  may  lisv* 
been  proved,  or  whatever  observations  nwy 
have  arisen  in  this  ease ;  yet  if  tbe  defendant 
has  a  legal  advantage  from  a  literal '  flaw,  God 
forbid  thai  he  should  not  have  the  benefit  of  ii« 
It  is  most  certain,  that  at  tbe  trial  the  inferraa** 
tton  was  considered  to  be  words  spoke  of  and 
concerning  tbe  king's  government  and  his  em* 
ployment  of  his  troops  ;  that  is,  the  employ- 
ment  of  tlie  troops  by  government.  Upon  that 
ground  tbe  defendant  called  a  witness,  Mr. 
Gould.  The  Attorney  General  rose  to  object 
to  him  ;  but  it  was  very  clear  that  he  was  a 

{»roper  witness ;  and  he  acquiesced  immediate^ 
y,  becaose  it  was  extremely  material  to  sbeir 
what  the  subject-matter  was  to  which  the  libel 
related^if  it  was  tlie  employment  of  the  troops 
under  proper  authority  that  came  within  tbe 
charge  in  the  information.— Had  it  been  a  law- 
less fray  (which  I  believe  I  saki  at  the  trial,) 
bad  it  been  a  lawless  fray  it  would  not. 
Though  the  faying  so  might  have  been  a  libel 
of  tbe  individual's,  yet  it  would  not  have  been 
this  lil)el :  it  would  not  have  been  this  libel  of 
the  king's  troops  employed  by  him.  Now  at 
first,  abd  at  present,  it  seems  to  me,  that  **  of 
and  concerning  tbe  king's  government  and  the 
employment  of  bis  troops,"  pins  it  down.  But 
I  doubt  a  little  npon  it.  There  is  some  weight 
in  ihe  objection,  whether  in  tbe  form  of  drawl- 
ing there  should  not  have  been  innoendoea.  In 
common  reason  and  understanding,  it  is  charg- 
ed ';  but  whether  technically  charged  or  not,  I 
do  not  know ;  and  therefore  as  to  this  porot, 
without  prejudice  we  will  take  some  time  te 
consider  of.  it ;  to  see  whether  precedents  can 
be  found  which  require  this  technical  acmpo- 

*  in  maintenance  of  this  argument,  Mr. 
Home  published  his  *  Letter  to  Mr.  Dunning 
on  the  English  particle,'  (as  to  which,  see  Bosr 
well's  Life  of  Dr.  Johnson,  vol.  S,  p/S78,  8vo 
edition)  the  contents  of  which  he  afterwards 
incorporated  into  cbapten  6,  7,  and  8,  of  the 
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Umiy  over  and  above  that  certainty  which  is 
sufficient  to  eyery  reader :  and  we  will  go  on 
with  the  rest,  debene  esse,  as  we  could  not  pro- 
nounce judgment  upon  it  now,  and  will  con- 
sider ot  it  till  he  comes  up  again,  if  we  find 
sufficient  to  satisfy  us  to  over-rule  the  ob- 
jection. 

[Lord  Mansfield  then  read  his  notes  of  the 
evidence  given  upon  the  trial  as  follows.] 

Lord  Mansfield,  This  is  an  information  filed 
by  the  Attorney  General  against  John  Home ; 
and  it  was  for  publishing  the  advertiseneots 
that  have  been  read  from  the  information. 

Thomas  Wilson  proved  the  advertisements 
in  question,  the  manuscripts,  to  be  the  band  of 
Home ;  and  Henry  Sampson  Woodfall,  he 
published  the  advertisements.  He  swears 
that  the  defendant  gave  him  a  paper  the  7th  of 
June,  to  publish  in  his  own  and  send  to  the 
other  papers ;  and  that  the  defendant  paid  the 
fees.  Then  he  produced  two  advertisements 
to  publish.  The  defendant  cross-examined 
him,  and  he  assented  to  the  question  of  the 
ero8S«examination,  by  saying,  *'  By  your  de- 
sire I  inserted  these  advertisements,  and  pub- 
lished tbenn  as  your  act  aud  deed.  You  never 
desired  to  he  screened  ;  but  you  desired  to  be 
given  up.  You  said,  they  should  not  wont  full 
evidence."  William  Woodfall  proved  likewise 
a  paper  given  him  by  the  defendant  to  be  in- 
serted in  The  London  Packet  and  Horning 
Chronicle ;  which  were  the  advertisements  in 
the  record.  Therefore,  upon  the  fact  of  print- 
ing and  publishing  there  is  no  doubt  at  all. 

The  (lefendaot  called  a  witness  to  prove,  that 
really  and  in  truth  there  was  a  subscription, 
and  that  the  money  was  actually  raised ;  and 
he/likewise  called  William  Lacev,  who  proved 
that  100/.  was  paid  to  him,  and  by  him  remit- 
ted to  Dr.  Franklin :  that  was  100/.  and  no 
more.  4nd  then  the  defendant  called  Thoroton 
Gould.  And  he  said,  that  at  Lexington,  on  the 
19th  of  April  1775, ^he  was  a  subaltern  officer. 
He  was  ordered  there  by  the  adjutant  of  ge- 
neral Gage,  the  commander  in  chief  of  tiis 
.  majesty's  troops,  and  governor  of  the  province : 
and  he,  together  with  the  other  troops,  set  out ; 
and  between  two  and  three  in  the  morning  he 
was  taken  prisoner:,  that  he  heard  the  nrovin- 
cials  charged  our  troops. — **  We  found  them 
armed.  We  supposed  they  were  marching  to 
attack  us,  from  a  continual  firing  of  alarm  can- 
non, early  in  the  morning,  as  soon  as  we  began 
to  march.  Notice  or  alarm  guna  are  to  raise 
the  country."  Upon  this  evidence  the  jury 
found  him  guilty. 

EiOrd    Mun^ld.    Mr.   Attorney   General, 
have  you  any  thing  to  say  ? 

Ait.  Gen.    Mr.  Home,  1  suppose,  wili  say 
what  he  can  in  extenuation. 
'    Lord  Mansfield.  Mr.  Attorney  Genera],  have 
you  any  thing  to  say  ? 

An.  Gen.    It  belongs  to  the  defendant,  I 
apprehend,  to  state  what  he  can  tQ  the  Court 
in  his  extenuation. 
•   Mr.  Xfornc.  I  shall  state  nothing  in  extenua- 


tion till  your  lordship's  decision  has  told  ms 
that  there  was  a  crime.  I  do  not  know  wbm 
the  crime  lies  at  present.  My  objection  goei, 
that,  there  is  no  crime  in  the  information.  It 
is  impossible  for  roe  to  extenuate  that  which  I 
do  not  acknowlegp. 

Lord  Mansfield.  Qave  you  no  affidavits  of 
circumstances,  or  any  thing  ? 

Mr.  Home.  None  in  the  worid.* 

Lord  Mansfield.  Let  him  be  committed. 

Mr.  .Home.  Will  your  lordship  commit  ma 
before  it  appears  whether  I  fim  even  accosed 
of  any  crime  f 

Lord  Mansfield.  No,  then  yon  may  coma 
up  on  Monday. — You  came  voluntarily  now  f 

Mr.  Home.  1  did. 

Lord  Mansfield.  Then  come  up  volontarily 
again.^lf  you  should  find  any  precedents  on 
either  aide,  1  wish  you  would  give  them  to  ns. 

[Tl)is  recommendation  to  bring  precededts 
was  I'epeated  to  the  Attorney  General  and  to 
the  defendant,  two  or  three  times. 

To  which  Mr.  Home  replied,  that  lie  was 
not  himself  Very  likely  to  produce  precedents.] 


King's  Bench,  Monday^  Nov.  94, 177T.' 

Lord  Mansfield.  In  reading  my  notes  the 
other  day  in  the  case  of  The  King  and  Home, 
1  overlooked  the  reference  to  a  written  piece  of 
evidence  that  was  given  by  him  at  the  trial,  and 
I  am  told  I  did  not  state  it ;  and  therefore  I 
will  state  it  now. 

He  produced  to  captain  Gould  the  Publis 
Advertiser  of  the  Slst  of  May  1775,  which 
purported  to  be  the  copy  of  an  affidavit  mads 
by  captain  Gould*  while  he  was  a  prisoner  in 
the  custody  of  the  rebels  at  Medford,  and  print- 
ed in  that  paper :  and  he  asked  him  whether 
the  contents  were  truly  printed.  I  told  him, 
that  if  he  meant  to  prove  the  facts  to  be  true  as 
above,  it  could  not  be  proved  by  affidavit,  the 
man  being  present ;  and  even  il'he  was  absent, 
they  could  not  be  proved  by  affidavit :  but  that 
if  he  meant  to  shew  that,  at  that  time,  there 
existed  a  public  account  of  it  in  the  paper  ;  that 
might  be  ofiise  to  restrain  or  qoatify  the  mean^ 
ing  of  the  paper  that  was  in  question  by  the  in- 
formation. He  said,  he  desired  it  to  be  read  in 
that  light ;  and  In  that  light  it  was  read,  and  is 
as  follows: 


"  I  Edward  Thoroton  Gonld,  of  his 
ty 's  own  regiment  of  foot,  being  of  lawful  ag^, 
Jo  testify  and  declare,  that  on  the  evening  of  tba 
18th  instant,  under  the  orders  of  general  GsJ|v, 
1  embarked  with  the  light  infiintry  and  grena- 
diers of  the  line  commanded  by  colonel  Smitb* 
and  landed  on  the  marshes  of  Cambridge,  from 
whence  we  proceeded  to  Lexington.  On  our 
arrival  at  that  plaoe  we  saw  a  boidy  of  provin- 
cial troops  armed,  to  the  nnmber  of  aboot  eo  or 
70  men.  On  our  approach  tber  diaperaed,  and 
soon  after  firing  b^an )  hut  which  party  fired 
first,  I  cannot  exactly  say,'  as  our  troops  msb* 
ed  on  shouting  and  hnzcaing  previous  to  tfaa 
firings  which  was  oontiancd  by  oor  troops  sa 
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long  ataay  of  ibe|Aro?iiioitlt  were  to  be  seen. 
From  thence  we  marched  to  Concorda  On  a 
bill  near  the  eotranceof  the  town  we  saw  ano- 
ther body  of  the  pro?iocial8  assembled.  The 
light  iniJiDtry  oompanies  were  ordered  ap  the 
bSl  to  disperse  them.  On  our  approach  they 
retreated  towards  Concord.  The  grenadiers 
continued  the  road  under  the  hill  towards  (he 
town.  Six  companies  of  light  infantry  were 
ordered  down  to  take  possession  of  the  bridge, 
which  the  prorincials  retreated  over.  The  com- 
pany I  commanded  was  one.  Three  companies 
of  the  above  detachment  went  forward  about 
two  miles..  In  the  mean  time  the  provincial 
troops  retomedy  to  the  number  of  about  3  or 
400.  We  drew  up  on  the  Concord  side  of  the 
bridge.  The  provincials  canoe  down  upon  us ; 
upon  which  we  engaged  and  gave  the  first  fire. 
This  was  the  first  engagement  afler  the  one  at 
Lexington.  A  continued  firing  from  both  par- 
ties lasted  through  the  whole  day.  I  myself 
was  wounded  at  the  attack  of  the  bridge,  and 
am  now  treated  with  the  greatest  humanity, 
and  taken  all  possible  care  of  by  the  provincials 
at  Aledlbrd. 

**  Edward  Thoroton  Gould." 

.  Tliere  was  a  motion  made  the  other  day  in 
Mrest  of  judgment,  and  many  objections,  I 
understood,  that  were  taken  to  shew  that  the 
charge,  as  it  stands  upon  this  record,  is  insuf- 
ficient in  law  to  support  any  judgment :  that 
there  was  no  averment  as  to  the  state  of  the 
Alassachuset's  colony  at  that  time ;  either  tliat 
there  were  riots,  insurrections,  or  rebellions : 
that  there  were  no  averments  that  the  king  had 
sent  any  troops ;  that  there  was  no  averment 
that  there  was  any  skirmish  or  engagement ; 
or  how  it  began ;  or  the  nature  of  it:  how  it 
began,  or  how  it  went  on,  or  ended  :  and  that 
it  was  not  averred  that  the^mploymeot  of  the 
troops  was  by  the  king's  authority.  The  only 
objection  that  had  colour  in  it  was,  what  I 
mentioned  last—that  the  employment  of  the 
troops  was  not  averred  to  be  bv  the  king's  au- 
thority. ]  thought  then,  and  said,  that  the 
averment  of  the  words  being  written  *'  ofand 
concerning;  the  kiug's  goveroment,"was  an  an- 
awer ;  but  no  precedent  was  cited  or  alluded  to 
on  either  side.  1  fancy  the  Attorney -General 
was  surprised  with  the  objection.  But  there 
was  DO  precedent ;  and  1  could  not  say  upon 
my  memory  whether  precedents  might  not  re- 
quire some  technical  form  of  expression  as  to 
that  medium  through  which  words  are  averred 
to  be  written  d'  the  king's  government  And 
if  any  flaw  had  happened  formally,  tecbuically, 
or  verbally,  that  were  not  at  all  {bonded  iu  the 
sense  or  reason  of  the  thing,  I  should  in  this 
case  be  of  the  same  opinion  that  I  was  in  the 
case  of  an  outlawry — that  the  defendant  ought 
to  have  the  benefit  of  it :  and  therefore  I  desir- 
ed that  we  might  think  of  it  for  some  time,  that 
precedents  might  be  searched,  and  the  books 
looked  into.  We  have  fully  considered  of  it, 
and  the  precedents  have  been  looked  into,  and 
^«  have  fully  considered  the  informaiioo,  and 


all  the  objeetionsthat  were  mentioned,  and  all 
the  obje6ttoos  that  we  could  think  of;  and  wo 
are  all  clearly  of  opinion,  without  any  doubt,, 
that  the  information  isaufficient.  An  indict- 
ment or  infornoation  must  charge  what  in  law 
constitutes  the  crime,  with  such  oertaitity  aa 
must  be  proved  ;  but  that  certainty  may  arise 
from  necessary  inference ;  in  the  manner  set- 
tled in  the  case  of  The  King  and  Lawley  iu 
Strange.  Plain  words,  in  a  libel,  speak  for 
themselves,  if  they  are  doubtful,  their  mean- 
ing must  be  ascerUined  by  an  inuendo.  Here 
the  words  are  plain  ;    they  want  no  inuendo. 


that  theempl(»yment  of  the  king's  troops  must 
be  under  his  a|ithority  ;  and  it  Necessarily  isso, 
if  the  words  also  relate  to  and  are  written  of  ana 
concerning  the  king's  government.  This  must 
now  be  taken  to  m  true ;  because  the  verdict 
finds  it.  Had  the  question  arose  ufv>n  a  de« 
•murrer,  it  most  aqually  have  been  taken  to  be 
true.  The  gist  of  every  charge  of  every  libel 
consists  in  the  person  or  matter  of  and  con-. 
cerning  whom  or  which  the'  words  are  averred 
to  be  said  or  written.  In  the  King  against  Al- 
derton  the  information  was  held  bad,  because 
it  was  not  laid  in  the  inlbrmation,  it  was  not 
laid  that  the  libel  was  of  or  concerning  the 
justices  of  Suffolk.  Where  the  words  are 
averred  to  be  written  of  the  king'a  government 
where — (there  are  several  pre^eiits)-»or  of 
the  government  of  the  kingdom,  or  of  the  go- 
vernment, suppose,  of  the  navy;  as  to;my 
thing  further  as  to  which  thev  are  also  written, 
through  the  medium  of  which  they  calumoiata 
the  king's  government,  there  is  no  form  of  ex- 
pression technically  necessary.  And  it  cannot 
be ;  because  there  may  be  cases  where  the 
king's  government  might  be  calumniated 
through  an  imputation  upon  the  gross  licen- 
tiousness of  his  troops.  The  question  to  be 
tried  is,  whether  the  words  laid  are  written  of 
the  king's  government.  It  may  vary  the  de- 
gree of  mischief,  guilt,  or  malice ;  but  it  is  to- 
tally immaterial  as  to  the  constitution  of  the 
crime  upon  the  record,  whether  the  words  re- 
fer to  something  that  has  existed,  or  are  an  en- 
tire fiction.  Had  Lexiugton  been  left  out ;  or 
had  any  other  place  been  mentioned,  where 
there  had  been  no  skirmiahes,  or  engagement, 
instead  of  Lexington ;  it  would  without  any. 
inuendo  have  been  equally  a  libel.  It  is  the 
duty  of  the  jury,  to  construe  plain  words  and 
clear  allusions  to  matters  of  universal  notoriety, 
according  to  their  obvious  meaning,  and  aa 
every  body  else  who  reads  must  understand 
them.  But  the  defendant  may  give  evidence 
to  shew  that,  in  the  case  in  question,  they  were 
used  in  a  different,  or  in  a  qualified  sense.  If 
no  such  evidence  is  given,  the  obvious  meaning 
to  every  man's  understanding  roust  be  decisive. 
Before  this  trial,  five  several  juries  had  found 
those  words,  from  their  necessary  meaning,  to, 
be  of  and  concerning  the  king's  government. 
Here,  in  this  case,  the  defendant  gave  evidence : 
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tnd  tke  endcMee  be  g«te  demoBslrmtol  tfial 
the  words  related  to  troofM  aclinif  voder  the 
king's  authority ;  end  ooDtequenlTy  related  to 
the  king's  go? ernmeot.  And  1  am  the  nore 
ooDfirmcd  that  open  this  oceasieo  there  is  little 
.ceiour  uf  doubt  of  any  flaw  in  the  informatfoii, 
that  in  those  five  trials  that  I  allude  tn,  in  one 
or  other  of  them,  a  great  variety  of  counsel  of 
learning,  eminence,  and  ability,  were  enoployed. 
They  were  called  upon  to  prv  with  all  the 
sharpness  that  they  had  into  the  iaforiBation, 
to  pick  a  hole  in  it :  there  were  Jhree  judg- 
ments given  upon  eooviction  upon  them  ;  and 
no  counsel  saw  or  imagined  there  was  any  flaw 
in  it.  Therefore  we  are  all  satisfied  (hat  thehi- 
fiwmation  n  sufficient. 

Att,  Gen.  The  defendkint  has  been  convicted 
on  the  ealhs  of  twelve  of  bis  countrymen  with 
having  written,  printed,  and  pcMisbed,  and 
oaused  to  be  written,  prlnteiK  and  published,  a 
certain  fiilse,  wickee,  malitious,  scandalous, 
and  sedKiens  Kbel  of  and  concerning  the  king's 
government  and  the  employment  of  his  troofis ; 
asserting,  that  the  national  (brce  of  this  coun- 
try has  been  empfoyed  in  the  murder  of  the 
knig's  subjects,  for  as  meritorions  an  attribute 
as  can  be  imputed  to  man :  aud  he  has  specified 
Che  time  aud  place  at  which  that  was  done. 

The  charge,  as  contained  in  the  infbrma- 
tioB,  rests  within  a  narrow  compass.  I 
Alight  have  stated,  perhaps,  and  proved  a  dif- 
ferent crime  to  have  arisen  upon  it ;  but  I  did 
state  that  which,  according  to  my  judgment, 
wad  a  crime  Of  such  quality,  was  a  crimeof  socli 
beinonsness,  and  of  such  a  size,  as  fairly 
called  for  the  highest  I'esentment  which  any 
court  of  justice  Iras  thought  proper  to  use  with 
Mspect  to  crimes  of  this  denomination.  My 
lord,  althoui^h  the  crime,  upon  the  state  of  it  in 
llie  information,  rests  within  the  compass  which 
I  have  now  mentioned  ;  yet,  as  rt  now  comes 
before  the  Court,  tlie  matter  that  now  requires 
the  consideration  of  justice  does  -not  lie  within 
that  narrow  compass.  The  defendant  himself 
has  thought  it  imp«>rtant  to  the  situation  which 
be  wishes  to  hold  with  a  certain  body  of  men  in 
this  country,  not  to  leave  it  just  m  the  place  in 
which  the  mformation  does :  he  hss  thought  it 
essential  to  his  views  (whic:h  I  don't  enter  into 
particulaHy  what  they  are),  but  he  basdionght 
It  essential  t6  his  views,  to  prove  how  much  he 
meant  by  writing  in  that  manner  to  the  pohlic ; 
«ttd  abso  to  prove  how  much  he  meant,  and 
how  directly,  hpw  pointedly,  and  how  coufi- 
dently,  to  insult  the  public  justice  of  the  coun- 
ty* ^y  not  onfy  commitrint;  ss  bitfh  a  crime  as 
could  be  committed  within  the  ftescription  of 
misdemeanor  against '  the  pulific  authority 
and  welfare,  but  by  stating  himsielf  to  have 
oorpmiHed  that  crime  with  a  view  of  insulting 
tlie  public  justice  of  the  country.  My  lord,  if 
it  had  been  essential  to  us  to  prove  that  that 
crime,  and  tliat  that  case  tvhtch  is  sjiecifted  in 
the  indictment,  was  the  subject  of  a  murdH- 
committed  under  public  authority  by  the  na- 
tional forces  of  the  country,  he  has  himself 


thmigbt  proper  to  flMte  and  to  prtre  by  Mb 
witnesses,  that  he  meant  tli#  anaek  madle  hf 
the  king's  troupe  npon  a  bMl|f  Of  rebels.  Your 
lordship  ha»  taken  notice  of  the  addition  ef 
this  aff davlttha^  #«s  intrtpdtie^d  into  the  cause. 
The  effect  of  that  evidence  was  to  prove  thai 
which  was  but  too  weH  known  befbre,  namely, 
tlmt  in  the  time  there  specified,  the  19fh  eJF 
April,  17T5,  the  rebels  htftf  arrayed  theraselfe* 
in  arms  ;  had  ft>rmed  rnhgasbieii ;  bad  taken 
stations  m  the  country  m  #hlch  they  frstf 
placed  tbemselves ;  were  ready  toenrroond  the 
mrces  of  the  king,  as  ftir  as  their  aMIities  eouM 
do  it,  upon  any  mothm  to  Im  rtaade  by  these 
forces ;  that  upon  the  instant,  very  early  in  thn 
morning,  (and  whether  accidenuHy  or  other* 
wMe  let  that  be  decided  bj  the  witnesses)  the 
king's  troops,  marching  In  perHMt  silence- 
that,  open  the  instant  of  that  happening,  the 
first  demonstrations  that  #ere  ma^le  upen  tbA 
part  of  the  rebels  was  the  firing  alarm-guno; 
nndersteod  exceedingljr  well  by  the  witness,  and 
exceedingly  well  explained  by  him:  it  proved 
that  he  understood  them  perfeolly,  namely,  bj 
the  rebel  troops  instantly  surrounding  them,  f 
state  that  to  have  beeu  mdiwtriouslv  proved  on 
the  part  of  the  defendant,  in  order  to  mark 
that  he  meant  to  fly  alt  the  very  highest  sub- 
ject, aud  to  ofiieod  in  the  most  heinous  manoer 
in  which  it  was  possibfe  for  him  to  contrive  to 
otknd. 

My  lord,  he  did  not  think  it  enonn^  to  have 
proved  that  such  was  the  intention  of  the  |m|»er 
with  which  he  was  at  thst  tinne  charged ;  but 
be  also  thouglit  it  incumbent  Mfmn  hhli  to  pr^* 
dvce  witnesses  to  prove  another  part  of  the 
contents  of  that  paper ;  namely,  that  he  had 
attended  a  solemn  meeting  ;  at  wliich  meeting 
he,  with  certain  other  persons  there  as- 
sembled, had  contributed  money  to  the  aainin^ 
of  about  100/.  and  that  the  purpose  for 
which  they  contributed  H,  was  the  conafmt 
and  relief  of  those  whose  merits  #ith  tbcmi 
was  stated  to  consist  in  no  other  partieular 
than  the  circumstance  of  their  rHition  to 
those  rebels  that  stoO<l  in  wcmtt  against  thn 
ktng*s  forces :  he  brought  witnesses  to  prove 
the  fact.  That  the  money  was  sctuslly  paid, 
is  not  the  thing  tiist  I  pin  upon:  let  it  fie 
doubted  whether  the  50/.  came  actually  to  the 
hsnds  of  the  banker  ;  or  that  the  money  was 
afterwards  applietl  to  any  of  the  purposes  thai 
are  there  stated.  To  be  sure,  there  was  not 
proof  alleged  upoh  that  subject.  Whether  it  ia 
to  go  to  those  people,  or  whether  it  is  to  go  to 
liny  other  purposes  »imiiHr  to  those,  in  the  in- 
tention of  those  %vho  subscribed  the  money 
(that  is,  the  insulting  and  aflTronttug  government 
and  the  king,)  it  is  a  matter  of  very  little  con- 
Kequence  to  the  point  1  am  now  speaking  to. 
He  was  at  the  pains  to  prove  that  they  went 
through  that  business  thst  1  am  stating  to  your 
h>rdiibips  in  order  to  afibrd  comibrt  snd  relief 
to  tlmse  who  stood  in  that  species  of  rHatioo  to 
reliels ;  which,  lis  far  as  it  goes,  is  to  esetto 
that  rebellion,  by  offering  that  degree  of  encon- 
ragement  to  those  who  shall  happen  to  perjsh 
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in  MM)b  t  ihlfHiomi  oietoetf:  as  far  M  it  g&m^  | 
il  amoaots  to  Ural.  Tb«  libel  1titf%^»ra  that 
ilAWaUiidflwfbreyoWirlcAYMlip,  wbiehtbeoe- 
caaiMM  of  tha  Mendant  ofa  dMnNml  ton  (yrhkh 
J  cbaH  iMTa  accasimt  tb  apeiik  mare  (4rt)c^ 
larif  fe  preaetilly)  oMIg^  him  fo  a|{>grafate, 
«blige()  tiihi  to  go  ta  theasctaat  thai  I  bai^  mm 
aiated,  is  aaeh  a  one  that  I  hemfv  it  will  be 
lotaKy  imimsslbie  Ibr  the  kbaginaliafi  of  any 
ikHiB,  Ir> waver  sbf<awdv  lo  state  a  Khel  anare 
aoandaloaa  and  base  id  ttito  foot  iMputed,  mora 
iaali^ant  a«d  bestlle  ta  the  cavalry  in  which 
the  libenef  was  born^  Mmik  dan^^rb^s  In  llhe 
ejcaaopie)  it  it  were  stiffeMd  ta*  pass  aniMmislied} 
llwD  this  #bich  1  haire  now  stated  ta  yanr 
Mrdship. 

Yirar  iordships  have  seen  that  the  Nbel  it 
inch,  that  ^it  is  imjiassibia  by  anr  c^lbets  ta 
agig^yave  it.  1  depend  endrely  open  the 
state  wbieh  I  nefer  to^^which  year  lordship 
hm  delfrered  to  the  Cottrt.-^I  depend  apon 
that  for  the  most  emphatiesi  description  of  every 
circamstaace  that  tsnda  fo  areata  cnmitHdily, 
which  is  possible  to  be  slleffed  aot  only  a^iast 
this,  hot  affainn  any  other  libeller  whatsoever.* 

My  lord,  such  was  the  nature  of  the  libei. 
The  next  <fuestioD  that  1  meant  to  tronble  your 
lordship  upon,  is  the  conduct  of  the  present 
defendant  in  tlie  articta  of  pubHshinff  the  libel ; 
tiod,  anbs^uently  to  that  publication,  in  the 
artide  ofavowio|^  it,  holding  it  op,  maintarning^ 
II 10  the  worid,  ttii^ostf  ng-  it  in  the  faoe  of  jiisftice, 
ted  prodaiming-i —  •  1^  honor  et  nomen  di- 
Yinis  ratfbus.'  It  is  a  langaafj^  addressed  to 
tire  lowest  and  mojit  miserable  mortals.  There 
Is  no  man  of  any  tahte  m  point  of  underatand*- 
Ita^  in  this  country,  that  does  not  icnow  that 
f be  tnfbrmation  contained  in  it  is  fklse,  absurd, 
Imposnble,  evet»  belOw  tlie  worth  of  refotation ; 
bot  it  is  addi*e«sedto  the  lowest  of  tlie  nnob  and 
to  the  balk  of  the  people,  who  It  is  fit  should  lie 
otfaerwiBe  taught,  >i'ho  it  is  Ht  should  be  other- 
wise governed  in  Ibis  country.  My  lord,  the 
occasions  of  this  ivvereird  fifentleman  to  keep 
vp  the  oproion  of  a  particular  part  of  the  fac- 
tiMia  in  this  coaatry,  his  -  private  occasions 
obliged  him  to  be  verv  distinct,  and  very 
anxious  to  explain  it.  On  the  part  of  the  pro- 
Mcutor,  it  was  enoufjfh  to  prove  that  he  had 
Jyobiished  the  libel.  The  evidence  for  the  pro- 
aectttor  went  plainly  and  cKstinctty  to  that  fiict. 
If  e  produced  the  ori^nal  paper  under  his 
band.    We  produced  the  man  to  whom  H  was 

•  In  the  •  Memoirs  of  John  flome  Tooke, 
interspersed  with  orrg^ml  documents,  by  Alex- 
andei'Stepheos,  esq.'of  the  honourable  society 
of  the  Middle  T«^)ple,'  (vol.  2,  pp[  4dt,  462- 
8vo  ed.  1813)  it  is  said  that  *<  Thurlow,  after  he 
had  run  the  race  of  ambition,  courted  his  [Home 
Tooke's]  acquaintance  in  the  peaceful  shades 
of  rrtirement."  See,  also,  pp.  S59, 260. 326,  of 
the  same  volume,  and  in  the  New  Pari.  Hist,, 
the  debates  in  the  House  of  Lords  on  the  Bill 
*  to  remove  doubts  respecting  the  eligibility  of 
persons  in  ho>y  orders  to  sit  in  the  House  of 
Commons/  Stat.  41  Geo.  3,  c.  63. 


Mirevod,  Woadlhn,  in  oHietr  to  pdblish  it  hi 
a  paper  wMoh  he  printed  himself,  eaHed  Thw 
Pmmo  Advertiser.  We  proceeded  ta  prova 
tliat  the  ocoasioa  of  deNvering  it  to  him,  aotf 
the  office  in  which  bo  was  entployed,  was  not 
merely  to  pnbKsh  it'  in  that  paper,  but  to  earrj 
it  round  to  alt  the  other  pablic  papers,  and  ta 
tn/akt  the  dispersion  of  it  as  universal  as  he 
noaslMy  coald.  Here  therefore  we  did  eota* 
Mish  apfM)  him,  by  these  plain  fhets,  a  poblida* 
tron  of  as  universal  a  sort  as  it  was  possible  for 
nrtW  to  obtain. 

One  woiM  have  thoogbt  that  these  ficts  so 
sftNed  had  donsthuted  crime  enongh.  But  it 
is  not  enough  fo  be  criminal,  with  this  man ;  ha 
must  be  criminal  in  a  way  that  may  shew 
himself  able  to  defy  justice ;  in  a  way  to  con« 
vey  to  the  people,  who  believe  in  those  foidish 
representalioOs,  that  they  actually  do  trample 
apon  justice,  i  believe  a  great  multitude  of 
those  gentlemen  called  authors,  Mr.  WoodfalRs 
contradoi^,  are  men,  in  fact,  who  are  just  ca* 
pabte  of  writing  in  an  impudent  style.  '  The 
single,  simple  merits  of  an  impudent  style  is,  1 
sopposfs,  ^pialiflcation  enou^fh  to  prevent  any 
material  distinction  between  his  whole  rabbfa 
of  authors.  If  there  is  any  distinction  at  alL , 
it  most  arise  from  the.  superior  confidence  of 
those  who  can  not  only  write  in  that  style,  bnt 
stand  forth  in  the  face  of  the  justice  of  the  ' 
country,  and  say—'  punish '  me  if  you  dare.* 
— These  men  lose'  their  credit,  these  men  los^ 
their  opportunities  with  their  own  faction,  if, 
when  caHed  upon  for  their  crimes,  tliey  don't 
preserve  the  same  impudence.  That  made  ft 
necessary  for  tlve  present  defendant  not  to  bO' 
stftismd  with  wlrnt  tlie  prosecutor  had  proved 
upon  him,  but  to  undertake  a  proof  of  his  own  ; 
to  put  him  upon  still  higher  (ground  whh  his 
connections.  By  the  examioation  of  WoodfalT, 
he  has  onderfaken  to  prove  that  the  method  of 
his  transactions  with  him  bad  been  at  aH  times, 
that  he  shonhl  at  all  times,  for  his  own  safce» 
if  called  -upon,  give  him  up  to  jnsttce.  A 
good  decent  sort  of .  contract,  that  long  way 
back,  between  a  dif  ioe  of  the  church  of  £ng* 
land  and  his  printer !  that  be  should  print  ror 
him  apon  the  terms  of  the  said  divine  being 
ready  to  be  given  up  to  justice,  at  all  times 
when  he  should  be  called  upon !  JH'y  lord,  the 
first  instance  of  the  execution  of  that  contract 
was  upon  a  polemical  subject  of  divinity,  be- 
tween this  gentleman  and  oneofhis  parishioners, 
sir  John  Gibbons. '  Mr.  Woodfull  did  not  state 
to  tire  Court  which  part  was  taken  by>hich.: 
I  cannot  possibly  tell  how  the  controversy  end- 
ed :  but  in  an  extract  upon  the  subject  of  reli- 
gion, for  the  edification  of  the  parish,  it  was 
necessary  that  there  should  this  contract  inter- 
vene, that  the  reverend  author  should  be  ready 
to  stand  forth,  in  case  the  priuter  was  called 
upon.  But  with  regard  to  the  present  publi- 
cation, this  was  to  be  much  more  emphaticaf. 
He  bad  been  called  upon  in  another  place.  He 
was  afraid  that  he  had  not  been  thought  by 
bis  friends  to  be  confident  enough  in  mamtain- 
ing  what  be  was  charged  with ;   and  that,  fC 
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may  inroWe  crimes  of  a  diffeneDt  nature  tnd 
complexion,  and  of  very  different  degreei  of 
guilt.      Gonoemiog'  those  crimes  tb^  puUis 
neither  has  a  right  nor  can  possibly  be  inform-, 
ed  in  any  other  manner  than  by  the  jodgmeot 
of  this  conrt.     My  lord,  this  Court,  in  pro- 
nouncing judgment  upon  this  offence,  is  tp  do 
by  this  species  of  offence,  with  regard  to  the 
rest  of  the  public,  and  to  the  purpose  of  deterr- 
ing crimes,  what  the  law  does  wheii  it  specifies 
particular  punnhments.     Your  lontebips  ara 
m  these  cases  to  supply  the^deiciencies  of  tbs 
law,  and  to  shew  to  those  who  have  been  de- 
sirous to  offend  the  laws  of  their  country,  by 
the  example  of  its  punishawnt,  in  what  sort  of 
estimation  this  degree  of  guilt  is  held  by  tha 
law:  and  [•,  whatever  I  have  thought  upos  the 
subject,  shall  be  obliged  to  confess,  that  if  tbs 
punishment  is  less  than  the  old  deliberate  judg- 
ment has  gone  to  and  rested  upon,  that  1  hsvt 
been  mistaken  to  the  nature  of  the  crime.   All 
my  apology  for  the  mistake  must  consist  sim* 
ply  in  this  single  circumstance :  that,  lying  8o 
near  to  high  treason,  it  was  very  difficult  for 
my  imagination  and  judgment  to  draw  the  line 
between  them.    That  must  he  my  apok>gy,  if 
I  have  mistaken  the  nature  and  quality  of  tbil 
crime.  '  1 

My  lord,  the  punishments  to  be  inflicted  upon 
misdemeanors  of  this  sort,  have  usually  beea 
of  three  different  kinds ;  fine,  corporal  puoisb- 
ment  by  imprisonment,  and  infamy  by  tbe 
judgment  of  the  pillory.  With  r^rd  to  tbe 
fine,  it  is  impossible  for  justice  to  make  this 
sort  of  punishment,  however  the  iofamjr  will, 
al  ways  ial  I  u  pon  the  offender ;  because  it  is  well 
known,  that  men  who  have  more  wealib,  who 
have  better  and  more  respectful  situatious.sod 
reputations  to  be  watchful  over,  employ  nen  in 
desperate  situations  both  of  circumstances  and 
characters,  in  order  to  do  that  which  serves 
their  party  purposes :  and  when  tbor  punish- 
ment comes  to  be  inflicted,  this  couft  moit 
have  regard  to  the  sppareut  situation  aod  cir- 
cumstances of  the  man  employed,  that  is,  of 
tha  man  convicted,  witli  regard  to  the  puoish- 
roent. 

With  regard  to  imprisonment,  that  is  a  sjie- 
cies  of  punishment  not  to  be  considered  alike  is 
all  cases,  but  varies  with  the  person  who  is  to 
be  the  object  of  it:  aod  so  yaries  with  tlie  p«^ 
son,  that  it  would  be  proper  for  the  judgment  of 
tlie  court  to  state  circumatances  which  win 
make  the  imprisonment  fall  lighter  or  hesvieri 
as  the  truth  is,  upon  the  person  presented  t6  tbe 
court.  1  say,  my  lord,  that  would  be  proper, 
if  I  had  not  been  spared  all  trouble  upon  that 
account  by  bearing  it  solemnly  avowed  lO 
your  lordship^s  presence,  by  tbe  defeudant 
himself,  that  imprisonment  was  no  kiod  of  is- 
convenience  to  bim  :  for  that  certain  employ* 
ments,  which  he  did  not  state,  would  occssioo 
Ills  confinement  in  so  close  a  way,  that  it  was 
mere  matter  of  circumstance  whether  it  ba^ 
peued  in  one  plsce  or  onother;  and  tbaiujs 
ioocfe^t  imprisonment  which  this  court  ooaM 
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he  escaped,  it  was  upon  some  donht,  whether 
the  gaUt  was  proved  upon  him  or  not :  upon 
which  be  called  upon  this  Woodfall  to  depose, 
that  in  tbe  manner  of  delivering  him  that 

Jiaper,  it  was  done  with  an  industrious  and  af- 
ected  solemnity.  The  words  of  it  were,  **  — 
did  I,  or  did  I  not,  formally  hefore  the  witness, 
when  called  in,  deliver  that  paper  as  my  act 
and  deed ;  as  if  it  had  been  a  bond  ?*'— And  in 
the  latter  ,end  of  the  evidence,—"  if  they  now 
chuse  to  take  notice  of  this  advertisement'^' — 
it  was  to  that  purpose ;  for  this  reason,  that 
^'  in  the  last  transaction  hefore  the  House  of 
Commons -it  was  pretended  they  let  me  off  be- 
cause they  could  not  get  full  evidence.  Do  you 
remember  I  said,  that  if  they  now  chostf  to 
take  notice  of  this  advertisement,  they  should 
not  want  full  evidence  ?"^Now,  my  lord,  to 
be  sure  what  had  passed  between  this  author 
and  this  printer,  (whether  it  was  more  or  leis  in 
confidence)  would  have  made  it  of  no  conse- 
<|uence  whatever  to  the  public.  It  would  have 
been  impossible  for  us  to  have  known  it ;  m*,  if 
it  had,  to  have  adduced  it  in  evidence.  That 
would  have  been  of  no  conseqnence  whatever 
to  the  public.  It  never  could  have  attained  to 
the  public  knowledge,  excepting  that  interest 
1  have  so  often  alluded  to,  that  interest  of 
recommending  himself  to  his  patrons,  and 
defying  public  justice. 

1  don't  state  tbe  offence  to  have  consisted  in 
'the  conversation  that  was  held  between  bim 
and  the  printer ;  but  I  atate  the  offence  to  arise 
in  his  anxiety  to  proclaim  to  the  public,  that 
such  is  the  manner  in  which  he  dares  to  insult 
tbe  justice  of  the  country.  There  arises  the 
aggravation  of  the  crlme^  in  the  uMinner  in 
which  I  have  stated. 

With  reganl  to  the  rest,  the  strange  conduct 
of  the  defendant — I  don't  know  whether  that 
is  properly  l^efore  theOourt,  any  more  than  his 
misrepresentation  of  the  proceedings  of  the 
Court ;  which  1  shall  urge  for  no  earthly  pur- 
pose but  this:  in  order  to  demonstrate  that 
the  aim  and  object  of  publishing  so  very  in- 
famous a  libel  as  this,  went  even  beyond  the 
libel  itself;  to  endeavour,  if  he  could,  to  mske 
a  paradefnl  triumph  over  justice.  That,  I  take 
it,  is  the  aim  and  object  of  the  whole. 

I  have  done  my  <luty  with  regard  to  the 
charge  that  is  now  before  the  Court.  With  re- 
gard to  the  punishment  also,  it  is  my  province 
and  my  duty  to  speak. 

All  other  crimes  of  specific  denomination 
are  followed  Jjy  the  letter  of  the  law  with  pe- 
culiar punishments :  auil  they  are  hehl  forth, 
by  that  punishment  and  by  that  denomination, 
to  tlie  people  in  the  true  point  of  view  in  whiph 
it  is  the  interest  of  the  public  that  they  should 
he  seen.  The  law,  by  enacting  particular 
punishment  upon  specific  crimes,  has  stated  to 
the  public  that  degree  of  terror  to  arise  from 
the  example  of  punishment,  which  in  wisdom, 
it  is  hoped,  will  be  sufficient  to  restrain  of* 
fenders  from  committing  the  same  crimes.  My 
lord,  that  is  not  so  in  tbe  case  of  a  misdemea- 
vors    which  in  its  variety  and  coasequencetf 
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retch  of  accomnodatlon  which  those  oocasioot 
rendered  neoets^ry  to  him.  Jn  this  respect, 
therefore,  imprisonment  is  not  only  as  with  re- 
spect to  the  person  not  an  adequate  puoishment 
to  the  offence,  but  the  public  are  told,  and  told 
by  a  pamphlet  which'  bears  the  reverend  gentle- 
man^s  name  (may  be  his  Dame  may  have  been 
krged  to- it ;  but  by  a  pamphlet  that  bears  that 
liame)  that  it  will  be  do  punishment.  And 
yonr  lordships  (according  to  the  usual  st^Ie 
with  which  he  has  affected  to  treat  justice, 
from  the  beginning  to  the  end)  are  told  that 
you  cannot  punish  him  in  that  way  :  and 
tberelbre,  if  that  is  a  species  of  punishment 
which  cannot  affect  him,  as  your  lordship  has 
been  before  told  in  a  roauder  to  be  relied  upon, 
he  has  made  it  manifest  ttfat  your  lordships' 
jodgment  in  that  part  of  the  punishment, 

rtes  nothing  with  respect  to  him  person- 
^  ,  and  consequently  that  it  will  lose  its 
whole  force  and  efficacy  as  with  respect  to  that 
example  which  the  public  justice  ought  to  bold 
oot  to  the  world. 

I  stated  in  the  third  place  to  your  lordships, 
the  pillory  to  have  been  the  usual  punishment 
ibr  this  species  of  offence.  1  apprehend  it  to 
have  been  so  in  this  case  for  above  two  hun- 
dred years  before  the  time  when  prosecutions 
mw  rank  in  the  Star-chamber,  and  to  those 
degrees  which  made  that  court  properly  to  be 
aboliiheil.  The  puoishment  of  the  pillory  was 
inflicted,  not  only  during  the  time  that  such 
prosecutions  were  rank  in  the  Star-chamber, 
but  it  also  continued  to  be  inflicted  upon  this 
sort  of  crime,  and  that  by  the  best  antlmrity, 
aUer  the  time  of  theabolisbing  the  Star-cham- 
ber, after  the  time  of  the  Revolution,  and  while 
my  lord  chief  justice  Holt  sat  in  this  court.  In 
looking  over  jprecedents  for  the  sake  of  the 
ether  question,  I  observed  that  Mr.  Tutchin* 
(an  author  of  some  eminence  tn  his  day)  was 
asgry  with  Holt,  the  lord  chief  justice,  for 
transferring,  as  he  called  it,  the  punishment  of 
bakers  to  authors.  That  was  upon  a  personal 
conceit  which  such  an  author  as  Tutchin 
thought  himself  entitled  to  entertain  of  the  su- 
perior dignity  of  that  character  all  along.  He 
thought  that  the  falsifying  of  weights  and  mea- 
sures was  a  more  mechanical  employment  than 
the  forging  of  lies ;  and  that  it  was  less  geotle- 
flMO-like  to  rob  men  of  their  money  than  of 
their  good  name.  But  that  is  a  peculiarity 
wbich  belongs  to  the  little  vanity  that  inspires 
aa  author.  '  I  trust  therefore,  when  1  speek  of 
lord  chief  justice  Holt,  and  of  the  time  in  which 
he  lived,  1  speak  (for  all,  but  particularly  for 
this)  of  as  great,  an  authority  as  ever  sat  in 
judgment  upon  any  case  whatever.  His  name 
was  held  high  during  his  life,  and  has  been 
heki  in  reverence  in  all  subsequent  times.     He 

dsserved  popolarity,  by  doing  that  which  was 

*    ^         ■■■    -t — 

*SeeTutchin's  Case,  vol.  14,  p.  1099,  where 
Ibe  pillory  ia  stiled  the  punishment  of  bakers ; 
and  for  more  concerning  the  pillory,  see  vol.  3, 
p.  401 ;  vol.  7,  p.  1909 ;  vol.  14,  p.  440 ; 
vol.  19,  p.  809. 
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right  upon-  great,  trying,  and  important  occa- 
sions. He  obtained  popularity,  because  h« 
despised  all  other  means  of  aiming  at  it,  but 
that  of  doing  right  upon  all  occasions.  From 
the  temper  of  thnse  times,  from  the  vehemenca 
and  designs  of  that  faction  that  opposed  him, 
sir  Jdin  Holt  would  have  been  caviled;  if  tha 
reviiers  of  that  day  had  not  observed  in  the 
greatness  of  his  spirit  and  character,  that  it 
was  impossible  lo  reach  him :  and  he  has  pre- 
served  a  name  whicli  was  highly  honoured 
during  his  life,  and  which  will  live  as  long  aa 
the  English  constitution  lives.  Citing  him, 
therefore,. in  support  of  this  as  a  proper  punish* 
ment  to  be  inflicted  upon  this  sort  of  onbnoe,  ia 
giving,  in  my  apprehension,  the  •  greatest  au- 
thority for  it* 

My  lord,  in  pronouncing  an  opinion  upoM 
the  objections  started  .by  the  defendant,  J 
would  desire  no  better,  no  more  pointed,  nor  any 
more  applicable  argument  than  what  that  great 
chief  justice  used,  when  it  was  contended  t^fbre 
hhn  that  an  abuse  upon  government,  upon  the 
administration  of  several  parts  of  government, 
amounted  to  nothing,  because  there  waa  no 
abuse  upon  any  particular  man.  That  great 
chief  justice  said,  they  amounted  to  much 
more:  they  are  an  abuse  upon  all  men.  Go- 
vernment cannot  exist,  if  the  law  cannot  re* 
strain  that  sort  of  ainise.  Government  cannot 
exist,  unless  %Then  offences  of  this  magnitude, 
and  of  this  complexion,  are  presented  to  a  court 
of' justice,  the  full  punishment  is  inflicted 
which  the  most  approved  times  have  given  to 
offences  of  much  ress  denomination  than  these, 
of  much  less.  I  am  sure  it  cannot  be  shewn, 
that  in  any  one  of  the  cases  that  were  punished 
in  that  mauner,  the  aggravation  of  any  one  of 
those  offences  were  any  decree  adequate  to 
those  wbich  are  presented  to  your  lordship 
now.  If  offences  were  so  punished  then,  which 
are  not  so  punished  now^  they  lose  that  expla- 
nation which  the  wisdom  of  tliose  ages  thought 
proper  to  hold  out  to  the>  public,  as  a  restraint 
from  such  offences  being  comniittetl  again,  it 
was  my  duty  also  to  consider  this  as  wikh  a 
view  to  the  public  conviction. 

r  am  to  judge  of  crimes  in  order  to  the  pro- 
secution :  your  lordship  is  to  judge  of  them 
ultimately  for  punishment.  1  should  have 
been  extremely  sorry,  if  I  had  lieen  induced  by 
any  consideration  vi  batever  to  have  brought  a 
crime  of  the  magnitude  which  this  was  (of  the 
magnitude  which  this  was  when  1  first  stated 
it)  into  a  court  of  justice,  if  1  had  not  had  it  in 
my  contemplation  also  that  it  would  meet  with 
an  adequate  restraint ;  which  I  never  thought 
would  be  done  without  afiixing  to  it  the  jodg* 
ment  of  the  pillory.  I  should  have  been  very 
sorry  to  have  brought  this  man  here,  after  all 

*  Dr.  Johnson  apir^ars  not  to  have  concur- 
red in  this  opinion  of  Mr.  Attorney  General. 
'*  I  hope,''  said  he,  **  they  did  not  put  the  dog 
in^the  pillory  for  his  libel,  he  has  'too  much 
literature  for  that."  Boswell's  life  of  John- 
son, vol.  3,  p.  378,  8vo  edition. 
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the  Bf^fprmv^imiB  thai  tie  hat  aaper^odiKed 
flifOB  the  eieoce  itaaif,  if  I  bad!  uot  been  per- 
a«A(ieil  that  tboae  af^mvatioiM  treoiil  baveis- 
duoeil  tbe  jadfmeat  of  ibe  pillery,^  The  pu* 
•iahmeot,  heaneaer,  lo  be  inflicted  for  this  eriaie 
rcflU  fiaa%  ^ub  ye«r  lordabip.  U  the  Co«int 
ia«f  opinion  that  Inatjudi^iiientis  net  to  be  fire* 
■onnoed,  it  uvU  be  mj  bumble  duty  lo  eebunit 
vilb  tlie  moat  perfecl  acfnieaccnce.  i  ba?«  no 
Miereat  id  the  liugineaa  but  as  the  ofioer  of  the 
public.  1  am  vathiof  near  ea  g^d  a  judge  of 
the  ialereat  whiob  the^fuMio  hate  in  the  boai* 
oeaa  as  year  lordahifMaiiCiii^  ia  thia  ocniri ;  but 
when  I  aai  atatin^  a  matter  to  the  Coort  for 
jodgaieBt,  J  HMwt  atate  it  jm  I  feel  it ;  and  I 
feel  it  ao.  And  W  it  were  my  promce  to  do 
'  more  than  to  atate  it  so,  1  should  still  cootiniie 
ie  thiols  of  it  as  1  do  at  prcseat. 

Mr.  ITorac.   My  . lends,  tboujpb  your  lonl- 
flhipe'  judgment  is  to  be  pronounced  upon  my  • 
eeM',  I  shaM  attend  to  h«ur  it  with  the  in  differ- 
cece  and  curioaity  of  a  traTeller ;  wbich  I  was 
«arly  inatnicted  to  do  in  such  oircometanoes  as 
iheae,  long  before  I  could  imagine  1  aiweld 
ever  be  in  them.     My  lorda,  1  am  a  little  iiie 
■Mee  at  e  less  to  address  your  loodsbips,  be- 
oauee  (end  I  am  not  ashamed  to  be  laughed  at 
for  my  disappointment)  I  acknowledge  that  I 
oame  tbie  momtng  into  the  court  in  the  fall  as* 
auRsoce,  tiiat  I  should  find  less  difficulty  to  go 
oat  of  it  than  I  did  to  come  in.    My  lorde,  I  had 
so  notion  at  all  that  evidence  could  supply  the 
defects  of  the  information  ;   or  that  it  woold  be 
attempted  to  be  so  supplied  hy  erideoce.     I 
did  not,  it  is  true,  at  the  time  1  objected  to  the 
deficienciea   of  the   ioformaUou,    I    did    not 
amongst  other  things  add  evidence.     1  believe 
1  am  time  enough  now  to  move  any  thing  in 
arrest  of  judgment ;  and  if  I  am,  1  desire  that 
your  lordships  would  understand  me  now  to 
object  to  the  supplying  'of  the  defects  of  ao  in- 
formation by  any  evidence   whatever.      My 
lord,  I  apprehend  that  yoiir  lordship  liad  di- 
rected Mr.  Attorney    General  and  myself  (I 
ottgM,  if  what  he  has  said  of  me  be  any  thing 
like  truth,  to  beg  hia  pardon  for  coupling  my 
tmwortby   nam^  with   bis)  but,  my  lord,   I 
thought  that  he  and  I  were  directed,  if  wol 
eoubj,  to  produce  preeedenta.     I  own  to  your 
lordship,  1  did  not  well  understand  the  direc- 
tion when  I  recei?^  it;   becaoae  1  bad  laid 
before  yon  a  sacred  principle,  with  which  - 1 
was  much  better  acquainted  than  with  preoe- 
denls;   and  one  for  which  I  would  willingly 
l^ivc  up  all  the  prec^rdents  that  ever  existed. 

My  lords,  1  shall  no  doubt  be  very  irregular 
in  tbe  order  of  what  I  ahall  say  to  your  lord* 
ships  ;  and  1  should  not  have  said  a  word,  if 
lliere  were  not  in  Mr.  Attorney  General's  ha- 
rangue aome  things  that  might  easily  stir  a 
man  to  anger,  if  he  was  not  as  little  susoeptHile 
of  it  as  I  am.    My  lords,  I  Icel  not  the  least 

•  See  in  the  caae  of  Patrick  Hurlv,  toI.  14, 
p.  4d6,  •  ooonsel  insisting  that  the  pillory  it  lbs 
ponisbmeiit  for  a«^iil. 


angttr  at  s«t  tbittg  that  has  pawad.  Tbe  fsnt 
tlemao  ontne  trial  baa  stripp^  oieef  oommon 
sense ;  hat  be  allowed  me  a  sort  of  undentaad. 
ieg.  My  lotoda,  be  shifted  his  fjfivHUid  in  bis 
reply.  He  firat,  out  of  kiiidne^  and  oompli* 
meot  le  me,  supposed  what  I  had  written  to  bs 
benenth  commoe  aense :  my  hivds,  be  afisc* 
wards  found  it  proper  to  mal^e  it  beyond  eadi- 
mon  sense.  At  first  I  was  a  fool :  at  last  I  was 
a  madman.  My  lords,  at  fifat  be  thought  it-* 
(I  forget  bis  expression)  but  he  thought  it  can* 
dour  (I  think  be  said)  lo  the  names  of  pemons 
alluded  lo,  thongh  dietantly,  to  snppsae  that 
what  ]  had  written  was  finlse.  To  aaye  oibeBi 
fmm  some  scaadal  of  inaprudenot  orimpso* 

Kiety,  he  thought  it  oandour  to  impute  falss- 
•od  to  me.  My  lords,  when  that  waa  proved 
to  be  true,  he  only  said,  that  be  did  not  nwod 
tbe  matter  :  indeed,  whiclieeer  side  of  the  case 
I  took,  nothing  could  mend  the  matter. 

.It  is  not  ray  business^  my 4ord,  totake tbe 
smallest  notice  of  what  fell  from  yoor  bird* 
ship ;  nor  shall  1  mention  a  number  of  things, 
which  J  might  justly  be  permitted  to  meotbo, 
o^'  wilful  and  gross  miereprescotations  of  the 
evideooe  upon  the  trial:  I  should  not  have 
mentioned  it  at  all ;  but  Mr.  Attorney  Geaersl 
bas  hinted,  though  not  specified,  misrepreseao 
tatious  by  me  of  the  proceedings  of  the  trial. 

My  lords,  be  has  endeavoured  to  alarm  ma 
with  monstrous  fines,  with  long  imprisonment, 
with  infamous  punishment.  My  lords,  infamy 
is  as  little  acquainted  with  my  name  aa  with 
that  gentleman's  or  with  your  lonlships.  I 
feel  no  apprehensions  from  the  pillory.  I  do 
(eel  some  Utile  pain  that  a  gentleman,  taking 
advantage  of  my  situation,  slioulil  say  and  oiler 
those  things,  unfounded  in  appearances  even 
of  truth,  agfainst  me,  which  neither  be  nor 
any  man  like  him  dare  to  insinuate  in  aay 
other  station  but  this. 

fie  has  attempted  likef|ise  to  insinuate,  ny 
lords,  a  species  of  robbery.  When  he  did  so 
he  was  guilty  of  falseliood.  He  said, that  ny 
witness  diil  not  prove  tliat  the  60/,  was  paid 
into  tbe  bookers.  My  lords,  he  literally 
proved  it. 

My  lords,  he  represents  me  aa  speaking  tbe 
laogtiage  of—*'  if  you  dare  lo  puniab  me ;"— • 
and  be  says,  "  it  is  a  laniruage  addressed  to  ths 
hiwest  of  tbe  rouh."  Indeed  1  think  so  too: 
but  it  is  his  own  language,  not  mine. 

Mv  lords,  lie  has  dwelt  upon  my  occasions, 
my  desperate  situation,  my  want  of  cbamctes 
and  fortune.  My  birds,  it  u  my  misfortnoa 
that  fttmi  my  cradle  1  bare  bad  aa  efibminate 
ao  education  and  care  and  ooorae  of  Ufe  m  Mr. 
Attoniey  General.  It  is  my  naiafbrtune  that 
there  was  not  a  greater  want  of  fortune :  and 
aa  for  my  oceaaiona,  my  meana  hove  aJwava 
been  beyond  them.  I  should  rather,  my  loroy 
if  I  was  speaking  in  extenii^ation  or  to  mittgata 
your  punishment,  I  ahoold  rather  eloae  in  srith 
Mr.  Atloniey  GenenI,  and  aofcuowledfre  my^* 
self  that  desperate,  helpless  wreloh  thait  he  baa 
represented  me :  perhaps  it  yvonld  be  the  moA 
effectual  motire  to  your  lordships' 
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My  lords,  T  never  id  my  life^icited  a  favour : 
1  never  desire  to  Vneet  with  compassioo. 

My  lordSi  be  has  talked  to  your  lordships  of 
my  patrons.  I  have  had  in  my  life,  and  very 
early  in  tny  life,  the  greatest  of  patrons ;  aye ! 
with  all  their  power,  greater  than  any  that  now 
hear  me.  My  lords,  1  renounced  my  patrons, 
because  I  would  not  renounce  my  principles ; 
repeatedly,  over  and  over  again,  of  different  de- 
scriptions, and  in  different  situations.  My 
lords,  I  am  proud,  because  I  am  insulted ;  or 
else  1  certainly  should  not  have  held  any  of 
this  language. 

Illy  lords,  Mr.  Attorney  General  through  a 
blameful  carelessness  has  told  you  a  story  of 
a  theological,  polemical  dispute  between  my- 
self and  a  parishioner.  I  can  easily  conceive 
that  he  let  himself  fall  into  that  mistake  for  the 
sake  of  drawing  a  smile  from  your  lordships 
and  the  court  npon  the  reverend  gentleman. 
But  in  this,  like  the  rest,  my  lords,  there  is  not 
a  sylhdile,  not  the  smallest  foundation  of  truth. 
1  never  had  a  theological,  polemical  dispute. 
My  lords,  I  am  free  to  acknowledge,  that  no 
theological  disputes  that  ever  I  read,  and  1 
have  endeavoured  to  read  ^1  that  ever  happen- 
ed, none  of  them  ever  interested  me  in  the 
manner  that  the  present  disputes  do  interest 
me.  My  lords,  1  was  not  made  to  l>e  a  mar- 
tyr.* 1  have  opinions  of  my  own ;  but  1  never 
intended  to  suffer  for  them  at  the  stake. 

My  lords,  he  has  endeavoured  to  insinuate 
Aat  all  that  I  wrote,  and  all  that  1  said,  was 
fer  the  sake  of  a  paradeful  triumph  over  jus- 
tice :  and  he  has  talked  again  and  again  of  the 
mob.  My  lords,  the  mob  have  conferred  no 
greater  favours  upoh  me  than  upon  Mr.  Attor- 
ney General.  1  have  been  repeatedly  followed 
by  very  numerous  mobs  in  order  to  destroy  me, 
nngte  and  alone,  for  a  great  length  of  way ; 
not  once,  or  twice,  or  three  times,  but  four  and 
five  times ;  two  or  three  thousand  at  my  heels. 
I  am  sensible  of  the  ridicule  of  the  situation, 
even  whilst  1  mention  it.  These  are  the  only 
favours  that  I  have  ever  received  from  the 
mob;  these  are  the  only  favours  that  1  have 
ever  solicited ;  and  I  protest  to  your  lordships  I 
had  much  rather  hear  the  mob  hiss  than  hal- 
loo I  for  the  latter  would  give  me  the  head-ach, 
the  first  gives  me  no  pain.  My  knrd,  I  have 
beard  of  those  who  have  expressed  more  wishes 
for  popularity  than  ever  I  felt.  I  have  heard 
it  said,  and  I  think  it  was  in  this  court,  that 
they  "  wonld  have  popularity  :  but  it  should 
be  that  popularity  which  lollows,  not  that 
which  is  sought  after. "f  My  lords,  I  am 
proud  enough  to  despise  them  both.  If  popu- 
larity should  offer  itself  to  me,  I  would  speedily 
take  care  tp  kick  it  away. 

My  lords,  as  for  ambition,  and  bodies  of 
men,  and  parties,  and  societies,  there  is  nothing 
•f  it  in  the  case.    There  is  no  body  of  men, . 

*   But  see  bis  Letter  to  Junius,  July  13« 
1771. 
f  See  lord  Mansfield's  judgment  in  Wilkes's 
J,  Tol.  19,  p.  1118, 
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with  whom  I  can  think,'  that  I  know  of. 
There  is  no  body  of  men  with  whom  I  am  con* 
nected.  There  is  no  man  or  men  from  whom 
I  expect  help,  or  assistance,  or  friendship,  of 
any  kind,  beyond  that  which  my  principles  or 
services  may  deserve  from  them  individually. 
Private  friendships  1  have,  like  other  men ;  but 
they  are  very  few :  however,  that  is  recom- 
pensed to  me,  for  they  are  very  worthy. 

My  lords,  Mr.  Attorney  General  has  said, 
that  1  represented  imprisonment  as  no  kind  of 
inconvenience  to  me.  As  no  kind  of  incon- 
▼enience,  my  lords,  will  not  certainly  be  true ; 
because  the  great  luxury  of  my  life  is  a  very 
small  but  a  very  clean  cottage :  yet,  though 
imprisonment  will  be  so  far  inconvenient  to  me, 
the  cause  of  it  will  make  h  not  painful. 

My  lords,  I  find  that  not  only  1  have  a  sort 
of  understanding  very  different  from  that  of  "^ 
Mr.  Attorney  General,  but  my  notions  of  law, 
and  my  notk>ns  of  humanity,  are  equally  dlf* 
ferent  from  his.  My  lords,  between  the  time 
that  I  had  last  the  honour  of  appearing  before 
you  and  the  present  time,  it  happens  very  nofor<> 
tunately  tor  Mr.  Attorney  General  that  be  has 
proved,  that  not  only  my  notions  of  law  and 
decency,  but  my  notions  of  propriety  and  ho* 
manity,  are  widely  different  from  his:  and  I 
mention  it,  my  lords,  because  it  goes  immedi- 
ately to  the  doctrine  now  attempted  to  be  csta« 
blished.  Mr.  Attorney  General  has  heard  a 
person,  as  great  as  himself,  between  that  time 
and  this,  justify  the  legality,  the  propriety,  the 
humanity  of  the  tomahawk  and  the  scalping 
kniie.  Between  the  last  time  I  appeared  here 
and  this  time,  these  have  been  the  sorts  of  king  s 
troops  justified,  by  a  high  officer  of  the  law,* 
to  be  employed,  as  legal,  proper,  mild,  and  hu-^ 
mane. 

My  lords,  Mr.  Attorney  General  has  said, 
that  1  declared  upon  the  trial  that  I  had  a  cer- 
tain employment  which  made  it  necessary  for 
me  to  be  confined  as  long  as  your  lordships 
should  or  would  confine  roe.  That  is  not  true. 
My  lords,  I  did  say  that  1  had  an  employment, 
had  something  to  do,  that  would  confine  me 
to  my  room  longer  than  your  lordstiips  would 
confine  me.  1  believe  I  said  more— ^1  neither  . 
intended  when  1  said  it  to  affront  you,  nor 
will  attempt  at  this  time  to  appease  you — I 
said  longer  than  your  lordships  dare  to  confine 
me ;  those  were  the  words :  atod  I  said  it,  be^ 
cause  I  did  believe  and  do  still  believe  that 
your  lordships  dare  not  wilfully  do  injustice* 
My  lords,  as  for  that  certain  employment,  1  did 
not  say  it  wafr  necessary.  It  is  an  employ- 
ment of  amusement  merely ;  an  employment 
that  I  meant  to  make  public ;  but  not  for  the 
sake  of  gain  or  praise.  My  lords,  when  first  I 
began  my  life,  I  was  encouraged  to  worthy 
and  to  vhtuous  actions  by  the  temptation  of 
praise :  1  have  long  since  learned,  my  lords, 
to  be  able  to  do  those  actions  which  1  think 
virtuous,  in  despite  of  shame. 

My  lords,  Mr.  Attorney  General  has  done    ^ 


*  See  New  Pari.  Hist.  vol.  18. 
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whtt  I  have  before  beard  attempted  to  be  done 
with  Fery  great  sorrow :  he  has  attempted  to 
reiDstate  the  8|ar  Chamber.  The  faalt  he  fiods 
with  it  18  only  itsrankness, — *'  before  the  pro- 
secatioofl  grew  so  rank  in  the  Star  Chamber, 
and  which  rankness  caus^  it  to  be  abolished." 
— I  don't  recollect  the  words  of  that  act  by 
which  it  was  abolished ;  but  1  am  sure  that  its 
rankness  alone  is  not  the  reason  given.  If 
the  gentleman  would  lend  me  his  memory,  1 
would  then  repeat  them — none  of  the  powers, 
nor  any  like  them  (your  lordships  know  better 
the  words,  I  don't  recollect  the  words)  but  no- 
thing like  them  was  ever  to  be  put  in  use  again 
in  that  or  in  any  other  court,  as  well  as  I  oao 
remember. 

Mr.  Attorney  General  has  talked  of  the  per- 
sonal conceit  of  Tutcbin  concerning  'authors. 
I  thought  myself,  till  a  strong  zeal  made  roe 
act  otherwise,  as  little  Kk^ly  to  become  ah 
author  aa  any  of  those  gentlemen  who  bear 
roe.  1  have  never  been  a  contractor  with  any 
I»ew8- papers;  he  knows  I  have  not.  If  I  de- 
sired the  printer  of  the  Publid  Advertiser  to 
give  me.up  always  to  justice,  my  lords,  1  can- 
not easily  conceive  bow  Mr.  Attorney  General 
could  find  anything  to  justify  bis  oratory  upon 
that  subject.  Is  that  a  defiance  of  a  court  of 
justice  ?  Is  that  flying  in  the  face  of  the  justice 
of  the  country  7  To.  be  willing  to  abide  its  sen- 
tence ;  not  to  withdraw  myself  from  its  cen- 
sure: not  to  wish  even  to  avoid  anv  enquiry 
into  my  conduct ;  is  that  to  be  that  bold-laced 
audacious  man  that  defies  the  justice  of  his 
country?  My  lords,  if  it  is,  I  can  only  again 
depbre  that  a  gentlieman,  who  must  have  great 
understanding,  and  great  talents  and  abilities, 
from  the  office  which  he  holds,  that  the  under* 
Standing  of  that  gentleman  should  be  so  very 
difierent  from  mine. 

My  .lords,  1  have  already  appeared  in  tlib 
situation  often  enough ;  and  if  I  had,  as  he  ima- 
gines I  have,  any  luxury  or  pleasure  in  holding 
myself  forth  in  public ;  if  I  bad,  it  would  long 
before  this  have  been  satisfied. — ^There  are 
many  other  things  which  I  might  say  to  your 
lordships ;  but  as  I  trust,  and  fully  trust,  that 
f  shall  still  find  a  remedy,  mv  lords,  against 
the  present  decision,  1  shall  forbear  saying  one 
syllable  in  extenuation  of  what  the  Attorney 
General  h^s  been  pleased  to  charge  me  with ; 
and  leave  your  lordships  to  proffqunoe  vour 
juflgment  without  the  least  consideration  ot  me, 
without  the  smallest  desire  that  you  should 
abate  a  hair  from  what  you  think  necessary 
for  the  justice  of  my  country.  I  shall  leave 
it  entirely  to  your  lordships'  mscretioo. 

Mr.  Justice  Astim.,  John  Home,  clerk,  vou 
stand  convicted,  upcw  aa  information  filed 
against  yon  by  his  majesty's  attorney-general, 
of  writing  and  publishing,  and  causing  to  be 
printed  and  published,  a  fabe,  wicked,  and  sedi- 
tious libel,  of  and  concerning  his  majesty's  go- 
vernment and  the  employment  of  his  troops. 
The  libel  has  been  openly  read  in  oourt  from 
the  record  ;  and,  upon  the  report  of  bis  lord- 
ship who  tried  this  information^  it  appears  that. 


opon  your  own- cross-examination  of  one  of  tlis 
witnesses,  you  gloried  in  the  publication  of  it; 
that  you  avowed  you  did  not  desire  to  be 
screened ;  and  that  you  avowed  yourself  the 
author  of  it.  Since  that  indeed,  in  this  court, 
you  attempted  to  gloss  over  parts  of  this  libel, 
and  to  confine  its  tendency  to  a  possible  prirate 
charge  upon  the  king's  troops,  and  not  coa- 
ceming  his  majesty's  government ;  to  treat  the 
word  *  troops'  as  being  indeterminate  in  its  sigoi« 
fication,  and  net  carrying  with  it  the  conatrac- 
tion  which  the  information  avers,  and  which 
the  jury  have  found,  of  its  "  conceri^iog  the 
king's  government  and  tbe  eroployment  of 
those  troops  by  his  authority."  You  have  said 
very  truly  that  evidence  is  not  to  supply  asy 
defect  in  an  mformation.  There  is  no  defeot 
in  the  information :  the  information  sets  forth 
the  libel  at  large ;  and  the  information  cbargas 
that  libel  to  m  "  of  and  concerning  his  ma- 
jesty's governmenti"  as  I  before- mentioned. 
Upon  that  tbe  court  has  now  deoded  agreeably 
10  tbe  finding  of  tbe  jury ;  and  no  man  cao 
really  mistake  the  malicious  meaning  and  in- 
sinuation of  it.  It  is  a  libel  which  contains  a 
most  audacious  insult  upon  bis  majesty's  ad- 
ministration and  government,  and  the  condoot 
of  his  loyal  troops  emploved  in  America,  It 
treats  those  disaffected  and  traitorous  persons 
who  have  been  in  arms  and  in  o^n  rebellioa 
against  bis  majesty,  as  faithful  subjects— faith- 
ful to  tbe  character  of  Englishmen  :  and  it 
falsely  and  seditiously  asserts,  that  for  that 
reason  only  they  were  inhumanly  murdered 
by  bis  majesty's  troops  at  Lexington  and  Con- 
cord. By  this  same  libel  subscriptions  too  are 
proposed  and  nrorooted  for  the  families  of  thoss 
very  rebels  who  fell  in  that  cause,  traitorously 
fighting  against  the  troops  of  their  lawful  sove- 
reign .  This  is  the  light  in  which  this  J  ibel  must 
appear  to  every  man  of  a  sound  and  impartial 
understanding ;  this  is  the  plain  and  the  anar- 
tificial  sense  of  it.  Tbe  contents  of  this  libel 
have  been  too  effectually  scattered  and  dis- 
persed by  your  means,  as  charged  in  the  seTerai 
counts  of  the  information,  and  they  have  beea 
inserted  in  divers  and  different  uewspapen* 
The  contents  are  too  well  known,  and  1  trust 
abhorred,  to  need  any  repetition  from  me,  for 
the  sake  of  observing  farther  upon  tbeir  ma* 
lice,  sedition,  and  falsehood;  Tbe  court  have 
considered  of  the  punishment  fit  to  be  inflicted 
upon  you  for  this  offence  :  and  tbe  sentence  of 

the  oourt  is, ^That^ou  do  pay  a  fine  to  the 

king  of  200/.,  that  you  be  imprisoned  for  tbs 
space  of  twelve  months,  and  until  that  fine  bs 
paid  ^  and  that  upon  the  determination  of  your 
imprisonment,  you  do  find  sureties  for  your 
good  behaviour  tor  three  years,  yourself  ii| 
400/.  and  two  sureties  in  300/.  each. 

Mr.  Home,  My  lord,  I  am  not  at  all  awars 
of  what  is  meant  by  finding  sureties  for  tbs 
good  behaviour  for  three  vears.  It  is  that  |iart 
of  the  sentence  that  perhaps  I  shall  fiod  most 
difilculty  to  comply  with,  because  1  don't  ua* 
derstind  it.  If  I  am  not  irre^lar  in  enirest<« 
ing  your  lordship  to  explain  it  to  me:*youf 
lordships,  1  supp^nSi  would  chase  to  hare  y  est 
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■enleiiees  plainly  understood,  and  I  know  not 
tbe  nature  of  this  suretyship. 

hntd  Mansfield.  It  is  a  common  addition. 

Mr.  Home,  And,  it  may  be,  •  common 
faard^biji. 

Mr.  Just  Asian,  Not  to  repeat  offences  of 
ibis  sort. 

Mr.  Home.  Of  this  sort? 

Lord  Mansfield,  Any  misdemeanour. 

Mr.  Just.  Aston,  Whatever  shall  be  con- 
•truHi  bad  behaviour. 

Mr.  Home.  If  your  lordships  would  imprison 
Boe  for  these  three  years,  1  should  be  safer ;  be- 
cause I  can't  foresee,  but  that  the  most  meritori- 
ous action  of  my  Kfe  may  be  construed  to  be  of 
ibe  same  nature. 

Lord  Mansfield,  You  must  be  tried  by  a 
y^y^  ^y^  your  country,  and  be  convicted.  Yod 
kuovr  it  is  a  most  constant  addition.  You 
know  that  yourself  very  well,— Where  are  the 
ttpstafes? 


.  To  reverse  this  jud^eut,  Mr.  Home 
brought  a  ^rit  of  error  m  parliament,  and  on 
Ims  behalf  it  was  argued  by  Mr.  Lee  and  Mr. 
Domiing,  that  it  is  a  principle  in  the  law  of 
England,  that,  in  criminal  prosecutions,  the  in- 
fiimiation  or  indictment  must  omtain  in  itself 
a  certain  and  explicit  charge  of  the  offence  in- 
temled  to  be  imputed  to  tbe  defendant,  and  no 
ilefect  of  certainty  in  the  charge  can  be  helped 
or  supplied  hy  any  proof,  and  still  less  by  pre- 
sumption or  intendment,  either  in  the  jury 
who  give  Uie  verdict,  or  in  the  court  which  pro- 
DOUDcea  judgment  upon  it.  It  is  equally  true, 
that  all  oeoal  charges  ought  to  be  taken  most 
favourably  for  the  subject,  in  every  stsge  of 
the  prosecution ;  so  that  if  it  appears  doubtful 
whether  the  fact  alleged  in  the  information  or 
iodidmeDt  be  necessarily  criminal,  or  may 
posaibly  be  innocent,  the  prosecution  shall  fail ; 
and  though  tbe  jury  find  a  general  verdict,  such 
verdict  ought  not  to  be  construed  by  the  court 
to  find  any  thing  beyond  the  plain  and  certain 
allegations  in  the  indictment  or  information.  In 
this  case  tbe  jury  had  found  that  tbe  king's 
troupe,  mentioned  in  tbe  advertisement,  meant 

*  bis  majesty's  troops ;'  foi'  this,  and  the  pub- 
licatioB  by  the  defendant,  were  facts  cbaiged, 
and  therobre  might  be  properly  said  to  have 
been  found.  If  it  should  be  admitted,  which 
was  not  found,  that  the  troops  meant  his  ma- 
jesty's army  in  America,  there  was  nothing  in 
the  information  that  exiended  the  imputation 
OD  those  troops  to  bis  majesty  or  his  ministers, 
uiless  it  was  in  the  introductory  words,  which 
had  been  resorted  to  as  charging  the  advertise- 
ment to  be  written, '  of  and  concerning  his  ma- 
jesty's  government,  and  the  employment  of  his 
troops.'  If  tbe  jury  were  to  be  understood  to 
have  found  it  to  be  so  written,  (though  from 
the  company  that  passage  kept  with  tbe  words 

*  false, wicked,  malicious,  seandslous,  seditious,' 
it  miffhtmore  properly  be  considered  as  a  mat- 
ter of  inference  than  of  charge,)  it  would  not  of 
Bsecssity  follow,  that  the  employment  of  the 
troops  with  which  Mr.  Borne  cxprened  his  dis- 


satisfaction, was  an  employment  by  his  majes- 
ty, or  by  any  person-  in  authority'  un<ier  him. 
U  was  equally  consistent  with'  a  supposition, 
that  the  troops  ip  the  instance  complained  of 
employed  themselves  jo  acting  withiMit,  or  even 
contrary  to  the  orders  of  those  to  whose  orders 
they  ought  to  hare  conformed.  Nor  did  it 
follow,  that  because  tbe  advertisement  was 
found  to  have  been  written  concerning  his  ma-^ 
jesty 's  government,  that  it  therefore  necessarily 
imported  an  iatention  to  arraign  that  govern- 
ment. A  r mies  are  properly  considered  as  among 
the  instruments  of  government,  and  are  pro- 
perly employed,  whenever  they  are  so  employ- 
ed in  the  derence  of  a  just  government.  Who- 
ever writes  therefore  concerning  his  majesty's 
armies,  may  be  said  to  write  concerning  his 
majesty 's  government.  But  the  su posed  libel 
csrriedno  imputation  against  his  majesty,  or 
his  government ;  unless  it  should  lie  under- 
stood to  mean,  that  the  misbehaviour  which  it 
was  supposed  to  impute  to  the  troops  was  in  an 
instance  wherein  they  were  acting  in  due  obe- 
dience to  legal  orders,  under  an  authority  de- 
rived from  his  majesty;  but  this  was  no 
where  charged,  and  consequently  notfonnj* 
In  order  to  have  supported  the  information  in 
the  manner  in  which  probably  the  prosecutor 
wished  to  have  it  understood,  be  ought  to  have 
shewn  by  proper  averments,  that  there  was  at 
the  time  a  rebellion  existing  in  America ;  that 
the  troops  were  sent  thither  to  suppress  it ;  that 
they  were -in  tbe  act  of  exerting  themselves, 
in  obedience  to  proper  orders,  towards  this  ob- 
ject ;  and  that  though  tbe  loss  of  lives  was 
among  the  consequences  of  that  exertion,  it  was 
no  murder,  nor  in  any  sense  a'fiolation  of  law, 
but,  on  the  contrary,  perfectly  justified  by  the 
occasion.  Why  averments  to  this  effect  were 
not  to  be  found  in  tbe  record,  it  was  not  difficult 
to  conjecture,  to  those  at  least  who  understand 
that  avermeiits  roust  be  proved ;  and  it  might 
not  be  thought  certain  that  a  jury  would  be 
found  who  would  assent  to  the  truth  of  these 
propositions,  it  would  be  no  answer  to  say 
that  all  this  was  notorious ;  or  that  at  the  trial 
it  was  proved ;  for  if  it  were  so,  which  was 
by  no  means  admitted,  it  was  perfectly  unma- 
terial,  if  tbe  principle  be,  as  it  was  conceived  to 
be,  that  the  judges  .are  to  receive  or  use  no 
other  knowledge  of  the  facts  essential  to  con- 
stitute a  criminal  charge,  but  what  they  collect 
from  the  record. 

On.  the  other  side  it  Was  contended  by  tbe 
Attorney  General  Thurlow  and  Solicitor  Gene- 
ral Wedderburn,  that  the  crime  of  a  libel  con- 
sists in  opprobrious  words  or  signs,  written, 
made,  exhibited,  or  published,  concerning  some 
person,  or  other  subject,  which  it  is  criminal 
so  to  revile.  The  accusation  must  therefore 
state  the  opprobrious  words  or  signs,  and 
they  must  be  applied  to  the  person  or  thing 
supposed  to  be  reviled :  but  no  technical  form 
of  words  is  necessary  for  that  purpose.  If  the 
natural  and  apparent  sense  of  tbe  words  them- 
selves be  opprobrious,  and  require  no  other 
medium  to  fix  such  meaning  upon  them,  'no 
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ionuendoor  averment  to  support  it  can  be  ne- 
cessary to  raise  an  apparent  meaoinf^.  If  the 
application  of  such  opprobrious  words  be  ex- 
pressly made  in  the  phrase  of  the  libel,  no  in- 
naendo,  or  a?erment  to  support  it,  can  be  grant- 
ing to  raise  an  express  application.  It  is  a  well 
known  rule,  that  judges  are  to  understand  a 
libel  as  others  do,  wiihout  straining  to  find  a 
Joop-hole  to  palliate  the  ofience,  which  in 
some  measure  would  be  to  encourage  scandal. 
It  would  be  a  ridiculous  absunlity  to  say,  that 
'  a  writing,  understood  by  the  meanest  capacity, 
^cannot  possibly  be  understood  by  a  judge  and 
jury  ;  therefore  judges  will  not,resort  to  CTcry 
possible  construction,  only  to  a? oid  the  natural 
'  one ;  much  less  giro  a  different  sense  to  the 
words,  by  supposing  circumstancea  whicb,  if 
the^  exist,  should  be  proved.  The  words  com- 
plained of  conveyed,  m  their  natural  and  appa- 
rent meaning,  a  gross  reflection,  the  imputation 
of  an  heinous  and  hateful  crime,  upon  the  em- 
ployment of  the  national  force,  and  consequent* 
Jv  upon  his  majesty's  government,  of  which 
the  employment  of  that  force  is  an  important 
part.  These  words,  *  the  king's  troops,'  in  a 
common  and  obvious  sense,  mean  that  natioual 
force  which  the  law  takes  notice  of  and  autho- 
rises. The  literal  meaning  of  the  words  was 
confirmed  by  the  context,  and  it  was  impossible 
to  believe  that  any  English  reader  had  nut  ano- 
ther interpretation  upon  them,  much  less  had 
&ny  such  reader  mistaken  them  to  mean  flocks 
or  companies  of  strollers,  ^c.  as  the  objection 
idly  supposed.  The  application  of  these  op- 
probrious words  to  the  king's  government,  and 
the  employment  of  bis  troops,  not  only  appear- 
ed in  the  phrase  of  the  libel  itself,  but  was  ex- 
pressly charged  in  the  information,  and  proved 
even  by  the  defendant's  witnesses,  and  found 
bv  the  jury ;  that  matter  therefore  was  also  con- 
cluded. The  averments  suggested  in  the 
defendant's  argument  were  by  no  means  ne- 
cessary to  constitute  a  state  of  this  crime ;  for 
supposing  there  had  been  no  rebellion,  or  troops 
employed  to  suppiress  it,  or  engagement  by  the 
king's  troops,  or  slaughter  made  of  the  rebels, 
the  guilt  of  this  calumny  would  not  have  been 
diminished  bv  its  total  want  of  foundation  or 
colour  of  truth. 

Af\er  hearing  counsel  on  this  writ  of  error, 
the  following  Question  was  put  to  the  Judges ; 
**  Whether  the  writing  contained  in  the  infor- 
mation is,  in  point  of  law,  sofficiently  charged 
to  be  a  libel  upon  his  majesty's  government?" — 
(BrownU  Cases  in  Parliament,  voL  4,  p.  373.^ 

.    And,  on  Monday,  May  11,  1778, 

Lord  Chief- Justice  DeGrey  delivered  the 
unanimous  opinion  of  all  the  judges  in  the 
affirmative,  and  gave  the  reasons  aa  follow  r 

Mv  lords,  I  have  'conferred  with  the  Lord 
Chiet  Baron,  and  the  rest  of  my  brethren  the 
judges,  upon  the  question  which  your  lord- 
ships have  propounded  to  ps ;  and  I  am  de- 
puted to  deliver  their  opinion  to  your  lordships 
vpon  it, 


f      The  question  is,  *  Whether  the  writing  de- 

*  scribed  in    the  information    is   sufficieotly 
'  chargeil  to  make  it  a  libel  upctp  his  majesty's 

<  government  ?' 
By  the  words  *  sufficiently  charged'  I  on- 

derstand  to  be  meant.  Whether  it  is  charged 
'with  sufficient  certainty?*  But,  though  tbs 
law  requires  certainty,  we  have  no  precise  idea 
of  tbe  signification  of  the  word ;  which  is  u 
indefinite  in  itself,  as  any  word  that  can  be 
iised.  Lord  Coke,'  speaking  of  it,  represents  it 
thus  [Co.  Litt.  330,  a.  &  5  Co.  121]  f '  There 

*  are  thiree  kinds  of  certainties :  certainty  to  a 

<  certain  intent  in  general;  certainty  toaoMO- 
'  mon  intent ;  and  certainty  to  a  certain  iuteot 

*  in  every  particular.'    This  last  is  rejected  in 
all  cases,  as  partaking  of  too  much  subtlety. 
The  second  is  sufficient  in  defence :  the  firrt  is^ 
required  in  a  charge  or  accusation. 

Perhaps  this  account  of  it  does  not  convey  a 
much  clearer  idea ;  but  I  apprehend  it  will 
become  intelligible,  by  considering  the  groomls 
of  the  distinctions,  taken  in  the  prssent  case, 
ii|ion  the  certainty  required  in  a  charge. 

Xbe  charge  must  contain  such  a  descriptiM 
of  the  crime,  that  the  defendant  may  know 
what  crime  it  is  which  he  is  called  upon  to  an- 
swer ;  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of  '  guilty'  or  *  net 
'  guilty'  upon  the  premises  delivered  to  them ; 
and  that  the  Court  may  see  sudi  a  definite 
crime,  that  they  may  apply  the  ponishmeat 
which  the  law  prescribes. 

This,  I  take  to  be  what  is  meant  by  the  dif- 
ferent degrees  of  certainty  mentioned  id  the 
books :  and  it  consists  of  two  parts ;  the  matter 
to  be  charged,  and  the  manner  of  charging  if. 

As  to  the  matter  to  be  charged,  whatever 
circumstances  are  necessary  to  constitute  the 
crime  imputed,  must  be  set  out;  and  all  be- 
yond are  surplusage.  And  therefore,  in  the 
instance  of  the  prooecution  for  perjury  which 
has  lieen  cited,  it  was  necessary  to  set  out  tbe 
oath,  as  an  oath  taken  in  a  jndicial  proceeding, 
and  before  proper  persons,  in  order  to  see,  whe- 
ther it  was  an  oath  which  the  Court  had  juris- 
diction to  administer.  In  the  prosecution  of  a 
constable  for  not  serving  the  office  [5  Mod.  96], 
it  is  necessary  to  set  out  the  mode  of  his  elec- 
tion ;  because,  if  he  is  not  legally  elected,  be 
cannot  be  guilty  of  a  crime  in  not  serving  the 
office.  Where  the  circumstancea  go  tooono 
stitute  a  crime  they  must  be  set  out :  wb^. 
the  crime  is  a  crime  independently  of  such  cii^ 
cumatances,  they  may  aggravate,  but  do  not 
contribute  to  jmake  the  offence. 

To  apply  these  principle  to  tbe  case  of  a 
libel :  it  may  happen,  that  a  writing  may  be  so 
ej^ressed,  and  in  such  clear  and  unambigiMmi 
words,  as  that  it  may  amount  of  itself  to  a  libel. 
In  such  a  case,  the  Court  wants  no  circiim- 
stances  to  make  it  clearer  than  it  is  of  itself: 
and  therefore,  all  foreign  circumstances  intrs- 


♦  Respecting  certainty,  see  tba  "i«»  •*• 
¥rti  Advertisement,  part  «,  ch.  6,  and  a  Ntt* 
Eoooiausy  Dialogue  $,  p.  46, 
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ddced  upon  Ihe  record  woold  be  only  matter  of 
•uperero^fttioD.  But,  if  the  terms  of  the  writ- 
inif  tre  general,  or  ironical,  or  spoken  by  way 
ef  allusion  or  reference ;  although  every  man 
who  reads  such  a  writing,  may  pot  the  same 
ooDstrueiion  upon  it,  it  is  by  understanding 
sooitfthiDg  not  expressed  in  direct  words ;  and 
It  being  a  matter  of  erimey  and  the  party  liable 
to  be  puoidhed  for  it,  there  wants  something 
more.  It  ought  to  receive  a  judicial  sense, 
whether  the  application  is  just :  and  the  fact, 
«r  the  nature  of  the  fact,  on  which  tliat  de- 
pends, ia  to  be  determined  by  a  jury.  But  a 
jury  cannot  take  cognisance  of  it,  unless  it  ap- 
pears upon  the  record;  ^hich  it  cannot  do 
without  an  averment. 

Thus  much  is  sufficient  to  be  said,  in  regard 
to  the  matter  that  is  necessary  to  be  averred. 

Secondly,  as  to  the  manner  of  making  the 
averment :  there  are  cases,  where  a  direct  and 
positive  averment  is  necessary  to  be  made  in 
specific  terms ;  as,  where  the  law  haa  affixed 
aad  appropriated  technical  terms  to  describe  a 
crime;  as  in  murder,  burglary,  and  others. 
Il  is  likew^ise  true,  that  in  all  eaaes,  those  facts 
which  are  descriptive  of  the  crime,  must  be 
mtroducHl  upon  the  record  by  averments,  in 
opposhion  to  argument  and  inference.  In  the 
case  of  a  libel  which  does  not  in  itself  contain 
the  crime,  without  some  extnnsic  aid^it  is 
necessary  that  K  should  be  piit  upon  the  record, 
by  way  of  introduction,  if  it  is  new  matter;  or 

S'  way  of  innuendo,  if  it  is  only  matter  of  ex- 
ination.     For  an  innuendo  means  nothing 
more  than  the  words,  ^  id  est,'  *  scilicet,'  or 

*  meaning,'  or  '  aforesaid,'  as  explanatory  of 
a  subject  matter  sufficiently  expressed  before  r 
as,  sQch  a  one,  meaning  the  defendant,  or  such 
a  subject,  meaning  the  subject  in  question. 
But  as  an  innuendo  is  only  used  as  a  word-  of 
explanation,  k  cannot  extend  the  sense  of  the 
erpressiotis  in  the  libel  beyond  their  own  mean- 
log,  unless  something  is  put  upon  the  record 
for  it  to  explain.  As  in  an  action  upon  the  case 
against  a  man  for  saying  of  another,  '  He  has 

*  barnt  my  barn,*  [4  Co.  Barham's  case],  the 
plaintiff  cannot  there,  by  way  of  innuendo,  say, 
■leaning  '  his  bam  full  of  corn ;'  because,  that 
is  not  an  explanation  of  wlfat  was  said  before, 
but  an  addition  to  it.  But  if  in  the  introduction 
it  had  been  i\verred,  that  the  defendant  had  a 
barn  full  of  corn,  and  that  in  a  discourse  about 
the  barn,  the  defendant  had  spoken  the  words 
eharged  in  the  libel  of  the  plaintiff;  an  in- 
Buendo  of  its  being  the  barn  full  of  corn  would 
have  been  good :  for  by  coupling  the  innuendo 
in  the  libel  with  the  introductory  averdoent, 
'  his  bam  foil  of  corn,'  it  would  have  made  it 
complete. 

And  I  conceive,  that  this  kind  of  extrinsic 
■utier  may  be  introduced  upon  the  record, 
either  by  direct  averinent,  or  by  recitals,  or  by 
genera)  inference ;  and  that  such  introductory 
Utters  and  explanatory  innuendoes  so  made 
to  appear  upon  the  record  de  all  amonnt  to 
aoffident  aTerroents. 

An  innaoDdo  is  an  aTtrneot,  that  sack  a  one. 


means  such  a  particular  person ;  or,  that  such 
a  thing,  means  such  a  particular  thing :  and 
when  coupled  with  the  introductory  matter,  it 
is  an  avernbent  of  the  whole  connected  propo- 
sition, by  which  the  cognizance  of  the  chai^# 
will  be  submitted  to  the  jury,  and  the  crime 
appear  tii  the  Court 
The  libel  in  the  present  case  says,  *  That  the 

*  subscription  proposed  to  be  entered  into  was 

*  fbr  the  relief  of  the  widows,  orphans,  and  aged 

*  parents  of  our  beloved  American  subjects, 

*  who,  faithful  to  the  character  of  Englishmen, 

*  and  preferring  death  to  slavery,  were  fur  that 

*  reason  only  inhumanly  murdered  by  the 
'king's  troops.'  It  is  not  necessary  to con^ 
sider,  whether  this  libel  comes  within  tbede^ 
scription  of  a  libel,  which  constitutea  a  crime 
of  itself,  without  any  assistance  of  other  dr^ 
cumstancea ;  or  what  our  opinions  lipon  that 
question  might  be ;  because,  we  are  all  of  opt> 
nioD,  that  there  is  sufficient  matter  expressed 
with  sufficient  certainty  to  constitute  the  crime: 

But,  two  questions  have  been  made  upon  the 
introductory  part  of  the  information  t  First, 
Whether,  the  interior  subsequent  matter  bein^ 
introduced  by  the  words  *  of  and  concerning 

*  his  majesty's  government,  and  the  employ- 
ment of  his  troops,'  these  words  amount  to  a- 

sufficient  averment  to  putit(cgally  upon  the 
record  ?  And  secondly.  Whether,  admitting  it 
to  be  legally  put  upon  the  record,  the  sense  of 
it  must  be  understood  to  be  a  libel  upon  bis 
majesty's  government  ? 

And  first,  *  Whether  it  is  legally  put  upon 
the  record  in  point  of  form  f — ^It  ia  put  upoD 
the  record  by  these  words : — <  That  the  de- 
'  fendant  wrote  and  published  such  a  libel,  of 
'  and  conceruing  his  majesty's  gOTernmfl|it  and 
'  the  employment'  of  his  troops.'  This  is  an 
averment ;  for  the  fact  is,  that  <  he  wrote  and 
'  published  the  libel ;'  and  the  circumstance 
connected  with  the  fact,  and  which  therefore 
makes  a  part  of  it,  is,  that  *  he  wrote  and  puib- 

*  lished  the  paper  or  libel,  of  and  concerning 
'  bis  majesty's  government  and  the  employ- 
'  mentOT  his  troops.'  If  the  jurv,  upon  the 
defence  set  up,  had  found,  that  the  lioel  was 
not  published  relative  to  the  king's  government, 
or  the  employ roent  of  his  troops,  the  informa- 
tion was  not  proved :  for  it  contains  an  entire 
proposition.  And  if  it  had  appeared,  that  the 
paper  related  to  a  voluntary  act  of  the  troops 
only,  and  not  to  an  employment  of  them  by 
government,  the  information  would  be  false : 
because  the  prosecutor  would  have  failed  in  the 
proof  of  the  proposition,  that  it  was  written, 

*  of  and  concerning  the  king's  ffoverameat  and 
« the  employment  of  his  troops.' 

This  is  no  new  doctrine:  the  casea  cited  at 
the  bar  shew  it.  In  Tutchin's  ease,*  one  part 
"of  the  libel  was  this :  *  The  misnaanagementa 
<  of  the  navy,  have  been  a  greater  tax  upon 

*  the  merchants,  than  the  duties  raised  by  go- 
'  reroment.'  It  might  have  been  said  there. 
What  liavy  ?  Whose  navy  ?  was  it  the  navy  of 

*  Beo  it  in  this  Collection,  vol.  14,  p.  fb96f 
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EngUnd,  or  did  it  mean  ouly  the  merehant 
sbips  ?  The  iiiforuiation  charged,  that  the  de- 
fendant had^written  a  scandaloas  and  seditious 
libel ;  in  which  the  intbrmatioo  stated  in  the 
introductory  part,  *  of  and  cooceminj^  the  royal 

*  navy  of  tliis  kingdom  and  the  governnnent  of 

*  the  said  navy,  it  is  written  so  and  so.'  When 
the  inforniation  came,  instating  the  libel,  to  the 
word  'navy,'  by  an  innuendo,  it  explains  it 
thus :  '  meaning  the  royal  navy  of  this  king- 
dom ;'  which,  being  coupled  with  the  aver- 
ment in  the  introductory  part  of  it,'  made  the 
sense  and  the  charge  complete. — Aofaiu,  in  ano- 
ther part  of  the  same  information  for  another 
libel,  one  part  of  the  libel  was  thus:  *'There  is 

*  another  plot  against  you:'  '  and  afterwards, 

<  it  is  a  plot  preparatory  to  your  trial.'  What 
trial  ?  The  introductory  part  of  the  informa- 
tion charged,  that  this  libel  was  written,  *  of 

*  and  coDoeming  the  defendant,  and  a  prosecu- 

<  tion  to  be  had  against  him  for  divers  seditious 

*  libels  by  him,  before  that  time,  composed  and 
^  published.'  The  information  afterwards  ex- 
plains *  you'  thus ;  meaning  *  the  defendant.' 
This,  connected  with  the  averment  in  the  intro- 
ductory part,  was  a  sufficient  explanation  of  the 
charge.  The  defendant  was  found  guilty  of 
the  several  libels  in  the  information.  He  moTed 
in  arrest  of  judgment ;  but  not  upon  the  ground 
«f  the  insufficiency  of  the  averments :  for  it 
was  sufficiently  understood,  that  'ofaodcon- 

<  coming  the  royal  navy,  &c.'  was  good  with- 
out any  other  additional  averments.  In  the 
case  of  Rex  v.  Matthews,*  which  was  an  in- 
dictment upon  Stat.  6  Ann.  c.  7,  the  words  of 
the  libel  were  these ;  <  From  the  solemnity  of 

*  the  Chevalier's  birth,  and  if  hereditary,  right 
'  be  any  recommendation,  be  has  that  to  plead 
'  in  nis  favour.'  It  was  there  said,  What  Che- 
valier? Who  is  he?  What  recommendation? 
lAnd  to  wbat  thing  ?— -In  the  introductory  part, 
the  information  charged  the  libel  to  have  been 
written,  *•  of  and  concerning  the  Pretender,' 
and  *  of  and  concel'ning  his  right  to  t^e  crown 

*  of  Great  BriUin.'  And  it  was  held,  that  the 
innuendoes  in  the  body  of  the  libel,  explaining 
the  words  *  Chevalier,  3pc.'  to  mean  the  Pi*e- 
tender  and  bis  hereditary  right  to  the  crown  of 
Great  Britain,  when  connected  with  the  aver- 
ments in  the  introductory  part,  of  its  being 

.written,  <  of  and  concerning  the  Pretender  and 

*  his  right  to  the  crown  of  Great  Britain,'  were 
s  sufficient  explanation  to  make  good  the 
charge. 

In  the  case  of  Rex  vertm  Alderton,  [Sayer's 
Reports,  S80],  the  libel  was  an  advertise- 
ment, reciting  ceitain  orders  made  for  col- 
lecting money  on  account  of  the  distemper 
amongst  the  homed  cattle,  advertised  by  the 
clerk  of  the  peace  for  th^  county  of  Suffolk ; 
and  it  charged,  that  by  these  orders  the  money 
collected  had  been  improperly  applied.  The 
information  charged  this  to  be  a  Kbel  on  the 
justices  of  Sufiblk.  In  the  body  of  the  libel,  it 
was  not  said,  *  by  order  of  the  justices,'  nor  dkl 

*  See  it  in  this  Collectkm,  vol.  15,  p.  ISSd. 


the  informatiou  in  the  introductory  part  say, 
that  it  was  a  libel  *  of  and  oonoeraing  the  joi- 

*  tices  of  Sufiblk.^  But  when  the  information 
came  to  state  any  of  the  orders  in  the  adver- 
tisement, it  added  this  innuendo,  *  meaning 
<  an  order  of  ^he  justices  of  peace  for  the  county 
*•  of  Suffolk.'  But  these  innuendoes  could  not 
supply  the  want  of  an  averment  in  the  intro- 
ductory part,  of  its  being  written  of  and  coo- 
cerniog  the  justices ;  because  they  were  not 
explanatory  of,  but  in  addition  to,  the  former 
matter;  and  the  Court  were  of  opinion,  that 
the  information  having  omitted  the  words,  *  of 

*  and  concerning  the  justices'  in  the  introduc- 
tory part,  such  omission  was  fatal :  and  judg- 
ment was  accordingly  arrested. 

'  From  Ihese  cases  it  is  clear,  that  the  words 
'  of  and  concerning'  are  a  sufficient  introduc-, 
tion  of  the  new  matter.  And  therefore  in  the 
present  case,  it  is,  in  point  of  form,  a  sofficieoi 
averment  upon  the  record,  that  the  paper  wu 
written  *  of  and  concerning  the  king's  govern- 
*'  ment.' 

But  secondly,  it  has  been  aiyoed  upon  the 
further  charge  respecting  the  troops,  that  it 
does  not  import  that  these  troops  were  so  em- 
ployed by  act  of  government.  And  therefore, 
though  it  should  m  held  to  have  been  written, 

*  of  and  oonceming  the  king's  government,' 
yet  *  it  does  not  appear  to  be  so,  relative  to  the 
'  act  of  the  troops.'  It  has  been  fbrtlier  argued, 
that  in  giving  their  opinion  upon  this  point, 
'  The  judges  can  take  no  knowledge  of  any 

*  thing  that  is  said  or  written,  but  what  they 

*  can  collect  from  the  record ;'  and  likewise, 

*  That  every  accusation  taken  from  the  recoid 

*  must  be  plain  and  clear,  and  is  not  to  be 

*  strained  by  any  forced  menotng  Or  eonstme- 
^  tion.'  But,  as  the  crime  of  a  libel  consists  in 
conveying  and  impressing  injurious  reflectiOBS 
upon  the  minds  of  the  subject ;  if  the  writing 
is  so  understood,  by  all  who  read  it,  the  ii^ory 
is  done  by  the  publication  of  these  injurious  re- 
flections, before  the  matter  comet  to  the  jvry 
and  to  the  Court.  And  if  oourts  of  justice  were 
bound  by  law  to  study  for  any  one  pocsiUe 
or  snpposable  ease  or  sense,  in  which  the  v^ords 
used  might  be  innocent,  such  a  singularity  of 
understanding  might  screen  an  offender  from 
punishment,  but  it  could  not  recal  the  words, 
or  remedy  the  injury.  It  would  be  strange  to 
say,  and  more  so  to  give  out  as  the  law  <ff  the 
land,  that  a  man  may  be  allowed  to  defame  in 
one  sense,  and  to  liefend  himself  by  another. 
Such  a  doctrme  would  indeed  be  pregnant  with 
the  *  niniia  subtiiitas,'  which  my  lord  Coke  so 
justi  V  reprobates. 

The  true  rale  to  go  by,  is  laid  down  by  ny 
lord  King  in  the  case  of  Rex  veriut  Bf  atthewst 
which  is  this :  *  That  the  court  and  jury  mmt 

*  understand  the  record  as  the  rest  ot  mankind 
do.' 

This  being  the  rule,  and  the  accasatnn  such 
as  I  have  beifore  stated,  it  remains  to  be  seen 
only  what  the  words  in  ths  present  case  are. 
They  are  these:  «That  the  defendant,  of  and 
« eottceniiog  the  king's  gOTcramsnt  and  tho 
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*  employment  of  bis  troope,'  said,  *  that  iono. 

*  eent  subjects  had  been  uihumaiily  murdered 

*  by  the  kind's  troops,  only  for  preferrinjf  death 

*  to  slaTery.'  Do  these  words  import  m  their 
natural  and  obrioos  sense,  that  the  King's  troops 
were  employed  by  the  act  of  government,  in- 
humanly-to  murder  the  king's  innocent  sub- 
jects?— ^There  can  be  no  doubt  but  that  the 
kio|;*8  governmeut  comprehends  all  the  exe- 
cutiTo  power  of  the  state,  both  civil  and  mili- 
tary ;  that  he  employs  all  the  national  force, 
and  that  his  troops  are  the  instruments  with 
which  part  of  the  ezecntive  government  is  to 
be  carried  on.  The  introductory  part  of  this 
information  charges,  that  the  subject  of  the 
writing  in  the  present  case  was,  ^  The  troops, 

*  and  the  king's  troops,  and  the  business  they 
'had  done.' 

It  has  been  truly  said,  that  the  king's  troops 
may,  like  other  men,  act  as  individuals:  but 
they  can  be  employee!  as  troops  by  tbe  act  of 
government  only.  If  the  averment  therefore 
amounts  to  this,  that,  in  the  discourse  which 
was  held,  the  words  were  said  *  of  and  concern- 

*  lag  the  king's  pfoveromeot;'  the  natural  im« 
port  of  them,  without  any  forced  or  strained 
nieaninff,  appears  to  us  to  be  this ;  I  am  speak- 
ing ot  ihe  king's  administration  of  his  govem- 
mient  relative  to  his  troops,  and  1  say,  *  that  our 

*  fellow  subjects,  faithful  t»  the  character  of 

*  Englishmen,  and  preferring  death  to  slavery 

*  were  for  that  reason  only  inhumanly  mur- 
*-dered  by  the  king's  order;  or  the  orders  of 

*  his  officers.'  The  motive  imputed  .tends  to 
aggravate  the  inhumanity  of  the  act,  and  con- 
sequently, of  the  imputation  itself:  because  it 
arraigns  die  government  of  a  breach  of  public 
trust,  in  eiiiploying  the  means  of  the  defence 
of  tbe  subject  m  the  destruction  of  the  lives  of 
those  who  are  faithful  and  innocent. 

As  to  any  other  circumatances  not  stated-  in 
tbe  information ;  if  those  which  are  stated,  do 
of  themselves  constitute  an  offence,  the  rest 
napposed  bv  the  defendant,  whether  true  or 
false,  wooUl  have  been  only  matter  of  aggrava- 
tion, and  not  any  ingredient  essential  to  the 
constitution  of  the  crime,  and  therefore  not  ne- 
cessary, to  be  averred  by  the  record. 

Upon  the  whole  ofthecaae  theretbre,  we  are 
unanimously  of  opioion,  that  the  record  con- 
tains *•  all  facts  and  circumstances  necessary 
'  to  warrant  the  conclusion  of  tbe  jury.  And 
'  that  it  likewise  contains  all  facts  and  circnm- 

*  stances  pecessary  for  the  information  of  the 

*  Court  to  give  their  judgment  upon  the  occa* 

*  sion.' 

Wliereopon  it  was  ordered  and  adjudged. 
That  the  judgment,  given  in  the  court  of  King's- 
bench  for  the  king,  be  affirmed,  and  the  record 
remitted,  &e. — (Cowper*s  Reports,  p.  682  J 


In  ihe  course  of  the  debate  July  17,  1819, 
respecting  lord  Holland's  bills  relative  to  in- 
formations es  officio,  (see  New  Pari.  Deb.  vol. 
ild,  p,  887|  1069,  €t  M?.)  lord  Holland  hav* 


ing,  in  snpport  of  his  argnmeot,  relied  on  the 
authority  of  Mr.  Justice  Blackstune's  Com- 
mentaries, it  appears  that  lord  Ellenborougb 
mixed  with  general  expressions  of  praise  others 
extremely  depreciatory  of  that  work.  '<  Ho 
would  say  that  at  the  time  of  writing  his  Com- 
mentaries, judge  Blackstone  was  extremely 
ignorant  of  criminal  law."— '^  Blackstone  when 
he  compiled  his  lectures  was  comparatively  an 
ignorant  man,  he  was  merely  a  fellow  of  All 
Souls  College,  moderately  skilled  in  th^  law. 
His  true  and  solid  knowledge  was  acquired 
afterwards ;  he  grew  learned  as  he  proceeded 
with  his  work."—**  There  wore  many  things 
in  Blackstone's  work  which,  as  a  lawyer,  he 
was  bound  to  say  were  mis-statements,  among 
them  was  the  proposition  to  wliich  tlie  nohio 
lord  had  referred."  Lord  Erskine,  however, 
powerfully  vindicated*  the  Commentaries; 
**  Tbe  work  shewed  the  author's  deep  re- 
searches into  all  the  princij>les  of  our  legal 
constitution,  and  as  informations  ejr  officio  were 
part  of  the  ancient  law,  it  was  from  history  sod 
writers  of  authority  which  were  open  to  him, 
that  their  true  nature  was  to  be  traced ;  from 
Ills  not  having  attended  the  courts,  he  might 
not  know  the  modern  practice,  but  he  knew  the 

f  rounds  upon  which  such  informations  had 
een  first  adopted  and  finally  retained,  when 
their  expediencv  came  to  be  considered  ;  and 
he  appeared  to  him  to  be  correct,  when  he  said, 
*  that  the  objects  of  them,  were  properljfi  such 
enormous  miademeanors  as  tended  to  endanger 
or  disturb  the  government,  and  in  which  a  mo- 
ment's delay  might  be  fatal;  in  aoch  cases, 
the  law  had  given  to  the  crown  the  power  of 
an  inunediate  prosecution  without  waiting  for 
any  previous  application  to  any  other  tribulial.' 
— He  entirely  agreed  with  his  noble  and  learn- 
ed friend  that  this  was  not  quite  a  correct  view 
of  the.ttfe  of  inlbrmations  in  our  own  times, 
nor  even  when  the  Commentaries  were  writ- 
ten ;  but  to  arrai^  the  work  on  that  account, 
would  be  trying  it  not  by  the  principles  of  the 
law,  but  by  the  very  abuse  compkineil  of." 

Indeed,  whatever  be  the  authority  of  Mr. 
Justice  Blackstone's  opinions  at  the  time  of  his 
death,  to  that  authority,  and  not  merely  to  the 
weight  of  his  opinions  when  he  compiled  his 
lectures,  are  his  Commentaries  as  he  left  them 
entitled.  Nine  editions  of  Blackstone's  Com- 
mentaries were  published  in  his  life-time,  an4 
it  appears  from  Hargrave's  Jurisconsult  £x- 
erciutions,  vol.  1,  p.  d81,  that  the  tenth  edition, 
though  published  after  Blackstone's  deaitb,  liad 
been  corrected  by  him. 

.  Not  unconnected  with  the  law  of  libel  upon 
which  Mr.  Home  said  so  much  in  this  case,  is 
the  dictum  of  lord  Elleoborough  in  the  case  of 
Dubost  V.  Beresford,  (2  Campbell's  Nisi  Prius 
Rep.  51 1,)  being  an  action  for  destroying  a  pic- 
ture, which  was  publicly  exhibited,  but  which 
it  appeared  was  highly  defamatory  of  a  gentle- 
man and  his  wife  who  was  the  defendant's  sister. 
Lord  Ellenborougb,  C.  J.  B.  R.  said  **  If  it  wa« 
a  libel  upon  the  persons  introduoed  into  it|  tb* 
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law  caoDOt  consider  it  valuable  as  a  picture. 
Upon  an  application  to  the  Lord  Cbancetlor, 
be  would  ba?e  gpranted  an  injunction  against  its 
exhibition,  and  the  plaintiff  was  both  civilly 
and  criminally  liable  for  having  exhibited  it.'* 
1  bave  been,  informed  by  very  high  autho- 
rity, that  the  proniulgatton  of  this  doctrine 
relating  to  the  Lord  Chancellor's  injunction  ex- 
cited great^astonishment  in  the  minds  of  all  the 
practitioners  of  the  courts  of  equity,  and  I  had 
apprehended  that  (his  must  luive  happened; 
since  1  believe  there  is  not  to  be  found  in 
the  books  any  decision  or  any  dictum,  posterior 
to  the  days  of  the  Star  Chamber,  from  which 
such  doctrine  can  be  deduced,  either  directly, 
or  by  inference  or  analogy  :  unless  indeed  we 
are  to  except  the  procecMliogs  of  lord  Ellenbo- 
rough's  predecessor  Scroggs  and  his  asso- 
ciaies,  in  the  case  of  Henry  Care ;  in  which 
case  **  Ordinatum  est  qubti  liber  intitulat  '  the 
Weekly  Packet  of  Advice  from  Rome,  or  the 
History  of  Popery,'  noa  ulteriils  imprimatur 
vel  pnblicetur  per  aliquam  personam  quamcdn- 
que."  See  the  Order  in  vol.  8,  p.  198,  b 
8croggs's  Case.  See  Henry  Care's  Case,  in 
FoL  7,  p.  11]  1.    See  also,  vol.  19,  p.  115S. 

Concerning  appeal  of  murder,  spoken  of  in  p. 
T16,  see  the  cases  of  Spencer  Cowper,  vol. 
12,  p.  1106,  and  Thomas  Bambridge,  vol.  17, 
p.  897. 

In  Vol.  16,  which  is  just  published,  of  the 
New  Parliamentary  History  (p.  42.)  it  appears 
that  the  attempt  at  the  time  of  the  Revolution 
to  take  away  Informations  ill  the  court  of 
King's  Bench,  (see  p.  678)  was  mentioned  by 
Mr.  r^icholson  Calvert  in  his  speech  on  March 
4,  176S|  in  the  House  of  Commons,  upon 
moving  for  leave  to  bring  in  a  Bill  *  for  the 
relief  of  his  Majesty's  subjects,  touching  Infor- 
mations in  the  King's-bench,  by  and  in  the 
name  of  his  Majesty's  Attorney-General.' 

On  the  writ  of  error  in  Wilkes's  Case,  (See 
Vol.  19,  p.  1126)  in  support  of  the  first  error 
assigned,  viz.  *^  That  it  does  not  appear  by  the 
said  records,  thkt  the  said  sir  Fletcher  Norton, 
knight,  by  whom  the  said  informations  against 
the  said  John  Wilkes  were  exhibited,  bad  any 
lawful  power,  warrant,  or  authority,  according 
to  the  law  of  the  land,  to  exhibit  the  said  in- 
formations in  the  records  aforesaid  specified  ; 
and,  therefore,  that  the  said  informations  are 
not  sufficient  informations  in  law,  whereon  to 
convict  the  said  John  Wilkes  of  the  offences  in 
and  by  the  same  informations  charged  npoQ 
him,  and  to  ground  the  aforesaid  judgments 
against  him,"  the  following  reasons  were  al- 
leged in  his  printed  Case,  signed  by  his  counsel 
(Glynn  and  Davenport.) 

"J.  Because  the  said  informations  are  ex- 
hibited and  filed  by  the  said  sir  Fletcher  Nor* 
ton,  as  bis  Majesty's  Solicitor  General,  ex  officio, 
when,  by  virtue  of  such  his  office,  he  had  no 
general  authority  so  to  do. 

**  1  r.  Because  it  doSes  not  appear,  that  be  had 
any  apecial  authority  so  to  do. 
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j  **  Much  doubt  has  been  f(irmerly  entertained 
by  those  who  where  most  emineatly  distingnisbed 
for  their  knowledge  of  the  criminal  laws  of  ibis 
country «  whether  any  criminal  infbrmatioos 
were  lawful.  Tbe  oonstructioos  of  Hagot 
Charta,  cap.  29,  some  ancient  statutes,  and 
books  of  tbe  law,  declare  and  agree,  That  o6 
man  can  be  charged,  but  by  indictment  or 
presentment — In  the  case  of  ibe  ELiog  and 
Berchet  and  others^  1  sod  3  William  and 
Mary,  reported  in  5th  Mod.  468>  and  there 
called  Pry  one's  case,  sir  Francis  Winniugtoa 
averred  that  lord  chief  justice  Hale  bad  wten 
said,  <  That  if  ever  inrorlnations  came  Id  dis- 
pute, they  could  not  stand,  but  must  necessarily 
fall  to  the  ground.' — It  is  admitted,  howeTcr, 
that  the  court  of  King's- bench  in  that  case  beld, 
that  informations  lay  at  common  law. 

"  The  present  question  therefore  will  be,  Who 
are  the  officers  known  to  the  law,  and  de- 
scribed in  tbe  law  books,  as  the  persons  widi 
whom  only  this  right  of  exhibiting  informatioos 
ex  officio  rested  ?--It  may  be  clearly  collected, 
from  tbe  authority  of  the  legislature,  sod  tbe 
law  books,  that  these  officers  were  only  tbe 
king's  attorney- general,  and  tlie  king's  co< 
roner,  to  which  latter  is  always  added,  in  aoeii 
oases,  the  title  of  attorney  also— No  act  of  par- 
liament, no  law  book,  mentions  any  other  officer, 
as  having  this  power  in  any  case,  or  under  any 
circum8tance8.-^From  tbe  king's  coroner  tbte 
power  was  taken  away  by  the  statute  4  and  5 
William  and  Mary,  cap.  18,  and  was  then  left 
in  the  attorney  general  only. — Seijeant  Maw- 
kins  in  bis  second  rolnme  of  Pleas  of  tbe  Grove, 
fol.  ^68,  observing  upon  that  statute's  takiuir 
away  this  power  from  tbe  king's  coroner  and 
attorney  only,  says,  from  whence  it  follo»s, 
that  informations  exhibited  by  the  attorney 
general  remain  as  they  were  at  common  law. 

(« Such  informations  can  only  be  exhibited  m 
the  court  of  King's-bencb,  ^f  which  court  tbe 
king's  attorney  general  and  tbe  king's  coroner 
and  attorney,  commonly  called  tbe  master  (s 
the  Crown-office,  are  officers  upon  record,  and 
bave  their  know^i  seats  and  places  there  sssocb. 

«  Sir  Bartholomew  Shower,  in  his  Reports 
fol.  114,  in  the  same  C9ti^  above  mentioned  in  5 
Mod.  argues  and  obseFveSf  upon  the  statute  31 
Elizabeth,  cap.  5,  and  its  proviso  in  ftect.  3,  prs- 
viding  «<  That  that  act  shall  not  extend  to  anj 
such  officers  of  record  as  bave,  in  respect  oi 
their  offices,  theretofore  lawfully  used  to  ex- 
hibit informations,'  that  it  is  tbe  judgment  of 
parliament,  that  there  were  officers  to  exhibit 
them,  and  those  that  are  meant  must  be  tbest- 
torney  and  his  deputy  the  coroner,  for  1  ksof  > 
says  he,  no  other.^n  may  be  thought  that  bit 
Bartholomew  Shower  is  inaccurate  in  ^^ 
the  coroner  deputy  to  the  attorney,  because  tbe 
coroner  has  a  superior  seat  in  the  court  oi 
King's- bench  to  tbe  attorney.— But  sir  Bsr- 
tholomew  Shower  must  be  understood  to  spesk 
of  the  coroner,  as  deputy  only  in  this  instance, 
he  not  having  equal  power  with  the  attorsg 
over  the  information  when  exhibited ;  for  ^ 
coroner  caanot  put  a  jitop  to  it  even  iboogb  m 
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flhould  haFe  the  king^'s  warrant  under  bis  sign 
manoal  for  the  purpose ;  and  yet  the  attoroey- 
general  can,  by  virtue  of  bis  office,  stop  it  at 
ODce  by  a  noli  prosequi,  which  appears  by  the 
case  ot  the  King  v.  Benson,  1  Veot.  SO,  Sir 
Bartholomew  Shower,  fol.  120,  says  further. 
That  in  case  of  malicjous  prosecution,  no  action 
lies  against  llie  attorney  or  coroner,  any  oiore 
than  against  a  ^and  juror  or  prosecutor;  and 
the  reason  given  for  it  is,  because  they  are 
upon  their  oaths,  and  so  says  he,  they  (mean- 
ing the  attorney  and  coroner)  are  here  as  offi- 
cers upon  record  ;  and  fol.  122,  he  says,  the 
way  of  apprizing  the  Court  is,,  by  *  deditcnrice 
bic  inteUigi  et  informari'  before  any  process, 
which  it  done  by  a  sworn  officer  filed  of 
record. 

**  If  it  be  contended,  that  durinpf  the  vacancy 
of  the  office  of  attorney  general,  nis  authority, 
in  this  re8|>ect,  ilevolvea  upon  the  solicitor  ge- 
neral ;  it  is  answered,  that  no  law  bo<»k  or  ju- 
dicial determination  warrants  that  argument. 
It  is  admitte<(  that  there  are  some  modern  in- 
stances in  the  rolls  of  the  Crown-office  of  in- 
formations filed  by  the  soUqitor  genera),  ex 
officio,  some  of  which  describe  the  vacancy  of 
the  office  of  attorney  general,  as  if  that  was 
the  circumstance  from  which  the  solicitor  ge- 
neral derived  his  authority,  and  raised  to  him- 
self this  (lower.  But  as  the  others  are  silent 
aJ>oot  such  vacancy,  they  must  prove  a  general 
original  aiuhority,  or  nothing ;  because  if  a 
special  authority  is  to  give  the  title,  it  must  by 
the  rules  of  law  be  set  forth  in  tlie  record,  for 
nothing  out  of  the  record  can  warrant  the  judg- 
ment upon  the  record.  There  does  not  appear 
to  be  one  instance  of  a  litigation,  or  judicial 
opinion,  concerning  such  informations  filed  by 
the  solicitor  general. 

'*  It  appears  upon  -the  records,  that  the 
attorney  generar  became  the  {prosecutor  of  the 
present  iuformationa,  before  the  judgments 
were  given.  But  no  adoption  afterwards,  by  > 
the  attorney  general,  of  these  illegitimate 
offspring  can  sanctify  their  birth.  Jf  the  infor- 
Biationa  were  bad  when  they  were  filed,  no  sub- 
sequent act  whatsoever  could  make  them  good. 

**  Wherefore,  as  the  legislature  has  not  sub- 
stituted, nor  meant  to  substitute  the  solicitor 
general,  or  any  other  person  or  persibiHir  >n  ^^ 
room  of  the  coroner,  from  whom  .they  took  this 
power,  or  in  the  place  of  the  attorney  general, 
flaring  the  vacancy  of  that  office,  as  it  was  al- 
ways in  the  power  of  the  king  to  supply  that 
vacancy  at  any  moment  he  pfiased ;  as  the 
lepfislature  has  \ei\  the  attoine^r  general  the 
only  known  officer  in  law,  authorise  to  exhibit 
criflsinai  informations  ex  Mcio ;  as  the  solicitor 

feneral  lis  no  sworn  officer  of  the  court  of 
aDg'84)encb,  either  filed  of  record,  or  other- 
wise ;  as  all  the  law -books  are  consistently  silent, 
abool  any  power  lodged  in  him  for  aucb  pur- 
pose ;  as  this  power  has  of  late  time  only  been 
«Burped  by  the  solicitor  general  in  some  mo- 
dem instances,  and  those  too  varying  in  their 
forai,as  if 'be  did  not  know  on  what  gronod  he 
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claimed  or  exercised  the  power  ;  and  as  be  ap« 
pears  to  have  had  no  warrant  or  authority 
whatsoever  to  act  in  this  instance  as  attorney 
for  the  crown  ;  it  is  humbly  submitted  by  tiie 
plaintiff  ill  error,  that  the  inforffialions  in  ques- 
tion were  filed  without  any  lawful  authority, 
and  for  that  reason  are  fundamentally  bad  and 
void,  so  as  not  to  warrant  any  judirments  upon 
them  aorainst  the  plaintiff  in  error.'' 

On  the  part  of  the  crown  it  was  said  in  an- 
swer, **  That  an  information  for  an  offence  is  a 
surmise  or  suggestion  upon  record,  on  behalf 
of  the  king,  to  a  court  of  criminal  jurisdiction, 
and  is,  to  all  intents  and  purposes,  the  suit  of 
the  king;    and  that  it  would  be  difficult  to  as- 
sign a  reason,  why  his  majesty  should  not  have 
equal  liberty  with  the  subject  of  commencing 
and   prosecuting  his  suits,   by  those  persons 
whom  he  thinks  fit  to  confide  in  and  employ. 
That  the  attorney  and  solicitor  general  are  in- 
vested, by  their  offices,  with  general  authority- 
to  commence  and  prosecute  the  suits  of  the 
crown :  it  is  true,  the  attorney  general,  as  the 
BU|>eridr  officer,  has  the  direction  and  control 
of  bis  majesty's  prosecutions,  in  which  the 
solicitor  general  seldom  interims ;    but  it  is 
equally  true,  that  during  the  vacancy  of  the 
office  of  attorney  general,  all  the  suits  of  the 
crown,  both  criminal  and  civil,  are  commenced^ 
prosecuted,  and  carried  on  by  the  Solicitor  Ge- 
neral.   That  at  the  tkne  when  these  informa-' 
tions  were  filed  against  Mr.  Wilkes,  the  office 
of  attorney  general  was  vacant,  and  conse- 
quently the  solicftor  general  was  the  proper 
officer  to  exhibit  them.    But  it  is  said,  that  the 
fact  of  the  vacancy  ought  to  appear  dpon  the 
record :  the  only  pretence  for  silch  an  averment 
is  to  inform  the  coqrt  of  the  vacancy,  as  an  in- 
ducement to  receive  the  information  from  the 
solicitor  general .;  but  there  is  no  necessity  for 
that  intelligence.    The  attorney  general  is,  in 
truth,  an  officer  of  and  has  a  place  in  the  cotirt 
of  KingVbencb,  and  the  Court  will  take  notice 
of  the  vacancy  of  the  office ;    and  there  are 
multitudes  of  instances  of  suits  commenced  and 
prosecuted  by  the  solicitor  general  on  behalf 
of  the  Crown,  without  any  averment  or  notice 
taken  of  the  vacancy  of  the  office  of  attorney 
general.    But  if  the  circumstance  of  an  intbr- 
mation  being  filed  by  the  solicitor  general  fur- 
nished any  real  ground  of  objection  to  the  pro- 
secution, "yet  it  was  conceived,  that  the  ptainiiff- 
in  error  was  now  precluded  from  availing  him- 
self of  It;  it  could^at  most  amount  only  to  an^ 
irregularity,  and' the  remedy  must  have  been 
by  application  to  the  court  to  have  the  informa- 
tion taken  off  the  file,  or  the  proceedings  stayed. 
It  could  never  be  a  cause  of  demurrer,  or  of 
arrest  of  judgment,  or  a  grround  of  error ;  and 
Mr.  Wilkes,  having  pleaded  to  the  offence,  had 
waived  any  advantage  of  that  irregularity. 
Besides,  the  solicitor  general  having,  during 
the    soit,    been  appointed   Attorney   General 
adopted  the  information,  joined  issue  with  the 
plaintiff  in  error,  and  prosecuted  the  suit  to  a 
conviction." 
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S53.  The  Trial  of  John  Almok,  Bookseller,  upon  an  Information, 
filed  eo*  o^cio,  by  William  De  Grey,  esq.  his  Majesty's  At- 
torney-General, for  selling  Junius's  Letter  to  the  King :  Be- 
fore the  Right  Hon.  William  Lord  Mansfield,  and  a  Special 
Jury  of  the  County  of  Middlesex,  in  the  Court  of  King's- 
Bench,  Westminster-Hall,  on  Saturday  the  2d  day  of  June, 
IOGeouqe  IIL  a.  d.  1770.    [Taken  in  Sbi?rt-hand.»] 


CoifT  of  an  Inforbiation,  filed  £z-Officio  by 
William  Db  Gaey,  es<}.  his  Majesty's  At- 
torney Geoeral,  ajg^aiDst  John  Almon, 
Bookseller,  for  pubiisbiog^  a  Libel. 

Middleiex^  Filed  Hilary  Term,  10  Geo.  3. 

Information  sets  forth*  That  John 

Almoo,  late  of  the  Darish  of  St.  James, 
lyrithia  the  liberty  of  Wettniinster  in  the 
county  of  Middlesex*  bookseller^  haYiog  no 
reffard  to  the  lairs  of  this  kingdom,  or  the 
public  peace*  good  order,  and  goTernmenI 
thereof,  and  most  unlawfally,  seditiously,  and 
ipaliciouslv  coDtriring  and  intending  by  wick- 
ed, artful,  scandalous,  and  malicious  allu- 
aions,  suppositions  and  insinuations,  to  mo- 
J^  and  disturb  the  happy  state,  and  the 
public  peace  and  tranquillity  of  this  kingdom, 
and  tnost  insolently,  audaciously,  and  unjustly 
tpi  asperse,  scandalize,  and  Tility  our  said  pre- 
sent soYereigQ  k>rd  tbe  king,  aud  to  represent, 
%nd  to  cause  it  to  be  believed,  that  our  said  so- 
vereign lord  tbe  king  had  by  bis  measures  of 
gorernment  lost  tbe  affections  of  his  subjecia 
in  that  part  of  Great  Britain  called  Engbuid, 
i^nd  in  Ireland,  and  in  his  dominkMia  of  Ame- 
ri<:s,  and  brought  the  public  aflairs  of  this  king- 
dom into  a  most  distressed,  disgraceful,  and 
lamentable  state  and  cooditbn  ;  and  also,  most 
unlawfully  and  maliciously  oontnYing  and  in- 
t(ending  to  reiiresent,  and  cause  it  to  be  believed, 
that  our  said. lord  the  king  bad  bestowed  pro- 
motions and  favours  upon  his  subjects  of  that 
part  of  his  kingdom  of  Great  Britain,  called 
Scotland,  in  preference  to  bis  subjects  of  that 
part  of  Great' Britain  called  £ngUnd,  and 
t|iereby  to  create  frroundless  jealousies  and 
uneasiness  in  his  majesty's  sulgecUef  England, 
and  also  most  myustly  to  represent,  and  cause 
it  to  be  believed,  that  our  said  lord  tbe  king  bad 
bestowed  promotions  and  favours  upon  one  part 
qf  his  said  majesty's  army,  commonly  caUed 
tbe  guards,  in  preference  to  another  part  of  his 
army,  conunonly  called  tbe  marcbmg  regi* 
ments,  and  thereby  to  create  groundless  jea- 
lousies, uneasiness,  and  mutiny,  in  that  part  of 
his  army  called  tbe  marching  regimisnts,  and 
to  bring  our  said  lord  tbe  king  and  his  adminis- 
tration of  ythe  government  of  this  kingdom, 

*  Printed  for  J.  Miller,  in  Queen's- Head- 
Passage,  Paternoiter-rbw,  1770. 


into  tbe  utmost  dishonour  and  contempt,  and  to 
poison  and  infect  the  minds  of  his  majesty's 
subjects,  with  notions  and  opinions  of  our  said 
lord  the  king,  biffhly  unworthy  of  our  said 
lord  the  kinjgc,  and  or  that  paternal  love  and 
concern  which  he  hath  always  showed  sad 
eixpressed  for  all  his  subjects,  as  if  our  said 
lonl  tbe  king  bad  unjustly  taken  a  part  with 
some  of  bis  subjects  against  others,  and  had 
uiyustly  prostituted  the  measures  of  bis  go- 
vernment to  gratify  persona]  resentment;  and 
also,  thereby  as  much  as  in  bins  the  said  John 
Almon  lay  to  alienate  and  withdraw  from  eoi 
said  lord  the  kinff  that  cordial  love,  aUegiaoci^ 
and  fidelity  wbicn  every  subject  of  our  said  l«d 
tbe  king  should  and  of  right  oag[bt  to  have  and 
shew  towards  our  said  lord  the  kin|t ;  and  alio» 
most  unlawfully,  wickedly  and  malictously  can- 
triving  aud  intending,  by  wicked,  artful,  scandal- 
ous, and  malicious  allusions*  suppositions  and 
insinuations,  to  traduce,  scandalise,  and  rili^ 
the  principal  ofiicera  and  ministers  of  our  said 
lord  tbe  lung,  employed  and  entrusted  by  cor 
said  lord  the  king  in  the  conduct  and  mansse- 
ment  of  the  weighty  and  arduous  afiairs  ol  tbii 
goiemment,  and  to  represent,  and  cause  it  to 
be  believed,  that  said  principal  offioen  aad  mi* 
listers  had  violated  the  laws  and  oonatitutioB 
of  this  kingdom,  and  adopted  weak,  oppressive^ 
and  infamous  measures  in  the  admmistration 
of  tbe  public  affiiirs  of  tbia  kingdom,  and  had 
brought  distress  and  misery  dpon  the  snbje^ 
of  this  kingdom ;  and  thereby  to  weaken  and 
diminish  the  public  credit,  power  and  antfaa* 
rity  of  tbe  government,  and  also,  aa  sauob  as  ia 
bias  tbe  said  John  Almon  lay,  eootrivisg  aad 
intending  to  asperse,  acandaliae  and  vilify  the 
mcrabers  of  the  present  House  of  Comnwas 
of  this  kingdem,  and  to  represent  them  as  aa 
abandaued,  profligate  set  of  men,  who  had  arbi- 
trarily invfluted  the  rights  of  the  people,  vkdaled 
tbe  biwa*  and  snbTerted  the  constitution  of  this 
kingdom*  and  also  as  much  as  in  him  the  ssid 
John  Almon  lay,  to  more,  excite,  and  stir  op 
the  sulgeGts  of  our  said  lord  the  king  to  insor* 
rection  and  rebellion  against  our  said  lord  the 
king*  he  the  said  John  Alnaon*  upon  the  M 
day  of  January,  in  the  10th  year  of  tbe  rrifln 
of  our  said  present  sovereign  lord  George  the 
3d,  by  the  grace  of  God,  of  Great  Britain, 
France  and  fireland,  king,  defender  of  the  faitb, 
and  so  forth*  with  force  and  arms,  at  tbe  parish 
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♦f  St.  JaMA  tfoKittd,  within  the  IHiertV.  of 
Weitmuister  tforesatd,  n  the  county  of  Mid- 
dletez  aibrestid,  unlawfnllVy  wickedly,  aedi- 
liooaly,  and  malicioasly  did  pabliab,  and  did 
eauae  and  procure  to  be  published,  a  moat 
wicked,  icandaloua,  seditioat,  and  maliciooa 
libel  intituled,  The  London  If  uienm  of  P6* 
litJOB,  Miscellaniea,  and  LiteratuTe»  in  which 
aaid  libel  of  and  coocernin|f  oar  said  praaeot 
ajMrereign  lord  the  king^,  and  of  his  adnmnialra* 
lion  of  the  government  of  this  kingdom,  and 
alao  of  and  concerninjj^  the  public  amuia  of  this 
kingdom,  and  also  oFand  concerning  the  prin- 
cipal ofBcera  and  ministers  of  onr  saidiora  the 
king,  employed  and  entrusted  by  onr  said  lord 
the  king  in  the  conduct  and  manais'ement  of 
the  weighty  and  arduous  affairs  of  this  govem- 
nent,  and  also  of  and  concerning  the  members 
nf  the  present  House  of  Commons  of  this  king- 
dom, are  contained  (amongst  other  things)  £- 
Teis,  wicked,  scandalons,  seditious,  and  mali- 
cious matters  (that  is  to  say)  in  one  part  thereof 
according  to  the  tenor  followmg,  to  wit,  <Wu- 
Bias's  letter  to  the  ^^**  (meaning  onr  said 
lord  the  king).  When  the  complaints  of  a 
hrare  and  powerful  people  am  observed  to  en- 
crease  in  proportion  to  the  wrongs  they  have 
ouffered,  when,  instead  of  sinking  into  submis- 
sion, they  are  roused  td  resistance,  the  time 
will  soon  arrire  at  which  every  inferior  consi- 
deration  must  yield  to  the  security  of  the  so- 
vereign, and  to  the  general  safety  of  the  state. 
There  is  a  moment  of  difficulty  and  danger,  at 
which  flattery  and  fatshood  can  no  longer  de- 
ceive, and  simplicity  iiself  can  no  loiufer  he 
Bsialed.  Let  us  suppose  it  arrived.  Let  us 
auppoae  a  gracious,  well-intentioned  prince, 
made  sensible  at  last  of  the  great  duty  he  owes 
to  bis  people,  and  of  his  own  disgraceful  situa- 
tion; that  be  looks  round  him  for  assistance, 
and  asks  fbr  no  advice,  but  how  to  p^ratify  the 
wiahes,  and  secure  the  happiness  of  his  subjects. 
In  these  circumstances  it  may  be  matter  of 
curious  speculation  to  consider,  if  an  honest 
■lao  were  permitted  to  approach  his  king,  in 
what  terms  would  he  address  himself  to  bis 
Mvereign.  Let  it  be  imagined,  no  matter  how 
improbable,  that  the  first  prejudice  against  bis 
character  is  removed,  thatthe  ceremonious  dif- 
ficolties  of  an  audience  are  surmounted,  that 
be  leels  himself  animated  by  the  purest  and 
moat  honourable  affections  to  his  king  and 
coontry,  and  that  the  great  person,  whom  he 
addreases,  baa  spirit  enough  to  bid  him  speak 
freely,  and  understanding  enough  to  listen  to 
haa  with  attention.  Unacquainted  with  the 
▼■ill  impertineoce  of  forms,  he  would  deliver 
bis  sentiments  with  dignity  and  firmness,  hut 
■at  without  respect.  Sir,  (meaning  our  pre- 
sent aoveraign  lord  the  king)  it  ^  the  roisfor- 
tone  of  your  life,  and  originally  the  cause  of 
every  reproach  and  distrem  which  has  attended 
jom  goVemment,  that  yon  (again  meaning 
eor  present  sovereign  wrd  the  king)  should 
■ever  have  been  acquainted  with  the  language 
ef  troth,  until  you  heard  it  in  the  complaints 
ef  yo«r  people.    It  is  not,  however,  loo  late  te 


comet  the  error  of  your  education.  We  ard 
still  inclined  to  make  an  indulgent  allowance 
for  the  pernicions  lessons  you  received  in  your 
youth,  and  to  form  the  most  sanguine  hopes 
from  the  natural  benevolence  of  your  disposi- 
tion.  We  are  far  from  thinking  ^ou  capable 
of  a  direct,  deliberate  purpose  to  invade  those 
original  rights  of  yonr  sub^ts,  on  which  aU 
their  civil  uid  political  liberties  depend.  Had 
it  been  posnnle  for  as  to  entertain  a  suspicion  so 
dishonourable  to  your  character,  we  should 
long  since  have  adopted  a  stile  of  remonstrance 
very  distant  from  the  humility  of  complaint* 
The  doctrine  inculcated  by  our  laws,  that  the 
king  can  do  no  wrong,  is  admitted  without  re- 
luctance. We  separate  the  amiable  good- 
natured  prince  from  the  folly  and  treachery  of 
hia  servants,  and  the  private  virtues  of  the  maa 
firom  the  vices  of  his  government.  Were  it 
not  for  this  just  distinction,  I  know  not  whe^ 
ther  your  m— y's  (meanhig  majesty's)  con- 
dition, or  that  of  the  English  nation,  would  de« 
serve  most  to  be  lament^.  I  would  prepare 
vour  mind  for  a  favourable  reception  of  truth « 
by  removing  every  painful,  offensive  idea  of 
personal  reproach.  Yonr  subjects,  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  wish  fiir  nothing  but  that  as  they  are  rea« 
sonaule  and  affectionate  enough  to  aeparate 
your  person  from  your  government,  so  vou 
(again  meaning  our  aaid  present  soverei^  lord 
the  king)  in  yonr  tnrn  should  distingnish  be* 
tween  the  conduct,  which  becomes  the  perma- 
nent dignity  of  a  k'—g,  (meanmg  knig)  and 
that  which  aerves  to  promote  the  temporary 
interest  and  miserable'  ambitHMi  ef  a  minister. 
You  ascended  the  throne  with  a  declared,  and 
1  doubt  not,  a  sincere  resolution  of  giving  uni« 
versal  satisAction  to  your  subjects.  You  (agaiir 
meaning  our  said  present  sovereign  lord  the 
king)  found  them  pleased  with  the  novelt^^  of 
a  young  prince,  whose  countenance  promised 
even  more  than  his  words,  and  loyal  to  you  not 
only  firom  principle  but  passion.  It  was  not  a 
cold  profession  of  allegiance  to  the  first  ma- 
gistrate, but  a  partial,  animated  attachment  U^ 
a  favonrite  prince,  the  native  of  therr  country. 
They  did  not  wait  to  enmioe  your  conduct, 
nor  to  be  determined  by  experience,  but  ^ave 
you  a  generous  credit  for  tne  future  blessinge 
of  your  reign,  and  paid  you  in  advance  the 
dearest  tribute  of  their  affections.  Such,  Sir, 
(again  meaning  our  said  present  sovereign  lord* 
the  king)  was  once  the  disposition  of  a  people, 
who  now  surround  your  throibe  with  reproaches 
and  complaints.  Do  justice  to  yourself.  Banish 
from  your  mind  those  nnworniy  opinions  with 
which  some  interested  persons  have  laboured  te 
possess  you.  Distrust  the  men  who  tell  yon 
the  English  are  naturally  light  and  inconstant, 
that  they  complain  without  a  cause.  Withdraw 
your  confidence  from  all  parties ;  from  minis* 
ters,  favourites,  and  relatione ;  and  let  there  be 
one  moment  in  vour  life  in  which  yon  (again 
meaning  onr  said  present  sovereign  lord  the 
king)  have  consulted  your  own  understanding. 
When  yon  (again  meaoiDg  our  said  lord  the 
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kiog)  afT^cteiUy  renonnoed  tlie  name  of  Eo^- 
lishman,  believe  me,  Sir,  (again  meaning^  our 
•aid  lord  the  king)  you  were  persuaded  to  pay 
arery  ill-judged  compliment  of  one  part  of 
Tour  aubjects  at  the  expenne  of  aoother. 
While'the  uatives  of  Scotland  are  not  iu  actual 
rebellion,  they  are  undoubtedly  entitled  tfi  pro- 
lection,  nor  do  1  mean  to  condemn  the  policy  of 
giving  some  encouragement  to  thj|  novelty  of 
their  affections  for  the  House  of  Hanover.  I 
am  ready  to  hope  for  every  thing  from  their 
new-born  zeal,  and  from  the  future  steadiness 
of  their  allegiance.'  But  hitherto  they  have  no 
claim  to  your  favour.  To  honour  them  with  a 
determined  predilection  and  confidence  in  ex- 
clusion of  your  English  subject^,  who  placed 
vour  family,  and,  in  spite  of  treachery  and  re- 
oeliion  have  supported  it  upon  the  th — ne 
(meaning  throne)  is  a  mistake  too  gross  even 
for  the  unsuspecting  generosity  of  youth.  In 
this  error  we  see  a  capital  violation  of  the  roos^ 
obvious  rules  of  policy  and  prudence.  We 
trace  it  however  to  an  original  bias  in  your  edu  • 
cation,  and  are  ready  to  allow  for  your  inexpe- 
rience. To  the  same  early  influence  we  attri- 
bute it,  that  yon  have  descended  to  take  a  share 
not  only  in  the  narrow  views  and  interest  of 
particular  persons,  but  in  the  fatal  malignity  of 
their  passions.  At  your  accession  to  the  throne, 
the  whole  system  of  government  was  altered, 
not  from  wisdom  or  deliberation,  but  because  it 
had  been  adopted  by  your  predecessor.  A  little 
personal  motive  of  pique  and  resentment  was 
sufficient  to  remove  the  ablest  servants  of  the 
crown,  but  it  is  not  in  this  country,  Sir,  (again 
meaning  our  said  lord  the  king)  that  such  men 
can  be  dishonoured  by  the  frowns  of  a  k— , 
(meaning  the  king)  they  were  dismissed  but 
could  not  be  disgraced.  Without  entering  into 
ft  minuter  discussion  of  the  merits  of  the  peace, 
we  may  observe  in  the  imprudent  hurry  with 
which  the  first  overtures  from  France  were  ac- 
cepted, in  the  conduct  of  the  negociation,  and 
terms  of  the  treaty,  the  strongest  marks  of  that 
precipitate  spirit  of  concession  with  which  a 
certain  part  of  your  subjects  have  been  at  all 
times  ready  to  purchase  a  peace  with  the  natu- 
ral enemies  of  this  country.  On  your  part  we 
are  satisfied  that  every  thing  was  honourable 

and  sincere,  and  if  £ d  (meaning  England) 

was  sold  to  F-——e  (meaning  France)  we  doubt 
not  that  your  m— — y  (meaning  majesty)  was 
equally  betrayed.  The  conditions  of  peace 
were  matter  of  grief  and  surprise  to  your  sub- 
jects, but  not  the  immediate  cause  of  their  pre- 
sent discontent.  Hitherto,  Sir,  (again  meaning 
our  said  lord  the  now  king)  you  had  been  sacri- 
ficed to  the  prejudices  and  passions  of  others. 
With  what  firmness  will  you  (again  meaning 
our  said  lord  the  king)  bear  the  mention  of  your 
•wn  ?  A  man  not  very  honourably  distinguish- 
ed in  the  world,  commences  a  formal  attack 
npon  your  favourite,  considering  nothing '  but 
bow  he  might  best  expose  his  person  and  prin- 
ciples to  detestation,  and  the  national  character 
of  his  countrymen  to  contempt.  The  natives 
•f  that  cottatrj,  Sir,  (agaia  meaning  our  said 


lord  the  now  king)  ore  as  much  distingnisbed 
by  a  particular  character  as  by  your  majesty's 
favour.  Like  another  chosen  people  they  have 
been  conducted  into  the  land  of  plenty,  where 
they  find  themselves  actually  marked  and  divid-* 
ed  from  mankind.  There  is  hardly  a  period  at 
which  the  most  irregular  character  may  not 
be  redeemed.  The  mistakes  of  one  sex  find  a 
retreat  in  patriotism,  those  of  the  other  in  devo- 
tion. Mr.  Wilkes  brought  with  him  into  poli- 
tics the  same  liberal  sentiments  by  which  bis 
private  conduct  had  been  directed,  and  seemed 
to  think  that,  as  there  are  few  excesses,  in 
which  an  English  gentleman  may  not  be  per- 
mitted to  indulge,  the  same  latitude  was  allow- 
ed him  in  the  choice  of  his  political  principles 
and  in  the  siiirit  of  maintaining  them,  I  mesa 
to  state,  not  entirely  to  defend  his  conduct; 
in  the  earnestness  of  bis  zeal,  he  suffered  some 
unwarrantable  insinuations  to  escape  him.  He 
said  more  than  moderate  men  would  justify,  bot 
not  ettongh  to  intitle  him  to  the  honour  of  your 
m— y's  (meaning  majesty's)  personal  resent- 
ment. The  rays  of  r — 1  (meaning  royal)  indig* 
nation,  collected  upon  him,  sery«^  only  to  illtt* 
minate,  and  could  not  consume.  Animated  by 
the  favour  of  the  people  on  one  side,  and  heat- 
ed by  |iersecution  on  the  otherj  bis  vi^ws  and 
sentiments  changed  with  his  aituation.  Hardly 
serious  at  first,  he  is  now  an  enthiMiast ;  the 
coldest  bodies  warm  with  opposition,  the  hardest 
sparkle  in  collision.  There  is  a  holy  mistaken 
zeal  in  politics  as  well  as  religion.  By  per' 
suading  others  we  convince  ourselves.  The 
passions  are  engaged,  and  create  a  materia]  af- 
fection in  the  mind,  which  forces  os  to  love  the 
cause  for  which  we  snfler.  Is  this  a  oonteotioo 
worthy  of  a  k—  ?  (meaning  king).  Are  yoo 
(again  meaning  our  lord  the  now  king)  not  sen- 
sible how  much  the  meanness  of  the  cause 
^ves  an  air  of  ridicule  1o  the  aerious  diflieultie«,- 
into  which  you  (again  meaning  our  said  lord 
the  king)  have  been  betrayed  P  The  destruc- 
tion of  one  man  has  been  now,  for  many  J^vi, 
the  sole  object  of  your  government,  ana  if  there 
can  beany  thing  atill  more  disgraceful,  we  bave 
seen  for  such  an  object,  the  utmost  influence  of 
the  executive  power,  and  every  ministerial  ar- 
tifice exerted  without  success.  Nor  can  yon 
(again  meaning  our  said  lord  the  now  king) 
ever  succeed,  unless  he  should  be  imprudent 
enough  to  forfeit  the  protection  of  those  lawS) 
to  which  you  owe  your  c  -n  (meaniog 
crown)  or  unless  your  ministers  should  per- 
suade you  to  make  it  a  question  of  force  alooey 
and  try  the  whole  strength  of  oovernmcnt  in 
opposition  to  the  people.  The  lessons  he  bss 
received  from  experience  will  probably  gosrd 
him  from  such  excess  of  folly ;  and  in  your 
m-»— s  (meaning  majesty's)  virtues  we  find  an 
unquestionable  assurance  that  no  illegal  vio- 
lence will  be  attempted.  Far  from  suspecting 
you  (agkin  meaning  our  said  lord  the  now  king) 
of  so  horrible  a  design,  we  woold  attribute  tbo 
continual  violstion  of  the  laws,  and  even  this 
last  enormous  attack  upon  the  vital  principles 
of  the  conititution,  to  an  ill-advl8ed»  anirartbyi 


809] 


Jbr  a  Ulbd* 


pereonal  resentmeDt.  From  one  false  step  jon 
(tfgain  meaniDg  oar  said  lord  tbe  now  kingf) 
have  been  betrayed  into  another,  and  as  the 
cause  was  unworthy  of  you  (again  meaning 
oor  said  lord  the  now  king)  your  ministers  were 
determined  that  the  prudence  of  the  execution 
should  correspond  with  the  wisdom  and  dij^nity 
of  tbe  design.  They  have  reduced  you  (again 
meaning  our  said  lord  the  now  king)  to  the  ne- 
cessity of  choosing  out  of  a  variety  of  difficnl- 
ties ; — to  a  situation  so  unhappy  that  you  (again 
meaning  our  said  lord  the  now  king)  can  oei- 
tber  do  wrong  without  ruin,  nor  right  without 
affliction .  These  worthy  servants  have  undoubt- 
edly given  you  aiany  singular  proofs  of  their, 
abilities.  Not  cooteuted  with  making  Mr.  Wilkes 
a  man  of  importance,  they  havejudiciously  trans- 
ferred the  question  from  the  rights  and  interest 
of  one  man  to  the  most  important  rights  and 
Interests  of  the  people,  and  forced  your  subjects, 
from  wishing  well  to  the  cause  of  an  indivi- 
dual, to  unite  with  him  in  their  own.  Let  them 

proceed  as  they  have  begun,  and  your  m y 

{meaning  majesty)  need  not  doubt  that  the 
catastrophe  will  do  no  dishonour  to  the  conduct 
of  the  ptece.  The  circumstances  to  which  yon 
(again  meaning  our  said  lord  tbe  now  king)  are 
reduced  will  not  admit  of  a  compromise  with 
the  English  nation.  Undecisive,  qualifying 
measures  will  disgrace  your  government  still 
more  than  open  violence,  and,  without  satisfy- 
ing the  people,  will  excite  their  contempt. 
They  have  too  much  understanding  and  spirit 
to  accept  of  an  indirect  satisfaction  for  a  direct 
iojory.  Nothing  less  than  a  repeal,  as  formal 
as  tbe  resolution  itself,  can  heal  the  wound 
which  has  been  given  to  the  constitution,  nor 
will  any  thing  less  be  accepted.  I  can  readily 
Mieve  that  there  is  an  influence  sufficient  to 
recal  that  pernicious  vote.    The  H—  of  •— -* 

5 meaning  the  House  of  Commons  in  this  kiug- 
lom)  ondonbtedly  consider  their  duty  to  the 

e ^n  (meaning  crown)  as  paramount  to  all 

other  obligations.  To  us  they  are  only  in- 
debted for  an  accidental  existence,  and  have 
justly  transferred  their  gratitude  from  their 
parents  to  their  benefactors ;  from  those,  who 
care  them  birth,  to  the  minister,  from  whose 
Eeoevolence  they  derive  the  comforts  and  plea- 
sures of  their  political  life ;— who  has  taken  the 
tenderest  care  of  their  infancy,  relieves  their 
necessities  without  offending  their  delicacy, 
and  has  given  them,  what  they  value  most,  a 
virtuous  education.  But  if  it  were  possible  for 
their  integrity  to  be  degraded  to  a  condition  so 
vile  and  abject,  that  compared  with  it,  tbe  pre- 
sent estimation  they  stand  in  is  a  state  of  ho* 
noar  and  respect,  consider.  Sir,  (again  mean- 
iog  oar  said  lord  the  now  king)  in  what  man- 
ner yog  will  afterwards  proceed.  Can  ^ou 
(agam  jneaning  our  said  lord- the  now  king) 
eonceive  that  the  people  of  this  country  will 
long  submit  to  be  governed  by  so  flexible  a 
H— ^of  •— —  \  (meaning  the  House  of  Com- 
'noos.)  It  is  not  in  tfie  nature  of  human  so- 
ciety, that  any  form  of  government  in  such 
^aircttOMtaooes,  ci^d  hmg  be  preserviMi.     In 
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ours  the  general  contempt  of  the  people  is  as 
fatal  as  their  detestation.  Such,  I  am  per- 
suaded, would  be  tbe  neoessaiy  effect  of  an^r 
base  concession  made  by  the  present  H— •  of 
"  (again  meaning  the  present  House  of 
Commons  of  this  kingdom)  and  as  a  qualifying 
measure  would  not  be  accepted,  it  remains  for 
vou  (again  meaning  our  said  lord  the  now 
lEing)  to  decide  whether  yon  will,  at  any  ha« 
zard,  support  a  set  of  men,  who  have  reduced 
you  to  this  unhappy  dilemma,  or  whether  your 
will  gratify  the  united  wishes  of  the  whole 

people  of  England,  by  dissolving  the  p— • « 

(meaning  parliament)  Taking  it  for  granted, 
as  1  do  very  sincerely,  that  you  (again  mean- 
ing our  said  lord  tbe  king)  have  personally  no 
design  against  the  constitution,  nor  any  views 
inconsistent  with  the  good  of  your  subjects,  I 
think  you  cannot  hesitate  long  upon  the  choice^ 
which  it  equally  concerns  your  interest  and 
your  honour  to  adopt.  On  one  side,  you  (again 
meaning  our  said  lord  the  now  kinj^  hazard  tho 
affections  of  all  your  English  subjects ;  you  re- 
linquish every  hope  of  repose  to  yourself,  and 
you  (again  meaning  our  said  lord  the  now 
king)  endanger  the  establishment  of  your  fii* 
mily  for  ever.  All  this  you  venture  for  no  ob- 
ject whatsoever,  or  for  such  an  object,  as  it 
would  be  an  affront  to  you  to  name.  Men  of 
sense  will  examine  your  conduct  with  sus- 
picion ;  whi^e  those  who  are  incapableof  com- 
prehending to  what  degree  they  are  injured, 
afflict  you  with  clamours  equalljr  insolent  and 
unmeaning.  Supbosing  it  possible  that  no 
fatal  struggle  should  ensue,  you  (again  mean- 
ing our  said  lord  the  present  King)  determine  at 
once  to  be  unhappy,  without  the  hope  of  a  cons; 
pensation,  either  from  interest  or  ambition.  If 
an  E sh  (meaning  English)  k—  (mean- 
ing king)  be  bated  or  despised,  he  must  be  un- 
happy ;  and  this  perhaps  is  the  only  political 
truth,  which  he  ought  to  be  convinced  of  with- 
out experiment.  But  if  the  English  people 
should  no  longer  confine  their  resentment  to  a 
submissive'  representation  of  their  wrongs  ;  if 
following  the  glorioui^  example  of  their  ances- 
tors, they  should  no  longer  appeal  to  the  crea- 
ture ofthe  constitution,  but  to  that  high  being, 
who  gave  tbem  the  rights  of  humanity,  whose 
gif\s  it  were  sacrilege  to  surrender,  let  me  ask 
you,  Sir,  (again  meaning  our  said  lord  tbe  pre- 
sent king)  upon  what  part  of  your  subjects 
would  you  rely  for  assistance  ?  The  people  of 
I — l_d  (meaning  Ireland)  have  been  uniformly 
plundered  and  oppreSMcd.  In  return,  they  give 
you  every  day  fresh  marks  of  their  resentment.- 
They  despise  the  miserable  governor  yoa 
(again  meaning  our  said  present  sovereign  lord 
the  king)  have  sent  them,  because  he  is  tho. 
creature  of  lord  Bute ;  nor  is  it  from  any  natu- 
ral confusion  in  their  ideas,  that  they  are  so 
ready  to  confound  the  original  of  a  k-— g 
(meaning  king)  with  the  disgraceful  represen- 
tation of  him.  The  distance  of  the  colooiea 
would  make  it  impossible  for  tl»em  to  take  an 
active  concern. in  your  affairs,  if  they  were  as 
well  affected  to  your  govemmeot  as  they  onct 
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|Nreteiid«d  to  be  to  yoar  peraoii.  The^  were 
ready  enough  to  dMiinguisb  between  yon  (again 
■leaning  onr  said  present  so? ereign  lord  the 
king)  and  your  ministers.  They  eom  plained 
of  an  act  of  the  legislature,  bnt  traced  the  origin 
of  it  no  higher  than  to  the  servants  of  the  c — n 
(meaning  crown)  they  pleased  themselves  with 
the  hope  that  their  s — r-— n  (meaning  sove- 
reign) if  not  favourable  to  their  cause,  at  least 
was  impartial.  The  decisive  personal  part  you 
took  against  them,  has  effectually  banished 
that  first  distinction  from  their  minds.  They 
consider  yo6  as  united  with  your  servants 
against  A — r — a  (meaning  America)  and  know 
how  to  distinguish  the  s    .  n  (meaning 

sovereign)  and  a  ven^ti  p  4  (meaninjgf 

parliament)  on  one  side,  from  the  real  senti- 
ments of  the  Eogiisb  people  on  the  other. 
Looking  forwsrd  to  independence  they  might 

CMibly  receive  you  (again  kneaning  our  said 
d  the  now  kmg)  for  their  k — ;  (meaning 
king)  but  if  ever  you  retire  to  A — r<^a  (mean- 
ing America)  be  assured  they  will  give  you  such 
a  covenant  to  digest,  as  the  presbytery  of 
Scotland  would  have  been  ashamed  to  offer  to 
Charles  the  second.  They  left  their  native 
land  in  search  of  freedom,  and  found  it  in  a 
desert.  Divided  as  they  are,  into  a  thousand 
fiirms  of  policy  and  religion,  there  is  one  point 
in  which  tbey  all  agree :  they  equally  detest 
the  pageantry  of  a  k— ',  (meaning  king)  mm! 
the  supercilious  hypocrisy  of  a  bishop.  It 
is  not  then  from  the  alienated  affections  of 
I— 1-— d  (meaoing  Ireland)  or  A<»r— «  (meau- 
iiig  Amarica)  that  you  Regain  meaning  our  said 
present  sovereign  lord  tne  Idng)  can  reasonably 
look  for  assistance  ;  Atill  less  from  the  peopte 
of  £ — 1— d  (meaning  England)  who  are  ac- 
tually contending  for  their  rights,  and,  in  this 
great  question,  are  parties  against  you  (again 
meaning  our  said  present  sovereign  lord  the 
king.)  You  (again  meaning  our  said  present 
sovereign  lord  the  king)  are  not  however  iksti- 
tute  of  every  appearance  of  support ;  you 
(again  meaning  our  said  present  sovereign  lord 
the  king)  have  aU  the  Jaeobites,  Nonjurors, 
Roman  CathdicSi  and  Tories  of  this  country, 
und  all  8— I— d  (meaning  Scothind)  without 
exception.  Considering  from  wfaatfamily  you 
•re  descended,  the  choice  of  your  fiiendi  has 
been  singularly  directed;  and  truly,  Hir, 
(again  meaning  our  said  lord  the  now  king)  if 

Iou  had  not  lost  the  Whig  interest  of  EngUnd, 
should  admire  your  dexterity  in  turning  the 
hearts  of  your  enemies.  Is  it  possible  for  yon 
to  place  auj^  eonfidenoe  in  men,  who,  berore 
they  are  foithful  to  yon  must  renounce  every 
opinion,  and  betray  every  principle  both  In 
Miurch  and  state,  w'hich  they  inherit  from  their 
nnoestorSi  and  are  confirmed  in  by  their  educa- 
tion P  whose  numbers  are  so  considerable,  t^at 
they  have  long  since  been  obl]^[ed  to  ^ve  up 
the  principles  and  language  which  distinguish- 
ed tnem  as  a  party,  and  to  fight  under  the  ban- 
itors  of  their  enemies  T  their  zeal  benns  with 
hypocrisy  and  must  conclude  in  treachery.  At 
first  thoy  deceive;  ttt  last  they  betray.    A$  t» 
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the  Scotch,  f  most  suppose  your  heart  and  as* 
derstanding  so  biassed,  from  your  eariiert  is. 
fancy,  in  their  fovour,  that  nothing  lesi  tbsii 
your  own  misfortunes  can  undeceive  yon. 
You  (again  meaning  our  said  present  sovereigii 
lord  the  king)  will  not  accept  of  the  UDifom 
experience  of  your  ancestors ;  and  when  once 
a  man  is  determined  to  believe,  the  very  ab- 
surdity of  the  doclrine  confirms  him  id  hit 
foith.    A  bigotted  understanding  can  draw  t 

!iroof  of  attachment  to  the  House  of  H— a— r 
meaning  Hanover)  from  a  notorious  zeal  for 
the  House  of  Stuart,  and  find  an  earoeat  af 
future  loyalty  in  former,  rebellions.     Appear- 
ances are  however  In  their  favour;  so  strongly 
indeed,  that  one  would  think  they  had  (wg^* 
ten  that  yon  are  their  lawful  k — ,  (measia^ 
king)  and  had  mistaken  you  for  a  pretender  ta 
the  c— Hn.  (meaning  crown)    Liot  it  be  admiflol 
then,  that  the  Scotch  are  as  sincere  in  thar 
present  professions,  as  if  yon  were  in  reality 
not  an  Englishman,  but  a  Briton  of  the  north, 
you  would  not  he  the  first  p — e  (meaiiiD^ 
prince)  of  their  native  country  against  whom 
they  have  rebelled,  nor  the  first  whom  they 
have  basely  betrayed.     Have  you  (meanio^ 
onr  said  lord  the  now  king)  forgotten.  Sir,  or 
has  your  fovonrite  concealed  from  yon  that 
part  of  our  history,  when  the  unhappy  Cbario 
(and  he  too  had  private  virtues)  fled  from  the 
open  avowed  indignation  of  bis  English  sub- 
jects, and  surrendered  himeelf  at  discretioii  ta 
the  good  faith  of  his  own  countrymen.    With- 
out looking  for  support  in  their  afiectisea  af 
subjects,  he  applied  only  to  their  hononr,  at 
gentlemen,  for  protection.    They  received  bin 
as  they  would  your  m— ^y  (meaning  majcaty) 
with  bows,  and  smiles,  and  falshood,  and  kqit 
him  until  they  had  settled  their  bargain  with 
the  English  parliament ;  then,  basely  sold  their 
native  k-—  (meaning  king)  to  the  vengeance  of 
hia  enemies.    This,  Sir,  was  not  the  actef  a 
fow  traitors,  but  the  deliberate  treachery  of  a 
Scotch  parliament  representing  the  nation,    i 
wiae  p— ee  (meaning  prince)  might  draw  fran 
it  two  lessons  of  equal  utility  to  himaelf ;  ea 
one  side  he  might  learn  to  dread  the  oodit- 
ffuised  resentment  of  a  ^enerons  people,  whs 
dare  openly  assert  their  nghts,  and  who,  in  a 
just  cause,  are  ready  to  meet  their  s-       ■*■» 
(meaning  sovereign)  in  the  field ;  on  the  other 
side,  he  would  be  taught  to  apprehend  some- 
thiog  far  more  formidable — a  fawning  trea- 
ohery,  against  which  no  prudence  can  gntnlt 
no  ooorage  can  defend.    The  insidious  amilei 
upon  the  cheek  would  warn  him  of  the  oanher 
In  the  heart.    From  the  uses,  to  whiefa  toa 
part  of  the  army  has  been  too  fineqoendy  ^ 
plied,  you  (agam  meaning  onr  said  k>rd  the 
now  king)  nave  some  reason  to  expect,  that 
there  are  no  services  they  would  rsfitse.  Btft 
too  we  trace  the  partidity  of  yonr  nndentaad- 
ing.    You  take  the  sense  of  the  army  from  tbs 
conduct  of  the  guards,  with  |he  same  joaW 
with  which  you  collect  the  sense  of  the  p^pw 
from  the  representations  of  the  ministry.  Yoar 
marchnig  regiments^  Sir,  (agam  meaning  oar 
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Mid  J«rd  Uie  MV  kisg)  will  Ml  loate  Hm 
yiiards  tbeir  ezanple  either  at  aoUien  ot  ra^ 
jeeti.  They  feel  and  resent,  as  they  oii|;ht  to 
dfs  that  iDvariaUe,  undistinflpiiabinff  favour 
with  which  the  ipiarda  are  treated,  while  those 
gallant  troops,  by  whona  every  hazardous, 
every  laborious  service  is  perflbriMed,  ace  left 
to  pecisk  in  garrisons  abroad,  or  pine  in  quar- 
ters at  hooftr,  neglected  and  forgotten.  If 
they  had  no  sense  of  the  great  original  duty 
they  owe  tbeir  country,  their  resentment  would 
operate  Kke  patriotism,  and  leave  your  cause  to 
be  defendetl  by  those  to  whom  you  (again 
BMeaniog  onr  said  present  sovereign  lord  the 
king)  have  lavished  the  rewards  and  honours 
of  their  profession.  The  praetorian  bands, 
enervated  and  debauched  as  they  were,  had  still 
atre?gth  enough  to  awe  the  Romfin  populace : 
but  when  the  distant  legions  took  the  alarm, 
Ikey  marched  to  Rome,  and  gave  away  the 
empire.  On  this  side  then,  whichever  way 
yon  (again  meaning  our  said  lord  the  now  king) 
may  determine  to  support  the  very  ministry 
who  have  reduced  youraflairs  to  this  deplorable 
situation :  you  may  shelter  yourself  under  the 
fiM'ms  of  a  p  t  (DMaiiing  parliament)  and 

ael  yonr  people  at  defiance.  But  be  assured. 
Sir,  thai  suck  a  resolution  would  be  as  impru- 
dent as  it  would  be  odious.  If  it  did  not  im- 
BMdiately  shake  your  establishment,  it  would 
rob  you  of  your  peace  of  mind  for  ever.  On 
Ike  other,  how  different  is  the  prospect  I  how 
easy,  kow  safe  and  konourable  is  the  path  be- 
fore you !  the  English  nation  declare  they  are 
grossly  injured  by  their  representatives,  and 
solicit  your  m-  (meaning  majesty)  to  exert 
your  lawful  prerogative,  and  give  them  an  op- 
portunity of  recalling  a  trust  which,  they  find, 
kss  been  so  scandalously  abused.    Yon  are  not 

to  be  told  that  the  power  of  the  H of 

■  (meaning  House  of  Commoes)  is  not 

original,  but  delegated  to  them  for  the  welfare 
of  the  people,  firom  whom  they  receive  it  A 
question  of  right  arises  between  the  oonslitnent 
and  the  representative  body.  By  what  autho- 
rity sbail  it  be  decided?  will  your  m— — y 
(meaning  majesty)  interfere  in  a  question  in 
whicb  you  have  properly  no  immediate  oon- 
ocrn  f  it  would  be  a  step  equally  odious  and 
unnecessary.  Shall  the  Lords  be  q^lled  upon  to 
deternune  the  rights  and  privileges  of  the  Com- 
mons ?  They  cannot  do  it  without  a  flagrant 
bremch  of  the  eonstitotiott.  Or  will  you  (a^n 
menniog  onr  said  lord  the  now  king)  refer  it  to 
the  judges?  Thev  have  often  told  your  an- 
cestors, that  the  law  of  parliament  is  above 
tkcna.  What  party  then  remains  but  to  leave 
it  to  the  people  to  determine  for  themselves  ? 
tkey  alone  are  injured ;  and  since  there  are  no 
■Bperior  power  to  which  the  cause  can  be  re- 
ferred, they  alone  4Might  to  determine.  1  do 
not  mean  to  perplex  you  (again  meaning  our 
•aid  present  sovereign  lord  the  king)*  with  a 
tedious  argument  upon  a  sutgect  alreadr  so 
discussed,  that  inspiration  could  hardly  throw 
A  new  light  upon  it.  There  are,  however,  two 
points  of  fiewy  in  whi«k  it  particularly  imports 


yo«r  m«—y  (meaning  mMfsty)  to  oonsidef 

tke late  proceedings  of  the  H of  ... 

(meaning  House  of  Commons.)  By  depriving 
a  subject  of  his  birthright,  they  have  attributed 
to'tkeir  own  vote  an  authority  equal  to  an  act 
of  the  whole  legislature ;  and  though  perhapa 
not  with  the  same  motives,  have  strictly  fol« 
lowed  the  example  of  the  Long  Parliament, 
which  first  declared  the  regal  office  useless,  and 
soon  after,  with  as  little  ceremony,  dissolved  the 
Bouse  of  Lords.  The  same  pretended  power 
whiah  robs  an  English  subject  of  bis  birthright 
moy  rob  an  English  k—  (meaning  king)  of  kin 

c n  (meaning  crown.)  In  another  view,  the 

resolution  of  the  H of  (meaning 

House  of  Commons)  apparentlj  not  so  dan* 
gcrous  to  your  m— «,  (meaning  majesty)  ii 
scill  more  alarming  to  your  people.  Not  con« 
tented  with  divesting  one  man  of  his  right, 
they  have  arbitrarily  conveyed  that  right  to 
another.  They  have  set  aside  a  return  as 
illegal,  without  daring  to  censure  those  offi- 
cere  who  were  particulariy  apprised  of  Mr. 
Wiikes'r  incapacity,  not  only  by  the  declara- 
tion of  the  H—-  (meaning  the  said  House) 
but  expressly  by  the  writ  directed  to  them,  but 
who  nevertheless  returned  him  as  duly  elected. 
They  have  rejected  the  majority  of  votes,  the 
only  criterion  by  which  our  laws  jud^'of  the 
sense  of  the  people;  they  have  transferred  the 
right  of  election  from  the  collective  to  tke  re- 
presentative body ;  and  by  tbese  acts,  taken 
separately  or  together,  thojr  have  essentially 
altered  the  original  constitution  of  the  H— — - 
of  C  (meaning  House  of  Commons.) 

Versed,  as  your  m (meaning  majesty) 

undoubtedly  is,  in  the  English  history,  it  can- 
not easily  escape  you,  how  much  it  is  your 
interest,  as  well  as  your  duty,  to  prevent  one 
of  the  three  estates  from  encroaching  u^on 
the  province  of  the  ^her  two,  or  assuming 
the  authority  of  them  all.  When  once  they 
have  departed  from  the  great  constitutional 
line,  by  whic^  all  tlieir  proceedings  should  be 
directed;  wha  will  answer  for  their  future  mo- 
deration  ?  Or  what  assurmnce  will  they  g^ve 
vou  (again  meaning  our  said  present  sovereign 
lord  the  king)  that,  when  they  have  trampled 
upon  their  equals,  they  will  submit  to  a 
superior  f  Your  m-  (meaning  majesty) 

may  kaim  hereafter,  how  neariy  the  slave  and 
tyrant  are  allied.  Some  of  your  council,  more 
candid  than  the  rest,  admit  we  abandoned  pro- 
fligacy of  the  present  H—  of  ■ 


House  of  Commons)  bnt  oppose 
their  dissoKition  upon  an  opinion,  I  confess  not 
vety  unwarrantable,  that  their  successors  would 
be  equally  at  the  disposal  of  the  treasury.  I 
camot  persuade  myself  that  the  nation  will 
have  profited  so  Kttie  by  experience.  Bnt  if 
thatopinkm  were  well  founded,y  on  (agam  mean- 
in  j^  our  said  present  sovereign  lord  the  king) 
might  then  gratify  our  wish^  at  an  easy  rate, 
and  appease  the  present  damomv  against  your 
p^vernment,  without  oflering  any  material  in- 
jury to  the  favourite  cause  of  corruptk>n.  Yon 
(again  meaning  onr.said  present  sovereign  lerd 
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the  kiiH()  ba?e  still  an  honourable  part  to  act. 
The  affectioDs  of  jour  subjects  may  still  be  re- 
covered. But  before  you  (again  meanine^  our 
said  present  sovereign  lord  the  king)  subdue 
their  hearts,  you  must  gain  a  noble  victory 
over  your  owu.  Discard  those  little  personal 
resentments  wlych  have  too  long  directed  ^our 
public  conduct.  Pardon  this  man  the  remainder 
of  his  punishment,  and  if  resentment  still  pre- 
vails, make  it  what  it  should  have  been  long 
•ince,  an  act,  not  of  mercy,  but  contempt.  He 
vill  soon  fall  back  into  his  natural  station,  a  si- 
lent senator,  and  hardly  supporting  the  week- 
ly eloquence  of  a  news- paper.  The  gentle 
breath  of  peace  would  leave  him  on  the  sur- 
face, neglected  and  onremoved.  It  is  only  the 
tempest  that  lifks  him  from  his  place.  Without 
consulting  your  minister,  call  together  your 

'  nvhole  council.  Let  it  appear  to  the  public  that 
you  can  determine  and  act  for  yourself.  Come 
tbrward  to  your  people.  Lay  aside  the  wretched 
formalities  of  a  k-*  (meaning  king)  and  speak 
to  your  subjects  with  the  spirit  of  a  man  and 
io  the  language  of  a  gentleman.  Tell  them 
vou  (again  meaoiug  our  said  present  sovereign 
lord  the  king)  have  been  fatally  deceived.  The 
acknowJedgment  will  be  no  disgrace,  but  rather 
4U1  honour  to  your  understanding.  Tell  them 
yon  are  determined  to  remove  every  cause 
of  complaint  against  your  government ;  that 
yon  will  give  your  con6dence  to  no  man  who 
does  not  possess  the  confidence  of  your  sub- 
jects ;  and  that  you  (again  meaning  our  .said 
present  sovereign  lord  the  king)  will  leave  it  to 
themselves  to  determine,  by  their  conduct  at  a 
future  election,  w4iether  or  not  it  be  in  reality 
the  general  seuse  of  the  nation,  that  their 
rights  have  been  arbitrarily  invaded  by  the  pre- 
sent H—  of  C  (meaning  House  of 
Commons)  and  the  constitution  betrayed.  They 
will  then  do  justice  to  their  representatives  and 
/to  themselves.  These  sentiments.  Sir,  (again 
meaning  our  said  present  sovereign  lord  the 
king)  and  the  stile  they  are  conveyed  in,  may 
be  ofiensive  perlmps  because  they  are  new  to 
you.  Accustomed  to  the  language  of  courtiers, 
you  measure  their  ajQTections  by  the  vehemence 
of  their  expressions  ;  and  when  they  only  praise 
you  indirectly  you  admire  their  sincerity.  But 
this  is  not  a  lime  to  trifle  with  your  fortune. 
They  deceive  you,  Sir«  (again  meaning  our  said 
present  sovereign  lord  thekin^)  «iho  tell  you 
that  you  (again  meaning  our  said  lord  thekmg) 
have  many  friends,  whose  affections  are  found- 
ed upon  a  principle  of  personal  attachments. 
The  first  foundation  of  friendship  is  not  the 
power  of  conferring  benefits,  but  the  equality 
with  which  they  are  received,  and  may  be  re- 

*  turned.  The  fortune  which  made  you  (again 
meaning  our  said  present  sovereign  lord  the 
king)  a  king  (meaniug  king)  forbad  you  to  have 
a  friend.  It  is  a  law  of  nature  which  cannot 
be  violated  with  impunity.  The  mistaken 
p— e  (meaning  prince)  who  looks  for  friendship, 
will  find  a  favourite,  and  in  that  favourite  the 
ruin  of  his  affairs.  The  people  of  £ — gl  — d 
(meaning  jSogtand)  art  loyal  to  the  House-of 


Ha — ver  (meaning  Hanover)'not  from  a  vain- 
preference  of  one  family  to  another,  but  from 
a  conviction  that  the  establish meni  of  that  h* 
mily  was  necessar]|i  to  the  support  of  their  ciril 
and  religious  liberties.  This,  Sir,  (again  mesa- 
ing  our  said  present  sovereign  lord  the  kio^)  is 
a  principle  of  allegiance  equally  solid  and  rs- 
tional,  fit  for  Englishmen  to  adopt,  and  well 

worthy  your  m y's  (meaning  mBJesty's) 

encouragenient.  We  cannot  long  be  deluded 
by  nominal  distinctionsT  The  name  of  Siusrt 
itself  is  only  contemptible;— armed  with  the 
sovereign  authority  their  principles  were  for* 
midable.  The  prince  who  imitates  their  cao- 
duct  should  be  warned  by  their  example;  and 
while  he  plumes  himself  upon  the  secority 
of  his  title  to  the  crown,  should  remember, 
that  as  it  was  acquired  by  one  revolution,  it 
may  be  lost  by  another.  Junius."^To  the 
great  scandal  and  dishonour  of  our  said  present 
sovereign  lord  the  king  and  of  his  admiaistn- 
tioa  of  the  government  of  this  kingdom.  To 
the  great  scandal  and  dishonour  of  the  said  pre- 
sent House  of  Commons  of  this  kingdom ;  aod 
also  to  the  great  scandal  and  disgrace  of  tbe 
said  principal  ofiicers  and  ministers  of  our  nid 
lord  the  king  employed  and  entrusted  by  oar 
said  lord  the  king  in  the  managing  and  cos- 
ducting  the  weighty  and  arduous  affairs  of  tbii 
kingdom.  To  the  great  disturbance  of  tbe 
public  peace  and  tranquillity  of  this  kiogdooi. 
lu  contempt  of  our  said  lord  the  king  aod  bii 
laws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  and  also 
against  the  peace  of  our  said  lord  the  kin^ 
his  crown  and  dignity.  And  the  said  Attor- 
ney-General of  our  said  lord  the  king  ftr 
our  said  lord  the  king  giveth  the  Court  ben 
further  to  understand  and  be  informed,  that  tbe 
said  John  Almon  again  disregarding  the  laws 
of  this  kingdom,  and  the  public  peace,  good 
order  and  govern  moot  thereof,  and  most  unlaw- 
fully, seditiously,  and  maliciously,  coDtriviii| 
and  intending  by  wicked,  artful,  scandalous,  aod 
malicious  suppositions,  allusions,  and  iosioiit- 
tions,  to  disturb  tbe  happy  state  and  public 
peace  and  tranquillity  of  this  kingdom,  and 
most  involentlv,  audaciously,  and  unjustly,  to 
asperse,  scandalise,  and  vilify  our  said  pnM 
sovereign  lord  the  king,  and  to  represent,  andio 
cause  it  to  be*  believed,  that  our  said  lord  tbe. 
king  had,  by  his  measures  of  goverumeot,  lost 
the  affections  of  his  subjects  io  that  part  of 
Great  Britain  called  England,  and  in  Irdaod, 
and  in  his  dominions  of  America,  and  broagbt 
tbe  public  affairs  of  this  kingdom  into  a  flOOBt 
distressed,  disgraceful,  aod  lamentable  aUta 
and  condition.  And  also  most  unlawfully  ud 
maliciously  coutriving  and  intending  to  repre- 
sent, and  cause  it  to  be  believed,  that  our  said 
lord  the  king  had  bestowed  promotions  and  ft- 
vours  upon  his  subjects  of  that  'part  of  bv 
kingdom  of  Great  Britain  called  Scotland,  m 
preference  to  his  subjects  of  that  part  of  Great 
brituin  called  England,  and  thereby  to  cresta 
groundless  jealousies  and  uneasinesses  in^^> 
majesty's  subjects  of  JBogUuid  aforanid. 
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•IflO,  most  uojustly  to  reprrsent,  and  to  cause  it 
to  be  bfliev€tl,  that  our  said  lord  the  Lio^  had 
beKtowrd  proinoiioos  aod  favoura  upon  one  part 
of  his  said  majesty's  army,  commonly  called 
the  ituards,  in  prel'erence  to  aoother  part  of  his 
army,  comm<yily   called  the  marchinfif  rp|ri- 
ineiits,  and  thereby  to  create  i^roundless  jea- 
lousies, uneasiness,  and  mutiny,  and  desertion, 
in  thai  |uirt  of  his  army  called  the  marchiniu; 
re^firoents,  and  to  brin^  our  said  lord  the  king 
and  his  administration  uf  the  fi;overoment  of 
this  kin^om  into  the  utmost  dishonour  and 
contempt,  and  to  poison  and  infect  the  minds 
of  his  majesty's  subjects  with  notions  and  opi- 
nions of  our  said  lord  the  king*,  hiffbly  unwor^ 
thy  of  our  said  lord  the  king,  and  of  that  pater- 
nal   lore  and  concern   which  he  has  aJways 
abewed  and  expressed  for  all  his  subjects,  as  if 
our  said  lord  the  king  had  unjustly  taken  a  part 
with  some  of  his  subjects  against  others,  and 
bad  unjustly  prostituted  th^  measures  of  bis 
goveroment  to  gratify  (lersonal   resentments, 
and  also  thereby,  as  much  as  in  liim  the  said 
John  Almon  lay,  to  alienate  aod  withdraw  from 
our  said  lord  the  king,  that  cordial  lo?e,  alle* 
Hfianre,  and  fidelity,  which  every  subject  of  our 
said  lord  the  king,  should,  aod  of  right  ought 
to  have  and  shew  towards  our  said  lord  the 
ki^g.    And  also  as  much  as  in  him  the  said 
jTobn  Almoo  lay,  to  m6ve,  excite,  and  siir  up 
the  subjects  of  our  said  lord  the  king  to  insur- 
rection and  rebellion,  he  the  said  John  Almoo 
afterwards  (that  is  to  say)  upon  the  said  first 
day  of  January,  in  the  10th  ]^  ear  aforesaid,  with 
force  and  arms  at  the  parish   aforesaid,  and 
within  the  liberty  aforesaid,  in  the  said  county 
of  Middlesex,  unlawfully,  wickedly,  seditiously, 
aod   maliciously,  did  publish  and  cause  and 
procure  to  be  published  a  certain  other  scanda- 
lous, seditioua,  and  malicious  libel.     In  \y  hich 
said  last  mentioned  libel  of  aod  concerning  our 
•aid  krll  the  king  and  of  his  administration  of 
the  gorernmeut  of  this  kingdom,  and  also  of 
•nd  concerning  the  public  afi'airs  of  this  king- 
dom arecuntaiued  amoogfst  other  things,  divers 
•candalous,  seditious,  and  malicious  matters, 
(that  19  to  say)  in  one  part  thereof  according  to 
the  tenor  following :  **  When  you(meaningour 
••id  lord  the  king)  affectedly  renounced  the 
naoie  of  EngUshroan,  believe  me.  Sir,  (again 
meaning  our  said  lord  the  king)  you  were  per- 
•ii^ded  to  pay  a  very  ill  judge<l  compliment 
to  one  part  of  your  subjects  at  the  ex  pence  of 
•oother.    While  the  natives  of  Scotland  (mean* 
ing  that  part  of  Great  Britain  called  Scotland) 
•re  not  in  actual  rebellion,  they  are  undoubt- 
edly intitled  to  protection ;  nor  do  I  mean  to 
condemn  the  policy  of  giving  some  encourage* 
meot  to  the  novelty  of  their  aflectiuns  for  the 
House  of  Hanover.     1  am  ready  to  hope  for 
every  thing  from  their  new  born  zeal,  aod 
from  the  future  steadiness  of  their  allegiance. 
But  hitherto  they  have  no  claim  to  your  favour. 
To  honour  them  with  a  determined  predilec- 
tion and  confiflence,  in  exclusion  of  your  £ng- 
liab  subjects  (meaning  the  subjecta  of  our  said 
lord  the  king  in  that  ptrt  of  Great  Britain 
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called  England)  who  placed  your  family,  and, 
in  spite  of  treachery  aod  rebellion,  have  sup- 
ported it  upon  the  th-— ne  (meaniuGT  throne)  ifl 
a  mistake  too  gnisii  even  for  lh«*  uusiiMpectiog^ 
generosity  of  youth.     Ih  this  errur  we  seen 
capital  violation  of  the  most  obvious  rules  of 
policy  and  prudence.     We  trace  it,  howe\er, 
to  an  original  bias  in  your  education,  and  are 
ready  to  alloty  for  your  inexperience."     And  in 
another  part  of  the'said  last  mentioned  libel  ac- 
cording to  the  tenor  following :  *'  it  is  not  then 
from  the  alienated  affections  of  I — 1 — d  (mean- 
ing Ireland)  or  A — r— a  (meaning  America) 
that  you  (again  meaning  our  said  lord  the  now 
king)  can  reasonably  look  for  assistance ;  still 
less  from  the  people  of  E^l — d,  (meaning 
England)  who  are  actually  contending  for  their 
rights,  and,  in  this  great  question,  are  partiea 
against  you  (again  meaning  our  said  lord  the 
now  king)  you  (again  meaning  our  said  lord 
the  now  king)  are  not  however  destitute  of 
every   appearance   of  support:    you    (attain 
meaning  our  said  lord  the  now  king)  have  all 
the   Jacobites,    Nonjurors,  Roman  Catholics, 
and  Tories  of  this  conntry,  aod  all  S—l— d 
(meaning  that  part  of   Great   Britain   called 
Scotland)  without  exception."    And  in  another 
part  of  tlte  said  last  mentioned  libel  according 
to  the  tenor  following :  <^  From  the  uses  to  which 
one  part  of  the  army  (meaning  the  army  of  our 
said  lord  the  king)  has  been  too  frequently  ap- 
plied, you  (again  meaning  our  said  lord  the 
now  king)  have  some  reasdo  to  expect,  that 
there  are  no  services  they  would  refuse.    Here 
too  we  trace  the  partiality  of  your  (again  mean- 
ing our  said  lord  the  king's)  understanding. 
You  (again  meaning  our  sai^  lord  the  king) 
take  the  sense  of  the  army  from  the  conduct  of 
the  guards,  (meaning  the  said  part  of  the  army 
of  our  said  lord  the  king  called  the  guards)  with 
the  same  justice  with  which  you  (again  mean- 
ing our  said  lord  the  king)  collect  the  seiwe  of 
the  people  from  the  representatjooa  of  the  mi- 
nistry.   Your  marching  regiments  (meaning 
the  said  other  part  of  the  army  of  our  said  lord 
the  king  called  the  marching  regiments)  Sir, 
(again  meaning  our  said  loi^d  Uie  now  king) 
will  not  make  the  guards  their  example  either 
as  soldiers  or  subjects.    They  feel  and  resent 
as  they  oilght  to  do,  that  invariable  undistin- 
guishing  favour  with  which  the  guards   are 
treated  ;  while  those  gallant  troops,  by  whom 
every  hazardous,  every  laborious  service  is  per- 
formed, are  \ei\  to  perish  in  garrisons  abroad, 
or  pine  in  quarters  at  home,  neglected  and 
forgotten,    if  they  had  no  sense  of  the  great 
original  duty  they  owe  to  their  coootry,  their 
resentment  would  operate  like  patriotism,  and 
leave  your  cause  to  be  defended  by  those  to 
whom  you  (again  meaning  our  said  lord  the 
kiog)  have  lavished  the  rewards  lAid  honours  of 
their  profession.    The  prsetorian  bands,  ener- 
vated and  debauched  as  they  were,  had  ftill 
strength  enough  to  awe    the   Roman  popu- 
lace:    but    when    the    distant    legions   took 
the    alarm,     they    marched    to    Rome    and 
gave  away  the   empire.'*     And  in   another 
«G 


J 


fel9]  10  GEORGE  III. 

fiiGirt  of  the  said  last  mentioned  libel  accord- 
ing to  the  tenor  foWo^fmg :  **  You  (again  mean- 
ingf  oUr  said  lord  the  now  king)  have  still  an 
faoooiirable  part  to  act.  The  atfections  of  your 
subjects  may  still  be  recovered.  But  before  ^ou 
(again  meaning  our  said  lord  the  now  king) 
Subdue  their  hearta,  you  (again  meaning  our 
said  lord  the  now  king)  must  gain  a  noble  vic- 
tory over  your  own.  Discard  those  little  per- 
sonal resentments  whidh  have  too  long  di- 
rected your  public  conduct."  And  in  another 
part  of  the  said  last  mentioned  libel  according  to 
the  tenor  following :  "  The  people  of  E — gl— d 
(meaning  England)  are  loyal  to  the  House  of 
Ha — ver  (meaning  Hanover)  DOt  from  a  vain 
preference  of  one  family  to  another,  butfrom  a 
conviction  that  the  establishment  of  that  family 
was  necessary  to  the  support  of  their  civil  and 
religious  liberties.  This,  Sir,  (again  meaning 
our  said  lord  the  now  kin*;)  is  a  principle  of  al- 
legiance equally  solid  and  rational,  fit  for  Eng- 
lishmen to  adopt,  and  well  worthy  your  m— >y 's 
(meaning  majesty*s)  encouragement.  We  can- 
not long  be  deluded  by  nominal  distinctions. 
The  name  of  Stuart  itself  is  only  contemptible ; 
— armed  with  the  sovereign  authority,  their 
principles  were  formidable.  The  prince  who 
Imitates  their  conduct  should  be  warned  by 
their  example ;  and  while  he  plumes  himself 
upon  the  security  of  his  title  to  the  crown, 
should  remember,  that  as  it  was  acquired  by 
one  revolution,  it  may  be  lost  by  another. 

M  Junius.** 
To  the  great  scandal  and  dishonour  of  our 
said  present  sovereign  lord  the  king,  and  of  his 
administration  of  the  government  of  this  king- 
dom. To  the  great  disturbance  of  the  public 
peace,  order,  and  government  of  this  kingddm. 
In  contempt  of  .our  said  lord  the  king  and  bis 
laws.  To  the  evil  and  pernicious  example  of 
all  others  in  the  like  case  offending ;  ana  also 
against  the  peace  of  our  said  lord  the  king  his 
crown  and  dignity.  And  the  said  Attorney-Ge- 
neral of  our  said  lord  the  king  for  our  said  lord 
the  king  giveth  the  court  here  further  to  un- 
derstand and  be  informed,  that  he  the  said  John 
Almon  being  such  person  as  aforesaid,  and  fur- 
ther most  insolently,  audaciously,  .  wickedly, 
and  maliciously  contriving  and  intending  as 
aforesaid,  and  the  sooner  to  accomplish,  per- 
fectt  and  bring  to  efiect  bis  said  most  unlawful, 
wicked,  and  seditious  purposes,  afterwards 
(that  is  to  say)  upon  the  said  first  day  of  Ja- 
nuary, in  the  said  tenth  year  of  the  reign  of  our 
said  lord  the  king,  with  force  and  arms,  at  the 
parish  aforesaid,  within  the  liberty  aforesaid,  in 
the  county  aforesaid,  out  of  his  further  malice 
towards  oorsaid  lord  the  king,  and  to  his  ad- 
ministration of  the  government  of  this  king- 
dom, and  also  out  of  his  further  malice  towards 
.the  said  present  House  of  Commons  of  this 
kingdom,  a  certain  other  wicked,  scandalous, 
seditiooa,'  and  malicious  libel,  intitled  The 
London  Museum  of  Politics,  Miscellanies,  and 
Literature — did  unlawfully,  wickedly,  sedi- 
tiously, and  maliciously  publish,  and  did  cause 
and  procure  to  be  published,  in  which  said  libel 
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last  above  mentioned,  be  the  said  John  Almon 
hath  by  such  wicked,  artful,  scaodiflous,  and 
malicious  allusions,  suppositions,  and  insinoa* 
tions  is  aforesaid,  most  unlawfully,  wickedly 
and  maliciously  aspersed,  scandalized,  and  v1h« 
fied  our  said  present  sovereign  •lord  the  kiogf, 
and  bis  administration  of  the  government  of 
this  kingdom,  and  hath  thereby  as  much  as  in 
him  the  said  John  Almon  lay,  endeavoured  to 
bring  our  said  lord  the  king  and  his  adminis- 
tation  of  the  government  of  this  kingdom  into 
the  utmost  dishonour,  hatred,  and  contempt 
with  his  subjects,  and  to  poison  and  infect  tb^ 
minds  of  his  majesty's  subjects  with  notions 
and  sentiments  highly  unworthy  ofour  said  lord 
the  king.  And  hatli  also  by  that  means  (u 
much  as  in  him  the  said  John  Almon  lay)  en- 
deavoured to  alienate  and  withdraw  from  ear 
said  lord  the  king,  that  cordial  love,  allegiance, 
and  fidelity  which. every  true  and  falthttit  sub- 
ject of  our  said  lord  the  king  should.  Sod  of 
right  ought  to  bear  towards  our  said  lord  the 
kin^,  and  hath  also  by  that  means  (as  macb 
as  in  him  the  said  John  Almon  lay)  at- 
tempted to  move,  excite,  and  stir  up  the  sub- 
jects  of  our  said  lord  the  king  to  a  most  nnna- 
tural  insurrection  against  our  said  lord  the  king, 
and  in  which  said  libel  last  above  mentioned, 
he  the  said  John  Almon  hath  also  by  such 
wicked,  ar(ftt1,  scandalous,  and  malicious  alla- 
sions,  suppositions,  and  insinuations  as  afore- 
said, most  unlawfully,  wickedly,  and  malicioos- 
ly  traduced,  scandalized,  and  vilified  ibe  pre- 
sent House  of  Common^  of  this  kingdom,  and 
bath  most  audaciously,  wickedly,  and  falsely 
represented  the  said  present  House  of  Commons 
as  a  most  vile,  profligate,  abandoned,  wick- 
ed, arbitrary,  venal,  and  detestable  set  of  men, 
and  hath  thereby  (as  much  as  in  him  the  sttd 
John  Almon  lay)  endeavoured  to  fill  and  pos- 
sess the  minds  of  all  the  people  of  this  kingdom 
with  notions  and  opmions  of  the  present  Hooie 
of  Commons  highly  nn worthy  of  the  ssid 
present  Htmse  of  Codsmons,  and  hath  also 
thereby  (as  much  as  in  him  the  said  John  Almoo 
lav)  atteu)pted  to  bring  the  said  present  House 
of^  Commons  into  the  utniiolrt  contempt,  hatred, 
scorn,  and  dislike,  and  by  that  means  to  weaken 
and  diminish  the  public  credit  and  authority  of 
that  House,  to  the  great  scandal  and  dishonoor 
of  our  said  lord  the  king  and  of  his  administra- 
tion of  the  government  of  this  kingdbm.  Asd 
also  to  the  great  acandal  and  dishonour  of  the 
said  House  of  Commons.  In  contempt  of  oar 
said  lord  the  king  and  his  laws.  To  the  irrest 
disturbance  of  the  public  peace  and  tfaoqaiinty 
of  this  kingdom.  To  the  evil  and  pemictoas 
example  ot  all  others  in  the  like  case  offending. 
And  also  against  the  peace  of  our  said  lord  the 
king  his  crown  and  dignity.  Whereupon  the 
said  Attorney  General  of  our  said  lord  the 
king  who  for  our  said  loKd  the  king  in  this 
behalf  prosecute'th  for  our  said  lord  the 
king,  prayeth  the  consideration  of  the  court 
here  in  the  premises,  and  that  due  process  of 
law  may  be  awardetl  against  him  the  ssid  Joba 
Almon  in  ^lis  behali;  to  make  him  answer^ 
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ouruid  losd  the  kin^  touching  and  coocerniog 
the  premises  aforesaid. 

To  which  luformation  the  defendant  pleaded 
Not  Guiltji.* 

In  Baster  term  fotlowiDg,  a  Special  Jury,  at 
the  iuBtance  of  the  Attorney  General,  w^as 
struck  iu  the  Crown-office»  before  the  master; 
and  the  trial  was  appointed  for  Saturday^  the 
2d  day  of  June,  1770,  heing  the  aittiogs  after 
term. 
/  

*  Informations  for  publishing  the  same 
paper  were  at  the  same  time  filed  against  Mr. 
Henry  Woodfall  (the  original  printer  and  pub- 
lisher of  it)  in  the  Public  Advertiser  of  the  19th 
of  Decemoer,  1769  ;  Mr.  John  Miller,  for  re- 

fjrinting  it  in  the  London  Evening  Post,  pub- 
ished  in  the  evening  of  the  same  day  ;  JVlr. 
Charles  Say,  for  reprinting  it  in  the  Gazetteer 
of  the  20th  of  December,  1769 ;  Mr.  George 
Robinson,  for  reprinting  it  in  the  Independent 
Chronicfe  of  the  same  day ;  and  Mr.  Henry 
Baldwin,  for  reprinting  it  in  the  St.  James's 
Chronicle  of  the  31st  of  the  ^aid  month.  And 
although  Mr.  Almon  did  not  sell  the  London 
Maseqm,  (which  is.  a  monthly  magazine)  con- 
taining tlie  said  paper,  till  the  Ist  day  of  Janu- 
ary, 1770,.  (according  to  the  informatioo)  yet 
lie  W9S  brought  first  to  trial. 

In  one  of  the  public  prints,  the  following  ob- 
eervationa  were  made  on  the  Attorney- Gene- 
laPs  conduct  in  this  trial,  and  the  subsequent 
trial  of  Mr.  Woodfall,  the  original  publisher. 

'^  It  paav  seem  extraordinary  to  some,  that 
upon  M^r.  iVoodfall's  trial,  Mr.  Attorney -Gene- 
r4l  should  employ  the  greatest  part  of  his  ha- 
rapgae  in  a  justification  of  bis  own  conduct : 
what  hi^d  the  jury  to  do  with  his  motives  ?  aqd 
how  ridiculous  was  it  in  Mr.  Attorney,  to  desire 
10  clear  op  his  own  intentions  to  thejury,  whilst 
he  was  instructing  them  to  pay  no  regard  to, 
•nd  to  have  no  conside/atipu  of,  the  inteutious 
of  the  defendant. 

**  Besides,  Mr.  Attorney  does  not  tell  us  who 
|ii^  accused  him,  er  of  what  he  was  accused. 
It  18  my  business  to  sup^dy  his  omission.  His 
own  conscience  smote  nim  for  the  trial  of  Mr. 
Almon.  JMlr.  De  Gr^y,  member  for  Norfolk, 
the  Attorney  Gene^ars  brother,  had  impudently 
and  ignorfintly  branded  the  electors  of  VVest- 
miaater,  for  their  petition  to  his  m^esty,  as  se- 
ditiouB  and  base-born,  booksellers  and  me- 
cbanief.  Mr.  Serjeant  Glynn  defended  the 
alectorsy  and  reproved  Mr.  De  Grey  for  his  in- 
solence. [See  16  New  Parliamenta^ry  History, 
4^96.]  The  electors  of  Westminster  publicly 
letarD^  their  thanka  to  the  serjeant,  and 
mpiQQgst  them  Mr.  Almon  was  strenuous  for 
Ihese  thanks,  Mrhaps  the  most  strenuous,  be- 
cmise  be  most  fiie  sensible,  from  the  part  he  had 
liefore  taken  in  the  petition  to  the  throne»  that 
Ibe  term '  base-born  bookseller,'  was  especially 
liined  at  higi.  This  was  Mr.  Attorney  Gene- 
fl^'«  motive  for  selecting  Mr.  Almon  troip  the 
l«m  (Nigb  be  ^  «el4  the  letter,  m  ev«;ry 


Counsel  for  the  King. — The  Attorney  Ge- 
neral, the  Solicitor  General,  Mr.  Morion,  Mr, 
WaHace,  Mr.  Dunning,  Mr.  Walker. 

Solicitors. — Messrs.  Nuttall  and  Francis. 

Counsel  for  the  Defendant^— Hr,  Serjeant 
Glynn,  Mr.  Davenport, 

Solicitor. — Mr.  Martyn. 

Other  bookseller  had  done,  in  a  miscellaneous 
magazine,  after  it  had  appeared  in  all  the  news- 
papers. Mr.  De  Grey,  member  for  Norfolk, 
under  the  shelter  of  privilege,  poors  out  abuse 
upon  an  £nglish  elector,  for  exercising  bis 
franchise.  Ifthe.  man  resents  it  only  by  tell- 
ing the  story^  and  returning  thanka  to  thoi^ 
who  defend  him,  his  brother,  Mr.  Attorney 
General,  by  virtoe  of  an  unjust,  assumed 
power,  takes  the  first  opportunity  to  ruin  him, 
ex  officio,  by  filing  an  Information.  Mr.  At- 
torney General,  no  doubt,  had  another  motive 
for  wishing  to  try  the  cause  in  Westminster 
€nt,  before  the  original  publisher  was  tried  in 
London.  The  juries  in  vVestminster,  it  is  welt 
known,  are  generally,  for  very  good  reasons, 
more  complaisant  to  the  court  than  the  London 
juries:  even  the  foreman  of  Mr.  Almon'sjury 
has  a  place  in  the  War-office.  On  Mr.  Almon'a 
trial,  the  Attorney  General  declared,  that  he 
should  certainly  have  tried  the  original  pub- 
lisher  first ;  that  he  wished  to  have  done  so, 
and  was  only  prevented  by  an  affidavit  of  the 
sickness  of  the  original  publisher.*  Mr.  At- 
torney knew,  that  the  origiuaj  publisher  had  ^ 
never  pleaded  sickness,  and  therefore  expecting 
now  that  this  falshood  would  be  objected  to 
him,  pretended  not  to  know  the  name  of  the 
man  he  was  now  trying,  and  against  whom  he 
had  himself  filed  the  information  ;  he  calls  him 
Mr — what's  his  name  ?   When  the  by-standem 

told  him  Woodfall, ♦*  Aye,  says  he,  Mr. 

Woodfall."    This  trick  is  too  gross  to  be  ex- 
posed farther  than  by  relating  it. 

**  Mr.  Attorney  General  pretended,  that,  to 
the  objects  of  prosecution,  he  endeavoured  to 
make  a  distinction,  and  to  pass  by  those  who 
were  poor,  or  had  large  families  of  children, 
&c.  Monstrous  declaration-!  The  two  first 
persons  whom  he  brought  to  trial,  Mr.  Almon 
and  Mr.  Woodfall,  are  far  from  beiug  rich,  have 
families  of  very  young  children,  the  support  of 
their  families  depends  entirely  on  their  own 
daily  and  unremitting  industry  in  their  trade, 
their  places  cannot  be  filled  up  by  others,  and 
imprisonment  cutting  off  the  only  source  olf 
their  supply,  must  make  them  poor  indeed. 

.  *  Several  persons  present  on  the  trial,  think 
this  part  of  the  Attorney- General's  speech  mor^ 
accurately  stated  here,  than  in  the  short-hand . 
writer's  notes.  But  the  editor  did  not  chuse  to 
alter  the  manuscript.  However,  theobviooa 
meaning  is  the  same.  And»  if  it  is  wrong,  the 
Attorney-General  may  jpasily  exculpate  him- 
aelf»  by  appealing  to  the  potes  of  Mr.  Guruey, 
wbp  took  this  tri^l  in  short- hand  fyr  th^Tref* 
•ury.    Orig,  Ed, 
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Leonard  Morse,  of  Queen  Anne-street,  esq. 
Ht^ibtTt  Mackworih,  of  CaFendisli-square,  esq. 
John  Anderson,  of  Henrietta-street,  Cavendi^h^- 

square,  esq. 
John  Gould,  of  Hart-street,  esq. 
JoHJa'h  HuUord,  Southampton- row,  esq.       ' 
Gliristopher  Lethieulier,  of  the  same,  esq. 
Koliert  Cary,  of  Uampstead,  esq. 
Gerrard  Howard,  of  the  same,  esq.' 
Benjamin  Booth,  of  Lincoln's  Inn-fields,  esq. 
Geortre  Kent,  of  Teddin^^ton.  esq. 
Edward  Lo?ibond,  of  Hampton,  esq. 

Talesman,* 
John  Stillwell,  com-cbandler,  of  Russet l-street. 

Mr.  Walker  opened  by  reading  the  record. 

After  bim,  Mr.  Attorney  General  (De  Grey) 
proceeded  as  follows : 

'  May  it  please  your  lordship,  and  you  gentle- 
men of  the  jury.  I  have  thought  it  nny  duty 
to  briuif  before  you  a  publication  of  this  libel, 
a  publication  which  1  believe  would  be  permit- 
ted in  no  civilized  country  in  the  world,  to  pass 
vniioiiced  or  unpunished.  The  laws  of  this 
country  protect  its  inhabitants, — the  character  of 
every  subject ;  the  public  peace  requires  it.  In 
proportion  as  men*s  characters  rise  in  the  world, 
and  are  fixed  with  pubHc  government,  the  de- 
fainatory  writings  aflecting  their  characters 
and  conduct,  tend  still  more  to  break  the  public 
peace,  which  is  intimately  connected  with  their 
conduct.  But  the  great  orders  of  the  state, 
and  the  majesty  of  the  throne,  can  never  be  the 
subject  of  detraction  of  libels,  without  injuring 
the  public  peace  in  the  greatest  degree,  with- 
out breaking  those  bonds  which  tie  men  toge- 

■  ■  .— — ^— ^—     111  II  . 

*'  Mr.  Attorney  General  declared  upon  his 
honour  as  a  man,  that  he  had  no  motive  to 
urge  him  against  any  particular  publisher. 
Come  forward,  and  tell  the  world,  upon  what 
motive, Mr.  Almon  was  singled  out,  and  upon 
^hat  principle  of  justice  he  was  tried  first,-— 
for  selling  only. 

*'  Mr.  Attorney  General  said,  as  for  who  was 
the  author  of  Junius,  that  he  could  by  no 
means  discover,  that  remained  an  impenetrable 
Becret.  Mr.  Attorney  General  never  demand- 
ed the  name  of  the  autlior.  He  does  not  wish 
to  prosecute  the  author.  He  follows  lord 
Mansfield's  plan  of  prosecuting  publishers  and 
booksellers  only.  His  lordship  has  frequently 
recommended  this  method,  even  from  the 
bench.  He  knows  that  publishers  and  book- 
sellers only  exercise  a  trade,  and  have  no  other 
motives  or  intentions  than  to  procure  the  emo- 
luments arising  from  their  trade.  Multiply 
therefore  prosecutions  on  the  trade,  and  you 
will  effectually  btop  publication."     Orig.  Edit, 

*  Only  eleven  of  the  Special  Jury  attending, 
the  Court  were  obliged  to  have  recourse  to  the 
Common  Jury,  and  the  name  of  the  above 
Talesman  was  drairn  out  of  the  box.  Ong. 
Sdition. 


ther,  and  exciting  the  subjects  to  sedition.  T6e 
charge  that  is  brought  a<rainst  the  defeodaot 
with  regard  to  this  publication,  cf»ntaio8  two 
propositions  :  the  one,  that  the  publication  coa- 
cerns  )he  king ;  his  administration  of  govern- 
ment ;  of  public  afifairs  of  the  nation ;  the 
great  officers  employed  in  government;  and 
the  members  of  the  House  of  Commons. — It 
likewise  contains  another  proposition,  that  the 
defendant  published  this  writing. — These  are 
the  two  points,  which  it  is  necessary  for 
those  who  support  the  information,  to  prove  to 
your  satisfaction,  and  that  is  all  that  is  neces- 
sary for  them  to  do.  In  this  particular  in- 
stance, there  is  perhaps  less  necessity  to  troo- 
ble  you  much,  because  the  author  o(  this  paper 
has  left  very  little  to  iniunuation  or  sugi^estion: 
the  mode  and  shape  in  which  libels  are  written, 
don't  in  any  instance  vary  the  offence  of  figu- 
rative expression,  which  is  as  intelligible  as  i 
simple  one.— Ironical  expressions  will  describe 
and  express  the  intention  of  the  writer  or 
speaker,  as  clearly  and  plainly  as  direct  ones. 
Whether  they  do  so  or  not,  w  here  they  are 
ironical  or  figurative,  depends  upon  your  con- 
sideration, from  the  circumstances  of  the  case, 
and  the  evidence  that  is  laid  before  you.  If 
there  are  asterisms,  initial  letters,  or  termina- 
tions, they  may  throw  no  disguise  on  the  mean- 
ing ;  if  they  do,  they  disappotnl  the  inteolioa 
of  the  writer ;  nor  are  courts  i»f  justice  so  pre- 
cariously formed,  to  mistake  tne  meaning  vf 
what  all  the  rest  of  the  world  would  under- 
stand ;  and  to  shut  their  eyes  against  Mbat, 
which  is  plain  to  every  body  else.  All  tluit  I 
have  to  do  at  present,  will  be  to  shew,  that  the 
expressions  used  in  this  paper,  do  concern  the 
king;  his  administration  of  government;  the 
public  affairs  of  the  nation ;  the  roerobers 
of  the  House  of  Commons;  and  the  public 
officers  of  state. — En  order  to  shew  this,  it  will 
be  necessary  to  mention  to  you,  some  few  of 
those  passages,  the  w^iole  of  which  you  have 
beard  already ;  and  I  think  that  it  is  impossible 
for  any  man  to  doubt  a  moment  about  the 
meaning  of  the  writer,  and  the  application  of 
the  expressions  which  he  has  used.  That  I 
may  be  sure  I  do  not  err,  and  put  a  stronger 
sense  on  the  words  than  the  writer  himself  has 
used,  I  will  endeavour  as  far  as  1  can,  in  the 
passages  that  are  alluded  to,  to  mention  the 
very  terms  of  the  paper.  Can  any  roan  doaht, 
what  was  the  meaning  of  the  writer  of  this 
paper,  when  he  says,  <*  I  am  speaking  of  the 
errors  of  his  education,  the  pernicious  lessons 
of  his  youth,  the  partiality  of  his  understand- 
ing-,*'"and  which  understanding  in  another 
place  he  says,  **  he  has  not  in  one  momeoi 
of  his  life  consulted;  that  be  was  never  ac« 
quainted  with  the  language  of  truth,  till  be 
beard  it  in  the  complaints  of  bis  people;  that 
be  had  descended  to  Uke  a  share  in  the  inte- 
rest of  particular  persons,  and  in  the  fiitsl  a»* 
lignity  of  tbeh*  passions:  be  calls  upon  bhn  to 
bear  with  firmness  bis  own  passions  and  prem- 
.  dices  of  personal  resentment,  with  which  ot 
has  directed  bis  public  coadoct,  and  he  openly 
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char^fes  liioi  with  a  coDtinaftl  ?iolation  of  the 
laws.*' 

I  will  not  take  up  your  time  to  prove  to  you 
the  application  of  these  expressions  to  the  kio^, 
because  1  wjll  not  do  your  understandings  the 
discredit  to  suppose  you  have  a  nionient*s  doubt 
upon  that. — When  he  speaks  of  the  great  as- 
aenibly  of  the  nation,  he  says  they  are  people 
who  consider  their  duty  to  the  crown,  being 
rq^reseotalivps  of  the  people,  as  their  first 
obligration,  and  he  arraigns  them  of  venality. 
When  he  speaks  of  the  public  affairs  of  the 
kingdom,  he  says,  '<  that  England  was  sold  to 
France,  and  that  the  king  at  the  same  time 
was  betrayed ;  that  he  was  sacrificed  to  the 
passions  and  prejudices  of  others  ;  that  the  mi^ 
Disters  have  reduced  him  to  such  a  situation, 
that  be  can  neither  do  wrong  without  ruin,  nor 
rij^ht  without  affliction ;  the  Irish  are  plunder- 
ed and  oppressed ;  the  king  has  united  with 
his  servants  against  the  Americans,  whose  af- 
fections are  all  united ;  the  English  are  actu- 
ally contending  for  their  rights,  and  are  par- 
ties against  him  in  the  quarrel.*' — These  are 
some  of  those  public  affairs  which  he  thus  re- 
Tiles,  tra<luces,  and  misrepresents :  and,  as  if 
this  were  not  enough,  he  endeavours  to  set  in 
oppctsition,  to  dis-unite,  and  to  irritate  and  set 
against  each  other,  the  different  dominions  be- 
]oni;ing  to  the  crown — different  denominations 
and  descriptions  of  men  in  the  same  dominions, 
and  different  parts  of  the  same  professions  in 
the  same  nation  ;  he  bids  a  part  of  the  army 
feel  and  resent  that  they  are  perishing  in  gar- 
risons, or  pining  in  quarters,  neglected  and 
forgotten.  Jf  one  should  ask  one's  self,  what 
could  be  the  motive  of  this  man,  and  to  what 
purpose  was  all  this  ?  could  he  thus  mean  to 
apply  these  expressions  to  the  public  affairs  of 
Jibe  kingdom — to  the  House  of  Commons — to 
the  king's  minist'ers — to  the  sovereign  himself  f 
Why  should  he  do  it?— What  the  motive?^ 
Who  is  he?  produce  him!  perhaps  we  may 
i^ess ! — but  there  is  no  country  in  the  world, 
that  does  not  at  some  times  (and  no  country 
more  likely  in  the  world  than  a  country  of  free 
liberty  to)  produce  men  who  act  from  various 
motives;  their  motives  are  different  to  those 
who  are  to  judge  of  their  actions;  their  actions 
are  what  are  to  decide  on  their  condnct.— 
Whether  the  anonymous  writer  of  this  paper, 
and  those,  \vho  by  publishing  support  him,  act 
from  any  desperate  situation  of  their  fortune — 
from  any  malignity  of  heart — ^from  any  per- 
▼erseness  of  understanding-^from  a  low  and 
contemptible  ambition  of  being  dishonourably 
4istingnished — whatever  the  meaning  may  be, 
that  is  not  now  material  for  your  consideration. 
—It  is  sufficient  that  there  may  be  such  men 
ID  the  world— the  question  now  before  you  is, 
whether  there  is  now  such  a  man  ?  the  pre- 
sent question  is  whether  the  man  now  com- 
plaine<l  of,  has  actually  published  this  paper  P 
Init  if  bis  views  are  to  be  considered,  if  he  had 
thus,  as  he  hoped,  dia-united  every  part  of  his 
maiesty's  dominions,  and  lefi  them  abandoned 
And  deaerted :  what  foltows,  (if  it  waa  not  from 


the  impossibility  of  any  man's  conceiving  the 
least  foundation  for  what  was  said)  should  ra- 
ther be  suppressed  than  repeated :— Say  to  what 
all  this  tends  !  see  how  undisguisedly,  how 
expressly,  and  in  words  he  has  presumed,  afler 
he  has  disunited  and  provoked  the  people,  to 
provoke  and  irritate  the  sovereign;  he  says, 
**  ttie  circumstances  to  which  you  are  reduced, 
admit  of  no  compromise  with  the  English  na- 
tion ;  all  qualifying  measures  will  disgrace  yoa 
more  than  open  violence;  supposing  it  pos- 
sible that  no  fatal  struggle  should  ensue,  you 
determine  at  once  to  be  unhappy  ;  for  an  Eng- 
lish king  hated  or  despised,  must  be  unhap- 
py."— ^This,  said  of  a  man,  such  a  man,  that 
there  is  not  one  among  us,  whose  heart  woiild 
not  glow  to  think,  that  he  had  such  a  son,  or  such 
a  father ! — "  It  is  barely  possible  that  a  fatal 
struggle  should  not  ensue !"  ii  is  but  a  supposi- 
tion !  It  is  but  a  possibility  !  What  is  that  fatal 
struggle  but  sedition,  or  a  civil  war  ?  and  if 
that  does  not  happen,  then  you,  a  hated  and 
despised  king,  must  be  unhappy; — "but  if  they 
should  no  longer  confine  their  resentment  to  a 
submissive  representation  of  wrongs ;  if,  fol- 
lowing the  glorious  example  of  their  ancestors, 
they  should  no  longer  appeal  to  the  creature  of 
the  constiti2tion,  but  to  that  high  being  who 
gave  them  the  rights  of  humanity,  and  whose 
gil\9  it  were  sacrilege  to  surrender ;"— ^-so, 
then,  the  subject  has  sustained  wrongs ;  their 
rights  have  been  violated  ;  it  was  glorious  in 
our  ancestors  to  stand  against  the  crown,  when 
they  had  received  wrongs,  and  their  rights  were 
violated !  then,  it  is  glorious  not  to  appeal  to 
the  sovereign,  the  creature  of  the  constitution, 
hot  to  that  high  being,  who  gave  them  the 
rights  of  hunlanity— here  he  closes  it ;  **  it  is 
not  merely  treachery,  it  is  not  perfidy,  it  is 
not — but,  it  is  sacrilege,  to  surrender  those 
rights  which  have  been  thus  injured  ;"— bat, 
a«i  if  this  would  not  do,  he  reminds  him  of  the 
Stuarts,. and  bids  him  remember,  that  as  the 
crown  was  acquired  by  one  revolution,  it  may 
be  lost  by  another.— And  as  if  that  was  not 
enough,  having  said  that  the  rights  of  the  sub- 
ject were  violated,  and  their  wrongs  thus  neg- 
lected, he  concludes  the  whole,  by  declaring, 
that  the  English  dare  openly  assert  their  rights, 
and  in  a  just  cause-^a  just  cause  is,  where  ihey 
are  sustaining  public  wrongs,  and  their  rights 
are  violated,  then  the  English  are  to  meet,  and 
are  read^  to  meet. 

This  IS  the  language  of  this  paper,  this  is  the 
style  of  this  desperate  man— the  defendant  is 
charged  with  publishing  it-*- What  defence  can 
be  anticipated r  What  can  we  suggest  to  our- 
selves to  be  the  ground  upon  whirh  any  de- 
fence can  be  made  to  this  information  ?  if  it  in 
said,  that  the  defendant  is  not  the  author ;  is 
then  the  author  only  to  be  punished  ?  Is  a  man 
who  writes  criminal,  and  be  who  disseminates 
the  poison,  innocent  f  What  signifi«>8  all  the 
writers  in  the  worid,  if  they  are  confined  to 
their  garrets,  and  can't  find  publishers  P  they 
may  write  to  eternity,  and  notwithstanding  all 
their  malignity  they  will  do  no  damage.    J  am 
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p^«u«dedi  that  ttie  mao  who  iotrodooes  to  the 
public  tbe^aper  first  written,  is  full  as  criini- 
Dal  as  the  writer.    Vou  will  tbeo  aflect  tbe 
liberty  of  the  press ! — Tbe  liberty  of  the  press 
is  88  sacred  as  tbe  coostitutipn  itself,  and  is  ao 
essential  part  of  it,  so  is  iny  liberty  to  moVe  as 
I  please,  ta  say  what  I  think,  and  to  act  as  I 
think ;  bat  1  must  not  employ  my  tongue,  my 
hand,  nor  'sword,  to  the  prejudice  of  another 
man ;  nor  must  you  use  vour  trade  to  the  pre- 
jodice  of  another  man ;  but  he  is  not  the  first 
-  publisher  perhapa!  tbe  first  paper  was  pub- 
lished on  the  19lh  of  December — this  was  ad- 
vertised a 'few  days  afterwards^  and  publisbed 
and  sold,  I  belie?e,on  the  1st  or  9nd  of  January, 
1770.    It  is  not  in  the  power  of  any  officer, 
whose  duty  it  is  to  bring  into  execution  the 
pubKo  laws,  to  impeach,  or  to  arraign  oflfences 
of  thia  sort  dnring  tbe  intervals  of  the  terms : 
•r  when  no  grand  jury,*  or  courts  are  sitting. 
I  thought  it  my  duty,  and  I  this^  1  should 
kave  ^served  to  have  ibrfeitsd  much  mora 
than  my  office,  if  1  had  been  wanting  in  it. 
With  as  nrach  diapatch  and  expedition  as  1 
«oold,  1  thouj^ht  Ht  to  take  pabhc  notice  of 
these  pobHcations.f      I  believe  there  is  one 
person— -I llttcSB  has  been  the  occasion  of  his 

**  The  Westoainster  grand  jury,,  before 
whom  thia  mailer  was  properly  cognizable 
(the  defendant  living  in  Westminster)  sat  on 
Wedaeaday  the  3rd  of  January,  and  continued 
■Htinff  the  4th,  5tb,  and  6th  dfays  of  the  same 
BiODtb,  all  which  were  within  a  few  days  after 
the  pvblicatioD.    Orig,  Ed. 

f  The  whole  of  this  assertion  is  utterly  falae. 
Tbe  paper  was  piiMished,  or  rather  the  London 
Mosenmy  containing  the  paper,  was  sold  at 
Mr.  Almon's,  on  the  tst  da^  of  January,  1770, 
and  a  biU  of  indictment  might  have  Menpre- 
fcrred  agaiosi  him  to  the  mod  jury  of  West* 
minster,  by,  and  before  whom  thia  matter  was 
properly  cegnixahle,  on  the  3rd,  4th,  5th,  or 
0th  days  of  that  mouth,  for  upon  each  of  thooe 
days  that  grand  jury  waa  sitting,  which  would 
have  been  '<  taking  publra  notice  with  aa  much 
dispatch  and  expsditioD  aa  ha  could,"  and 
weold  have  been  likewise  the  regnlarand  legal 
jBode  of  proceediBf .  But  tbe  fact  ia,  Mr. 
AHaraey- General  did  not  chase  to  prefer  a  bill 
of  indidawDt  to  the  grand  jury.  He  knew 
very  well  that  every  syllable  of  the  offensive 
paper  was  true,  and  he  was  afraid  tlie  grand 
jiiry  would  enquire  into  the  motives  of  this  par- 
ticular proaeciition,  as  well  as  into  the  contents 
and  veracity  of  the  pper  itself.  The  grand 
jory  are  sworn  '  to  diligently  eoqnire  and  true 
presentment  make,'  and  not  to  find  against  any 
person  for  hatred  or  malice.  And  the  paper 
ieing  notoriooal^  true  and  the  prosecution  ap- 
parsntly  malicious,  he  durst  not  trust  the 
charge  with  a  grand  jury.  But  he  waited  in 
MOret  till  Hilary  term,  which  did  not  begin 
till  tba  S3rd  day  of  January,  1770,  and  then 
filed  an  tnlbrmationy  not  in  consequence  of  a 
OotiaB  made  in  open  court,  but  privately,  that 
ii^  ev  ^^feiir  ia  tba  Crow»»office,    Orig.  Ed. 
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not  being  brought  to  a  trial  now--*Otbers  are- 
now  depending.*  This  person  published  tbif 
paper. — I  would  not  aggravate  on  one  side,  or 
extenuate  on  tbe  other :  I  only  mean  to  explain. 
The  paper  had  been  'published  10  or  11  days 
before  this  waa  publLsued.  I  do  rerily  bi;liefe 
I  there  was  not  a  man  in  tbe  kingdom  (1  am 
aure  not  an  honest  man  in  the  kin^om)  who 
read  it,  that  did  not  take  offence  at  it,— tbe  ei- 
clamation  of  mankind  against  it  was  general ; 
yet  in  that  aituation  it  was  publish^  by  tbe 
now  publisher.  1  mention  these  circumstances 
to  excuae,  or  rather  to  explain  the  conduct  of 
those  who  have  carried  on  these  prosecutions. 
The  facts  I  have  mentioned  will  be  proved— It 
remaina  then  for  vou  not  to  punish,  for  that  is 
not  the  present  subject,  but  to  enquire  whether 
.he  defendant  has  committed  this  crime  or  not. 

^  William  BibHn$  sworn. 

Examined  by  Mr.  Sol.  Gen,  (Thorloir.] 

Do  you  know  Aimon's  shop  in  Piccadilly  f 
—1  do  ;  a  booisseller'a  shop. 

Did  you  at  any  time  buy  any  paper  there  or 
not  ?— I  did. 


■*M«|MH<V 


*  With  ao  affected  Mr  of  aincerity,  there  is 
great  art  in  this  passage,  which  indeed  cannot 
be  made  appear  so  strongly  upon  paper,  as  it 
did  by  the  em phasis  in  speaking.  By  tbe  wordi 
*  one  person^'  and  *  others  are  now  depending/ 
Mr/ Attorney  could  not  possibly  mean  any  thing 
but  the  orig'wal  publisher,  and  the  re-poblisbers. 
Now  the  fact  is,  thai  here  affain  he  must  know, 
he  was  advancing  a  falshooo  in  which  he  could 
have  no  other  design  but  to  deceive  the  jury ; 
it  being  very  natural  for  the  jury  to  ask  one 
another.  Why  is  this  man  brought  to  trial  be- 
fore the  original  publifiher  f  The  Attorney-Ge- 
neral, with  great  caution,  takes  care  to  satisfy 
them  anon  Uiat  head.  He  g^ves  them  to  ua- 
deratandy  that  the  original  publiaher  is  ill,  and 
for  that  reason  his  trial  has  been  postpooed. 
Tbe  baseness  of  this  part  of  the  huainea  woold 
exceed  the  possibility  of  belief,  were  not  many 
persons  well  acquainted  with  the  notoriety  of  it. 
The  real  troth  is»  the  original  publisher  was  not 
ill.  On  the  contrary,  he  waa  m  perfect  health, 
and  attended  upon  this  very  trial,  m  consequeaos 
of  a  subpoena  on  the  side  of  tbe  prosecution,  of 
which  the  Attorney  General  could  not  be  igao* 
rant ;  and  the  subncena  waa  so  particular,  tbat 
by  a  note  on  the  back  of  it,  he  was  ordered  to 
bring  with  him  the  original  copy  of  the  aiver« 
tisementof  the  London  Museum,  inserted  in  his 
paper.  What  purpose  tbe  original  copv  of  the 
advertisement  was  intended  to  answer,  it  is  in- 
possibla  to  say,  as  the  printer  was  not  exsr 
mined.  But  the  advertiaament  was  shewn 
about  to  aeveral  persons,  and  it  appeared  by  a 
note  at  the  bottom  of  it,  to  have  been  inserted 
in  his  paper,  by  the  order  of  Mr.  J.  Miller,  the 
publisher  of  tbe  London  Moseum.  Like  sub- 
poenas were  also  sent  to  the  puhliahen  of  the 
GasMttear  and  St.  James's  Chronicle,  but  the 
Attorney  General  did  not  tbink  proper  to  exa- 
mine any  of  them.    Orig.  Ed^ 
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What  did  you  buy  P— The  London  Muieam. 
(Produced  in  court ;) 

Is  that  the  very  book  you  bought? — ^Yes  ; 
his. 

What  day  did  you  buy  it  ?— On  the  first  of 
January. 

Serj.  Glynn,  Be  so  good  as  to  let  us  know 
who  yoo  are  P — Bibbins.  I  am  a  messenger 
to  the  press. 

(The  Paper  was  here  read.) 

Sol.  Gen,  1  sl^all  call  a  witness,  in  order  to 
shew,  that  Almoo  was  one  of  the  original  pub- 
lishers ;  pr,  one  of  the  [lersons  to  whom  the  at- 
tention of  the  public  was  called  in  that  cha- 
racter. 

Serj.  Glynn  to  Bibbins,  You  are  a  mes- 
senger to  the  press,  please  to  tell  us  what  that 
office  is? — It  is  my  business  to  buy  dhpoliti- 
cbI  pamphlets. 

Ha?e  you  a  salary  for  0iat  purpose  ? — ^There 
is  a  salary  annexed  to  that  office. 

Then  without  any  direction  whatever,  when 
a  political  pamphlet  comes  out  you  are  to  buy 

You  looked  upon  this  as  a  political  pamph- 
let ?— Yes :  I  did. 

Did  you  buy  all  the  Museums  that  were 
published,  or  only  this  ? — I  bought  them  of  the 
publisher  mentioned  in  the  advertisement:  I 
have  a  standing  order  ;  and  never  wait  for  di- 
rection. 

Do  you  buy  all  magazines  and  papers  which 
come  out  f — If  any  thing  particula^  is  adver- 
tised to  be  published  in  them,  then  I  buy 
them. 

I  believe  Junius  was  advertised  in  all  the 
magazines :  did  you  buy  all  the  magazines?-— 
J  believe  you  are  mistaken.* 

Then  the  fact  is,  you  did  not  buy  all  the  ma- 

*  The  witness  takes  ta  great  a  latitude  as 
the  Attorney  General.  The  letter  of  Junius, 
for  the  selhng  of  which  the  witness  informed 
,  against  the  defendant,  was  printed  in  most  if  not 
ail  the  magazines,  published  in  London  on  the 
1st  day  of  January,  IftO,  The  fact  of  the 
publication  of  these  periodical  pamphlets  is 
mMfuestionable.  The  publishers  of  them  are 
not  men  who  act  in  the  dark,  or  who  live  as  if 
they  were  afraid  to  be  known.  Their  names 
ancf  places  of  abode  are  affixed  to  their  books. 
Sometimes  it  happens  that  other  booksellers' 
names,  besides  the  real  publfshers,  are  placed 
in  the  advertisements,  but  the  first  name  is  al- 
ways that  of  the  real  publisher ; '  if  the  word 
*  publisher'  may  be  permitted  to  be  understood 
In  the  usual  and  general  accepted  sense.  In- 
deed, where  there  is  no  publisher's  name  to  a 
book  or  pamphlet,  or  where  the  name  is  ficti- 
tious, it  may  be  right  to  deem  the  first  man  a 
publisher,  who  may  be  found  selling.  But 
common  sense  revolts  at  the  idea  of  prosecuting, 
and  the'  first  too !  a  seller  only  ;  when  the  real 
printer  and  publisher  may  be  easily  come  at ! 
Orig,  Ed. 
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gaztne8?<»I  bought  all  that  I  knew  were  pub- 
lished by  him.* 

I  would  be  glad  to  have  it  understood,  whe- 
ther what  you  do,  is  done  from  the  idea  you 
have  of  the  duty  of  your  office,  or  whether 
you  are  so  directed  ? — From  the  idea  of  the 
duty  of  my  office. 

Have  you  kept  thern'oversioce?— 'I  deliver* 
ed  them  to  Mr.  Francis— and  he  delivered 
them  to  me  again. 

How  did  you  know  it  trgain  ?— *I  marked  it^ 
and  know  it  to  be  the  same. 

You  have  a  salary  for  your  oflke  f — I  am 
only  an  acting  messenger. 

Did  you  bny  the  London  Magazine  ?f—^I 
did  not. 

Whom  did  yon  bdy  it  of? — The  young  man 
in  the  shop ;  I  asked  for  the  London*  Museum, 
and  he  delivered  it  to  me. 

Nathaniel  Crowder  sworn. 
Examined  By  Mr.  Morton. 

Did  you  buy  any  London  Museum,  and 
when  at  the  defendant's  shop  in  Piccadilly  ?— 
I  did ,  this  is  it — (producing  it,  and  the  news- 
paper produced) 

Is  that  the  advertisement  of  the  London 
Museum  ? — It  is. 

Is  it  that  which  gave  rise  to  your  buying  the 
paper? — Yes,  it  was. 

Lord  Mansfield,  It  is  capable  of  proof,  if  the 
defendant  put  it  in. 

Mr.  Morton,  The  last  witness  said  t|iat  he 
bought  all  papers  of  the  political  kind. 

SjotA  Mansfield.  To  that  he  has  given  a 
proper  answer. 

Mr.  Davenport,  What  are  yon?-— CroB7(fer. 
I  supply  the  gentlemen  of  the  Treasury  with 
all  political  dady  publications. 

Then  you  are  a  sort  of  messenger,  employed 

*  There  was  a  report,  which  this  evidence 
seems  to  confirm,  that  informations  were  drawn 
against  the  defendant,  for  selling,  on  the  first 
day  of  January,  1770,  the  Freeholder's  Maga- 
zine, and  the  Town  and  Country  Magazine, 
each  containing  Junius's  letter;  which,  nro- 
bably  this  evidence  bought  at  his  shop  The 
same  morning.— ^here  is  not  a  doubt,  that  some 
copies  of  almost  every  monthly  magazine  are 
sold  at  the  shop  of  every  bookseller  in  the  king- 
dom ;  but  can  ft  be  right,  or  is  it  reconcilable 
to  any  principle  of  justice,  that  a  man  should 
be  prosecuted  for  only  selling  a  boAok  in  the 
course  of  his  trade,  which  has  been  printed 
and  published  with  impunity,  by  another, 
whose  name  is  mentioned  upon  the  title  pa^? 
If  the  principle  upon  which  such  a  partial  jpro- 
secutiou  is  instituted,  be  good,  then  the  mmis- 
ter,  or,  which  is  the  same  thing,  the  king's 
Attorney  General,  who  always  acts  by  his  di* 
rections,  can  at  any  time  prevent  any  particular 
bookseller  from  following  his  trade,  and  by  that 
means  ruin  him.    Orig.  Ed, 

t  Juniua's  letter  was  in  thd  Loudon  Maga- 
zine.   OrigrEd, 
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by  the  Treasury  to  select  all  the  papers  they 
direct  yon  to  get  ? — Yes. 
.   You  (iotiH  kuow  any  thing  of  the  bookselluig 
trade  f— No  ;  1  do  not. 

Did  they  direct  you  to  go  to  any  particular 
shop? — No.* 

Who  delivered  that  pamphlet  to  you  at  the 
shop  ?-^A  young  man ;  1  cannot  tell  who  be 
was. 

What  did  yrou  ask  for?— f  asked  for  the 
London  Museum,  and  somebody  gave  me  one. 

Serjeant  Glynn.  May  it  please  your  lordship, 
and  you  gentlemen  of  the  jury,  to  favour  me 
in  the  present  cause  in  behalf  of  Mr.  Almon : 
and  gentlemen,  out  of  the  concern  that  I  have 
for  my  client  Mr.  Almon,  it  gives  me  a  peculiar 
satisfaction,  that  a  cause  of  this  nature,  affect- 
ing him  so  greatly,  comes  to  be  tried  by  gen- 
tlemen of  your  character.  Gentlemen,  Mr. 
Almon  is  singled  out  for  a  prosecution,  as  the 
publisher  of  a  paper,  contained  in  a  certain 
pamphlet  that  comes  out  monthly,  and  is  called 
a  Museum — for  the  publication  of  a  paper  that 
hath  singly  appeared  in  all  newspapers  that 
have  been  published.  The  original  publisher 
well  known,  and  avowing  himself.  I  should 
have  thought  that  Mr.  Almon,  upon  the  evi- 
dence  of  a  man,  who  calls  himself  a  mes- 
senger to  the  press  (an  office,  that  should 
have  expired  with  that  odious  system  of  laws) 
.^upon  the  evidence  of  that  man,  finding  this 
boK>K  upon  a  stall,  or  delivered  to  him  bv  a  boy 
in  the  shop,  that  Mr.  Almon  should  now 
strns^gle  against  being  convicted  of  an  offence, 
which  would  bring  upon  him,  undoubtedly, 
very  severe  punishment. — Gentlemen,  it  is  (in 
my  opinion)  a  question  that  goes  very  far  be- 
yond the  person  of  Mr.  Almon.  If  the  pro- 
secutor had  thought  proper  to  bring  before 
jou  the  known  and  avowed  publisher  of  this 
paper,  in  that  case,  the  question  of  the  guilt 
or  innocence  of  the  paper,  would  have  been 
'  material  for  your  consideration.  As  Mr.  Al- 
mon is  now  circumstanced,  if  the  paper 
was  meritorious,  the  merit  could  not  belong 
to  him.  If  on  the  other  hand,  the  paper  is 
criminal,  the  criminality  cannot  be  imputed  to 
him.  This  offence  has  been  described  in  the 
information,  and  represented  afterwards  by  Mr. 
Attorney  General,  in  the  opening.  Mr.  Attor- 
ney General  luiss  said,  that  *'  it  was  published 
in  the  malevolence  of  the  publisher's  heart,  to 
vilify  and  asperse  the  king  upon  the  throne  ; 
that  it  was  done  with  an  intention  to  excite 
sedition  and  destruction  in  the  kingdom,  to  di- 

*  This  witness  was  the  informer  atrainst  Mr. 
J.  Milier  (who  is  the  publisher  of  the  London 
Museum)  for  printing  au'i  publishing  Junius's 
letter  in  the  London  Evening  Post.  Ik  it  not 
extraordinary  that  he  should  go  to  Mr.  Miller's, 
near  St.  Paul's,  for  the  London  Evening  Post ; 
and  then,  of  his  own  accord,  go  to  Mr.  Almon's 
in  Piccadilly,  (almost  two  miles  distance !)  fur 
what  he  might  have  had  at  Mr.  Miller's? 
Orig,  Ed. 
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vide  one  part  of  his  majesty's  subjects  against 
the  other ;  and  pursuing  that  malevolent  io« 
tention  that  prompted  the  author  to  excite  dis- 
affection to  the  king,  has  taken  that  odious  sad 
detestable  part  of  exasperating  the  king  against 
his  subjects.'* — To  whomsoever  that  iinpats- 
tion  belongs,  it  is  certainly  the  greatest  offence 
that  a  subject  of  this  kingdom  (be  he  who  he 
will)  can  possibly  commit:  gentlemen,  whe- 
ther that  belongs  to  Mr.  Almon,  or  to  the  writer, 
I  must  submit  to  your  consideration. — Whether 
it  belongs  to  the  other,  is  not  now  the  subject 
for  your  discussion.—Gentlemen,  I  should  be 
very  unwilling,  as  1  have  staled  it  to  you,  to 
have  it  totally  immaterial ;  as  I  am  uninstrud- 
ed  by  Mr.  Almon,  who  knows  nothing  of  thti 
paper,  either  to  defend  it,  or  to  submit  to  the 
criminality  of  it.  As  1  have  no  instruclioni, 
on  the  subject,  I  will  not  trouble  you  with 
many  observations:  whenever  the  real  pub* 
lisher  comes  to  be  tried,  the  jury  then  concern- 
ed will  consider  and  decide  on  the  question. 
It  has  been  said,  that  this  is  "  to  vilify,  aod 
asperse  tho  king  himself." — ^The  highest  ef- 
fence  that  the  rancour  of  the  most  malevolent 
heart  could  ever  conceive ;  hut  is  it  such  ?  Is 
it  to  vilify  and  asperse  the  king  ^  Was  it  the 
opinion  of  the  drawers  of  the  information  that 
it  was  so  ?  I  am  of  opinion  that  it  could  not  be 
so ;  J  am  of  opinion,  from  a  single  omission, 
that  that  was  not  the  construction  the  drawer 
of  the  information  put  upon  it.  I  have  always 
been  led  to  observe,  that  the  word  '  false'  his 
been  inserted  in  these  informations — every  one 
of  them. — How  hr^ppened  it  to  be  omitted  (leref 
If  this  conveyed  personal  reflection  on  the 
king,  would  not  the  drawer  of  the  infurmattoa 
have  been  prompted,  for  the  honour  of  the 
king,  to  say  that  it  was  false  P — I  ^o  nay  it,  that 
if  there  is  a  single  word  derogatory  to  the 
personal  honour  and  virtues  of  his  majesty, 
it  is  false  in  the  higher  degree.— I  say, 
they  should  have  said  it  was  so. — They  can- 
not now,  with  decency,  contend  that  the 
king  is  personally  reflected  on,  because  they 
have  not  undertaken  to  falsify  the  matter 
of  that.— -There  is  another  c4>servation  that  I 
would  submit  to  you  ;  and  I  don't  mean  to 
submit  it  to  you  as  at  all  preventing  yoor 
going  into  the  construction  of  this  pap^r.^It 
was  only  given  me  to  contend,  that  the  pub* 
lisher  ot  this  paper  is  innocent :  hot  I  must  take 
some  hints  from  what  has  been  said,  and  some 
doctrines  that  have  been  laid  down.  I  take 
notice  of  it,  because  on  future  occasions  it  will 
concern  others,  and  because  (in  my  opinitMi)  it 
concerns  the  public.  I  do  agree,  that  personal 
imputations  on  the  king  can  never  bedefended ; 
but,  I  do  assert,  that  the  freeilom  of  political 
discnssion  is  of  the  utmost  consequence  to  all 
our  liberties,  and  I  do  ioMst  upou  it,  that  the  ac- 
tions of  this  government  may  be  canvassed, 
freely,  and  consistently  with  the  duty  of  a  good 
subirct ;  and  then  oiijfht  always  lo  he  defended. 
. — The  king's  hand  must  be  employed  l«  the 
act. — It  is  no  impuiati(»n  to  the  king  to  censure 
the  acts  of  governaient. — Id  do  aeDse  ia  tbc 
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Idugr  to  be  ccBtured  when  the  conduct  of  go- 
veroroent  is  ooly  anioiadverted  od.  It  would 
be  idle  to  state,  that  there  is  a  eonstitutiotoai 
^cbeck^  on  the  pover  of  the  crown,  lodged  in 
those  bands,  where  '       sajr  that  is 

criminal,  and  give  them  information.  Having 
entered  lately  my  protest  against  this  doctrine, 
1  shall  not  trouble  you  with  any  application  of 
it  to  the  present  Question.  Let  this  imputation 
be  what  it  will,  Mr.  Alroon  is  not  guilty  of  it: 
be  is  not  the  publisher. — Mr.  Almon  is  a  book- 
seller, lives  ]  belieTC  in  Piccadilly,  aqd  you 
find  the  charge  against  him  is,  the  bavrnv  this 
book  in  his  shop.  1  should  really  think,  for 
the  sake  of  the  honour  of.  the  laws,  for  the 
safety  of  every  man,  that  is  by  no  means  proper 
evidence  to  convict  a  man  upon  :  I  have  always 
thought,  that  to  the  essence  of  a  crime  belongs 
intention.  I  could  never  conceive  that  any 
man  could  be  guiltv  who  was  not  criminal  in 
bis  heart.  I  have  always  understood  too,  that 
whatever  is  necessary  to  constitute  an  offeqce, 
is  incumbent  on  the  prosecutor  to  prove.— 
Gentlemen,  is  there  the  least  tittle  of  evidence 
before  yon  to  affect  Mr.  Almon  P  not  onlv  with 
a  black  malevolent  intention,  ascribed  to  him  in 
the  information,  but  with  any  ill  intention  at 
all  ? — from  any.  mischief  done,  or  to  be  done  ? 
-—a  paper  contained  in  a  misceUaneous  tract ; 
found  oi^y  at  that  shop. — GenUemen,  if  Mr. 
AloHHi  was  to  be  convicted  as  an  offender  in  the 
publication  of  this  paper,  1  think  we  should  be 
■  what  never  will  be  allowed  in  this  coun- 
try I  hope,  and  I  believe  what,  in  do  civilized 

country  ever  was that  a  man  should  be  in- 

noceot  in  bis  intentions,  and  at  the  same  time 
guilty. — It  seems  to  roe  to  be  the  greatest  pa- 
radox, the  greatest  solecism  that  ever  was  at- 
tempted to  be  proved. — Gentlemen,  therefore  in 
behalf  of  Mr.  Almon,  we  now  insist  upon  it, 
tli^t  though  the  fact  is,  that  this  book  was  found 
in  his  shop,  yet  that  Mr.  Almon  is  in  no  sense 
the  publisher ;  nor  criminal;  he  never  had  it, 
or  if  he  had,  his  mind  never  went  with  it. — 
After  having  observed  to  you  upon  what  has 
be€*n  pro«iuced  to  you  in  support  of  the  prosecu- 
tion. It  would  be  almost  unnecessary  to  open  to 
you  the  particular  circumstances  of  Mr.  Al- 
Bdon's  case  :  but,  gentlemen,'  we  have  not  only 
that  defect  of  evidence  which  we  are  to  rely 
upon— we  have  not  only  to  say  that  Mr.  Al- 
jDon  has  not  been  proved  to  be  the  intentional 
publisher  of  the  paper  (and  this  was  alisolutely 
necessary  to  he  proved  before'  he  could  be  cod- 
yicted)  but  we  have  it  negatively  to  prove  that 
this  came  to  Mr.  Almon's  shop  without  hts 
knowledge,  and  that  he  sent  it  back  as  soon  as 
he  knew  it !  Is  that  circumstance  sufficient  to 
|»rove  Mr.  Almon's  guilt  p  Trifling  indeed  1-— 
we.  know  that  advertisers  will  insert  whatever 
tbey  think  proper !  and  Mr.  Almon'stiame  ap- 
pearing to  that  advertisement,  it  ought  not  to  oe 
the  occasion  of  any  inference  drawn  against 
Hr.  Almon.  Gentlemen,  you  will  be  told,  that 
among  the  trade,  it  is  their  constant  custom  to 
uisert  the  names  of  such  booksellers  as  are 
most  conveniently  utoated  for  th*  Girc||latioii 
VOL.  XX. 
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of  sach  bo6ks— and  this  was  inserted  without 
his  authority, — and  the  books  returned  unsold 
— ithe  few  tliat.^vere  sold,  were  without  his 
knowledge  or  intention.  If  these  circumstances 
appear  before  you,  bow  can  you  say  that  Mr. 
Almoti  is  guilty  of  publishing  this  paper  ?  If 
publication  is  an  offence,  Mr.  Almou  cannot  be 
said  to  have  committed  it.  Mr.  Almon  was  en- 
tirely innocent,  eotirely  ignorant  of  it-r — and, 

if  this  is  to  be  the  law  of  the  land, if  a  lavr 

so  contrary  to  natural  justice  is  to  prevail,  how 
is  an}'  situation  of  men — any  age  to  be  safe?— 
The  common  excuse  can  never  be  admitted, 
because  it  is  quite  indifferent,  if  intention  is  im- 
material— a  man  then  is  criminal  in  the  highest 
degree,  though,  at  the  same  time,  he  never 
knew  what  was  doing. — f  do  most  heartily 
subscribe  to  a  doctrine  laid  down  by  the  At- 
torney-General, as  I  build  upon  its  authority  a 
doctnne,  which,  I  think,  is  highly  whole- 
some and  beneficial  to  the  subjects  of  Uiis  king- 
dom. He  bas  said,  that  in  all  ca^es  whatever^ 
the  liberty  of  the  press  is  the  most  sacred  of  all 
others.  He  has  truly  said,  that  that  principle 
rests  on  the  same  principle,  and  the  same  secu- 
rity, and  to  be  governed  by  the  same  law,  aa 
every  other  article  of  our  Uberty.  It  is  noost 
certainly  so.  Mr.  Attorney- General  has  said, 
that  the  liberty  of  the  press,  is  the  liberty  of 
writing  what  w  just:^i,  says  he,  have  the  li- 
berty of  acting  and  doing ;  but,  if  I  abuse  that 
liberty,  I  become  criminal.  Certainly  so  f  no 
position  can  be  clearer !— If  there  is  an  abuse 
of  that  liberty,  undoubtedly  it  is  the  highest 
misdemeanor,  in  proportion  to  the  value  of  tho 
liberty  he  abuses ;  but  apply  that  to  any  other 
liberty  to  the  present  case.  I  have  the  liberty 
of  walking;  (when  I  can,  I  have  that  liberty 
too)  but  supposing,  that  in  the  course  of  my 
walking,  I  abuse  tnat  by  doing  any  mischief, 
then  1  abuse  that  liberty  ;  or  supposing,  that 
in  any  othe^  liberty  that  I  have  of  acting,  I  act 
criminally,  then  1  am  punishable  for  it.  Most 
certaiuly  so  \— — Suppose  I  have  the  liberty  of 
using  my  hands,  if  I  use  them  to  the  assault,  or 
to  the  annoyance  of  my  neighbour,  1  am  then 
criminal :  but  under  what  circumstances  P  Iff 
do  it  desgnedly,  then  I  am  criminal ;  if  not,  f 
cannot  be  so ;  look  into  every  liberty  we  enjoy, 
and  you  will  find,  that  the  exercise  of  it  de- 
pends upon  this  principle,  I  will  not  abuse  it.  If 
a  misctiief  arises  to  my  neighbour,  I  am  in 
some  sense  answerable  m  a  civil  act,  but  I  can 
never  be  made  a  criminal,  unless  1  am  guilty 
of  wilful  abuse.  Mr.  Attorney- General  bas  pu| 
in  the  very  case :  a  man  has  the  liberty  of  using 
bis  hands  ;  if  he  useif  them  to  the  mischief  of 
his  neighbour,  he  is  a  criminal ;  but  if  by  acci« 
dent  he  hurt  bis  neighbour,  he  is  not  cruninalf 
he  hath  not  offended  against  the  peace. 
What  means  the  distinction?  Why,  m  the 
latter  case,  he  is  not  criminal,  because  he  had 
no  intention  to  do  the  act  he  did  \  and  to  con- 
stitute criminality,  it  is  necessary  there  should 
be  a  wicked  intention.— To  apply  this  to  the  case 
of  Mr.  Almon.  Supposing  now,  for  argument 
sake,  tliat  ydu  arc  cottfiAced  that  this  paper  ia 
dH 
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criminal — Mr.  Almon  has,  in  tbe  coarse  of 
trade,  published  it ;  that  it  has  been  published 
at  tiis  shop  ;  DOW,  it  does  not  appear  that  be 
bad  tbe  least  knowledge  of  it ;  indeed  we  will 
produce  proof  to  yoii  of  the  neffatife,  that 
be  bad  not  tbe  least  knowledsfe  of  it.  Stating 
tbe  case  thus,  the  same  rules  that  extend 
to  a  man's  answering  for  every  act  of  wrong, 
where  there  is  an  intention,  certainty  the  raroe 
rules  must  acquit,  where  there  is  no  wicked  in- 
tention. Geutlemen,  I  will  therefore  stibtuit  to 
you,  upon  ail  the  circumstances  of  this  case, 
that  we  are  entitled  to  your  verdict  for  Mr.  Al- 
mon ;  that  his  conduct  cannot  be  condemned, 
without  violating  one  of  the  first  principles  of 
natural  juatice ;  and  I  do  hope,  that  if  1  should 
be  so  unfortunate  as  to  have  that  ever  admitted 
to  be  violated,  I  hope  it  will  be  violated  for 
•ome  greater  purpose,  than  merely  to  effect 
the  ruin  of  a  hQ<>kseller,  who,  in  this  part  of  his 
conduct,  is  not  criminall  v  guilty ;  and  whom, 
in  this  case,  gentlemen,  I  must  submit  to  you, 
•8  an  honest  and  an  innocent  man. 

Mr.  Davenp&rt.  We  will  call  a  witness  to 
prove,  that  Mr.  Almon  is  the  mistaken  object 
of  this  prosecution^  that  the  books  were  sent 
to  bis  house  without  his  knowledge.  (Call  John 
Miller;) 

John  MUier  swem. 

Seij.  Glynn.  I  am  not  bound  to  prove  the 
contrary  of  what  they  have  not  proved. 

Court,    Use  your  own  judgment. 

Mr.  Davenport,  I  apprehend,  in  a  cause  of 
this  sort,  we  need  call  no  witnesses  at  all.  I 
shall  be  very  short  upon  it  This  charge  is  a 
nalidons  and  wilful  publication  of  this  libel, 
that  has  been  read  to  you  from  tbe  ptper  itself, 
and  from  the  record.  Yon  will  try  whether 
that  evidence  satisfies  you,  that  Mr.  Almon  is 
the  real  or  the  mistaken  object  of  this  prosecu- 
tion? The  parties  who  prove  the  supposed 
publication,  prove  the  going  into  Mr.  Almoo's 
shop,  in  Piccadilly,  and  baying  there  a  pam- 
phlet that  thejT  asked  fbr,  under  the  title  of  the 
London  or  British  Moseam.  That  is  the  evi- 
dence. There  is  no  letter  produced  to  you ; 
there  is  no  specification  of  that  sort  of  libel, 
that  is  contained  upon  the  lace  of  the  record. 
The  book,  the  pamiiblet  was  sold  there  without 
the  other's  knowleoge  of  the  contents  of  it.  It 
is  usual,  and  I  believe  many  of  vou  know  it, 
for  booksellers,  in  different  parts  or  the  town,  to 
send  pamphlets  and  books  published  for  them- 
selves jto  otiier  booksellera ;  and  this  appears  to 
be  by  one  John  Miller,  who  stands  forth,  not 
only  as  the  printer  but  the  actual  publisher  of 
it  If  that  be  tbe  case,  and,  if  it  were  possible, 
that  this  might  be  published  for  some  other 
man,  who  avows  the  publication,  it  might  be 
sent  very  honestly  to  Mr.  Almon*s,  or  any 
other  shop  in  this  town,  and  the^  would  be 
equally  tbe  objects  of  this  prosecution ;  if  con- 
,aent,  if  concurrence  does  not  go  with  tbe 
crime,  of  that  you  are  to  be  the  judges;  of 
that,  no  evidence  has  been  given ;  nor  is  it  pos- 
•ijile  bo  stamp  a  crime  of  so  eaormoai  a  nature, 


as  has  been  described  by  tbe  Attorney-Gene- 
ral, on  a  man,  who  himself  has  had  no  oommo- 
nication  with  the  publisher.  1  advised  ny 
client  to  call  no  witnesses,  and  I  do  submit  to 
yon,  that  he  is  very  clear  of  this  chaiig;e :  if 
they  mean  to  try  it  again,  they  will  get  better 
evidence  of  his  gotlt 

Lord  MangfUU,  Gentlemen  of  the  jory. 
There  are  two  grounds  in  this  trial  for  yoor 
consideration.  The  first  is  matter  of  fact,  whe- 
ther he  did  publish  it.  Tbe  second  is,  whether 
the  construotion  put  npon  tbe  paper  by  the  in- 
formation in  those  words  where  there  an 
dashes,  and  not  words  at  lengdi,  is  the  irne 
construction ;  that  is,  whether  the  application 
is  to  be  made  to  the  king,  to  the  administntion 
of  bis  government,  to  bis  ministers,  to  tfaa 
members  of  tbe  House  of  Commons,  to  Eng- 
land, Scotland,  America,  Ireland,  as  pat  apoa 
It  by  the  information ;  because,  after  your  ver- 
dict, tbe  sense  so  put  upon  it,  will  be  taken  to 
be  the  true  sense :  therefore,  if  you  are  of  opi- 
nion, that  that  is  materially  the  wrong  senie,  it 
win  be  a  reason  for  not  convicting  him  upon 
that  sense. 

In  the  first  place,  as  to  the  pnblicatioo,  then 
is  nothing  more  certain,  more  clear,  nor  mon 
establish^,  than  that  the'  publication— a  sale  at 
a  man's  shop— 4ind  a  sale  therein,  by  bis  wr* 
vant,  is  evidence,  and  not  contradicted,  and 
explained,  is  evidence  to  convict  the  matter 
of  publication ;  because,  whatever  any  mu 
does  by  another,  he  does  it  himself.  He  is  to 
take  care  of  what  he  publishes ;  and,  if  what 
he  publishes  is  unlawful,*  it  is  at  his  peril.  If 
an  author  is  at  liberty  to  write,  he  writes  at  bit 
peril,  if  he  writes  or  publishes  that  which » 
contrary  to  law ;  and,  with  tbe  iotentioo  or 
view,  with  which  a  man  writer  or  publishes, 
that  is  in  his  own  breast.^  It  is  impossible  for 
any  roan  to  know  what  the  views  are,  but  from 
the  act  itself:  if  tbe  act  itself  is  such,  as  iQfm» 
in  |>oint  of  law,  a  bad  view,  then  the  act  itself 
proves  tbe  thing.  And  as  to  the  terms  *  mifi- 
cious,  seditious,'  and  a  great  many  other  words 
that  are  drawn  in  these  informations,  tbey  ire 
all  inf^nces  of  law,  arising  out  of  tbe  fact)  in 
case  it  be  illegal.  If  it  is  a  legal  writing,!  tad 
a  man  has  published  It,  notwithstanding  these 
epithets,  he  is  guilty  in  no  shape  at  all.    And 

*  What  is  aniawfol  .^-^Tbe  only  staluMi 
against  libels,  viz.  3d  Edw.  1,  Sd  and  W 
luc.  3,  condemn  or  punish  no  other  than  falii 
news.  They  say,  *«  That  whoever  shall  be  » 
hardy  to  tell,  or  publish  any  false  news  orulef, 
whereby  discord  or  slander  may  grow  between 
the  king  and  his  people,  or  the  great  men  of 
the  realm,  shall  be  Uken  and  kept  in  prison, 
until  he  lias  broaght  him  into  court,  wbicb  frss 
the  first  author  of  the  tale.»*  Jiraios'a  feiW 
does  not  fall  within  these  statuteit,  for  the  At- 
torney General,  in  bis  information,  docs  not 
callitfat&e.    Orig,  Ed.  .  . 

f  How  is  any  man  to  know  what  is  a  legv 
writing  f    Qrig.Ed. 
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Mr.  SMJeant  Glyon  told  jou  whtt  was  true  io 
libels  formerly  :  they  bad  more  epithets  of  that 
kind,  and,  amoogst  the  rest,  they  put  io  the 
word  *  false ;'  but  he  is  mistaken  as  to  the  time ; 
it  was  left  out  maoy  years  ai|^o ;  and  the  mean- 
ing of  leafing  this  out  is,  that  it  is  totally  im- 
material in  point  of  proof,  true  or  false:  if  it  is 
true,  there  is,  by  the  constitution,  a  legal  me- 
thod of  prosecution,  from  the  highest  to  the 
lowest — e^f^yf  man  for  his  offences.  It  has 
been  left  out,  aod  maoy  others  of  the  same  na- 
ture, a  great  many  years  ago,  in  prosecutions 
of  this  kind  :*  but  as  to  the  two  facts  now  be- 
fore you.  As  to  the  publication,  here  are  two 
wihiesses  that  swear  to  the  fact:  Bibbins 
swears,  that  being  led  by  an  adrertisement. 
that  such  a  pamphlet  was  published  and  sold 
at  the  defendant's,  in  Piecadilly,  that  he  went 
there,  asked  for  it  publicly  ;  it  was  publicly  ex- 
posed to  sale,  and  sold  to  him  by  a  lad  in  the 
shop,  that  acted  as  a  serrant  at  the  defendant's. 
There  is  another  witness,  Crowder,  who  like- 
wise swears,  that  he  asked  publicly  for  one,  and 
that  it  was  sold  him  by  the  defendant's  man : 
thus  it  stands  upon  their  evidence.  If  there 
bad  been  any  artifice,  or  trick,  of  sending  a 

*  How  many  years  ago? — It  was  left  out 
in  the  iftformation  against  Mr.  Wilkes,  because 
all  the  crown  lawyers  know  very  well,  that 
every  woni  of  that  North- Briton  was  true. 
But  does  lord  Mansfield  mean,  that  it  has  been 
left  out  ever  since  he  knew  the  conrt  of  King's- 
bench?  He  certainly  does  not,  for  he  knows 
better.  He  caonot  have  forgot,  (being  solicitor- 
general  at  tliat  time)  that  in  the  information 
against  W.  Owen,  tried  the  6th  of  July,  1759, 
for  publishing  the  case  of  Alexander  Murray, 
esq. ;  the  words  are,  *  a  wicked,  false,  scanda- 
lous, seditious,  .and  malicious  libel.'  Therefore 
it  is  not  a  gre|t  many  years  ago,  since  the  word 
'false'  was  left  out.  But  it  seems  to  be  omitted 
now,  in  conformity  with,  and  perhaps  the  bet- 
ter to  enforce  tliat  new  and  alisurd  doctrine, 
that  an^  writing,  true  or  false,  against  a  mi- 
aister,  IS  a  libel.  It  may  be  so,  according  to 
the  imperial  slavish  ciTillaw  ;  but  it  is  contra- 
dicted by  natural  reason,  upon  which  is  founded 
the  mild  and  Hberal  law  of  England.  Indeed, 
Tord  Munsfield's  definition  of  the  liberty  of  the 

Sress,  warraou  us  in  this  supposition,  for,  upon 
Ir.  Woodfall's  trial,  he  said,  **  The  liberty  of 
the  press  consists  in  no  more  than  this,  a  liberty 
tD  print  now  without  a  licence,  what  formerly 
could  be  printed  only  with  one." — And,  in  the 
information  against  Richard  Nuit,  for  printing 
and  publishing  in  the  Loudon  Evening  Post,  of 
Sept.  10,  1754,  the  paper  is  called  a  false, 
wicked,  scandalous,  settitious,  and  malicious 
]it»el.  This  inforination  was  filed  by,  lord 
Mansfield  himself  when  he  was  attorney-geoe- 
ral  And,  in  the  information  against  Dr.  8heb- 
beare,  tried  by  lord  Mansfield  in  Trinity  term 
1758,  for  publishing  the  8ixih  Letter  to  the  Peo- 
ple of  England ;  that  letter  is  called  a  false, 
wicked,  scandalous,  &c.  libel.  See  Digest  of 
IboUw  of  Libels.    Orig.Ed. 


man  privately  into  another  man's  shop,  to  sell 
it,  in  order  to  trap  him,  if  he  has  such  a  thing  ; 
tliat  is  to  be  proved  by  the  defendant.  In  this 
case,  the  defendant  may  call  a  serrant  of  his  to 
give  eridenoe ;  bat  they  have  judged  it  wiser 
and  pmdenter  not  to  call  him ;  therefore  it 
rests  entirely  upon  this  suggestion. 


Serj.  Glynn.  We  did  not  call  the  servant,  we 
called  Mr.  Miller  the  publisher. 


Lordl  Mant/iekL  It  oertainljr  rests  singly 
upon  the  evidence  of  the  two  witnesses,  witli 
regard  to  the  pu^icatioD  of  this  paper:  if 
you  believa  these  twa  witnesses,  yon  will  be 
satisfied  as  to  the  fact:  if  yon  believe  that 
what  they  have  sworn  is  false,  and  not  trtie, 
yon  will  not  be  satisfied. 

As  to  the  sense  pot  on  the  words  by  the  in« 
formation,  yon  wili  exercise  your  own  jiid|[- 
ment :  but  this  certainly,  in  point  of  law,  is 
against  the  defendant ;  and,  if  yon  are  also  sa- 
tisfied with  the  sense  pat  on  the  words  by  the 
information,  you  will  find  the  deilendaBtgoiltV. 
They  severally  prove  their  being  MOgbt 
there ;  but  if  you  bdiere  they  were  not 
bought  there,  or  should  not  agree  with  the  in- 
formation, with  regard  to  the  sense  there  put 
on  the  words,  in  these  parts  of  the  paper ;  in 
either  of  these  drcumstanoes,  you  will  acquit 
the  defendant ;  and  therefore,  in  order  to  guide 
your  judgment  the  better,  you  will  take  the 
paper  and  the  information  with  you. 

The  trial  was  over  about  twelve.  The  jury 
then  went  out,  and  staid  out  near  two  hours 
and  a  half.  When  they  returned  into  court, 
Herbert  Mack  worth,  esq.  (one  of  the  jury)  said 
to  lord  Mansfield, 

My  lord,  I  am  instructed  to  ask  a  question ; 

Whether  selling  in  the  shop  by  a  servant,  of 
a  pamphlet,  without  the  knowledge,,  privity,  or 
concurrence  of  the  master  in  the  sale,  or  even 
without  a  knowledge  of  the  contents  of  the 
libel  or  pamphlet  so  sold,  be  sufficient  evidence 
to  convict  the  master  ? 

To  which  lord  Mansfield  answered, 

1  have  always  understood,  and  take  it  to  be 
clearly  settled,  that  evidence  of  a  public  sale, 
or  public  exposal  to  sale,  in  the  shop,  by  the 
servant,  or  any  body  in  the  house  or  shop,  is 
sufficient  evitlence  to  convict  the  master  of  the 
house  or  shop,  though  there  was  no  privity  or 
concurrence  in  him,  unless  he  proves  the  con- 
trary, or  that  there  was  some  trick  or  col- 
lusion. 

The  jury  then  agreed  among  themselyes ; 
but  before  the  rerdfct  was  given,  lord  Mans- 
field desired  the  Attorney  General  and  Mr.  8er« 
j^nt  Glynu,  to  attend  and  take  down  hn  opi- 
nion; and  here  he  repeated  as  above  to  the 
jury,  except,  that  instead  of  saying  it  was  suf- 
ficient evidence,  he  said  it  was  prima  facie  evi* 
dence  to  charge  him,  unless  he  could  shew  it 
was  by  trick  or  collusion,  and  without  his 
knowledge  or  privity ;  and  then  added,  *'  Iff 
am  wrong,  they  may  mure  the  Coart|  and  the 
trial  wili  be  set  aside." 
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The  jury  being  now  agreed,  the  foreman, 
lieonard  Morse,  eiq.  aaid  Guilty. 

Previous  lo  the  beginning*  of  the  succeeding 
term,  the  defendant  having  had  a  contHkation 
with  his  counsel,  was  advised  to  rauve  for  a  new 
trial ;  which  was  accordingly  done  on  the  27th 
of  June,  upon  the  ground  of  law,  that  the  toas- 
ter is  not  answerable,  in  a  criminal  case,  for  the 
conduct  of  his  servant,  where  his  privity  is  not 
proved ;  but  the  Court  did  not  think  proper  to 
gnuitja  new  trial.* 

The  following  account  of  the  Proceedings 

Zn  this  occasion  was  given  in  the  London 
leum   (of  which    N.  B.  Milier  wss   the 
printer) : 

June  27. 

This  morning,  about  tea  o'clock,  camb  on  to 
*l»e  debated  in  the  court  of  King's-bench,  West- 
piinster,  before  lord  chief  justice  Mansfield,  the 
judges  Aston,  Willes,  and  Ashburst,  the  argu- 
ments on  thtf  rule  to  shew  cause,  why  fir. 
Almon  should  not  have  a  New  Trial? 

Lord  Mansfield  opened  the  cause  by  reciting 
the  principal  circumstances  of  the  late  trial. 
Af\er  which,  the  Solicitor- General,  on  the  part 
of  the  crown,  declared  he  was  amazed  at  any 
hesitatjoo,  after  a  verdict  on  presumptive  proof, 
>vhich  amounted  to  .a  conclusive  evidence,  as 
the  defendant  had  not  called  any  ^witnesses  |o 
disprove  what  the  witnesses  on  the  side  of  the 
plsintiflf  had  advanced ;  apd  urged,  *'  that  Mr. 
Almon  was  both  guilty  of  publication  and  in* 
t^otion-:-of  pubUcstion,'*  be  said,  '*  because  it 
Was  sold  (luolidy  in  his  shop,  and  of  intention, 
because  his  name  appeared  in  the  advertise- 
^  inent  and  title  page,  both  which  circumstances 
strongly  implied  his  consent."  He  then  en- 
tered intu  a  recital  of  the  several  evidences  that 
led  to  the  former  verdict,  and  was  going  on  to 
prove  the  inutility  of  a  new  trial,  when  the 
Court  requested  that  the  defendant's  counsel 
might  be  first  beard  ;  on  which  Mr.  Serjeant 
Glynn  at  once  entered  into  a  general  review  of 
|be  fact. 

He  said,  <<  that  the  fact  of  publication  was 
not  sufficiently  proved  ;  that  the  evidence  exa- 
mined had  not  swore  to  the  identity  of  the  per- 
son who  sold  the  pamphlet,  who  might  not  be 
f/ir,  Almoo's  servant :  and  he  particularly  and 
repeatedly  urged,  that  some  criminal  *  intention* 
was  necessary  to  convict  in  a  cause  of  this  kind ; 
declaring,  he  should  never  be  ashamed  to  as- 
/sert  this,  as  h.e  thought  it  highly  becoming  the 
mouth  of  a  good  lawyer,  and  he  conceived  no 
Jury  could  conscieniiously  find  any  defendant 
jguilty,  unless  the  criminal  and  sedilious  *  io- 
*  tention'  was  fairly  and  demonstratively  prov- 
ed ;  whei'eBS  the  counsel,  on  the  side  of  the 
plaiiitijOT,  had  not  attempted  to  prove  any  of  the 
>.>■■*''  ■       ,  , 

*  Tbe  r^l  printers  and  publishers  being  tried 
M  Cinikihall,  each  by  a  jury  of  independent 
^citizens  of  London,  were  all  acquitted. 

The  law  proceedini^s  attending  this  trial,  co^ 
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criminal  charges  made  in  the  words  of  the  io- 
formaiion,  which  tbey  ought  to  have  done,  as  a 
defendant  is  only  to  controvert  their  evidence, 
and  make  his  own  innocence  appear,  not  Ui 
supply  a  proof  of  his  own  guilt.** 

He  observed,  "  that  tbe  pamphlet  in  qaei- 
tion,  was  bought  in  the  shop  of  Mr.  Almoo, 
without  either  his  privity,  consent  or  concur- 
rence^  that  they  were  sent  there  unknown  to 
him,  and  that  as  soon  as  be  knew  them  to  be 
in  his  possession,  he  sent  the  remainder  back 
to  the  publisher;  that  as  to  what  Mr.  SolicitoN 
General  bad  obsprved  in  respect^o  Mr.  Ahnop*s 
name  being  advertised  for  the  sale  of  tbii 
pamphlet,  or  in  the  title  page,  it  was  no  more 
than  the  known  and  accustomed  ussge  of  book* 
sellers  to  one  another,  who  frequently,  witboat 
consulting  the  parties,  as  thinking  it  imnude* 
rial,  prefixed  the  names  of  those  whose  sitoa* 
tioos  or  characters,  might  most  encourage  the 
sale." 

After  thus  pointing  out  the  course  and  custom 
of  trade,  he  shewed  the  utter  impossibility,  that 
a  bookseller  could  carry  on  his  trade  under  such 
circumstances.  He  stated  the  peculiar  hard- 
ship of  the  case;  and  said,  that  a  licenser  was 
much  better  for  booksellers,  if  tbey  are  ren- 
dered thus  liable. 

He  obser?ed,  "  that  masters,  in  some  caiet, 
were  not  bound  for  tbe  errors  of  their  servants, 
particularly  in  matters  of  criminality ;  was  tbe 
case  otherwise,  it  would  be  in  the  power  of  a 
malicious  servant  to  ruin  bis  roaster. 

*^  But,  suppose,  my  lords,  (says  theSerjeast) 
the  indictment  was  laid  for  high  treason,  shonla 
tbe  bare  evidence  of  this  pamphlet's  bejog 
bought  in  bis  shop,  without  its  ever  betog 
proved  be  was  his  servant,  or  with  his  privity 
and  consent;  must  that  involve  the  master,  so 
as  to  forfeit  his  life  P— surely  no  I  This  would 
be  acting  both  against  reason  and  justice.-^ 
Where  then  is  the  line  to  be  drawn? 

*'  But,  my  lords,  (continued  the  Serjeant),  I 
believe  it  will  be  found  that  Mr.  Almon  is  only 
convicted  by  eleven  jurymen,  Mr.  Mackworto, 
one  of  the  gentlemen,  having  mistaken  yoor 
lordship  (addressing  himself  to  lord  Mansfield) 
on  a  question  he  proposed  to  y.ou,  respecting  tbe 
master's  being  hivolved  for  the  act  of  the  ser- 
vant. Mr.  Mackworth,  though  agenilenno 
extremely  well  acquainted  with  the  general 
principles  of  law,  did  not  precisely  know  (torn 
your  lordship  but  that  there  was  a  positive  rale, 
particularly  applied  to  booksellers,  which  boesd 
them,  in  all  respects,  to  be  answerable  for  what 
was  sold  in  their  shops ;  and,  in  conseqaeoos 
of  understanding  your  lordship  so,  I  am  io^ 
structed  to  say,  and  I  have  an  affidavit  of  Mr» 
Mackworth's  to  thi^  purpose,  that  he  tboagbt 
himself  bound  in  conscience  to  brinff  Mr.  Almon 
in  guilty  ;  but  if,  my  lord,  be  bad  beep  ioform* 
ed,  that  he  himself  was  the  constitutional  judge 
of  that  matter,  he  declares  he  would  have  a&i 
ooitted  him.  On  th^se  grounds,  my  lords,  then 
(ana  warranted,  both  injustice  and  reason,  ^ 
sue  for  a  new  trial." 

The  Conrt  ol^jectcd  to  th^  reading  Ike  W 
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ilavit ;  judge  Aston  declaring,  that  it  would  be 
a  precedent  of  a  most  dangerous  kind,  as  do 
trial  would  ever  have  an  end,  if  the  Court  lis- 
tened  to  affidavits  raade  byjarymeo  after  the 
Terdict  given  on  Itie  trial. 

Mr.  Lee  next  began.    He  did  not  doubt  but 
Mr.  Mack  worth  had  supposed,  that  in  conse- 

3uence  of  lord  Mansfield's  declaring  the  evi- 
euce,  was  pritkajacie  evidence,  he  was  oblig- 
ed by  law  to  find  Mr.  AInion  guilty,  as  there 
were  actually  cases  in  the  tooks  of  former 
times,  where  very  strange  precedents  might  be 
found,  and  imoiediately  cited  one  from  Fitz- 
Oibbons,  where  in  a  trial  before  lord  chief  jus- 
tice Wright,  Elizabeth  Nut,  aii  old  bed-ridden 
woman,  whose  house  was  a  mile  from  her 
shop,,  was  convicted  of  poblisbing  a  libel,  be* 
cause  her  servant  had  accidentally  sold  a  li- 
bellous pamphlet ;  and  this  upon  mere  evidence 
of  its  being  bought  at  her  shop,  [The  same  is 
the  case  in  Barnardiston's  Reports]  and  added 
the  case  of  the  Seven  Bishops  in  the  reign  of 
James  2.  He  then  went  further  into  the  na- 
ture of  the  evidence,  and  asked  the  Court, 
whether  in  a  trial  for  publishing  a  paper  tend- 
ing to  levy  wAr  upon  the  king,  and  which  came 
under  tbe  charge  of  high  treason,  such  evi- 
dence would  be  thoueht  .sufficient  to  convict, 
and  take  away  the  defendant's  life?  Haviujgr 
pleaded  for  a  considerable  time  with  great  abi- 
lity, he  concluded  his  speech ;  when  Mr.  Da- 
venport got  up,  and  began  with  reciting  the 
question  proposed  by  Mr.  Mack  worth,  and  the 
answer  given  by  lord  Mansfield.  He  then 
quoted  two  cases,  <^ne  from  Coke,  and  the  other 
from  Moore^  where  it  is  laid  down  as  a  maxim, 
that  to  render  a  man  guilty  of  ^publishing  a  li- 
bel, it  must  be  proved,  that  lie  published  it 
maio  animOf  with  bad  and  criminal '  intention :' 
Mr.  Davenport  went  upon  tbe  same  arguments 
which  the  Serjeant  and  Mr.  Lee  had  gone 
upon. 

The  Solicitor  General  opened  with  declaring, 
that  the  question  Mr.  Mackworth  had  put,  and 
lord  MansfieUPs  answer,  had  not  been  accu- 
rately plated  by  the  counsel  for  the  defendant : 
be  then  read  them,  according  to  his  notes, 
which  lie  9a id  he  had  taken  on  the  trial,  and 
compaied  since  with  those  of  several  others, 
and  pariicularry  a  Short-hand  writer  present 
the  whole  trial:  he  spoke  for  a  considerable' 
time  on  the  -nature  of  evidence  in  general ; 
talked  much  on  the  distinction  of  positive,  ocu- 
larly demonstrative,  presumptive,  and  violently 
presiiraptivp,  evidence ;  explained  the  nature  of 
prima  facie  evidence;  asserted  that  the  evi- 
dence given  was  prima  facie^  and  soflScient  to 
convict  on,  therelore,  he  could  see  no  reason, 
why  a  new  trial  should  be  granted.— Mr.  Mor- 
ton sjioke  next,  and  made  nse  of  arguments 
similar  to  those  used  by  the  Solicitor  General: 
be  said  a  thing  might  De  criminal  to  day,  and 
innocent  to-morrow ;  criminal  in  one  person, 
and  innocent  in  another ;  criminal  in  thb  place, 
innocent  in  that ;  and  Uiis  beautifol  string  of 
rhetoric  he  explained,  by  a  very  elegant  simile, 
•ompanoy  libcltoos  paflipbiels  to  aquilyi  and 


crackers,  and  a  legal  publication  to  a  cartridge 
made  for  the  artillery.  Having  fiuished  hit 
harangue,  Serjeant  Glynn  presumed  he  had  a 
ri^ht  to  reply  ;  he  declared  he  would  not  de- 
tam  the  Court  long,  but  would  confine  his  ob- 
servations in  as  short  a  compass  as  possible : 
he  observed,  that  his  learned  friends,  Mr.  Lee, 
and  Mr.  Davenport,  had  the  misfortune  to 
have  had  their  arguments  unfairly  stated  by 
the  Solicitor  Gfoeral  and  Mr.  Morton,  and  ez- 

Clained  the  difTefent  manners  in  which  they 
ad  expressed  themselves :  he  then  again  urged 
the  evidence  as  insufficient,  and  declared  that 
Mr.  Mackworth,  in  his  opinion,  founded  bis 
question  on  the  reasons  wliich  Mr.  Lee  bad 
assigned ;  that  Mr.  Mackworth  was  a  gentle- 
maaof  great  natural  talents,  improved  by  a 
very  liberal  education,  but  though  he  might 
know  something  of  the  coipmon  lew,  it  must 
be  imp(«sible  for  him  to  be  perfectly  acquainted, 
with  the  practice  of  that  court,  as  he  was  nol 
bred  to  the  bar;  that  therefore  lie  asked  tha 
question  as  a  matter  of  law,  and  by  founding 
bis  verdict  on  the  reply,  be  had  inadvertentlj 
given  up  his  right  as  a  juryman,  who,  he  re- 
peated, were  the  real  judges  in  these  oases ;  aa 
the  Court  very  well  knew,  upon  a  juryman's  ap- 
plying to  tbe  Court  to  inform  him  what  verdict 
he  ought  to  bring  in,  tbe  Court  would  not  answer 
him,  as  it  would  be  acting  in  an  extrajudicial 
manner,  and  take  the  |)ower  out  of  the  jury- 
man's hands;  although  they  would  certainly 
give  an  answer  to  any  question  of  law.  He 
again  desired  to  read  the  affidavit,  which  lerd 
Mansfield  then  consented  to  his  giving  the  sub- 
stance of;  Mr.  Mackworth  being  in  court, 
begged  to  read  it  himself,  but  the  Court  for^' 
bidding  it,  as  irregular,  he  put  a  paper  into  the 
Serjeant's  hands,  who  read  it  to  the  Court: 
this  was  not  the  affidavit,  but  a  paper  contain- 
ing Mr.  Mackwortb's  sense  of  his  lordship's 
answer,  and  which  the  Court  were  of  opinion 
entirely  confirmed  the  verdict.  Mr.  Jnack- 
worth  next,  with  lord  Mansfield's  leave,  ad- 
dressed himself  to  the  Court,  and  gave  his  opi- , 
nion  with  regard  to  his  question,  and  the  reply, 
which  he  did  in  so  judicious  and  sensible  a  man- 
ner, as  reflected  great  honour  and  compliment 
on  his  character. 

Tbe  arguments  on  both  sides  being  now  con- 
cluded (which  took  op  about  three  hours  and  a 
half)  lord  Mansfield  gave  his  opinion  to  tba 
following  purport : 

'*  I  am  most  exceeding  bappy  for  Mr.  Mack*^ 
worth's  present  declaration  ;  r  understood  his 
question,  as  well  as  he  did  my  reply.     In  re- 

rird  to  what  I  bad  then  charged  the  juiy  with, 
was  so  particular  that  1  took  notes  of  it,  not 
long  after  their  going  out ;  and  though  1  can- 
not be  so  particular  in  respect  to  the  verj 
words  I  made  use  of,  yet  f  am  clear  as  to  tba 
substance.  1  told  them  that  books  sold  in  any 
shop,  or  warehouse,  though  not  immediately 
by  the  master,  but  by  bis  servant,  or  oqe  en- 
trusted with  the  sale  of  such  books,  ispnsitt 
facie  evidence,  and  conclusive  to  all  intent  and 
purpose^  If  not  contradicted ;  ibe  question  ask- 
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ed  me  by  3Ir.  Mackvrortb,  as  I  understood  bim 
th^n,  and  I  Rod  I  was  not  mistaken,  was, 
whetlier  the  evidence  (which  he  believed)^ of 
the  paropblet^s  beiu;;  bought  in  the  shop  of  Mr. 
Almon,  criminated  him,  thouj^h  not  sokl  by 
bim.  I  answered  him,  '*  most  certainly;" 
and  I  repeat  it,  that  juries  are  only  judges  of 
evidence,  the  inferences  from  points  of  law,  not 
properly  coming  before  them.  This  is  what  I 
never  knew  to  be  disputed ;  and  these  are  my 
reasons  for  not  thinking  a  second  trial  neces« 
sary.  However,  1  am  still  open  to  change  my 
opinion  upon  better  information,  though  I  am 
at  present  as  clear  in  it,  as  I  am  in  an  eldeat 
son's  title  for  enjoying  his  father's  estate.'* 

The  other  three  judges  concurring  in  the 
aame  opinion,  lord  Mansfield  forbad  Serjeant 
Glynn  to  move  forau  arrest  of  judgment,  say- 
ing, Tou  need  not  do  it,  PII  hear  no  more ; 
and  his  lortlship  accordingly  ordered  the  rule 
to  be  discharged. 
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On  the  d8tb  of  November  the  defemiant  was 
brought  up  for  judgment.  Of  the  proceedings 
upon  that  occasion  the  following  account  was 
published  at  the  time : 

(From  Lloyd's  Cbraaicle^  Nov.  30^  1770.) 

Substance  of  what  passed  in  Westminster-hall 
yesterday  (Nov.  S8)  when  Mr.  Almon  re^ 
eeived  sentence  for  selling  Number  f.  of 
^e  London  Museum,  containing  Junins's 
Letter  to  the  K . 

About  two  o'clock  Mr.  Almon  was  brought 
into  the  court  of  King's-  bench.  Lord  MansQeld 
^Id  tbe  Court  there  were  six  affidavits  which 
were  strong  in  alienating  [qu.  alleviating]  the 
criminality,  and  extenuating  tbe  degree  of  guilt 

^  in  tbe  defendant ;  and  it  was  necessary  they 
should  be  read  in  open  court.  Tbe  two  first 
by  Mr.  Miller,  printer^  deposing  that  he  is  the 
printer,  nublisher^and  principal  proprietor  of  tbe 
London  Museum  ;  that  he  mserted  therein  the 
letter  of  Junius,  without  the  privity , consent  or 

*  knowledge  of  Mr.  Almon,  or  any  kind  of  com- 
nication  with  him  ;  that  he  put  Mr.  Almoa's 
name  upon  the  blue  cover  of  the  work,  in  like 
manner,  without  his  privity,  consent  or  know- 
ledge; that  Mr.  Almoui  as  soon  as  he  disco- 
vered his  name  at  the  foot  of  the  wrapper,  im- 
Oiediately  sent  Mr.  Miller  a  note,,  expressing 
his  dislike,  and  desiring  that  it  might  not  appear 
fibers  in  future ;  this  note  was  accidentally  de- 
stroyed, as  Mr.  Miller  did  not  conceive  it  wouU 
ever  he  of  consequence  enough  to  be  preserved. 
Tbe  third  affidavit  was  made  by  the  defendant 
himself,  who  declared  that  he  was  not  at  home 
when  the  London  Museums  came  into  his 
shop  ;  that  as  soon  as  be  came  in,  which  was 
ID  the  afternoon  of  Jau.  1,  he  observed  his 
name  at  the  bottom  of  the  cover,  and  imme- 
diately sent  a  note  to  Mr.  Miller,  expressing  his 
disapprobation  of  it ;  and  the  first  time  in  the 
•arue  day  thai  he  had  leisure,  he  perused  the 
monthly  publications,  and  directly  gave  orders 
to  slop  tbe  aalie  ol  aucU  as  comauied  Juniua's 


I  letter ;  among  others  was  tbe  London  Museam ; 
the  number  sent  him  by  Mr.  Miller  was  SOO, 
and  about  67  or  68  were  sold  before  be  ordered 
tbe  sale  to  be  stopt ;  the  next  morning  be  or- 
dered what  remained  to  be  carried  up  to  his 
garret,  and  the  earliest  opportunity  returned 
them  to  Mr.  Miller.  The  fourth  affidafit  was 
the  deposition  of  Mr.  Dilly,  bookseller,  proving, 
that  it  was  the  customary  practice  of  the  trade 
to  affix,  in  the  title  page  of  any  book  or 
pamphJety  the  names  orsuch  booksellers,  who, 
from  the  conveniency  of  their  situation  or  tbe 
reputation  of  their  trade,  might  tend  most  to 
encrease  the  sale.  The  fifth  affidavit  was 
made  by  Robert  Morris,  esa.  of  LIdcoId's- 
Inn,  barrister,  who  deposed,  that  he  bad  called 
at  Mr.  Almon's  a  day  or  two  ader  the  pub- 
lication of  tbe  Iiondoti  Museum,  and  asked 
bim  for  it;  but  Mr.  Almon  answered  him  be 
had  it  not;  this  deponent  further  declared^ 
that  while  he  was  in  tbe  shop  a  stranger  also 
came  in  to  buy  one,  but  was  refused  it  in  the 
same  manner;  that  be  b&d  himself  sioce 
bought  it  elsewhere,  had  perused  it,  and  con- 
ceived it  was  no  libel.      The  sixth  affidavit 

was  made  by Adams,  shopman  to  Mr. 

Almon,  who  lully  corvoborated  and  strengtbeticd 
what  his  nnaster  had  previously  deposed. 

The  Attorney  General  opened  with  dedariog, 
that  bad  not  the.  defendant  produced  tbe  six 
affidavits,  be  should  have  been  extremely  ur« 
gent  with  the  Court  for  as  severe  a  punisbment 
as  could  be  inflicted,  as  he  considered  tbe  of- 
fence Mr.  Almon  was  convicted  of,  as  one  of 
the  most  heinous  that  could  possibly  be  ima- 
gined ;  that,  as  far  as  his  ideas  carried  biiD| 
a  publisher  was  not  at  all  less  criminal  becaose 
be  was  not  the  original  publisher ;  in  bis  mind 
he  was  infinitely  more  so;  the  author,  as  the 
founder  of  the  mischief,  had  the  greatest  guilt; 
the  person  who  first  printed  it,  without  baviog 
heard  any  opinion  but  his  own,  was  not  pear  so 
criminal  as  he  who,  after  tbe  general  idea  of 
the  public  was  known  concerning  it,  ^ve  it  to 
tbe  world  a  second,  a  third,  or  a  tenth  time ;  sll 
that  remained  now  for  him  was  to  point  oat 
such  objections  as  arose  in  his  breast,  tending 
to  lessen  tbe  effect  of  the  affidavits  in  afieDat- 
ing  the  criminality  of  the  defendant :  be  ob- 
served first,  that  what  Mr.  Miller  bad  deposed 
might  have  been  ffiyen  as  evidence  on  the  trial, 
that  deponent  havmg  been^tlien  called,  if  p0t 
sworn,  but  was  prevented  from  examjBitios 
by  the  counsel  for  Mr.  Almon  ;  that  is  tbst 
case,  he  and  his  brethren  would  have  beea 
affoitled  an  opportunity  of  croes-examioing 
the  witnesses,  and  have  put  such  questions  is 
them  as  might  have  lessened  the  weight  of 
what  they  advanced.  Lord  Mansfield  here  de- 
sired to  set  tbe  Attorney  General  right,  iofonn* 
ih^  him  that  the  affidavits  were  not  now  re- 
ceived as  impeaching  or  invalidating  the  re* 
corded  verdict ;  if  they  had  been  oifered  la 
that  light,  tbe  Court  couid  not  have  beard 
them ;  that  the  counsel  for  the  defeudaot  had 
wisely  stopped  the  evidence  on  their  side  fn»itt 
being  exaoup^^  thereby  preyentiog  anjf  Uu«g 
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eoounr  ^nt  tbal  migbt  mjow  tlrair  client :  diat 
the  amdaTita  were  now  merely  to  leaMS  aii4 
fix  the  degree  of  ^niiliHient  the  defendaat 
merited ;  and,  tlMtefore,  the  Aitoniey  General 
went  upon  wrong  groonda  in  considering  them 
as  eTidencaTor  Mr.  Almon.  Ttte  Attorney 
General  next -urged,  ihe  want  of  preoiseoeaa  in 
tbe  affidavits,  particularlv  in  that  of  the  defen- 
dant, which,  he  said,  did  not  point  out  the  dif- 
ference of  time  between  hia  sending  the  letter 
to  Mr.  Miller,  and  stopping  tbe  sale  of  the 
pamphlet,  and  was  curiously  defining  the  in- 
accuracy,  when  judge  Aston  inlerropted  him 
whfa  obMTving,  that  that  was  rather  a  nice 
argument ;  that  the  Court  understood,  and  he 
dared  say  Mr.  Almoo  meant  it,  in  the  afternoon 
of  theday  of  the  pnhlication ;  that  if  it  was  any 
way  equivocal,  tbe  matter  was  direct  pcijory. 
The  Attorney  General  declared,  he  did  not  mean 
by  nice,  or  sublla  arguments,  to  hurt  any  man, 
but  went  upon  the  honest  grounds  the  amdavit 
afforded;  that  asitwaswhoMy  in  the  defen- 
dant's power  to  produce  all  he  could  in  favour 
of  himself,  be  only  wondered  he  had  not  been 
more  ioll  and  conclusive,  reciting  the  lenor  of 
the  affidavit  in  words  rather  more  ezpnessive 
and  concise  tftian  Almon's:  he  aa^,  he  was 
more  particularly  urgent  upon  this  oecasioo, 
that  too  great  a  prec^ent  might  not  be  opened 
for  delinquents  to  evade  punbhment,  by  lessen- 
ing and  impeaching  the  verdict  when  brought 
to  receive  jadgment,  and  that  it  might  not  he 
laid  down  as  a  rule  of  the  Court,  to  afford  a 
shelter  for  criminals  to  escape  under,  upon  a  plea 
of  ignorance,  or  of  a  libel  being  sold  inadver- 
tently without  the  knowledge  of  the  veader ; 
[Lord  Mansfield  informed  him,  he  need  not 
he  under  apprehensions  that  any  such  would  he 
laid  down  by  that  court ;  and  then  asked  tbe 
eoansel  for  the  crown,  if  they  had  soy  tifi- 
davits  to  produce  on  their  side ;  and  being  an- 
swered in  tbe  negative,  he  informed  the  Court 
that  he  was  obliged  to  leave  them,  but  desired 
the  matter  might  po  on.]  The  Attorney  Go- 
Beral  next  distiflgoisbed  between  a  man's  selling 
m  pamphlet  as  lon^  as  he  could  sell,  and  stopmng 
while  ne  yet  had  it  in  his  power  to  sell,  calling 
Mr.  Almon's  the  middle  degree  of  gnilt,  but 
yet  aggravating,  as  much  as  possible,  every 
circumstanoe  that  could  tell  against  the  de- 
fendant, or  increase  the  punishment.  The 
Solicitor  General  seconded  what  the  Attorney 
General  bad  just  advanced,  obsenpmg,  that 
Hr.  Almon'a  affidavit  was  Tory  vague  and  in- 
oonclnsive;  that  the  Court  sliould  have  been 
iiHormed  where  Mr.  Almon  was  when  firom 
home,  why  he  went  firom  home,  whether  into 
the  country,  or  to  what  place,  the  business  that 
detained  him,  and  the  precise  time  he  staid ; 
that  Mr.  Almon  had  wrote  to  Miller  about  his 
name,  why  he  did  not  also  then  nturn  the 
books  r  llie  same  cover  in  which  his  name 
was  printed,  expressed  the  contents  of  the 
pamphlet,  at  the  nead  of  which  stood  Junius's 
Letter  to  the  K—  :  Could  he  not  see  that  f  But 
he  sold  67,  and  then  stopped,  when  as  his  affi- 
^vit  said,  be  leokad  ofor  tl|e  noMNithlj  publica- 


tibna;  It  was  not  therefore  unknowingly,  or 
against  Mr.  Almon's  will,  to  sell  what  he  knew 
to  be  a  criminal  paper ;  but  it  was  the  fear  of 
punishment  alone  that  inducetl  him  to  stop  the 
sale ;  Mr.  Almon  bad,  on  his  trial,  been  legally 
convicted  of  seHinpf  a  libel  of  the  moat  infamous 
kind  ;  the  affidavits  produced  were  with  him  of 
no  weight,  they  were  extraneous  to  tbe  verdictt 
nor  should  they ^t  all  affect  the  punishment. 
Mr.  Morton  got  up,  as  third  counsel  for  the 
crown,  spoke  a  few  words,  which  scarce  any 
body  beard,  and  then  sat  down  again ;  when 
Serjeant  Glynn  arose,  and  began  with  observing, 
that  what  his  learned  brethren  bad  said,  as  to  . 
the  affidavits  now  produced  not  impeaching 
or  lessening  the  verdict,  they  were  certainly 
right- ;  the  verdict  of  a  jury  was  solemn,  and 
ought  to  be  oottsidered  as  a  sacred  fiodiog ;  in 
consequence  of  the  verdict,  he  was  wider  the 
necessity  of  considering  Mr.  Almon  aa  in  soroe^ 
measure  guilty,  but  it  was  but  right  the  guilt 
should  be  regarded  only  in  ita  just  aed  proper 
degree;  Mr.  AloMn's,m  his  opinion,  was  air 
most  merely  nominal,  and  was  indeed,  with  all 
due  deference  to  the  verdict,  next  to  nothing  ; 
the  affidavits  were  strong,  and  ought  to  lessea 
the  idea  of  criminality  the  verdict  nectissarily 
involved  the  defi»daAt  in ;  the  Attorney  (Ge- 
neral might  indeed  have  drawn  tbeaa  up  with 
more  accuracy ;  Mr.  Almon,  aaan  booest  man, 
(a  character  in  which  be  had  never  been  im- 
peached) had  only  given  the  necessary  strong 
lights,  which  he  had  not  done  altogetlier  witli-  ~ 
out  the  assistance  of  the  Attorney  GenemI ;  for 
it  was  in  consequence  of  the  objeotiooa  made 
by  that  gentleman,  when  Mr.  Almon  wan 
brought  up  for  judgment  last  term,  that  the 
affidavita  bore  their  piesent  face ;  tbe  bench,  aa 
well  aa  the  bar,  had  pointed  it  out  as  necessary, 
that  it  slwuht  be  ascertained  when  Mr.  Almon 
stopped  the  sale,  how  many  be  sold,  and  when 
Ihi^  were  returned ;  these  questions  were  now 
answered ;  that  as  to  the  '  Where  was  be  P 
What  did  be  ?  and.  When  returned  be  ?'  ao 
leudljir  and  alronueusly  called  for  by  the  learned  v 
Solicitor  General,  they  were  not  Deccasary  tn 
the  point,  nor  were  they  before  demanded ; 
Mr.  Almon,  of  all  the  pnmtsbers  of  this  paper, 
many  avowedly  so,  stood  alone  likely  to  receive 
punishment,  aad  certainly  with  the  slightest 
degree  of  criminality ;  his  crime  was  merely 
nominal;  and  his  punishment,  if  any,  should 
be  merely  nominal;  the  affidavits  might  be 
called  extraneous  from  the  verdict,  but  they 
were,  of  the  kind,  of  weight  and  consequence 
anfficientto  alleviate,  and  umoat  wholly  excuU 
pate  the  defendant.  As  to  talking  of  being 
induced  to  do  right  through  fear  of  ponish- 
ment,  it  was  an  argument  that  might,  with 
equal  propriety,  be  alledged  against  every 
man,  tor  every  good  and  juat  action;  a 
severe  puhidiment  was  never,  under  such  cir- 
cumstanosa,  inflicted  in  that,  or  an^  other 
court,  or  legislature ;  he  hoped,  therefore,  the 
Court  would  properly  conaider  the  degree  of 
extenuation  enforced  by  the  affidavits,  and 
give  judgment  accordingly. 
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Mr.  Lee  spoke  next  for  Ihe  defendant;  be 
obeerfed,  that  if  Mr.  Alinon*t  affidavits  were 
equivocal  or  false,  they  were  not  only  tlie 
groaaesc  prejudices,  but  the  grosBest  insults 
upon  that  court  that  ever  had  been  offered ; 
but  that  there  did  not  appear  to  htm  the  most 
dittant  reason  to  doubt  ^he  validity  or  truth 
jot'  any  of  them ;  tlie  affidavit  of  Mr.  Morris, 
an  independent  gentleman,  was  the  most  in- 
controvertible proof  of  their  being  founded  on 
fact  that  could  possibly  be  produced  ;  and 
that  established,  the  wliole  was  a  strong  alle- 
viation of  the  defendant's  criminality ;  he  de- 
clared he  was  amazed  to  hear  the  gentlemen 
of  the  other  side  prosecuting  this  affair  with 
so  much  ardour;  he  imagined  that  Mr.  Al- 
mon  had  been  all  along  considered  as  scarcely 
at  all  guilty  ;  that  every  circumstance  told  for 
him;  and  he  hoped  the  Court  would  be  as 
lenient  as  possible  in  the  punishment. 

Judge  Aston  then  began  giving  judgment, 
which  he  prefaced  with  observing,  that  Mr. 
AUnon  had  been  found  guilty  of  publishing 
a  most  wicked,  seditious*  and  malignant  libel ; 
a  libel  on  the  person  of  the  king,  a  prince  re- 
markable for  the  excellency  ornis  public  con- 
duct, his  private  and  religious  virtues,  and  his 
steady  attention  to  the  welfare  of  his  people ; 
as  admirable  in  himself  as  his  libeller  was  des- 

Sicable;  notwithstanding  the  opinion  iof  one 
lonris,  the  defendant  had  been  fully,  fairi}' 
and  legally, convicted  of  selling,  in  the  London 
Museum,  a  libel  filled  with  defamation  and  fals- 
hood,  abusive  of  the  sovereign,  and  the  great 
officers  of  state,  charging  both  Houses  of  Par- 
liament with  adopting  arbitrary  measures  to 
the  injury  of  the  pubnc,  and,  in  contempt  to 
the  laws,  tending  to  disturb  the  public  peace, 
to  destroy  order,  and  create  anarchy  ana  con- 
fusion ;  the  crime  deserved  the  severest  punish- 
ment that  could  possibly  be  inflicted ;  but  the 
king  wanted  not  to  oppress  his  subjects  with 
cruelty,  he  meant  only  to  correct  their  ill  -sprung 
errors.  The  Court  were  of  opinion  the  affi. 
davits  of  Mr.  Miller  and  Mr.  Almon  lessened 
the  guilt  of  the  latter ;  they  did  not  attend  to 
one  of  the  others,  as  tbejr  would  not  pay  any 
regard  to  the  affidavit  of  Morris,  who  could  de- 
clare (thoughonly  In  ft  parenthesis)  that  Jnnius's 
letter  was  not  a  libel ;  but  that  the  booksellers 
in  future  times,  mights  not  screen  themselves 
by  pleading  ignorance  of  what  they  sold,  it  was 
necessary  to  repeat,  that  the  bare  fact  of  publi- 
cation was  sufficient  conviction.  The  Court 
conceived  that  the  affidavits  were. not  de- 
signedly equivocal ;  if  they  were,  the  defen- 
dant most  know  he  was  guilty  of  perjury : 
and  notwithstanding  whatliad  been  said  by 
gentlemen  of  the  other  side,  jud^e  Aston  de- 
clared he  could  not  help  defending  the  At- 
torney General  for  pushing  his  prayer  lor 
judgment  in  this  cause.  Had  he  done  other- 
wise, he  would  have  neglected  the  duties  of 
his  office,  a  matter  he  never  had  yet  been 
guilty  of.  The  sentence  was,  a  fine  of  ten 
marks,  and  to  be  bound  over  to  bis  good  be- 
haviour for  two  years,  the  defendant  in  400/. 
and  two  sureties  in  SOO/.  each. 


Trial  tfjohn  Almon^ 
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N.  B.  Copies  of  these  affidatits  wersgirea 
lo  the  Solicitor  of  the  Treasury  lastTrioitjr 
term,  before  the  long  vacation,  and  three  of 
them  had  been  rea'd  in  conrt*  After  this 
second  reading  was  finished,  the  counsel  were 
heard,  and  then  Mr.  J.  Aston  read  from  a  paper, 
what  the  Court  thought  good  to  pronouacs 
upon  the  matter. 

The  reason  given,  for  throwing  out  of  the 
consideration,  a  material  affidsvit  made  by  Mr. 
Morris,  a  witness  totally  disinterested,  is  retlly 
curious.  Be  is  a  young  barrister,  and  swears 
that  he  bought  J  unius's  letter,  not  thinkiDgita 
libel.  The.  judge  thinks  it  is ;  and  ihe  poiot 
upon  which  these  two  lawyers  differ,  is  atrreed 
unanimously  by  the  whole  Court  to  be  inaUer 
of.  law.  Because,  therefore,  Mr.  Morrii  is 
wrong  in  his  legal  notions,  he  is  not  to  be  cre- 
dited as  to  matter  of  fact.  How  this  might 
sound  in  the  four  courts,  I  know  not ;  but,  is 
my  opinron,  it  will  not  pass  in  Westmioster-bilt 
for  fair  inference,  good  logic,  or  pure  justice.* 

The  following  account  was  given  in  the 
Lc^don  Museum : 

<<  June  30.  This  day,  on  a  motion  made  by 
his  own  counsel,  Mr.  Almon  ap|>eared  io  the 
court  of  King's-bench  at  Westminster- hall,  a 
little  atWr  one,  before  lord  chief  justice  Mass- 
field,  Mr.  Justice  IVilies,and  Mr.  Justice  Asb- 
hurst,  to  receive  judgment.  Serjesnt  Gtyns 
opened  with  explaining  the  nature  of  Mr.  Al- 
mon's  offence ;  and  beginning  to  touch  on  tbe 
evidence  that  convicted  him,  lord  MaosfieU 
told  him,  that  if  be  had  any  thing  to  say  is 
extenuatioU  of  Mr.  Almon,  he  had  not  tbe  lesit 
objection  to  hear  it,  but  that  he  could  not  allow 
him  to  enter  into  the  evidence.  The  Serjeant 
informed  his  lordship,  that  he  had  much  lo 
say  in  extenustion  of  bis  client ;  so  much,  tbst 
if  he  had  any  guilt  at  all,  it  was  of  the  lighteit 
nature.  He  repeated  to  the  Court  tbe  cifcoA- 
stance  of  Mr.  Almon's  having  stopped  tbe  sale 
of  the  psmphlets  as  soon  as  he  discovered  tbey 
contained  Junius*s  letter  ;  that  his  name  was 
inserted  on  the  wrapper  without  his  privitv  or 
consent,  and  that  it  was  accidenully  *^'M^ 
the  common  course  of  bis  business ;  as  a  proof 
of  which,  he  had  very  strong  affidavits  to  pro- 
duce, the  one  Mr.  A I  men's  own,  a  second  Mr. 
Miller's,  (the  original  publisher)  a  third  by  Mr. 
Dilly,  a  bookseller  in  tbe  Poultry,  and  a  foortn 
by  Robert  Morris,  eso.  of  Lincoln's- Inn,  each 
severally  and  essentiaJI]^  tending  to  clear  Mr. 
Almon  of  any  criminal  intention.  He  said  be 
hoped  the  Court  would  not  think  of  a  sefcrs 
punishment,  as  if  that  was  to  be  the  conse- 
quence of  a  prosecution  aud  conviction  of  tb» 
kind,  when  the  guilt  was  attended  with  such 

•  What  Mr.  Justice  Aston  in  pronoonciog 
sentence  said  of  Morris  (see  the  case  between 
him  and  Miss  Hsrford,  see  also  the  trial  of  tbe 
Rev.  Bennett  Allen,  a.  d.  1783 ;  fortbemurdff 
of  Mr.  Dulany)  was  sharply  reprehended  by 
Junius,  and  also  in  ^'  A  Summary  of  the  l^w 
of  libel  in  four  letters  f igned  Pliilelsathenii 
AngUcanus,"  Lett.  4. 
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ailefiatingr  ciromilsttDcefl,  the  exercising  the 
trade  of  lKK)kseIIer  would  be  extremely  bazarch- 
.  ons ;  and  if  more  than  a  nominal  punishment 
Was  inflicted,  the  best  advice  be  could  give  the 
booksellers  and  publishers  would  be  to  shut  ap 
their  shops.  Lord  Mansfield  desiring  the  affi- 
davits might  be  read,  the  clerk  gf  the  court 
immediately  read  them. 

Mr.  AInion's  (which  was  first  read)  de^^ 
posed,  that  he  did  not  cause  that  letter  of  Ju- 
nius to  be  inserted  iu  the  London  Museum. 

Mr.  Miller's  deposition  was,  that  Mr.  At- 
non  bad  no  concern  whatsoever  in  inserting, 
or  causing  to  be  inserted,  that  letter  of  Junius 
in  the  London  Museum :  that  he  put  Mr.  Al- 
riion^s  name  to  the  paOophtet,  as  a  seller  only, 
because  he  knew  man^  people  of  fashion,  and 
numbers  of  the  nobility  resorted  to  his  shop ; 
and  that  ft  is  usual  for  the  booksellers  to  add 
to  their  books,  &c.  the  names  of  such  other 
liookseUets  as  appear  most  likely  to  sell  them  : 
that  he  put  Mr.  Almon*s  name  to  the  London 
Museum,  agreeably  to  this  custom,  without 
askiug  his  ^ave;  and  that,  he  also  sent  the 
books  to  him. 

The  affidavit  of  Mr.  fidward  Dilly  was 
next  read :  he  deposed,  that  the  above  practice 
of  putting  other  hooksellfrs'  names  to,  add 
dendiog  them  books  or  pamphlets  to  sell,  was 
<iommon  and  usual  in  the  trade. 

Lastly  the  d^J>osition  of  Robert  Morris, 
esq.  was  read,  wliidi  declared,  that  he  called  a 
lew  days  atlU;r  the  day  of  poblicalion,  (which 
ivas  January  1,)  at  Mr.  Almon's'shop,  in  ofder 
Co  purchase  one  of  the  numbers  of  tlie  Mnseum, 
Containing  J unius's  tetter,  and  that  Mr.  Almon 
ilafd  he  had  it  not. 

Mr.  Serjeant  Glynn  mentioned,  as  a  fffT' 
fber  proof  of  his  client's  innocence,  that  Mr. 
Moms  was  a  friend  of  Mr.  Almon's,  and  that 
Blr.  Atmon  could  not  anppose  a  gentleman  of 
Mr.  Morris's  ^ank  iand  character  came  to  his 
abop  with  a  design  to  inform  against  him,  his 
refusing  to  sell  hrm  the  Museum  therefore  was 
A  plain  proof  he  had  returned  them. 

Lord  Mansfield  observed,  that  there  was 
iome  defect  in  the  affidavits,  none  of  them  men- 
tioning the  precise  time  of  Mr.  Almon's  return- 
ing the  pamphlets  to  Mr.  Miller,  or  stopphig  the 
aale  of  them  at  his  shop ;  he  recommended  this 
Aierefore  to  be  supplied,  as  blinking  would 
doly  create  suspicion,  and  leave  more  room 
for  a  suspiciofli  of  guilt  than  it  was  possible  for 
the  real  troth  to  imply  :  he  declared  he  men- 
tioned this  solely  for  the  sake  of  clearing  Mr. 
Jilmon ;  who  directly  informed  the  Court,  that 
ivhen  the  magazines,  &e.  came  into  his  shop, 
he  was  not  at  home ;  bat  on  his  return,  he, 
from  motives  of  curiosity,  looked  over  each, 
and  ordered  bis  servant  not  to  sell  any  which 
contained  J unius*s 'letter  ;  and  that  to  the  best 
of  his  memory,  the  sale  of  the  London  Mu- 
igeum  was  stopped  some  time  on  the  first  day 
df  publication.  Lord  Mansfield  then  reeom'* 
Ineoded  to  Serjeant  Olynn  to  amend  the  affi* 
^▼its,  and  bring  the  defendant  up  again. 

Bis  lordship  asked  tha  liolicitor  Qentrai  if 


there  was  any  prosecution  against  Mr.  Miller* 
and  being  answered  in  the  affirmative,  he  saitf, 
the  defendant  had  done  right,  in  not  examining 
Mr.  Miller  opon  his  trial ;  and  then  declared* 
be  wondered  at  bringing  Mr.  Almon  up  for 
judgment  iiefore  the  other  informations  were 
tried,  and  ajivised  it  to  be  postponed,  pending 
the  issue  of  the  intended  prosecutions,  as  no 
'man  should  be  punished  farther  than  bis  pecu- 
liar degree  of  guilt,  and  some  one  might  he 
fbund  more  immediately  criminal  than  Mr. 
Almon ;  ihat  if  the  counsel  for  Mr.  Almon 
chose  it,  the  Conrt  would  not  consider  him  aa 
being  brought  for  judgment  that  day,  but 
would  give  judgment  any  future  time  that  the 
counsel  on  both  sides  should  appoint. 

Mr.  Lee  also  spoke  for  Mr.  Almon ;  but  at 
no  arguments  were  entered  into,  it  was  not  in 
the  power  of  the  counsel  on  either  side  to  exert 
thfir  abilities,  exclusive  of  the  opening  speech 
of  Mr.  Serjeant  Glynn,  in  which  all  the  use  of 
ability  that  could  be  made  on  such  an  occasion 
was  exerted  by  the  very  able  Serjeants 


The  following  is  Burrow's  Report  concerning^ 
the  application  for  a  IJew  Trial,  (aee  p.  8d9.) 

The  defendant  having  been  convicted  of  pub' 
lisbing  a  libel,  (Junius's  Letter,)  in  one  of  the 
magazines  called  the  London  Museum ;  which 
was  bought  at  bis  shop,  and  even  professed  to 
be  •*  printed  for  him  ;" 

His  counsel  movedj  on  Tuesday  19th  June 
1770,  for  a  new  trial ;  upon  the  foot  of  the  evi-( 
dence  being  hisufficient  to  prove  any  criminal 
intention  in  Mr.  Almon,  Ar  even  the  least 
knowledge  of  their  being  sob!  at  bis  shop.  And 
they  had  affidavits  to  prove^  that  it  was  a  fre^ 
quent  practice  in  the  trade,  for  one  publisher  te 
put  another  pitblisher'is  name  to  a  pamphlet,  aa 
printed  for  that  other,  when  in  fact  it  was  pub« 
fished  for  himself.  That  this  was  the  fact  in  the 
present  ca»e;  Mr.  Millar  bein|g  (be  real  pub- 
lisher of  this  Musenm,  butbaving  advertised  it 
and  published  it,  as  printed  for  Mr.  Almon^ 
without  consulting  Mr.  Almon^  or  having  bis 
consent  or  approbatioH.  i^hat,  on  the  contrary, 
as  soon  as  be  saw  his  name  put  to  it  as  beingf 

Rrinted  for  him,  he  immediately  sent  a  note  Xq 
fr.  Miller,  expressing  his  disapprobntton  and 
dissatisfaction.  That  be  bimselt  had  no  con* 
cern  wh&tever  in  this  London  Musenm.  That 
he  was  not  at  home  when  they  were  sent  to  bit 
shop.  That  the  w|iole  number  sent  to  his  shop 
was  900.  That  about  67  of  them  had  been  sold 
there,  by  a  boy  in  the  shop,  bnt  without  Mr. 
Almon's  own  knowledga,  privity,  or  approba* 
tion.  That  as  soon  as  he  discovered  it,  he  stopt 
the  sale,  ordered  th^  remainder  to  be  carried  up 
into  his  garret,  and  took  the  first  opportunity 
fo  return  tbem  to  Mr.  Miller.  That  it  was  not 
proved,  that  the  person  who  sold  them  wm  Mr. 
Almonds  servant,  or  em  ployed  by  htm ;  or  that 
Mr.  Almon  was  at  all  privy  to  the  sale.  [Qu* 
this  argiAcndOf  and  not  in  affidavit  ?} 

On  Wednesday  87tb  June  1770,  it  came  om 
again ;  tod,  ffegeftui  Glyna  argnad  tbac  ihm 
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proof  o^nvt  Mr.  Almoo  appear^  therefore  to 
DO  defective :  there  was  nothing  to  conatttnte 
€nqEiinalitv,  or  induce  punishment. 

That  alter  the  jury  had  been  out  about  two 
Ipoars,  one  of  them  (Mr.  Mackwortb)  proposed 
a. doubt  **  whether  the  bare  proof  of  the  sale  in 
Mr.  Aloson'sshop,  withoutany  proof  of  prifil^r, 
IcBOwledg^,  consent,  approbation,  or  malut  aju- 
musi  in  Mr.  Almon  himself,  was  sufficient  in 
law  to  eonvict  him  criminally  of  publishing  a 
libel" 

Mr.  Mackwortb  understood  his  lordship's 
m»wer  to  this  doubt  to  be  this— «'  That  this 
WAS  conohisiTe  endence."  Otherwise,  Mr. 
Mackwortb  was  convinced  in  his  own  mind, 
that  the  defendant  ought  not  to  be  found  guilty, 
upon  this  evidence ;  nor  would  he  have  found 
kim  guilty.  He  certainly  gave  his  verdict  under 
A  mistake.  If  he  bad  apprehended  that  the 
^y.  were  at  liberty  to  exercise  their  own  judg- 
ment, be  would  have  acquitted'  the  defend- 
ant The  Serjeant  prayed  that  Mr.  Mack- 
worth's  affidavit  might  be  read. 

liOrd  Mansfield'-^o\i  know,  it  can't  be  read. 

Mr.  JusUce  A»t<m^\  juryman's  affidavit 
with  regard  to  his  sentiments  in  point  of  law, 
at  the  trial,  ought  not  to  be  admitted ;  what- 
ever may  be  the  case  of  his  affidavit  tending  to 
vectify  a  mistake  in  fact. 

Lord  MtirufUldf  in.  reporting  the  evidence, 
•aid  he  had  told  the  jury  that  there  was  evi- 
de&ee  of  the  publication,  if  they  believed  the 
witnesses.  And  he  said,  be  had  directed  them, 
(as  be  always  had  c lone»  and  as  he  took  the  law 
to  be,)  that  if  they  were  not  satisfied  that  the 
bhinks  were  filled  up  in  the  information,  in  the 
true  sense  and  '  meaning  of  the  writer,  they 
e>ughtto  acquit  the  defendant:  and  that  the 
epithets  need  in  the  information  were  inferences 
or  law,  drawn  from  the  paper  itself;  and  not 
Ikcta  to  jbe  proved. 

The  Court  were  of  opinion,  that  none  of  the 
uatters  urged  on  behalf  of  the  defendant,  nor 
•II  of  them-  added  together,  were  reasons  ter 
granting  i^  new  trial ;  whatever  weight  they 
might  have  in  extenuation  of  his  offence,  and  in 
coooequence  lessening  his  punishment.  For, 
they  were  exceedingly  clear  and  unanimous 
in  opinioo,  that  this  pamphlet  being  bought 
ID  theahop  of  a  common  known  boolueller  and 
pttbtisher,  importing  by  its  title-page  to  be 
|irinted  for  him,  is  a  pomcient  primAjacie  evi- 
denoe  of  ita  being  published  by  him :  not  indeed 
conclusive,  because  he  n%ht  have  contradict- 
ed it,  if  the  Yacti  would  have  borne  it,  by  con- 
trary evidence.  But  as  he  did  not  offer  any 
evidence  to  repel  it,  it  must  (if  believed  to  be 
true)  stand  good  till  answered,  and  be  consider- 
ed as  conclusive  till  contradicted. 

Lord  Mansfield  said  and  repeated,  that  Mr. 
Mftdcwortfa  had  understood  him  nerfectly 
right :  .end  he  was  very  glad  to  find  that  there 
was  no  ikiubt  of  what  he  had  said.  The  snb- 
ttanoe^f  it  was«  that  in  point  of  law,  the  bay- 
ing the  pamphlet  in  the  pablic  open  ahop  of  a 
known  professed  bookseller  and  publisher  of 
ptmphletsy  of  a  penon  acilog  ia  the  ahop. 
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primA  facie  is  evidence  of  a  publication  by  the 
master  himself :  but  that  it  is  liable  to  be  cou- 
t^dicted,  where  the  fact  will  bear  it,  by  con- 
trary evidence  tending  to  exculpate  the  mas* 
ter,  and  to  shew  that  he  was  not  privy  nor  as* 
senting  to  it,  nor  encouraging  it.  That  thia 
being  primd  facit  evidence  of  a  publication  by 
the  master  himself,  it  stands  good  till  answered 
by  him :  and  if  not  answered  at  all,  it  thereby 
becomes  conclusive  so  far  as  to  be  sufficient  te 
convict  bim.  That  proof  of  a  public  exposing 
to  sale  and  selling,  at  his  shop,  by  his  servant, 
was  primd  facie  sufficient ;  and  must  stand  till 
contradicted  or  explained  or  exculpated  by 
some  other  evidence ;  and  if  not  contradicted, 
explained,  or  exculpated,  would  be  in  point  of 
evidence  sufficient  or  tantamount  to  conclusive. 
Mr.  Mackworth's  doubt  seemed  to  be,  ^  whe* 
ther  the  evidence  was  sufficient  to  convict  the 
defendant  in  case  he  believed  it  to  be  true." 
And  in  this  sense  I  answered  it.  Prim&facie^ 
'tis  good ;  and  remains  so,  till  answered.  If  it 
is  believed,  and  remains  unanswered,  it  becomes 
conclusive.  If  it  be  sufficient  in  point  of  law, 
and  the  jury  man  believes  it,  he  is  bound  in  can- 
science  lo  give  bis  verdict  accordiog  to  it. 

In  practice,  in  experience,  in  history,  in  the 
memory  of  all  persons  living,  this  is  (I  believe) 
the  first  time  that  it  was  ever  doubted  **  that 
this  is  good  evidence  against  a  bookseller  or 
publisher  of  pamphlets."  The  constant  prac- 
tice is,  to  read  the  libel,  as  soon  as  ever  it  baa 
been  proved  to  be  bought  at  the  defendant'a 
shop.  This  practice  shews  that  it  is  considered 
as  already  proved  upon  the  defendant :  for,  it 
could  not  be  read  against  him,  belbre  it  bad 
been  nroved  upon  him. 

If  I  am  mistaken,  I  am  entirely  open  to. 
alter  my  opinion,  upon  being  convinced  that  it 
is  a  wrong  one :  but,  at  present,  I  take  tbia 
point  to  be  as  much  established,  as  that  an 
eldest  son  is,  (in  general)  heir  to  his  father. 
And  being  evidence  prim&faciey  it  stands,  (if  be- 
lieved) tin  contrary  proof  is  brought  to  repel  it. 

Mr.  Justice  Jf /on  iaid  down  the  same  maxim, 
as  being  fuUy  and  clearly  established,  *'  that 
this  prtm^yocie  evidence  (if  believed)  is  bindini^ 
till  contrary  evidence  be  produced."  Being 
bought  in  a  bookseller's  shop,  of  a  person  act- 
ing in  it  aa  his  servant,  is  such  primd  facie  eri*., 
dence  of  its  being  published  by  the  bookseller 
himaelf :  he  has  the  profits  of  the  shop,  and  ia 
answerable  for  the  consequences.  And  here  ia 
a  corroborating  circumstance ;  namely,  that  it 
professes  to  be  printed  for  him.  It  is  aa  strong 
a  case  as  could  be  put.  The  sale  in  his  shop  ia 
sufficiently  proved :  and  he  ia  answerable  for 
what  is  done  in  his  shop.  And  here^is  no  sort 
of  proof  produced  in  contradiction  or  exculpa* 
tioB.  This  jirifndy<icie  evidence,  not  answered^ 
ia  aofficient  to  ground  a  verdict  upt>n:  and 
there  appears  no  reason  for  granting  a  new 
trial.  If  he  had  a  sufficient  excuse,  he  mivht 
have  ahewn  and  proved  it.  But  he  haa  not  at- 
tempted to  prove  exculpation  or  excuse :  there- 
fore the  evidence  of  his  publishing  what  waa 
thus  bought  in  his  shop  must  aUad  till  the  can* 
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irary  appeiurv.  Tbera  may  indeed  bedrcom* 
-vtances  of  exteoaatioo,  or  even  of  exculpation ; 
and  if  it  were  a  sorprise  upon  bim,  the  ooart 
would  have  reprd  to  sucb  bircumstancea,  as 
lar  aa  tbey  merited  tbeir  regard :  but  here  was 
'no  kind  ox  proof,  of  any  su6h  sort 

Ue  cited  Harris's  Case^  [antt^  ▼.  7,  p.  995^; 
Bex  «.  Strahan,  Hit.  5  G.  1.  and  Rex  v,  Eliz. 
3^ntt,  HU.  8  6.  3,  Fitz-Gibbon«  47. 

Mr.  Jatt.  WilU*  was  also  of  opinion  that 
there  was  no  foundation  for  the  motion  for  a 
new  trial ;  and  that,  upon  all  the  circumstances 
of  this  case,  Mr.  Aloion  was  answerable  ss 
publisher  of  the  libel.  He  is  a  common  known 
..wokseller  and  publisher ;  and  it  imports,  upon 
'the  face  of  it,  to  be  printed  for  him ;  and  it  was 
bought  in  his  shop.  This  is  sufficient  prim& 
/act«  eridence  of  nis  prifity  :  and  no  contrary 
eridence  was  produced  by  him.  It  was  liable 
to  be  refuted  or  explained :  but  as  it  noTor  was, 
nor  any  excuse  shewn,  it  stands  good  to  con? ict 
iiim. 

Mr.  Just  Athkurtt  entirely  concurred  with 
Lis  lordship  and  the  rest  of  bis  brethren,  in  the 
^loctrine  they  had  laid  down ;  and  in  holding 
that  there  was  not  a^y  foundation  for  granting 
%  new  trial :  and  he  particularly  exprmed  bis 
approbation  of  lord  Mansfield's  answer  to  Mr. 
llackwortfa,  the  juryman. 

The  Court  therefore  unanimons^  disebarged 
the  rule  to  shew  cause  why  there  should  not  be 
«  new  trial. 

The  defendants  counsel  declibed  making 
any  use  of  the  liberty  which  had  been  reserrd 
'  to  them,  of  moving  in  arrest  of  judgment. 


The  following  article  appeared  in  the  Lon- 
'  4lon  Museum  for  December  1770 : 

As  the  conversation  of  the  public  will  very 
soon  turn  upon  the  Attorney-deneral's  assum- 
ed power  to  file  informations  against  whom, 
and  for  what  he  pleases ;  you  cannot  do  better, 
at  this  time,  than  print  the  following  Case  and 
Argmnent  of  Mr.  Earbervi*  which  is  very  lit- 
tle known,  even  among  the  lawyers. 

Ifcn,  0,  17S9.  Mr.  Earbery  was  seized  by  a 
warrant  from  the  duke  of  Newcastle,  under 

Jretence  of  being  author  Of  the  Royal  Oak 
ournals.  He  was  carried  before  Charles  de 
la  Faye,  under-secretary,  and  ordered  to  give 
iiail.  After  having  been  put  to  a  great  deal  of 
trouble  and  expence,  (not  much  unlike  the  late 
trial  of  Mr.  Almoo)  and  not  being  able  to  ob- 
tain a  lair  trial,  he  determined  to  move  the 
Court  of«  King's- bench  for  the  dbcharge  of 
his  bail,  on  the  ISth  of  February  1737.  He 
applied  to  several  counsel  to  open  hit  cause, 
but  they  unanimously  refused  to  do  it,  alleg- 
ing, that  It  would  be  ridioulous  to  move  against 
the  ooorse  of  the  Court,  which  course  was,  that 

*  See  vol.  19,  pp.  1016. 1080 :  Burrow's  re- 
port of  the  case  baa  not,  1  appre|Mend|  been  pub- 
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the  king^  had  .a  prerogative  to  call  on  a  trial 
upon  an  information  at  his  own  pleasure. 

This  was  the  judgment  of  the  court  of  King's- 
bench,  about  four  years  since,  when  Mr.  Joce« 
lyn  moved  the  Court,  that  Mr.  Earbery  might 
be  either  tried  or  discharged  ;  at  which  moUoa 
lord  Hardwicke  sat  as  loni  chief  justice. 

When  the'  Attorney  General  came  into  the 
court,  he  exhibited  .Mr.  Earbery's  notice  to 
the  Court. 

The  Court  called  for  Mr.  Earbery's  counsel ; 
Mr.  Earbery  said,  be  had  applied  to  counsel,, 
but  could  get  none.  He  prayed  therefore  the 
Court  that  he  might  be  heard  in  person  ;  which 
the  Court,  with  great  indulgence  and  lenity, 
granted.    The  following  aiguroent  ensued : 

Mr.  Earbery.  Sir,  I  have  heard  much  this 
day  from  the  gentlemen  learned  in  the  law, 
on  my  right  hand,  about  the  course  of  the 
Court.  I  am  very  confident  there  are  no  Ci- 
ceros  there,  though^  there  is  a  Roscius  here« 
I  wonid  not  be  understood  to  make  the  least 
reflection  npon  the  honour  and  dignity  of  the 
Court,  yet  I  must  allege,  that  the  course  of 
the  Court  cannot  be  against  the  fundamental 
laws  and  Hberties  of  the  English  nation.  There 
are  three  thinflfs  betbre  this  Court  to  consider 
upon.  First,  The  discharge  from* all  prosecu-> 
tions  in  this  cause.  Secondly,  The  discharge 
of  the  bail.  Thirdly,  What  you  design  to  do 
with  me.  If  you  commit  me,  it  follows,  from 
this  pretended  course  of  the  Court,  that  a 
prince,  when  be  prosecutes  upon  informations, 
has  a  power  of  perpetual  imprisonment,  with- 
out a  trial. 

Mr.  Just.  Fage.  Sir,  you  may  walk  about 
wherever  you  |Mease»  we  don't  detain  you. 

Earbery.  Sir,  if  my  bail  surrender  me  up, 
how  can  I  walk  about  ?  It  was  the  opinion  of 
the  lord  chief  justice  Hardwicke,  that  the 
ppnce  had  a  prerogative  to  suspend  a  trial  dur* 
tng  pleasure.  Prerogative,  they  say,  is  above 
law ;  granting  that,,  it  must  uevertheleM  be' 
coeval  with  law.  I  can  easily  prove  informa- 
tions, as  to  their  origin,  to  be  against  law. 
Where  then  did  this  prerogative  be^in  f  frooa 
whence  could  that  possibly  take  its  nse?  Pre- 
rogative is  very  terrible.  This  is  more  fright- 
ful to  me  than  all  the  rest ;  as  it  has  taken 
such  room  in  your  bench,  we  cannot  be  too 
-zealous  to  tear  it  up  by  the  roots,  and  cast  it 
away.    If  the  Court  will  give  me  leave,  I  shall 

froceed  to  shew  the  illegality  of  informations, 
know  they  are  rooted  in  your  bench,  and 
have  had  so  much  time  to  grow,  that  I  cannot 
presume  to  pluck  them  up,  and  I  know  yoa 
will  not  part  with  them ;  nevertheless,  thootrh 
they  are  established  by  custom,  they  may  have 
had  a  very  wicked  rise.  It  is  against  the  scope 
of  Magna  Charta,  and  of  all  our  laws  of  li- 
berty ;  nay,  and  all  the  designs  of  our  an- 
cestors, that  a  prince  should  prosecute  a  sub- 
ject after  a  civil  manner  for  criminal  actions; 
for  informations  are  declarations  at  the  kiog'a 
suit.  The  S9th  chapter  of  Magna  Charts  ie 
the  foundation  of  our  liberties;  the  famous 
explanatory  statute,  4S  £d.  3,  c  3,  makes  the 
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«9tli  ohapter  plain  and  ckar.  The  wordi  are, 
^*  No  man  shall  be  put  to  answer  without  pre- 
sentment before  justices,  or  mattei^  of  record, 
jur  by  due  process  and  writ  original  ;**  and  that 
jiCjt  is  well  known  to  all  of  you. 

Mr.  Just.  FuLge.  Writ  original !  (be  seemed 
startled)  i  will  not  suffisr  informations  to  be 
fdispjited  fauene.  ^ 

Earhery,  I  only  desire  to  obsenre/tbat  infer- 
malioos  are  no  process,  for,  if  the  Court  git es 
lea? e,  it  will  appear  by  mine,  in  my  bosom* 
that  tlie  attorney  prays  process. 

Mr^  Just.  Fagc,  Ila?e  you  got  any  affidavit 
that  yoju  ever  demanded  a  trial  P 

Barbery.  Mr.  Jocelyn  moved  for  me,  when 
lord  chi^f  justice  Uardwicke  save  that  opinion 
of  the  king's  prerogative,  and  for  that  reason 
I  am  detained  here  still.  I  have  had  numerous 
potices  of  trial ;  U  appears  by  the  affidavits 
bow  I  have  beep  harassed ;  I  rode  all  night 
from  the  city  of  Bath  to  London,  in  cold  frosty 
weather,  that  almost  perished  my  limbs ;  my. 
lodgings  were  watched,  to  know  whether  J 
was  come  home  or  not,  in  hopes  to  surprise 
me  with  a  verdict,  wiiliput  a  defence.  When 
I  came  'to  Guildhall,  nobody  appeared  ;  1 
moved. t|ie  lord  chief  justice  Hardwicke  to 
kave  a  proclamation  made  for  me  to  come  in, 
or  a  Ne  Recipiatur  entered  to  exclude  ihem : 
be  promised  it  should  be  done,  but  it  was  not 
done.  On  the  second  day,  it  was  said  by  one 
In  court,  whose  name  1  forbear  to  mention, 
^hat  I  bad  no  notice  of  trial  at  all,  though  I 
bad  an  affidavit  of  notice  in  my  pocket. 

If  we  proceed  to  consider  the  nature  of  the 
informations,  if  the  Court  will  permit  them  to 
be  read,  there  is  not  the  least  face  of  a  libel  in 
either.  Particularly  the  first  is  so  far  from 
having  the  face  of  a  defamatory,  libel,  that  it  is 
a  panegyric. 

Mr.  Just  Page.  We  cannot  permit  that :  as 
you  have  pleaded,  the  merits  must  be  \tfi  to 
a  jury ;  we  cannot  have  the  informations *read 
now. 

Earjbery,  If  they  had  l>ecn  read  before, 
which  my  counsel  insisted  upon,  these  absui*- 
dities  could  not  have  happened.  The  Court 
would  have  rejected  them  as  frivolous ;  there 
was  indeed,  one  reason,  why  tbe  reading  was 
opposed,  viz.  the  framers  were  ashamed  they 
should  come  to  light. 

Mr»Just.P^ge.  1  remember  the  motion  to 
bave  the  informations  read  very  well. 

Earbery.  By  this  method  of  not  having  the 
informations  read,  the  machinery  is  carried  on 
by  the  clerk  and  Mr.  Attorney,  to  impose  what 
they  please  for  a  libel,  and  make  tbe  Court  give 
a  sanction  to  it,  who  are  kept  out  of  the  secret. 
I  know  a  grea^;naj3,  who  told  me,  after  perusing 
the  copies  of  the  inforipatioos,  that  he  could 
not  conceive,  if  be  had  not  seen  tbem>  that  such 
StttiT should  be  composed. 

3f  r.  Just.  Probyn.   Do  you  assert,  and  will 

Jrou  stand  by  it,  if  called  in  question,  that  the 
ord  chief  justice  Hardwicke  said,  the  king  had 
a  prerogative  to  defer  trials  upon  informatiops 
^urin^  pl<;asure  ? 


Trial  of  John  Ahnen  ••— 


t85« 


Earbeiy,  I  will  insist  upon  it,  that  he  saidf 
that  the  Court  had  no  power  to  discharge,  nor 
any  power  at  any  time  to.bring  on  a  trial. 

Mr.  Just.  Page.  Look  you  there,  now  bs 
falls  back  again.  We  have  an  undoubted  right, 
if  applied  to,  .upon  delay  of  trial,  to  order  a 
trisl :  Mr.  Attorney,  will  you  try  tbe  cause 
next  term? 

Attprney  General.  To  tell  you  the  tmth, 
we  designed  to  have  tried  it  this  term,  bat  we 
just  wanted  a  little  evidence,  which  we  shall 
prepare  against  next  term.  [Note,  they  hare 
had  timefrum  Michaelmas  term  17S3,  to  this 
present  term,  1737-8.] 

Earbery.  Sir,  I  do  not  acknowledge  that  I 
ought  to  be  tried  at  all ;  I  move  for  a  dis« 
charge. 

Mr.  Just.  Page.  Do  you  see  now,  before  yon 
wanted  a  trial,  now  you  would  bave  n6  trial. 

Earbery.  Sir,  I  move  for  a  di»charge,  if  I 
can't  bave  that,  i  desire  my  recognizance  may 
be  withdrawn. 

Mr.  Just.  Page.  No,  that  cannot  be  done. 

Then  Mr.  Attorney  broke  in  with  a  cause  tf 
the  King  against  oloap,  and  the  srgumcat 
ended. 

Tbe  Argument  intended  for  tbe  Coort  of 
Ring's- Bench,  Feb.  13,  1737,  by  Mr. 
Earbery,  concerning  Informations. 

As  Mr.  Earbery  found  the  course  of  ths 
Court  a  very  formidable  objection  in  his  way, 
he  was  obliged  to  change  his  method^  fOid  to 
begin  with  tbat. 

The  following  arguments  were  what  heDro* 
posed  to  use,  if  he  had  not  been  interrupted  by 
the  Court. 

My  lord ;  my  first  proposition  is,  that  infor* 
mations  are  against  law.  • 

I  oonfioe  myself  here  to  informatMDS  at  tbe 
king's  suit  merely,  when  a  bill  is  drawn  upbf 
the  Attorney  General,  and  foand  by  hiaiiBli» 
for  an  injury  concerning  which  a  grand  jury 
ought  to  enquire.  . 

These  injuries  are  supposed  to  ^ve  the  xie^ 
a  right  to  damages,  which  are  given  pactly  in 
fine,  and  the  rest  in  corporal  punishment. 

An  information  therefore  is  a  declaration  at 
the  kbg's  suit,  aud  is  prosecuting  the  subject 
after  a  civil  manner  for  criminal  actions. 

This  is  contrary  to  the  scope  of  all  our  lavs 
of  liberty  ;  to  tbe  whole  view  of  our  ancestors; 
to  the.  sense  of  the  $9(h  cfiapter  of  Maini* 
Charta,  and  the  explanatory  statutes  %«bic^ 
were  calculated  to  confine  all  these  matters  to 
grand  juries. 

If  the  crown  is  allowed  to  engross  i$ommon 
injuries,  it  may  with  greater  reason  take  id 
treason  and  *  felonv ;  for  the  king  receives 
greater  damages  by  theip  than  by  commoo 
misdemeanours. 

Our  lawa  of  liberty  are  express,  That  t|M 
crow  n  shall  not  go  upon  any  actions  that  a0ect 
the  liberty,  p<>!<ise&f(ions,  or  corporal  ease  of  tba 
drtendant.  The'  words  of  the  29ih  chapter  pf 
Magna  Charta  are^  *  nullus  liber  boi^*  ^ 


S57] 


Earhery^s  Coie. 


A.  D.  in** 


[8SS 


pietur,'  Bliall  1>e  taken,  *  aot  imprisonetar,'  or 
ve  iiDprisooed,  *  aut  diisesietur  de  libera  tene- 
nieoto  8UO,'  or  ha?e  his  freehold  taken  from 
hitOf  *  Tel  de  liberis  consuetudioibos/  nor  his 
rights  and  privileges,  *  aut  ezatet/  nor  shall 
he  be  banished,  *  aat  utlegatur,'  or  out- la  wed, 

*  ant  alio  n^o  destruatur,'  or  by  any  other 
means  deoioiisbed,  ^  nee  super  eum  ibimus  aut 
mittenius.*  (The  lord  chief  justice  Coke's  ex- 
planation is,  we  will  ueither  proceed  upon  him 

*  coram  nobis,'  in  the  King's-bencb,  nor  by 

commission;)  nor  will  we  go,  or  send  upon 

iiiro,  *  nisi  per  legale  judicium  parium  suorum,' 

"unless  it  be  by  the  lai%ful  judgment  of  his  peers, 

*  aut  per  legem  terra:/  or  by  the  law  of  the 
land.  38  Ed.  1.  Your  lordship  may  please 
lol>bser?e,  that  all  j(he  penalties  then  m  oeing, 
MTe  here  mentioned,  as  the  known  roles  of  law. 

Bat  lest  any  dispute  should  arise,  what  was 
meant  by  *  lex  terrse  et  legale  judicium  parium 
snorum,^  we  hare  the  explanatory  statute, 
42  £d.  3,  c.  3,  which  makes  the  whole  as  clear 
as  the  sun  at  noon-day. 

No  man  shall  be  put  fo  answer  without  pre- 
aentment  before  justices  or  matter  of  record,  or 
by  due  process  and  writ  original. 

Now,  my  lord,  the  course  of  the  Court  is. 
That  if  a  person  is  upon  his  recognizance,  and 
/charged  with  an  information,  he  shall  be  put 
to  answer  instantaneously,  without  presentment 
by  justices,  without  matter  of  record,  without 
process,  and  without  writ  original. 

That  an  information  is  no  process  is  plain, 
from  the  corproon  form  of  conelodinur,  praying 
process  of  the  Court,  as  mine  runs;  <*  Whereupon 
the  said  Attorney  General  of  our  now  said  lord 
the  king,  prays  the  consideration  of  the  Court 
in  the  premises,  and  that  dde  procesii  of  law 
issue  against  him  the  said  Matthias  Barbery." 

If  we  look  farther  backwards  to  the  preamble 
of  this  act,  we  shall  find  it  was  levelled  to  ex- 
clude informations,  or  proceedings  equally  as 
tiad.    The  words  are, 

/*  At  the  request  of  the  Commons,  by  their 
petition  put  forth,  in  this  parliament,  to  eschew 
the  mischief  and  damage  done  to  divers  of  his 
Commons  by  false  accusers,  which  oftentimes 
have  made  their  accusations  more  for  revenge, 
nnd  singular  benefit,  than  for  the  profit  of  the 
idng,  or  of  bis  people,  which  accused  persons 
sometimes  have  been  taken,  and  sometimes 
caufsed  to  fome  before  the  king's  council,  by 
writ  or  otherwise,  upon  grievous  pains  against. 
tba  law,  it  is  accorded,  forthe  good  governance 
of  the  Commons,  that  no  man  be  put  to  an- 
swer, &c." 

We  must  observe  this  method  is  said  ori- 
ginal! v  to  be  against  law,  that  Magna  Charta 
was  eluded,  that  this  act  was  coDtrived  to  give 
it  new  vigour  by  those  restringent  lines  which 
lioond  up  all  its  bleeding  wounds. 

I  observe,  my  lord,  that  this,  and  several 
other  acts  were  pointed  against  bringing  people 
to  answer  by  suggestion,  which  is  only  another 
word  for  inlbrmation.  I  do  not  imagine  at  that 
time  of  day,  when  the  acts  were  fresh,  and  in 
Itoir  full  Tigouri  that  an^  minister  of  a  prince 


would  prefer'a  suggestion  to  the  King'sbenob. 
That  Court  ever  acted  by  the  known  maxims  of 
common  law,  by  rules,  certainty  and  oaths; 
the  method  then  was,  to  send  ministerial  pur- 
suivants to  snatch  the  obnoxious  man  away; 
and  to  conrey  him^by  back  stairs  up  to  the' 
privy  council.  The*grievous  pains  mentioned 
m  the  act,  I  suppose,  were  tne  motherly  ad« 
monitions  of  the  rack,  that  engine  of  tyranny^ 
still  to  be  seen,  though  not  us^  amongst  as. 

But  as  often  as  the  Commons  met,  and  found 
out  these  secret  practices,  so  often  were  they 
blasted  by  these  memorable  acts  of  our  con* 
stitution. 

,  If  we  view  the  preamble  of  our  modem  in- 
formations, my  lord,  we  shall  find  they  differ 
not  in  the  least  from  suggestion,^    Thus, 

"  Be  it  remembered,  that  sir  Philip  Vorfce, 
knt.  Attorney  General  of  our  sovereign  lord  tho 
king,  who  (or  our  said  lord  the  king,  in  bis  be- 
half, prosecutes  in  his  proper  person,  comes 
here  into  the  court  of  our  said  lord  the  king, 
before  the  king  biflMe!f  in  Westminster,  &c. 
and  for  our  said  laid  the  king  gives  the  Court 
here  to  understaai  and  be  infc»rnied,  ficc.'* 

I  think  this  very  information  is  no  more 
than  a  suggestioo  of  a  minister  of  the  king, 
not  supported  even  by  oath.  If  Mr.  Attoiv 
ney 's  word  isao  strong,  so  magical  as  to  render 
his  single  faith  the  strongest  testimony,  I  thinlc 
we  may  submit  to  a  bow-string. 

I  shall  now,  my  lord,  introduce  another  act 
previous  to  this,  which  blasts  at  once  the  root, 
the  branches  and  the  blossoms  or  informations, 
at  one  pufi^    This  act  was  85  Ed.  3,  c.  4. 

((  Whereas  it  is  contained  in  the  great  fran- 
chises of  Ma^oa  Charta  of  England,  that  none 
shsil  be  imprisoned,  or  put  out  of  his  freehold, 
nor  of  his  franchises,  nor  free  customs,  unless 
it  be  by  law,  it  is  accorded  and  assented,  and 
established,  that  from  henceforth  none  shall 
be  taken  by  petition,  or  suggestion  made  to  onr 
lord  the  kmg,  or  to  his  council,  unless  it  be 
upon  indictment,  or  presentment  of  his  good 
and  lawful  people  of  the  same  neighbourhood! 
and  where  such  deeds  be  done,  in  due  manner, 
or  by  process  made." 

When  we  compare  this  act  with  the  Attor- 
ney-General's coming  before  the  king  in  West- 
minster, with  his  information  in  his  hand,  my 
lord,  he  stares  the  act  full  in  the  face. 

I  could  proceed  to  the  other  explanatory 
statutes,  all  to  the  same  purpose,  particularly 
18  Ed.  3,  c.  3 ;  28  Ed.  3,  c.  3. 

In  the  face  of  all  these  acts,  we  find  only  the 
bare  suggestion  of  an  attorney -general  stand 
instead  of  a  process,  and  instpad  of  that  cer- 
tainty the  defendant  has  an  undoubted  right  to, 
as  our  ancient  courts  of  judicature  always  re- 
quire. In  these  acts,  certainty  is  provided  for, 
before  the  defendant  is  brought  to  a  trial,  by  a 
bill  found  by  a  grand  jury.  By  the  modon 
practice  the  subject  comes  to  no  certainty,  no 
evidence  till  he  comes  to  a  trial.  I  desire  your 
lordship  to  observe,  that  very  near  five  years 
have  passed  since  I  pleaded,  and  an  arriTod  al 
no  certainty  yet. 
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Tbe  raitOB  appean  Tcry  pUia  |o  me  why  a 
proceis  was  so  TeheiDenUy  insii^ed  apoD  by 
«ur  aooestorg :  it  was  because  it  issued  froi^ 
courts  of  justice  upon  e? idenoei  iiidependently 
«f  miuisters  of  state. 

3at.  my  lord,  tbe  defendaat  finds  no  process 
Stow  tiU  he  is  summoned  by  the  Court  to  plead, 
if  that  CAB  be  called  a  summons.  Be  is  obliged 
to  answer  by  being  demanded  to  appear  before 
any  summons  is  sent  out :  how  different  is  this 
tfrom  tbe  nature  of  a  process  ?  It  is  only  a  suro- 
«QODS  to  plead  to  the  suggestion  of  an  attorney- 
^feoeral.  The  charge  does  not  come  from  tbe 
court,  and  from  eriuence,  but  from  a  charge 
foreign  to  the  court,  without  any  evidence  at 

A  process  is  always  attended  with  a  certain 
charge  expressed  in  the  body  thereof;  an  at^ 
tachment  runs  thus,  *  Altachiatur  pro  con« 
<  temptu.'  I  have  seen  one  thus,  *  Attachiatur 
*  pro  conlemptu,'  commonly  called  a  forgery  : 
i>ut  a  summons  to  attend  an  attorney- general's 
suggestion,  as  a  bill,  is  setting  aside  the  whole 
intent  and  scope  of  those  acts  our  wise  fore- 
fathers made,  to  fence  us  from  tbe  power  of 
ihe  crown. 

But  as  we  see,  my  lord,  these  practices  (so 
opposite  to  Magna  Charta,and  the  explanatory 
statutes)  rivetted  by  custom  in  this  court,  1 
aball  b^  leave  to  say  something  to  that  part ; 
coly  1  snail  previously  premise,  that  the  fre- 
quent statutes,  all  to  the  same  purpose,  crowded 
together  in  Ed.  Sd's  reign,  were  owing  to  tbe 
encroachments  of  tbe  privy  council,  who  were 
continually  breaking  in  upon  those  sacred  laws, 
.by  bringing  subjects  before  them,  and  playing 
a  thousand  tyrannical  tricks,  in  the  wildness  of 
their  power.  The  wakeful  Commons  drove 
ihe  sea  back,  and  mended  the  breaches  made 
-upon  us  by  those  inundations:  whereas  we 
were  all  sate  in  tbe  king's  courts,  which  moved 
with  gravity,  by  legal  precedents  in  the  steps 
of  law. 

From  whence  did  infornuitions  insinuate  into 
your  bench  ? 

Tbe  first  formal  ^ct  of  our  constitution, 
which  favoursd  tbe  proceedioflrs  of  tbe  council, 
.was  made  dl  Hen.  6,  quoted  by  sir  Edward 
Coke,  title  Sur  Chamber. 

This  does  indeed  give  a  power  to  the  coun- 
cil, very  inoonsistent  with  these  acts.  See  the 
.Roll,  31  H.  6,  c.  3.  But  if  we  consider  this 
was  passed  in  very  troublesome  times,  after  tbe 
civil  wars,  which  were  just  skinfaed  over,  and 
Hen*  €,  wee  in  effect  deposed,  and  the  duke  of 
York,  under  tbe  title  of  Protector,  governed 
•very  thing,  no  great  stress  can  be  laid  upon 
this  act;  and,  as  it  stands,  it  was  only  tem- 
poravy,  to  continue  for  seven  years. 

It  seems  calculated  to  serve  the  ends  of  the 
•duke,  to  bring  his  enemies  into  his  power ;  for 
thV  is  aimed  chiefly  at  the  nobili^  and  great 
.peers  of  the  realm :  but  if  we  view  an  excep- 
tion towards  the  latter  end,  omitted  by  sir  Ed- 
ward Coke,  we  shall  find|  that  though  tbe 
council  had  a  power  to  call  them  by  sugges- 
tion, they  were  remiiteUto  ba  tried  in  the  com- 


mon ooorts,  according  to  tbe  oM  lav.  Tfiis  js 
no  proof  that  informaticKis  were  by  that  act  in- 
troduced into  your  .bench,  nor  any  new  formi 
allowed.  Informations,  as  m  Francis  Wis- 
niagton  observes  in  Prynne's  case,  S  Wni.  h 
Mary,  were  introduced  in  Henry  Ttb's  reigs. 
This  gentleman  undertook  to  shake  informa- 
tions bv  a  very  learned  argument,  to  which  I 
think  be  had  not  very  learned  answers. 

Permit  me  then,  my  lord,  to  i^ake  a  few  ob- 
servations upon  that  reign. 

We  have  got  the  evidences  of  sir  Edward 
Coke  and  the  lord  Bacon— We  have  got  tbe 
Courts  of  Assize  which  banged  Empsoa  aad 
Dudley,  that  no  reign  was  so  tyrannical  sioos 
the  Conquest  to  the  subject:  there  were  two 
acts  then  passed,  that  finished  our  slavery; 
the  one  was  the  act  of  Star  Chamber;  tko 
other  was  to  empower  justices  of  the  peioe, 
acting  only  by  commission  from  the  crowo,  to 
inquire  without  grand  juries ;  a  third  act  wu 
passed  to  secure  the  contriver's  brains  from  be- 
ing knocked  out  bv  the  people. 

As  to  tbe  first,  there  does  not,  in  the  prsam- 
ble,  appear  the  least  reason  to  conclude,  tbst 
tbe  king  could  proceed  to  informations  by  bis 
attorney  I  without  a  grand  jury.*  Tbe  wordi 
are, 

**  By  unlawful  maintenance,  giving  of 
Kveries,  signs  and  tokens,  and  retainders  by  io« 
dentures,  promises,  oaths,  writings,  or  other- 
wise ;  embraceries  of  his  subjects,  untrue  de- 
meanings  of  sheriffs  in  making  panels,  sod 
other  untrue  returns,  by  taking  of  money,  by 
injuries,  by  great  riots,  and  unlawful  assem- 
blies, &c.  and  for  the  punishing  of  these  incoo- 
venienoes  little  or  nothing  may  be  found  by  es- 
quiry,"  &c.  The  court  of  star-chamber  wu 
arected  upon  a  supposed  defect  in  grand  juries, 
\fi  find  ont  crimes  by  bill  anil  evidence. 

Surely  if  the  king  could  then  proceed  by  in- 
formation, it  must  have  had  a  place  in  the  pro* 
amble.  Your  lordship  may  see  through  tbe 
mask.  The  parliament  could  have  no  notice 
of  previous  informations  in  the  King's-beocb, 
when  they  passed  this  act. 

I  desire  to  observe  to  your  lordship,  tbst  in- 
formations in  the  King's- bench  differ  widely 
from  the  Star-chamber  one*.  The  judges  wbio 
sat  there  were  the  greatest  officers  m  the  king- 
dom, and  the  churchmen  of  the  first  rask* 
When  a  bill  was  brought  by  the  Attorney,  it 
was  read,  and  the  persons  were  summoned  ia 
to  answer  ;  nor  was  the  bill  found  before  s  foil 
examination  was  taken.  What  I  have  said  be- 
fore, my  lord,  shews  that  in  your  bench  tfas 
defendant,  if  be  is  .upon  recognisance,  ansveis 
inxtanUr^  nor  does  your  bench  take  tfiy 
cognizance  of  the  information  before  the  de- 
fendant comes  to  bis  trial. 

I  shall  proceed  now  to  the  second  act,  wovsa 
than  the  first:  hear  my  lord  chief  justios 
Coke  ;f  «  Against  this  antient  and  fundamental 

•  3  Hen.  7,  c.  1. 

t  Coke  %  Inst.  p.  51.  11  Heft.  7,  c  J. 
Repealed  1  Heu.  .6|  c.  fi. 
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law  (Blagmi  Chtrtoi  Oip.  99)  and  id  the  faee 
thereof,  1  find  an  act  of  parlmneBt  m^,  that 
at  well  jattices  of  assize  as  jttstiees  of  the 
peace  ^withoot  any  finding  or  preseotment  by 
the  Terdict  of  twelve  men)  npon  hare  iufntna- 
tjon  for  the  kin^  before  ihem  made,  should 
bare  foH  power  and  authority,  by  their  discre^ 
tion,  to  bear  and  determine  aU  offencM  and 
contempts  committed  or  done,  by  any  person 
or  persons,  against  the  form',  ordinance,  and  ef- 
fect of  any  statute  made,  and  not  repealed,  &e. 
By  colour  of  which  act,  shaking  this  funda- 
mental law,  it  is  not  credible  what  horrid  op- 
pressions and  exactions,  to  the  undoioff  infinite 
mimbers  of  people,  were  committed  by  sir 
Richard  ^mpsou,  knt.  and  Edmund  Dudley, 
being  justices  of  peace  throughout  all  Eng- 
land ;  and  upon  this*  unJQSt  and  imnrloin  act 
(as  commonly  in  like  cases  it  falieth  out)  a 
new  oflSce  was  i^rected,  and  the^  made  then- 
•elres  masters  of  the  king's  fort^tnres." 

Let  us  hear  the  lord  Terulam. 

**  They  did  not  insist  upon  justice ;  indict* 
■dcnts  were  become  burthensome  and  nnnecea- 
•ary  records.  They  s6nt  forth  their  warrants 
to  take  men,  and  withont  crowding  Westmtn- 
8ter-i)all,  would  couTene  them  to  their  own 
houses,  and  without  juries  datermine  upon 
their  estates  and  fortunes.." 

Jt  is  not  donbted  but  that  they  extended  their 
infant  jurisdiction  beyond  the  limits  of  the  act, 
for,  as  the  lord  Verulam  farther  says,  '^  They 
used  to  charge  the  subjects'  lands  with  false 
tenures  in  capUe,  by  finding  false  offices,  re- 
fusing to  admit  men  to  traverse  tkose  fillse 
oiBces  by  law.  If  any  were  outlawed,  the  law 
was  strained  to  its  rigour,  to  amount  to  the  for- 
l^iture  of  ^oodsand  lands." 

After  this  terrible  preamble,  in  which  we  find 
informations  solemnly  c<5ndemned  by  the  two 
^atest  lawyers  in  England,  I  am  now  come 
uft  the  orighi  of  theiB  in  your  bench. 

lu  the  report  of  the  committee  of  the  House 
•f  Commons  appointed  to  Tiew  the  Cottonian 
library,  and  other  records  in  this  kingdom, 
Jan.  1733,  1  find  the  report  of  the  coroner  in 
the  Crown-office,  Ifilfiam  Bellamy,  whose 
interest  it  wse  to  stand  tooth  and  nail  by  infor- 
tnations,  they  being  the  source  of  the  greatest 
part  of  his  wealth :  he  says,  the  earlv  records 
tegin  1  Ed.  3.  If  so,  we  may  snrdly  expect 
to  find  the  antiquity  of  fofbrmations,  because 
he  says  the  bag  rolls  contain  an  abstract  of 
every  prosecution  by  mdictment,  appeal,  infor- 
mation, &c.  He  says,  with  regard  to  informa- 
tions, they  were  viery  fi*eqoent  in  Henry  7th, 
and  Henry  Sth's  time,  and  long  before. 

Ab  to  their  being  in  Henry  7th's  time,  1  be^ 
liefe  him,  but  that  there  were  any  before  I  caff- 
Hot  believe,  because  I  am  very  well  assured  of 
the  contrary  \  it  looks  moreover  very  suspicions, 
that  ihe  gentleman  should  begin  at  the  middle 
of  his  antiquity. 

t  can  easily  account  how  informations  came 
into  the  King's-bench  in  Henry  7th's  reign. 
The  act  above  mentioned  gives  power  to  courts 
#f  aiilxe,  to  enquire  without  grabd  juries; 


tbe  eonrt  of  King's-bench,  being  a  court  of 
Oyer  and  Terminer  to  Middlesex,  it  was  in- 
4dude«l  in  the  act.  Sir  Francis  Winningtott 
dates  informations  no  higher,  nor  is  there  the 
least  shadow  of  proof  they  were  ever  heard  of 
before. 

Thus,  mj  lord,  we  are  sufficiently  clear  m 
to  the  drigitt  of  your  informations.  I  shall 
next  pursue  them  to  their  present  growth. 

Sir  Francis  Winnington  observes,  that  ia 
Rastal's  and  Coke's  Entries,  there  are  noinfov- 
mations,  but  only  lipon  penal  statutes ;  and  in 
Rastal,  says  be,  there  »  hardl?  one  informa- 
tion. See  Pry  one's  Case,  Moocrn  Reports,  p. 
5.* 

.Thus  informatioos,  in  the  manner  I  stated 
theas  before,  slept,  afler  the  repeal  of  the  aat 
(1  Hen.  8,  c.  6,)  to  the  i  Car.  1.  I  suppose  the 
case  was  thus :  [See  the  Case,  vol.  3,  p.  S98.3 

Hollis,  EUiot,  and  S'.  me  others,  had  been 
▼ery  troublesome  in  the  House  of  Commona. 
The  clamour  being  against  the  severity  of  the 
Star  Chamber,  a  lawyer  finding  these  prece- 
dents of  iofi»rmations  in  Henry  7th's  reigUp 
mentioned  sinoe  in  Mr.  Bellamy's  Report,  a 
presccntion  was  fhrmed  by  way  of  ialbnaatioii 
hi  the  Kiog's-beech.  This  way  the  first  link, 
and  a  pretty  long  one,  from  Henry  7  to  Charles 
1.  Aner  this,  as  sir  Francis  Wmningtoo  ob- 
serres,  they  slept  to  king  Charles  2.  "  After 
which  (says  he)  they  were  sometimee  made 
use  of,  but  very  rarely  neither."  He  se^ 
moreover,  he  remembers  very  well,  lord  chief 
justice  Hale  oflen  said,  "  That  if  ever  infor- 
mations came  into  dispute,  they  could  not 
stand,  but  must  necessarily  fall  to  the  ground.** 
He  says  moreover,  '*  informatioos  at  fiiat  we^ 
never  questioned,  because  they  were  so  very 
rare,  but  of  late  times  they  nave  been  more 
frequent  than  ever."  Sir  William  Williams  re- 
plied in  a  very  weak  roauner ;  Dolben  and 
Holt  were  judges,  yet  none  toodied  upou  iif- 
formations,  as  stated  before.  I  conclude,,  that 
informations  merely  at  the  king's  suit,  for 
matters  concerning  which  a  grand  jury  may 
■enquire,  are  dinecSy  contrary  to  the  scope  of 
Magna  Charia,  and  all  our  fundamental  laws 
of  liberty. 

I  observe,  my  lord,  that  Magna  Cherts,  and 
all  those  laws  of  liberty  were  confirmed,  19  WilL 
3,  c.  3,  whieh  makes  them  laws,  dSe  hmv,  as 
they  were  before,  in  the  Petition  of  Right ;  and 
that  no  prescription  can  deprive  us  m  the  be- 
neAt  of  them,  even  though  an  act  of  parliaasent 
could  be  produced  before  that  coufirmatioa.  - 

Thus,  my  lord,  I  have  traced  informatkiua  to 
their  spring-head,  and  a  very  dirty,  muddy 
spring  it  is ;  sir  Francis  Winnington  has  in-* 
formed  us,  bow  they  swarmed  after  the  Revo- 
hition.  Since  I  came  to  act  a  public  part  as  a 
writer,  indictments  for  libels  have  entirely  eaao- 
ed.     1  can  rem^ember  none  after  oue  agdiKt 
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^  The  Report  is  m  6  Mod.  «l9f .  Seeal«>, 
Holt,  369.  Steealso  He«  t».  Abraham,  Comb. 
141,  1  Show^T;  40i  Riex  T,  Berciiety  l  'Showtc 
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myself,  nineteen  yeaHi  ago ;  so  that  by  excises 
«nd  infbrmalions  the  dowioions  of  grand  Jaries 
«re  so  narrowed,  that  they  bear  the  same  pro-% 

CTtion  as  Por^gal  does  to  Spain ;  one  slip  of 
nd  is  Britannia's  jointure.  My  lord  chief 
chief  justice  Holt  said,  informations  were  com- 
moo  law,  that  is,  the  custom  of  your  court  is 
common  law.  If  that  sort  of  common  law  can 
prescribe  to  Magna  Charta,  and  all  our  statutes 
of  liberty ;  if  the  suggestion  of  the  plaintiff 
•gainst  the  defendant  is  absolute  proof,  my 
lord,  I  ivill  go  to  Constantinople,  and  kiss  the 
|;rand  seignior*s  patent  for  a  bow-string. 

In  the  case  of  Kendal  and  Roe,*  the  same 
lord  chief  justice  said,  the  secretary  of  state's 
power  to  commit  was  common  law.  I  have 
beard  it  likewise  said,  that  the  practice  of  45 
years  is  abore  Magna  Charta,  and  an  hundred 
Acts  of  parliament.  I  am  coufident  your  lord- 
chip  abhors  thb  doctrine.  Conimon  law^  at 
this  rate.  Is  more  tyrannical  than  all  our  kings 
■ioce  William  the  Conqueror  breathed  his  last. 

My  lord,  I  have  felt  in  my  own  person  the 
power  of  inforoMtions.  1  was  bound  o?er  to 
•ttswer  to  one,  and  to  good  behaviour  six  years 
in  the  last  reign,  and  fire  in  this.  I  am  told, 
the  scheme  is  to  keep  me  under  these  circum- 
stances during  this  reign.  I  hope. this  day, 
from  the  candour  and  justice  of  your  lordship, 
better  things ;  that  you  will  lift  up  Britannia's 
drooping  head,  and  tell  her.  Magna  Charta 
•ball  live. 


Trial  of  John  Aknon : — 
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The  preceding  article  I  take  to  relate  to  the 
following  Case,  which  is  extracted  from  Bar* 
nardiston's  Reports,  vol.  2,  pp.  293,  846. 

<^The  Kino  and  Dr.  Earbert. 

««  Trin.  Term,  6  G.  2,  17SS. 

*'  The  defendant  had  given  nolice  to  the  At- 
torney General,  that  he  doiild  move  the  Court, 
that  his  recognizance  should  be  taken  off  the 
file  and  discharged,  for  certain  errors  appearing 
upon  the  face  of  it.  He  said  he  had  been  taken 
vp  by  a  warrant  from  one  of  the  secretaries  of 
state,  signed  De  la  Faye;  and  be  conceived 
that  this  warrant  ought  to  have  been  signed 
with  the  name  of  the  secretary  of  state  himself, 
and  not  with  the  name  of  one  who  was  but  an 
officer  under  him.  When  be  was  brought  be- 
fore the  secretary  of  state  upon  this  warrant, 
the  secretary  or  state  committed  him;   and 

•  aince  a  private  justice  of  peace  has  taken 
upon  himself  to  bail  him,  requiring  him  to  enter 

'  into  this  recognisance.  No  man,  be  submitted 
it,  has  authority  to  bail  another,  unless  he  is 
equal  to  the  person  eommitling.  A  justice  of 
peace  is  an  officer  inferior  to  a  secretary  of 
state ;  and  therefore  be  conceived  that  this  re- 
cognixance  must  be  illegal.  He  observed  far- 
ther, that  the  terms  of  this  recognixance  are, 
that  he  shall  keep  the  peace ;  and  likewise  that 

,  be  shall  appear  in  the  court  of  King's-bench,  to 
answer  sach  matters  as  shall  be  obyectcd  against 
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him.  He  did  agree  that  a  justice  of  peace  hat 
authority  to  bind  over  to  tbe  sessions ;  but  tbit 
was  the  first  time  that  he  ever  heard  that  tbey 
had  authority  to  bind  over  to  this  court.  And 
to  shew  that  they  could  not  have  such  an  aiK 
thority,  he  appealed  to  the  statute  of  t%  Edw. 
S;  37* Edw.  3,  18;  49  EdW.  3  ;  and  l&S' 
PhiJ.  &  Ma.  He  took  notice  farther,  that  be 
had  entered  into  this  recognizance  so  long  ago 
as  Mich,  term  last;  and  no  ioformation  bat 
been  filed  against  him,  nor  has  he  bad  cue  sin- 
gle charge  during  all  this  time.  The  Court 
said  that  they  Mieved  it  was  usual  for  the 
secretaries  of  state  not  to  sigu  these  warraots 
themselves.  To  the  second  objection  they* 
could  not  enquire  into  it  upon  this  motion;  b^ 
cause  the  notice  is,  that  the  Court  wilt  be  moved 
to  discharge  the  recognizance,  for  errors  ajH 
peariag  upon  the  face  of  it.  To  the  third  tbe^ 
said,  these  recognizances  are  very  freqaeot  ut 
this  court ;  and  iLerefbre  they  should  certaiDlj 
not  order  the  present  one  to  be  taken  off  tbe 
file  upon  motion.    If  the  recognizance  is  iDo' 

fal,  the  defendant  has  his  remedy  another  waj. 
'o  the  last  objection,  tbey  did  agree  that  if 
there  had  been  a  year  passed  from  the  time 
that  this  recognizance  was  given,  and  no  pro- 
secution against  the  defendant,  be  would  have 
been  intitled  to  be  discharged.  But  till  tbeo, 
by  the  rules  of  the  court,  he  cannot;  accord' 
ingly  the  motion  was  refused.'' 

«  Mich.  7  Geo.  3,  1733. 

^  *'  Mr.  Josling  moved,  that  a  certain  recog^ 
nizance,  by  which  the  defendant  was  bound  tff 
appear  in  this  court,  might  be  taken  o^^tbe  fil« ; 
that  so  much  of  a  rule  of  this  court,  as  related 
to  the  defendai^s  appearing^  to  this  recogni- 
zance, might  be  discharged  ;  4hat  the  defen" 
dant's  papers,  seized  by  virtue  of  a  warranC 
from  one  of  the  secretaries  of  state,  might  be 
restored  to  him ;  and  that  a  satisfaction  migbC 
be  awarded  to  him  for  the  imprisonment  he 
suffered  under  this  warrant,  tie  took  notice 
that  some  time  before  the  beginning  of  hut 
Michaelmas  term  a  warrant  was  issued  forth 
in  the  name  of  the  duke  of  Newcastle,  one  of 
the  secretaries  of  atate ;  wbicb  was  directed  to 
two  of  the  king's  messengers,  requiring  them, 
taking  a  constable  to  their  aasietanoe,  to  make 
diligent  search  in  the  house  of  the  defendsat, 
the  author  of  a  treasonable  paper,  intitled  *  Tba 
Royal  Oak  Journal,'  for  all  papers  of  whst 
kind  soever,  in  his  custody,  and  to  bring  the 
said  defendant  with  the  said  papers  before  him. 
The  messengers,  without  taking  a  constable  to 
their  assistance,  entered  into  the  defendant'^ 
house,  seized  his  papers,  and  brought  themr 
together  with  the  defendant,  before  Mr.  De  la 
Faye,  who  was  the  duke  of  Newaastle's  secre* 
tary,  and  a  justice  of  peace.  No  one  war 
examined  by  Mr.  De  la  Faye,  to  prove  the  de- 
fendant to  l>e  the  author  of  this  paper  ;  nor  did 
the  defendant  confess  it.  However,  Mr.  De  la 
Faye  told  the  defendant  he  must  commit  biai% 
if  be  did  not  eater  into  a  recognisance  in  Unsf 
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of  100/.  ivhb.  two  800101001  boil,  cm/Ai- 
for  bis  apfearanoe  iatbe  cmrt  of  KinffV 
beacb  tbe  firat  dny^of  hat  MicbaelinM  term, 
mai  D«t  ileparl  the  court  witbout  license.  To 
avoid  being  commitled,  the  defendaot  wiib  two 
Bufficieot  bail  eutered  ioto  Much  reeo^nixanoe } 
and  the  recogai«aoce  was  sinfiied  *  Cb.  Do  la 
Faye.'  Tbe  defendant  appeared  in  the  court 
of  kiuf's- bench  on  tbe  first  and  list  day  of  last 
Michaelmas  term,  and  on  the  Brst  and  last  day 
of  the  three  following  terios;  but  on  the  last 
day  of  Trinity  term  last,  as  soon  as  be  bad 
moved  to  have  bis  appearance  reeordtd,  be 
prayed  tu  be  discharged.  Upon  this  tbe  Attop- 
Dey-Generai  exhibited  two  informations  against 
faim  in  open  court,  and  nK>Ted  th^t  be  might 
be  charged  with  them.  Mr.  Masterman  ae* 
cording ly  demanded  of  tbe  defendant,  whether 
he  appeared  to  them.  Tbe  defendant  did  not 
by  any  open  act  either  assent  or  dissent  to  tbe 
t|uestioo  demanded  of  him ;  but  insisted,  that 
the  recognizance  by  which  be  was  bound  over 
to  this  court,  was  illegal,  and  that  be  ought  to 
be  discharged  from  it.  The  Court  told  bim 
that  they  could  nut  discharge  his  recognizance. 
Upon  thiit  he  went  oot  of  court,  and  the  officer 
recorded  his  appearance  to  the' informations. 
Tliis  Mr.  Josliog  said  was  the  state  of  the  fact ; 
and  upon  this  state  of  it  be  spprehended  that 
bis  motion  was  regular.  He  said  he  should 
Bot  coftcead  but  it  bas  been  resolved,  that  a  s«< 
cretary  of  state's  warrant  to  seize  a  person 
BiMpecled  of  treasonable  practices,  was  legal. 
But  this  rescluiion  was  but  a  late  one,  founded 
4Hily  upon  precedents,  and  not  one  ancient  re- 
oqlution  in  the  books  to  justify  it.  However  it 
never  was  yet  resolved,  that  a  secretary  of  state 
could  grant  a  warrant  to  seize  a  person^  papers, 
and  it  naanifeslly  is  against  the  rights  and  li- 
lierties  ivf  the  subject.  As  tbe  warrant  itself 
tras  illegai,  so  was  the  execution  of  it  likewise. 
For  it  was  done  without  the  assistance  of  a 
constable,  aud  tbe  defendant  not  brooght  be- 
fore the  secretary  of  state  himself,  as  the  war- 
rant directed,  but  a  secretary  under  him.  He 
then  objected  to  the  recognizance ;  be  said  he 
abouid  not  contend  but  there  were  precedents 
10  justify  a  justice  of  peace  in  binding  a  man 
over  to  this  court:  but  there  was  not  one 
resolution  in  the  l>ooks  ancient  or  modern  to 
Justify  such  a  practice.  A  justice  of  peace 
has  a  jurisdiction  which  is  confined  withm  tbe 
bounds  of  bis  county.  And  it  would  be  a  matter 
very  inconvenient  to  the  subject,  if  it  should 
once  be  settled  for  law,  that  a  justice  of  peace 
in  Cumberland  might  bind  a  man  over  to  this 
court  sitting  at  Westminster.  The  manner  of 
taking  the  present  recognizance  was  illegal 
tooy  in  as  much  as  there  was  ^he  oath  of  no 
one,  nor  the  confession  of  the  party,  at  thfe 
tinse  it  was  required  of  him.  The  form  of  it 
IS  likewise  bad  ;  for  tbe  defendant  is  bound 
over  to  appear  at  the  court  of  King's -bench  at 
Westminster ;  whereas  the  stile  of  this  court 
ia  *•  coram  rege  ubicunque;'  it  is  not  inserted 
in  the  recognizance  for  what  cause  he  is  to  ap- 
pear ;  tbe  recognizance  is  signed  too,  Ch.de 
VOL.  XX. 
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I  la  Faye  )  so  that  tbe  Christiaa  name  of  de  la 
Faye  is  imperfectly  set  oot ;  and  it  no  where 
appears  in  tbe  reeogaizanoe,  that  he  was  a 
jastioe  of  peace.  Mr.  Jesting  then  sfioke  to 
tbe  appearance  of  tbe  defendant ;  and  sub- 
milled  ia  tbe  first  place,  that  tbe  defendant  in 
fact  did  not  appear  to  these  informations )  and 
in  tbe  next  piftce  that  be  legally  could  not.  He 
did  agree  that  when  the  question  was  asked  the 
defendant,  whether  be  appeared,  he  did  not  in 
words  directly  refuse  it ;  but  he  c(»n tended  that 
the  recognizance  by  which  he  was  brought  into 
0(»url  was  illegal ;  which  was  the  same  thing  as 
if  be  had  in  words  directly  contended  that  he  was 
not  obliged  to  appear.  He  submitted  it  therefore, 
that  when  tbe  officer  of  tbe  court  demands  of 
the  party  whether  he  appears,  tite  party  insists 
itbat  he  is  not  bound  to  appear;  the  Court 
tells  biro  that  be  is  bound  to  appear,  and  if  lie 
does  not  his  recognizaace  will  be  forfeited ; 
tba  party  U|ion  that  goes  out  of  court,  that  msy ' 
as  wall  be  coaatraed  a  departure  without  li- 
cense, as  aa  apfiearance;  for  which  reason 
wKli  regard  to  tbe  fact  he  submitted  it,  the 
officer  did  wrong  in  recording  that  the  defen- 
dant did  appear  to  these  informations,  lint 
supposing  the  fact  to  be  that  he  did  sulimit  to 
appear ;  yet  as  the  recognizance,  which  is 
in  tbe  nature  of  a  process,  to  briug  the  party  in 
to  appear,  was  illegal,  for  the  reasons  he  had 
before  given,  he  conceived  thai  tbe  appearance 
could  not  be  legal  neither  ;  and  for  authorities 
to  support  the  several  parts  of  his  argument 
beciied  Godb.  118,  147.  39  H.  0,  37.  Arch- 
bishop of  Canterbury's  case,  4  Jac.  S.  8id.  32. 
Lot.  0.51.  llH.4,  7.  Lamb.  89.  Cr.  3,  646. 
<'  The  Chief  Justice  said  that  in  the  cane  of 
Kendal  and  Roe,  it  was  settled  upon  solema 
debate,  that  a  secretary  of  state  might  issue 
out  his  warrant  to  apprehend  the  person  of 
any  man  on  suspicion  of  treasonable  practices  ; 
and  therefore  did  oot  think  that  that  part  of  the 
present  warrant  would  have  been  disputed  at 
this  day.  As  to  the  other  part  of  it,  with  regard 
to  seizing  the  defendant's  papers,  he  would  not 
(;ive  an  opinion,  whether  it  was  legal,  or  not. 
This  Court  could  not  make  a  rule  upon  the 
messenger,  that  did  seize  them,  to  restore 
them ;  and  therefore  that  question  was  not 
properly  before  the  Court  for  their  determiua- 
tion.  There  was  no  occasion  to  determine  nei- 
ther, whether  in  general. justices  of  peace  have 
authority  to  bind  over  to  this  court.  The  per- 
son that  did  this  in  the  present  case,  was  a  jus- 
tice of  peace  for  tbe  county  of  Middlesex, 
and  undoubtedly  he  might  hind  over  to 
this  court ;  this  court  having  a  jurisdiction  of 
Oyer  and  Terminer  for  that  county.  How- 
ever he  had  before  him  several  prece^lenca 
of  justices  of  peace  of  other  counties  bind- 
ing over  to  this  court  likewise.  He  had 
hkewise  before  him  several  precedents  of  re- 
cognizances taken  by  judges  of  this  court  and 
justices  of  peace,  wherein  the  stile  of  their  au- 
thority was  not  inserted.  He  had  seen  several 
too,  which  are  only  in  this  general  form  ad 
respondendum^  &c.  Aud  as  to  the  other  ex- 
9K. 
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ceptioos,  with  regard  to  the  form  of  thii  reeoff. 
nizaDce,  if  there  was  acy  weight  in  them,  the 
defendant  might  hafe  taken  advantage  of  them, 
if  a  Scire  Facias  had  been  brought  upon  it. 
But  what  the  defendant  has  done,  has  in 
judgment  of  law  amounted  to  an  appterance ; 
and  as  that  is  so,  all  defects  in  the  recog- 
nizance are  thereby  cured  ;  for  this  pnrpose  the 
chief  justice  mentioned  the  case  of  HVidriDgton 
and  Charlton,  Trin.  11  Anne.  That  was  an 
appeal  of  murder ;  the  defendant  did  not  ap- 
pear till  the  Exigent ;  and  when  he  did  appear, 
nis  appearance  was  entered  in  the  most  cautious 
manner  that  could  be,  for  it  was  in  these  words, 

*  £t  praedictus  defendens,  sakis  sibi  omuibus 
^advantagiis  et  ezceptionibus  tarn  ad  brcTe 

*  originale  quam  ad  processum,  venit ;'  and 
thereupon  for  faults  in  the  Exigent  he  demurred. 
Lord  Macclesfield,  Mr.  Justice  Eyres,  and  Mr. 
Justice  Powis  held,  that  all  defects  in  process 
were  cured  by  the  party's  appearance.  Mr. 
Justice  Powel  indeed  was  of  another  opinion, 
as  this  was  a  Writ  of  Appeal ;  but  agreed  such 
defect  would  have  been  cured  by  appearance 
in  every  other  action. 

«*There8tof  theCourtagreed  with  the  Chief 
Justice  in  the  present  case;  accordingly  the 
motion  was  disallowed  of." 


Trial  of  John  Almon. 


[8GS. 


See,  also,  another  report  of  the  same  case 
iu  W.  Kelyng,  p.  161.  In  8  Mod.  p.  177, 
Fortesc.  37,  are  two  reports  of  the  King  v. 
Earbery,  which  I  suppose  relate  to  this  same 
verson,  though  the  points  are  not  the  same. 
Fortescue  saysi  "  Earbery  was  a  worthy  ho- 
nest clergyman,  and  a  good  divine,  but  was 
drawn  in  by  some  of  nis  party  to  write  a 
pamphlet,  in  which  the  ministry  thought  there 
were  some  scandalous  reflections  upon  the  go- 
femment." 

In  the  preceding  Report  of  Almoo's  Case 
are  some  incorrectnesses  which  1  have  not  Ten- 
tured  to  alter. 


As  to  the  proceeding  for  an  attachoMBt 
against  Almon,  in  respect  of  the  publication  of 
the  *  Letter  concerning  Libels,  Warrants,  Set* 
zure  of  Papers,  &e.*  see  f  ol.  19,  p.  1089,  and 
lord  chief  justice  Wilmot's  Notes  of  Oplnioas 
and  Judgments  as  there  cited. 

Concerning  the  non-examination  of  Miller, 
p.  835,  see  what  Mr.  Dunning  said  in  the 
House  of  Commpns,  reported  16  New  Pari. 
Hist.  p.  1879. 

Of  the  conversation  which  passed  between 
Mr.  Mack  Worth  and  lord  Mansfleld,  p.  838, 
see  Mr.  Mackworth's  account,  16  New  Pari. 
Hist.  pp.  1149.  il89. 

Mr.  Burke,  in  the  debate  upon  a  motion  of 
the  late  lord  Mulgrave,  respecting  the  Infor- 
mation ex  officio^  animadverted  upon  this  case 
of  Almon,  see  16  New  Pari.  Hist.  pp.  1153, 
1153.  1198.  See,  also,  the  Reply  of  the  At- 
torney-General Do  Grey,  pp.  1155.  1194,  of 
the  same  volume. 

To  the  words  « they  had  affidavits,"  p.  850, 
1.  38,  Mr.  Serjeant  Hill  had  written  in  hia  copy 
of  Burrow  the  following  Note: 

"  The  facts  in  the  affidavits  ought  to  haTe 
been  proved  at  the  Trial :  as  they  Were  not, 
nor  any  reason  given  why  they  were  not,  they 
could  not  by  the  known  course  of  the  eourt, 
nor  ought  in  reason  to  have  any  weight,  on  a 
motion  for  a  new  trial ;  therefore  tMre  moat 
be  some  mistake  in  this  report;  perhaps  they 
might  be  read  in  extenuation  ef  the  punish- 
ment, but  certainly  could  not  be  for  a  new 
triiid ;  unless  as  above  intimated,  the  affidavits 
had  gone  further,  and  given  some  good  reason 
why  the  facts  in  the  affidavits  were  not  proved, 
sncb  as  sudden  illness  in  defendant's  wimessea^ 
or  non-attendance,  though  served  with  sub- 
poenas, for  sickness  of  the  witnesses,  if  not 
sudden,  would  not  be  sqfficient,  but  the  defen- 
dants should  have  moved  to  put  off  the  trial.^ 

Set,  also,  mpr.  pp.  844, 845. 
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Trial  of  John  Miller. 
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554.  The  Trial  of  John  Mi  ller,  Printer,  before  Lord  Mansfield, 
and  a  Special  Jury  of  Citizens  of  London,  at  Guildhall,  for 
re-printing  Junius's  Letter  to  the  King,  in  the  London  Even- 
ing Post,  of  the  19th  of  December,  I769:  10  George  IIL 
A.D.  1770.     [Taken  in  Short-hand.*] 


Special  JuRr.f 

SUmuel  Atbawes,  of  Martiu's-lanei 
Benry  Vojrsey,  Clemeot*s-lane. 
Joseph  Lancaster,  Green  Lettice-Iane. 
lYilUam  Gill,  AbGhorcb-ltne. 
John  Whitmore,  Lawrence  PoolUiey-lane. 
Joshua  Redsbaw,  St.  Peter  le  Poor. 
ITilliam  De? isme,  Bartholomew-lane. 

Taletmen. 
William  €aTe,-of  Farringrdon  Without. 
fViUiam  Washer,  Bishopsgate  Within. 
Oeorge  More,  Farricgdon. 
J osboa  Woodward,  Bell^yard,  Gracecburcb- 

street. 
Richard  Ayres,  Bishopsgate- street. 

July  18,  1770. 

IHE  case  was  opened  by  Air.  Walker. — 
The  record  stated,  that  the  defendant,  John 
IHiller,  did  unlawfully  print  and  publish,  or 
cause  to  be  printed  and  published,  a  certain  se- 
ditious paper,  entitled.  The  London  Evening 
Post,  Saturday,  December  16th,  to  Tuesday, 
December  ]9th,  in  which  was  contained  a 
csertain  liliel,  reflecting  upon  the  King,  the 
administration  of  government,  his  priocipal 
officers  of  state,  and  the  members  of  the  hon. 
House  of  Commons,  in  these  words,  [The 
paper, Tead.lt  The  defendant  pleaded  Mot 
Guilty. 

Sol.  General  (Tburlow).  Please  your  lord- 
ship, and  yon  gentlemen  of  the  jury,  I  am  like- 
-wnie  of  coonsel  for  the  crown  in  this  prosecution, 
which  is  brought  by  the  Attorney  General 
against  John  Miller.  I  have  very  seldom  found 
myself  more  puzzled  how  to  state  a  question  to  a 
court,  and  in  what  manner  to  adapt  it  to  a  court, 
than  I  am  upon  the  present  occasion.   Because 

*  Published  in  the  London  Museum  (of 
which  Miller  was  the  publisher)  for  October 
1770. 

f  Owing  to  a  neglect  of  the  summoning 
officer,  only  seven  of  the  Special  Jury  attend- 
ed, upon  which  Mr.  Bearamore,  the  defen- 
dant's attorney,  complained  to  the  Court  of  the 
■aoamonsea  for  the  Special  Jnry  not  being  is- 
aued  in  proper  time,  and  that  to  his  certain 
knowledge,  no  aummoobes  were  delivered  the 
day  before  at  twelve  o'clock.  The  Court  al- 
lowed the  complaint  to  be  just,  but  took  no 
further  noticesof  it  Five  Talesmen  were  then 
4hikWD.     Orig.  Edit, 

I  See  it,  p.  805,  of  this  volume. 


in  reading  over  the  paper  itself,  and  in  considera- 
tion of  the  proofs  that  are  to  be  laid  before  yon, 
I  should  have  thought  it  a  case  so  plain,  and 
in  so  ordinary  a  course  of  justice,  that  it  would 
absolutely  be  impossible  to  have,  mistaken, 
either  the  application  of  the  proofs  of  the 
charges  that  are  laid,  or  the  conclusion  to  be 
made  from  them.  1  have  not  of  myself  been 
able  to  imagine,  nor  have  1  learnt  from  the 
conversation  of  any  one  man,  that  there  is  a 
serious  man  of  the  profession  in  the.  kingdom, 
who  has  the  smallest  doubt  whether  this  ought 
to  be  deemed  a  libel  or  not :  my  memory  de- 
serts me  exceedingly,  if  the  learned  (fentlemen 
who  spoke  of  this  subject  before,  did  any  time 
venture  to  say,  in^o  many  plain  words,  that 
the  contents  of  that  paper  were  legal  and 
innocent.  I  am  mistaken  if  they  did.  It 
seems  to  me  impossible  that  such  an  idea 
can  be  formed ;  but  instead  of  it,  if  1  re- 
member it  right,  from  the  general  and  loose 
discourse  of  them,  concerning  the  liberty  of 
the  press,  it  was  a  large  and  undefined  sub- 
ject, concerning  the  right  of  individuals  to 
speak,  to  write,  to  publish  with  freedom,  their 
own  free  thongbts,  upon  all  -manner  of  sub- 
jects ;  these  topics  were  pretty  largely,  but  at 
the  same  time  pretty  generally  handled.  Now« 
it  does  not  appear  to  me  they  were  or  could,  in 
the  nature  of  it,  be  applied  to  the  present  case. 
For  I  neither  do,  nor  ever  will,  attempt  to  lay 
before  a  jury,  a  cause,  in  whicli  1  was  under 
the  necessity  of  stating  a  single  principle  that 
went  to  intrench,  in  the  smallest  degree,  upon 
the  avowed  and  acknowledged  liberty  of  the 
subjects  of  this  country,  even  with  regard  to 
the  press.  I'he  complamt  I  liave  to  lay  before 
you,  is,  that  that  liberty  has  been  so  abused, 
80  turned  to  licentiousness,  in  the  manner  in 
which  it  has  been  exercised  upon  the  present 
occasion,  that  under  the  notion  of  arrogating 
liberty  to  one  man,  that  is,  the  writer,  printer, 
and  publisher  of  this  paper,  they  do,  in  effect 
and  consequence,  annihilate  and  destroy  the 
liberty  of  all  men,  more  or  leas.  Undoubtedly 
the  man  that  has  indurged  the  liberty  of  rob- 
bing upon  the  highway,  has  a  very  consider- 
able portion  of  it  allotted  to  him.  But  i%here 
is  the  liberty  of  the  man  that  is  robbed  ?  Where 
is  the  liberty  of  the  man  that  is  injured  P  Li- 
berty consists  in  a  fair  and  equal ,  public  and 
general  enjoyment  of  every  man's  person,  for- 
tune, and  reputation,  under  the  protection  of 
the  law  ;  and  the  moment  the  law  is  silent  or 
inattentive  to  protect  any  man's  reputation 
whatsoever^  his  reputation  ia  taken  away  front 
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bim,  and  tyranny  of  the  vilest  sort  is  expected, 
BDit  an  ojiporlunity  is  ^iven  to  hired  and  ▼eaal 
writera,  to  vent  their  nnaUce  for  money,  af^inst 
the  best  characters  in  the  country,  and  gainst 
every  character  wtiicb  they  can  be  hired  to 
insult  for  ojoney.  All  1  desire  is,  that  the  line 
may  be  fairly  drawn,  and  justice  so  adininis- 
tered,  as  to  protect  the  i^eneral  liberty  of  nnaa- 
kind  ;  and  nut  under  the  noti(»n  of  protecting' 
the  liberty  of  those  that  do  wron^i  encourage 
them  in  licentiousness  and  destruction  of  all 
laws  human  and  divine,  of  all  countries  as  well 
as  this,  which  all  people  will  agree,  upon  the 
principle  of  commim  sense,  ought  to  be  pro- 
tected and  defended.  Gentlemen;  these  are 
the  only  ptinciples  upon  which  this  prosecution 
depends ;  and  if  the  prosecution  is  not  to  be 
supported  upon  these  principles,  1  desire  it 
may  be  rejected,  and  abandoned,  and  I  ought 
io  he  ashamed  to  maintain  it  at  all.  With  re- 
gard to  the  present  libel,  the  business  of  those 
that  maintain  this  prosecution,  is  to  prove 
these  facts.  The  man  that  is  charged  with 
having  printed  and  published  this  paper,  has 
printed  and  has  published  a  paper,  in  which 
concerning  the  king,  concerning  the  House 
of  Commons,  concerning  the  great  officers  of 
state,  concerning  the  public  affairs  of  the 
realm,  there  are  nltered  things  of  such  ten- 
dency and  application,  as  ought  to  be  punislied. 
Mow,  gentlemen,  when  I  state  the  proposition 
so,  it  will  be  very  manifestly  and  obviously 
understood  I  am  proceeding,  not  only  to  prove 
the  fact  of  the  present  defendant  having  printed 
and*  published  that  paper,  but  to  go  so  far  into 
the  particular  parts  of  that  paper,  as  to  prove 
it  does  apply  as  the  charges  of  the  information 
express.  To  prove  that  it  does  apply,  or  to 
consider  it  as  a  subject  liable  to  discussion  and 
doubt,  is,  when  1  come  to  consider  it,  but  an 
insult  upon  your  understanding;  for  you  have 
no  one  reproachful  epithet,  which  is  not,  in  the 
various  shapes  which  a  long  jingle  of  words 
could  be  turned  into,  put  npon  the  pei-son  of 
tlie  king.  He  has  been  reviled  throughout  the 
history  of  his  life,  from  his  birth  to  the  present 
moment.  His  education  has  been  represented, 
as  converted  to  the  most  frivolous,  to'tbe  roost 
malignant  purpose;  his  heart  is.represented,  to 
be  corrupt  to  such  a  degree,  to  be  abandoned 
80,  that  alt  the  sacred  duties  of  the  great  trust 
reposed  in  him,  have  been  violated :  thus  the 
possible  business  of  private  contention,  with  a 
character,  for  the  purpose  of  making  a  king 
moie  ccntempiible,  he  is  represented  as  the 
most  contemptible  character  upon  earth.  You 
fakve  been  told,  in  consequence  of  that,  he  has 
set  upon  edge  agkinst  him  the  minds  of  all  his 
Buhjfcts ;  and  hi  conclusion  after  that,  the 
king  is  threatened  with  another  revolution,  in 
the  stile,  of  manifest  rebellion,  like  new  pro- 
claiming war.  When  we  are  come  to  that 
situation,  when  it  shall  be  lawful  for  any  man 
in  this  country  to  speak  of  the  sovereign  in 
terms  attempting  to  fix  upon  him  such  con- 
tempt, abhorrence,  and  hatred,  there  is  an  end 
of  all  governoMnt  wliateoefer,  and  Ihca  liberty 


is  indeed  to  shift  for  itself.  Now,  gentlemen, 
I  have  stated  to  you  io  general,  what  1  look 
upon  to  be  the  import  of  tbis  libel.  If  I  was 
to  mention  even  the  passages,  is  there  one  of 
them  would  fall  short  of  the  representation  1 
have  given  them  ?  In  the  irst  place,  the  king 
is  supposed  utterly  ignorant  of  the  duty  of  his 
office ;  in  the  next  phice,  be  is  looked  upon  to 
have  a  fixed  prejudice  against  the  character  of 
an  honest  man.  **  Supposing  him  (says  the 
libel)  made  sensible  at  last  of  the  great  duty  be 
owes  to  his  people." 

Is  it  fit  that  any  magistrate  should  be  talked 
of  in  that  manner,  much  less  is  it  fit,  that  the 
king  should  **  that  he  should  be  made  sensible 
of  his  own  disgrkceful  situation" — ^is  that  tbe 
language  for  tbe  first  magistrate  in  this  coon- 
try  ?  No  matter  bow  improbable  t|ius  tbe  best 
of  characters  of  honest  meaning  men,  is  re- 
moved by  such  writers ;  but  to  be  sore,  that  is 
a  very  unfair  and  unjust  idea  to  give  the  per- 
son of  a  king,  and  yet  tbey  would  have  yoa 
suppose,  that  is  no  libel  at  all.  <*  it  is  tbe 
misfortune  of  your  life,  and  originally  the 
cause  of  every  reproach  and  distress  which 
has  attended  your  government,  that  yon  should 
never  have  been  acquainted  with  tbe  language 
of  truth,  till  you  found  it  in  the  complaints  of 
your  subjects."  Can  a  man  be  branded  with 
a  more  odious  and  disgraceful  representation  of 
him,  than  that  he  bad  l>eeo  so  educated  from 
tbe  beginning  to  the  end  of  bis  life,  as  to  be 
utterly  ignorant  of  the  language  of  truth.  Tbe 
stile,  the  insolent  manner  of  it,  is  what  will 
occur  to  any  body.  He  desires  him  to  dis- 
tinguish between  tbe  permanent  dignity  of 
a  king,  and  that  which  serves  only  to  promote 
the  tem})orary  interest  and  miserable  ambition 
of  a  minister.  **  You  ascended  tbe  throne  with 
a  declared,  and,  1  doubt  not,  a  sincere  resolv- 
tion  of  giving  universal  satisfaction  to  your 
subjects.  You  found  them  pleased  with  tbe 
novelty  of  a  young  prince,  whose  countenance 
promised  even  more  tban  bi«  words,  and  loyal 
to  you,  not  only  from  principle,  but  passion. 
It  was  not  a  cold  profession  of  allegiance  to  the 
first  magistrate,  but  a  partial,  animated  attacb- 
oient  to  a  favourite  pnnce,  tbe  native  of  their 
country.  They  did  not  wait  to  examine  yoor 
conduct,  nor  to  he  determined  by  experieaoe, 
but  gave  you  a  generous  credit  mr  tbe  future 
blessings  of  your  reign,  and  paid  you  in  ad- 
vance the  dearest  tribute  of  their  aflections. 
8uch,  8ir,  was  unce  tbe  disposition  of  a  people, 
wbo  now  surround  your  throne  with  repronekss 
and  ooroplaints.  Do  justice  to  yourself,  banish 
from  your  mind  those  unworthy  opinions,  witk 
which  some  interested  persona  have  laboured 
to  possess  you.  Distrust  the  men  who  tsfl  you 
tbe  £nglish  are  naturally  light  and  iocoosiaflt, 
that  they  complain  without  a  cause.  IViibdraw 
your  confidence  equally  from  all  parties,  frail 
ministers,  lisvuuntes,  and  retotions^  and  ki  tbsrs 
he  one  moment  in  your  life  in  which  yon  base 
consulted  your  own  understanding."  ^_ 

Gentlemen  ;  is  it  fit  that  tbe  first  magisirate 
of  this  country  ahould  be  lefreicalfld  to  hm 
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people  in  tb«  way  in  which  1  hafe  now  staled 
10  you,  as  net er  hating  once  consulted  his  own 
widerstanding  ?  1  do  not  ef  en  dwell  apon  the 
•piibets,  which  are  the  natural  consequences  of 
treating*  tlie  person  of  the  king  in  that  nMnner. 
The  next  charge  upon  him,  is,  that  he  takes 
a  share  in  the  narrow  riews,  and  fatal  malignity 
of  some  inditidoals,  and  to  sacrifice,  conse- 
quently, private  olgects  under  the  government, 
for  the  private  purposes  of  gratifying  pique  and 
resentment;    then  it  mentions  [that  by  the 
peace]  Bngland  was  sold  to  France,  and  his 
majesty  was  deserted  and  betrayed  in  it.    But 
the  next  article,  the  king  is  charged  with,  is 
what  1  mentioned  to  you  before,  which  is,  he 
has  put  himself  into  the  condition  of  an  ene- 
my, a  private  enemy  to  an  indiTidnal  man. 
For  God's  sake,  why  f  What  man  ooold,  with- 
out oflTendiog  the  laws,  put  himself  in  a  sitna- 
tk»n,  either  to  deserve,  or  actaally  to  meet  the 
private  eomity  of  the  king ;  and,  as  I  told  you 
before,  in  order  to  lessen  the  king  the  more  in 
your  esteem,  this  gentleman  is  represented  to 
you',  who,  in  the  former  pdrt  of  his  life  had 
acted  upon  a  settled  opinion,  that  there  were 
few  excesses  to  which  tiie  character  of  an  Eng- 
lish  gentlemsn  might  not  be  reconciled,  and 
tbnt  be  could  take  the  same  latitude  in  the 
choice  of  political  principles  as  he  bad  in  the 
conduct  of  his  .private  life.    With  rep^ard  to 
the  former,  it  seems  to  be  somewhat  smgniar. 
I  have   always    understood    that    principles, 
either  moral  or  political,  were  fixed  upon  the 
eoDseience^  of  men,  and  an  honest  man  was 
not  at  liberty  to  choose  difierent  principles. 
But  this  is  all  said  with  a  view  of  lessening  the' 
character  <»f-  that  gentleman,  to  make  the  con- 
clusion afterwards,  that  it  is  an  an  worthy  con- 
tention, (and  it  is  represented  as  unworthy) 
and  giving  an  air  of  ridicule  to  the  difficulties, 
in  which    the  kio|^  has  been  betrayed  ;  and 
making  it  a  principle   of  government;   that 
be  bad  not    only  stretched  every   nerve  of 
ffovemmesit,  but  violated  the  constitution  by  an 
ill-sdvised   personal  resentment.    Is  this  lan- 
guage to  tell  a  king  ?    If  you  were  to  tell  a 
common  justice  of  peace,  that  in  the  adminis- 
tration of  the  duty  of  hisoffice,  he  bad  sacrificed 
bis  duty  to  his  resentment,  I  apprehend  my 
lord  will  agree  with  me,  and  1  lay  it  down  as  a 
proposition  of  law,  you  would  be  liable  to  be 
prosecuted  ;  and  if  such  a  thing  was  published. 
It  would  be  a  libel  If  wrote  npon  him.    And 
here  we  are  come  seriously  to  debate,  whether 
telfiog  the  king  he  hat  not  only  sacrificed  the 
duties  of  bis  office,  but  betrayed  the  tnist  re- 
ptsed  in  him,  and  his  srticles  were  not  per- 
formed— and  all  that  to  gratify  ill*  humour 
and  resentment — if  that  is  not  a  libel,  I  own 
my  imagination  cannot  reach  to  what  is  a  libel, 
and  1  do  not  understand  the  subject  the  least  in 
the  woHd,  if  it  is  not  to  be  so   understood. 
After  that,  he  is  pleased  to  go  to  the  House  of 
Commons :  with  r^i^ard  to  them,  he  says  he 
can  readily  believe  there  is  influence  enough 
te  recall  what  they  look  upon  as  a  pemicions 
▼ote.    The  Bouse  «f  ComttOM  oonstder  their 


doty  to  the  cvown  as  paramonnt  (o*  all  other 
obligations  whatsoever.  To  us,  says  the  ano- 
nymous writer,  to  us  they  ere  indebted  for  an 
accidental  existence.  I  wonder  of  what  mem- 
ber be  happens  to  be  the  elector !  it  would  be 
more  honest  if  he  was  to  shew  himself,  that  we 
might  know  who  he  is.  To  ns  they  are  in- 
debted for  an  accidental  existence,  and  they 
have  justly  transferred  their  gratitude  from 
parents  to  benefactors,  meaning  from  the  elec- 
tors to  the  ministers;  firom  those  who  gave 
them  birth,  to  the  minister,  Is  the  very  expres- 
sion. Now,  whatever  may  be  (be  flippancy  of 
some  men's  manner  of  telhng  things,  all  orders 
of  government,  where  the  form  of  government 
subsists,  as  well  as  in  this  "country  ;  oo  man  of 
sense  can  admit  that  it  ought  to  exist,  and  at 
the  same  time  it  ought  to  be  subjected  to  re- 
proaches, at  the  pleasure  of  every  man  that 
thinks  proper  to  put  reproach  upon  them,  by 
publishing  a  libel.  >i  only  wish  to  have  those 
two  propositions  examined.  That  two  great 
bodies,  whose  whole  benefit  and  existence,  nay 
tbeir  authority,  is  to  govern  the  whole  nation ; 
and  are  they  to  be  in  the  power  of  every  man 
whatsoever  to  revile  them  with  what  personal 
insolence  of  language  he  pleases  P  Do^  this 
come  at  all  to  the  idea,  that  an  honest  man 
would  allow  bis  own  opinion,  under  the  pre- 
tenoe  of  discussing  public  subjects  ?  Will  any 
man  of  honour  say  you  may  revile,  with  im- 
putationa  of  reviling,  the  persons  of  men,  with- 
out going  any  further  f  1q  that  a  colour  to  cover 
this  libel  ?  After  having  treated  the  House  of 
Commons  thus,  he  returns  again  to  the  king, 
and  is  pleased  to  threaten  the  king  with  an  uni- 
versal revolt  of  ail  his  injured  subjects.  He 
begins  with  the  kingdom  of  Ireland,  which  he 
is  pleased  to  call  a  plundered  and  oppressed 
kingdom,  with  oo  more  regard  to  truth  than 
understanding  and  knowledge  enough  of  the 
subject  to  keep  up  the'  probability  ;  for  of  all 
quarters  of  the  world,  he  should  not  have  looked 
there  for  that  sort  of  imputatk>n,  as  he  is  plessed 
to  pot  it.  And  here  be  is  introducing  another 
character  upon  the  stage,  merely  for  the  sake 
of  traducing  the  king  afterwards  ;  that  is  lord 
Townshend.  "  The  people  of  IVeland  evei^ 
day  give  you  firesh  marks  of  their  resentment, 
(speaking  of  the  king)  T^ey  despise  the  mi- 
serable governor  you  have  sent  them,  because 
he  is  the  creature  of  lord  Bute  ;  nor  is  it  from 
any  natural  confusion  in  their  ideas  ;'*  no,  they 
are  right  enough  in  that,  he  supposes  **  that  they 
are  so  ready  to  confound  the  original  of  a  king, 
with  the  disgraceful  representation  of  him." 
This  is  the  manner  of  talking  to  the  king.  I 
have  had  the  honour  to  converse  and  liv^  with 
lord  Townshend,  as  long  as  any  body.  All  I 
have  to  say  of  him,  is,  he  is  very  far  from  de- 
serving such  a  character.  But  I  hope  that 
will  not  be  taken  as  a  very  gross  observation, 
that  a  man  who  has  lived  with  him,  dare  to  say 
so.  But  I  desire  but  one  word  concerning  the 
immdratity  of  that  sort  of  conduct,  that  under 
the  cover  of  anonymous  publication,  men  are  to 
bespatter  in  this  kind  of  way,  and  in  that 
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way  reflect  upon  the  oonditioD  of  offlcert  in 
this  situatioD.  If  he  should  apply  to  a  court  of 
law,  and  spbiuit  it  to  a  jury,  it*  they  were  not 
deaf  to  his  complaiots  he  would  be  relie?^, 
unlesa  they  were  not  disposed  to  protect  bis 
character,  and,  upon  the  contrary,  were  to 
take  the  part  of  a  man,  who  under  coVer  of 
an  anonymous  publication,  attacks  his  cha- 
racter in  this  manner,  with  this  method  of  tack- 
ing to  it  at  the  end,  that  he  was  a  proper  re- 
presentatiTo  of  the  king. 

The  next  article  is :  "He  has  taken  a  deci- 
sive personal  part  against  the  subjects  of  Ame- 
rica, and  those  subjects  know  how  to  distinguish 
the  sovereign  and  a  venal  parliament  upon  one 
side,  from  the  real  sentiments  of  the  Eugrlish 
nation  upon  the  other."  For  God's  sake,  is  that 
no  libel?  To  talk  of  the  king,  as  taktnj|r  a 
part  of  an  hostile  sort  against  one  branch  ofbb 
subjects,  and  at  the  same  time  to  connect  him 
in  the  article  of  acting  in  this  manner  with  that 

Sirliament,  which  he  calls  a  venal  parliament ; 
that  no  libel?  I  beg  leave  to  observe,  con- 
cerning what  parts  apply  to  him,  that  Eng- 
land he  has  jepresentea  aa  being  engaged  in  a 
auarrel  against  the  king ;  and  consequently, 
that  he  stands  against  them  with  a  few  un- 
happy people,  who  are  not  at  liberty  to  choose 
their  principles ;  but  fancy  themselves  bound 
to  unlianpy  principles ;  those  few  men,  he  de- 
sired to  be  understood,  were  the  whole  support, 
and  the  whole  attachment  to  the  king.  Then 
he  goes  to  the  partiality  of  his  understanding 
to  the  soldiers.  Now  it  is  worth  your  atten- 
tion, gentlemen,  to  see  bow  very  malignant  the 
object  of  that  man  must  be  who  wishes  to  set 
this  party  against  the  other ;  and  tells  the  king 
he  might  learn  to  dread  the  undisguised  resent- 
ment of  people  that  are  ready  to  meet  their  so- 
vereign in  the  field.  Then  you  see  how  ma- 
lignant that  must  be,  and  bow  it  applies,  when 
you  read  that  part  with  respect  to  the  guards, 
where  besajs,  *<  when  the  distant  legions  took 
the  alarm,  they  marched  to  Rome  and  gave 
nwfiy  the  empire."  This  is  the  representa- 
tion of  the  occasion,  upon  which  the  guards 
bad  preferments  la\  ished  upon  them,  and  the 
cruelty  with  which  the  marching  regiments 
had  been  treated,  in  order  to  raise  a  quarrel,  in 
short,  between  them.  Now,  gentlemen,  there 
are  an  hundred  different  passages,  in  which 
the  king  is  told  he  has  no  good  quality,  but 
every  bad  one  upon -earth.  He  is  bid  to  dis- 
card his  little  personal  resentments,  which  have 
so  long  directed  his  public  conduct.  Is  it  not 
shameful  to  talk  in  that  manner?  and  in  a 
thousand  instances,  too  long  and  too  disagree- 
able to  repeat,  the  king  has  been  treated  thus, 
from  the  beginning  to  the  end;  and  in  con- 
clusion, he  18  told  what  he  is  to  expect  next, 
unless  be  conforms  to  this  anonyo^ons  writer ; 
that  is,  another  revolution;  and  that  the 
prince  who  imitates  the  conduct  of  the  Stuarts, 
should  be  warned  by  their  example,  and  while 
he  plumes  himself  upon  the  security  of  hu  title 
to  the  crown,  should  remember,  that  as  it  was 
acquired  by  one  rerolutiaD,  it  may  be  lost  by 


another.  If  you  have  any  diflBcoUy  of  ima- 
gining what  that  crown  is,  what  his  title  is, 
who  is  in  possession  of  that  title,  acquired  by 
one  revolution,  and  what  it  is  that  is  meant 
by  another;  they  are  difficulties  that  hive 
not  yet  occurred*  in  any  one  coffee-house  in 
this  great  metropolis,  nor  one  place  in  the  coun- 
try, from  one  end  to  the  other,  wherever  this 
libel  has  been  published ;  such  is  the  nature  of 
the  libel,  with  respect  to  that.  After  having 
stated  to  you,  what  J.look  upon  to  be  the  ap- 
plication of  the  paper,  to  the  several  articles 
mentioned  more  particularly  than  all  to  the 
king ;  and  having  laidliefore  you  what  will  be 
the  general  form  of  the  evidence,  in  order  to 
prove  the  present  defendant  guiltv  of  printing 
and  publishing  this  paper,  it  will  be  for  you  to 
determine,  if  1  may  use  a  word  that  looks  so 
like  doubtittff  the  determining  upon  such  a 
question  as  this.  If  you  have,  any  of  you, 
way  serious  thoughts,  whether '  the  author  of 
this  paper  did  mean  the  king  ;  and  whether  he 
did  mean  the  great  officers,  the  lord  lieutenant 
of  Ireland,  or  any  other ;  and  whether  be  did 
mean  concerning  the  officers  of  this  country, 
and  endeavouring  to  set  one  party  of  the 
country  against  another;  if  yon  nave  aoT 
doubts  upon  that  among  yourselves,  that  wiH 
admit  you  to  acquit  him.  If  yon  have  ns 
doubts,  and  do  return  a  verdict  of  aoqoittil 
without  such  doubts,  or  that  you  return  a  ver- 
dict which  the  Court  must  understand  in  a  dif- 
ferent way,  which  the  Court  must  construe  dif- 
ferent from  what  you  intend,  then  you  find  a 
false  verdict.  I^r  it  lies  upon  you,  to  find  a 
conclusion  fromlhe  evidence ;  or  to  say,  what- 
ever we  think  of  the  evidence,  andnowever 
we  are  convinced  of  the  conclusion,  we  are  de- 
termined to  leject  that  evidence,  and  to,  deny 
that  conclusion,  and  to  betray  the  sense  of  our 
oM^n  minds,  rather  tlian  to  execute  the  laws. 
But,  gentlemen,  upon  the  contrary,  you 
will  proceed  in  the  administration  of  justice 
and  the  law,  without  adopting  the  part  of  the 
author,  who  has  set  himself  up  for  the  accuser 
of  his  kinifi  and  as  yet  has  not  had  the  face  to 
shew  himself,  though  he  has  been  the  ran- 
corous enemy  of  so  many  people. 

Daniel  Crawder  sworn. 
Examined  by  Mr.  Morton. 

Crowder,  what  is  your  business?— I  am  u 
assistant  to  the  messenger  of  the  press,  Sir. 

Verv  well.  Do  you  know  the  defeodsot 
John  Miller?—!  believe  I  know  him,  I  believe 
he  is  in  that  quarter. 

Now,  Sir,  give  my  lord  and  the  jury  an  ac- 
count, whether  at  any  time,  and  when,  yott 
bought  the  paper,  which  I  believe  you  have 
in  ypnr  band.— [No  anawer.  The  paper  pro- 
duced.] 

What  is  Millar  ?  What  business  does  be  fol- 
low?— He  is  the  pubUsber  of  the  London 
Evening  Post. 

Now  give  an  account  where  you  bought  that 
paper.— I  bought  it  at  Mr.  Miller's;  it  w» 
served  to  nfe  by  his  pnblisher. 
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Whtt  is  his  name  P— His  name  is  Pbipps,  I 
believe. 

Where  did  he  serre  you  with  it? In 

Uueen  VHead  Passage. 

Is  that  the  place  where  his  bosioess  of  priot* 
ing  is  carried  on  P-— I  never  saw  them  print 
there. 

Is  that  the  place  where  they  are  sold  P— It  is 
tbeplace  where  they  are  published. 

Have  you  frequently  bought  that  paper  at 
that  shop  P — I  have. 

What  name  do  you  call  his  shop  where  yon 
bought  it  P— The  publishing  room ;  1  do  not 
know  whether  that  is  proper,  but  that  is  what 
thev  call  it. 

Ai  any  time  have  you  been  there,  and  have 
you  seen  the  defendant  P— [No  answer.]   • 

Whom  did  you  buy  it  oft — I  bought  it  of  a 
lad,  who  is  servant  to  Mr«  Miller,  they  call  him 
Frank,  and  1  think  Phipps,  I  won't  be  certain 
aa  to  that;  he  was  always  called  Frank  by 
every  body. 

Have  you  at  other  times  been  at  that  place 
called  the  publishing  room,  for  the  paper  that 
bears  the  name  of  the  London  Evenings  Post, 
and  have  you  bought  them  there  P— Yes,  Sir, 
every  time  they  were  published ;  either  I,  or 
one  belonging  to  me ;  1  canH  say  always  that 
I  have  been  there  myself. 

Have  you  frequently  P-*-I  have  frequently. 

Have  you  waited  at  any  time  till  the  papers 
have  been  ready  to  be  delivered P — ^Very  rarely. 
1  have  seen  fieople  wait  and  go  up  stairs,  but 
thrv  are  generally  the  readiest  of  any  body. 

They  are  |he  most  diligent  of^any  others  P — 
They  are  in  general  the  most  forward. 

A  Juryman.  You  bought  that  paper  P — 
Cromder,  Yes,  gentlemen,  1  bought  that  paper. 

Mr.  Morton,  How  long  have  you  known 
Frank  Phipps,  the  lad  you  bought  it  ofP — 
Crowder.  I  have  known  him  ever  since  he  be^ 
gan  to  publish  that  paper. 

How  long  is  that  P— -About  three  quarters  of 
a  year. 

The  London  Evening  Post  read  in  court,  N*. 
<96,572,  that  part  of  it  signed  Junius. 

Robert  Harrit  sworn. 

Examined  by  Mr.  Wallace. 

In  what  business  are  you  P  What  office  do 
you  belong  to  ? — ^The  Stamp-office. 

What  office  do  you  hold  there  P—The  re> 
gister  of  pamphlets  and  news-papers. 

Pray,  Sir,  are  news-papers  brought  to  your 
l>ffice  to  be  stampt? — Yes,  Sir. 

I>o  you  receive  the  duty  for  advertisements 
jp  news-papers  P-^Yes,  Sir,  I  do. 

Pray,  Sir,  do  you  know  who  the  printer  is 
of  the  London  Evening  Post? — I  have  it  here. 

t Looking  at  a  large  parcel  of  news- papers 
ouod  together  in  a  book.] 
Do  you  know  the  defendant  Miller  P — Yes, 
1  do. 

Are  papers  bronght  to  your  office  for  print- 
ing the  London  Evening  Post  on  P — They  are 
first  brought  to  be  atampt,  and  sent  out  blank, 


and  when  printed,  brought  into  the  office  tb  be 
charged  for  the  duty,  one  of  each  paper  every 
day. 

Whose  servants  bring  them  to  be  stampt  P — 
Mr.  Miller's.  After  they  are  stampt,  the  mo* 
ney  is  sent,  it  may  be  by  himself,  or  his  ser- 
vants ;  the  money  for  15,000  may  be  brought 
together,*  then  they  are  returned  to  the  office 
amr  they  are  printed,  tor  the  number  of  ad- 
vertisements to  be  found  out  and  charged  with 
the  duty. 

Who  pays  for  the  advertisements  P — Mr. 
Miller.  It  does  happen  sometimes  that  the 
number  of  papera  may  not  be  soM,  then  the 
nnoney  is  returned. 

Yen  say,  the  duty  is  returned  P-^For  the 
unsold,  the  duty  is  returned. 

How  do  you  verify  that  P — Th^  are  return- 
ed, and  they  make  an  affidavit  that  they 
made  no  profit  of  the  papers,  and  then  the 
stamps  are  returned  again,  and  the  duty  is  re» 
turned. 

Who  makea  that  affidavit  P— Mr.  Miller. 

How  is  the  account  of  the  advertisements 
settled  P— We  settle  it  every  month. 

Who  comes  to  settle  with  yon  P— We  charge 
them. 

Whom  do  yon  charge  the  London  Evening 
Post  to  P— To  Mr.  Miller. 

Who  comes  to  pay  you  at  the  end  of  the 
month  P — It  may  be  two  nomnths,  or  it  may  be 
three  months  before  they  are  paid. 

Who  comes  P— May  be  Mr.  Miller,  may  be 
his  porter. 

Does  he  come  himself  frequently? — Yes, 
sometimes. 

Does  he  settle  and  pay  for  the  advertise- 
ments P — Yes. 

Have  you  the  paper  of  Saturday  December 
16,  to  Tuesday  December  19, 1769? 

[The  witness  looks  at  his  volume  of  papers 

and  turns  to  that  paper.] 

I 

This  is  the  paper  sent  from  Mr.  Miller  to 
yonr  office  ? — Yes,  Sir,  they  are  brou^  into 
our  office. 

Mr.  Wallace.  The  paper  is  of  the  same  date, 
and  number  26,573. 

Mr.  Thurlow  to  the  defendant's  counsel. 
Do  you  ask  this  witness  any  questions  P 

Defendant sCounteL  No. 

Sol,  Gen.  Then  we  have  done. 

Serj.  Gfynn.  Please  your  lordship,  and  you 
gentlemen  of  the  jury,  to  favour  me  in  this 
cause,  in  behalf  of  Mr.  Miller,  the  defendant. 
Gentlemen,  the  learned  gentleman  who  opened 
the  cause  in  support  of  the  information,  has 
told  you,  that  of  this  publication,  no  lawyer, 
not  a  man  of  the  profession  in  the  kingdom,  he 
thinks  will  seriously  avow,~the  learned  gen- 
tleman who  appears  in  support  of  the  informs-^ 
tion,  has  said,  no  man  will  seriously  avow  a 
defei^e  and  justification  of  the  publication  now 
under  your  consideration.  Gentlemen,  I  have 
had  the  misfortune  to  be  very  much  misunder- 
stood, if  I  gave  any  inference  of  myself,  or  any 
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admtssM  of  the  leist  d^gne  of  gttilt  or  eritti- 
nalit^  in  a  Minilar  puWicatioa  to  this.  I  6D« 
tered  ioto  a  defence  as  seriously,  and  as  ar- 
dently wished,  that  such  weak  arg^BMoiCa  as 
my  understanding  ni^ht  furnish  ado  with, 
might  be  prevalent  in  that  case,  with  that 
anxiety  that  always  will  attend  <|iiaslionB  of  the 
most  iroportaat  nature,  and  expeoting  ao  in* 
stant  deoisioB.  I  appear  now,  as  then,  oyoW- 
odly  defending  tbe  publication  of  the  paper.  I 
approach  witn  the  same  anxiety,  and  hare 
some  relief  to  that  anxiety,  fiiidin|^  the  deter- 
mination of  this  important  question  in  the  hands 
of  a  jury  of  the  principal  oitiaens'  of  London. 
Gentlemen,  I  made  no  objection,  to  that  neglect 
and  remissness,  in  convening  a  full  Jury  here, 
persuaded  as  I  am,  that  collect  the  jury  where 
they  will,  among  the  inhabitants  of  this  me- 
tropolis, it  is  impossible  to  find  men  with  hearts 
■0  foreign  to  the  ideas  they  owe  to  liberty  and 
publio  justice  as  to  allow  the  couviction  of  tlie 
present  defendant.  Gentlemen,  my  learned 
friend  has  said,  that  upon  the  last  trial,  no  par- 
ticnlar  passages  ^were  pointed  out  to  which  we 
thought  proper  to  apply  a  particular  vindioa* 
tton.  The  charge  was  general ;  the  answer,  I 
allow,  was  as  general ;  and  I  think  it  seems  as 
proper  and  becoming  to  leare  the  construction 
of  a  paper  to  a  jury  of  eitiseas,  who  are  the 
most  ccNDpetent  judges  of  what  seuee  and  con- 
struction belongs  to  a  paper,  unassisted  by 
counsel.  And  if  I  did  not  enter  into  a  defence 
of  particular  passages,  it  was  because  a  general 
charge  was  exhibited,  and  no  particular  pas- 
sages pointed  out,  as  bearing  an  ui^ustifiable 
construction.  My  learned  friend  says,  he 
knows  no  party  so  dangerous,  as  mercenary 
writers  employing  their  pens  in  the  aspersiea 
of  private  characters,  or  the  mbrepreseotaiion 
of  public  measures,  i  do  most  heartily  affm 
with  the  gentleman,  in  a  detestation  of  those 
men  who  can  be  procured  by  any  emoluments 
coming  from  any  quarter,  to  prostitute  their 
pen  to  the  calumoiation,  slander,  and  depre- 
ciating of  the  best  diaracters  in  the  king- 
dom. 1  do  most  heartily  agree  with  him  in 
despising  and  contemning  the  authors ;  hot  I 
do  look  further,  and  I  bestow  the  higher  moa- 
aure  of  indignatiou  and  condemnation  on  that 
fountain  from  whence  j9ows  the  encouragement 
to  such  pernicious  prostitution.  None  of  that 
sort  has,  however,  been  thought  proper  to  be 
brought  before  you,  with  regard  to  the  great 
and  respectable  characters  that  have  been  at- 
tacked, as  they  say  they  have  acted  with  im- 
propriety in  leaving,  the  publisher  to  tbe  pu- 
nisbmeot  that  a  just  and  indignsnt  public  jury 
will  always  inflict  upon  indignant  writers  ; 
and  if  that  is  to  be  pursued,  it  should  be  of 
those  writers  there  shimld  be  a  reparation 
sought  tor,  to  tbe  constitution  ;  and  those  cha- 
racters that  you  see  every  day  in  daily  publica- 
tions, publicly  lilielled  and  traduced,  there 
nsigfat  1)«  reparation  sought  for  to  those  great 
characters,  though  they  caooot  be  protected 
from  the  scurrility  of  malignant  pens.  But 
f  eDtkoKDy  none  of  them  are  brought  betbre 


you ;  itjt  a  case  •f  a  difibrent  sort  $  aid  I  am 
at  a  loss  to  guess  how  the  word  *  mercenary' 
ean  bear  any  application  to  the  present  eharge. 
I  have  always  in  my  own  tooogfats  distin* 
gttisbed  between  these  that  preatftute  their  owa 
pens,  and  become  the  stipendiary  iastrumeots 
of  parties  and  ministers,  and  those  pens  which 
are  called  forth  ia  tbe  defeoee  of  partkolar 
opinions,  and  only  offer  the  discussions  of  thosi 
epiaioDs  to  the  pohlie.  1  have  always  thought 
it  of  the  utmost  importance,  thai  the  bller 
should  be  protected  and  encouraged.  If  tatbe 
paper  here  before  you,  yoo  see  no  more  Ibsa  I 
profess  I  see,  a  writer  called  forth  by  ardeat 
zeal,  for  the  safety  of  that  sovereign  which  bs 
thinks  in  daogbr,  and  lor  the  safety  of  that 
country  whose  rights  are  involved  in  the  saiae 
danger,  called  oat  to  deliver  his  opinion  of  tbtt 
ia  this  puUioation ;  I  am  so  far  from  thiokisf 
that  paper  obnoxious  to  any  degree  of  censure 
and  cottdenuiation,  that  I  think  the  author  mmt 
have  been  said  to  have  acted  a  justifiable  psrtf 
to  have  obeyed  the  call  on  a  good  citisea,  is 
coBveyiag  the  alarm,  and  giving  notice  when 
be  thought  it  necessary.  My  learned  friead 
baa  tbe  same  idea  of  tbe  matter  now  to  be  de- 
termined, upon  the  grounds  on  which  you  are 
to  form  your  decision,  that!  eoitertaio ;  it  lies 
entirely  in  your  own  breasts  to  determine  it; 
and  I  woald  oot  insinuate  amy  thing  that  I 
think  they  ought  to  adhere  to,  as  1  know  yoa 
to  be  a  jury  so  well  acquainted  with  year  duty, 
that  no  iastmcttons  are  necessary.  For  we  all 
know,  th^t  in  all  times,  tbe  honest,  intrmii, 
upright  conduct  of  a  jiKv  must  be  the  rehige 
of  the  people  of  this  kingdona.  That  has  bcea 
their  security,  when  all  other  securities  bare 
been  taken  away,  and  their  liberties  likcwiie. 
They  must  and  will,  in  the  imtural  course  sod 
evolution  of  things,  flee  again  to  the  same  asy- 
lum ;  aud  upon  that  acoo«mt,  gentJemea  Ibat 
jtre  called  to  exercise- that  insportant  duly,  ds 
not  want  to  be  informed  of  that  line  of  jarti- 
diction  that  falls  to  them ;  that  jurisdictios  that 
they  are  to  keep  inviolable,  and  that  juritdic- 
tion  upon  which  depends  the  security  of  every 
subject  of  this  kingdom  :  and  that  jurisdictiosi 
if  once  broke  in  upon,  makes  Junes  oeelesa ; 
and  the  practice  and  insult  upon  that  substao- 
tial  benefit,  the  constitution  boasts  of  io  it,  and 
the  public  have  constantly  reaped  from  it; 
that  line  of  distioctioa  the  jury  have  to  detef' 
mine  of  tbe  full  matters  before  them,  sad  I 
believe  I  shall  be  in  no  d^^ee  cootrsdicted, 
when  I  shortly  state  the  question  you  are  to 
determine.  Gentlemen,  Mr.  Miller  is  s  citisea 
of  London,  aud  is  charged  with  having  sedi- 
tiously published  a  paper  reflecting  upon  tbe 
person  of  the  king ;  vilifying  his  subjects,  and 
wrote  with  a  view  of  exciting  a  sedition  i  vih- 
fyiiig  tbe  person  of  the  king  ;  wrote  with  a 
view  of  exciting  sedition,  with  inleol  to  aiirtt- 
ate  the  aflections  of  th*;  subjecU  from  his  ma- 
jesty. That  is  the  f^eoeral  clescrintion  of  ihj 
charge  against  bioi  before  you.  It  is  *^'*^ 
in  the  information,  that  it  is  a  seditious  liM, 
reflecting  upon  the  king,  his  advinislntioo  si 
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^veraineDt,  and  bis  prinbipal  officers  of  state, 
and  the  boo.  House  of  CommoDs;'  and  in  the 
^ohls  and  dashes  contained  in  the  specifica- 
tioii  of  the  letter  itself;  and  if  those  words 
were  adikiitted,  it  is  incumbent  tipon  you,  and 
JMi  Must  give  satisfaction,  and  convict  the 
ajefendaot;  abd  if  that  is  not  wanting,  you 
Hre  called  upon  by  your  duty,  to  convict  the 
defendant.  Crentlemeki,  I  would  not  be  under- 
Mobd  here  to  be  making  a  cavil  o^  defence, 
Is  if  1  insisted  literally  upon  a  proof  of  every 
part  of  it.  This  I  insist  upon,  that  in  all  cases 
whatsoever,  the  principle  of  the  crime  is  the 
maiignaot  mind,  the  bad  design  and  intention 
Sn  the  writer ;  and  you  must  be  satisfied  of  the 
proof  and  the  nature  of  the  subject  before  you, 
that  there  was  that  malignant  disposition  in  the 
Writer.  You  must  be  convinced  here,  that 
there  was  sedition  in  the  intention ;  and  if  that 

Eroof  is  wanting,  that  charge  is  not  made  out; 
is  like  all  the  other  cases  of  criminal  prose - 
cotions,  whether  tor  felony,  perjury,  or  trea- 
son ;  vou  must  find  the  intention ;  it  must  be 
proved  wilful  and  corrupt,  in  case  of  perjury ; 
ind  if  they  were  to  say  they  found  the  word 
folse,  without  wilful  and  corrupt,  they  have  in 
effect,  acquitted  the  defendant.     They  would 
do  better,   if  in  explicit  words,  they  would 
apeak  in  the  language  of  the  law,  in  saying, 
the  defendant  is  not  guilty.    There  is  danger 
in  not  being  explicit,  where  the  facts  justify  an 
explicit  explanation ;   and  1  do  submit,  ffeutle- 
men,  that  in  the  present  case,  you  must  be  con- 
Tihoed  there  is  a  seditious  meaning  and  inten- 
tion running  though  the  whole  of  this  publica- 
tion, though  I  don't  see  it  is  necessary  to  give 
proof  of  the  whole,  but  you  must  be  convinced 
ef  the  seditious  intention,  so  as  to  affect  the 
defendant  with  a  proof  of  the  seditious  inten- 
tion at  the  tithe  he  published  it.     Oentlemen, 
my  learned  frieud,  knowing  that  to  be  the  case, 
knowing  the  necessity  of  such  proofs  to  sup- 
port the  present  charge,  he  has  entered  into  an 
examination  of  the  paper,  and  he  has  laboured 
to  convince  you,  that  this  is  a  direct  personal 
libel  and  invective  against  the  king.     Gentle- 
tteo,  if  a  subject  of  this  kingdom  so  far  forgets 
kb  duty,  as  to  traduce  and  calumniate  the  per- 
«Hi  of  the  king,  in  that  case  it  would  cut  off  a 
rferiouif  defence;  bnt  it  is  necessary  to  the  pre- 
sent prosecution,  yon  should  understand  it  so  ; 
the  learned  gentleman  has,  for  that  reason,  so 
laboored  it,  and  yon  will  judge  of  the  success 
of  his  labours.    Yon  will  judge  how  well  war- 
noted  by  the  paper  before  you,  are  the  con- 
ilmctions  the  learned  gentleman  has  put  upon 
it.     In  the  first  place,  says  the  learned  gen- 
tleman, every  bad  quality  is  imputed  to  the 
king;  every  good  quality  denied  him.      Gen- 
tlemen, 1  snomit  to  your  own  consideration, 
ilpbn  reading  the  paper,  whether  the  obvious 
meaning  of  the  antlior  ia  not  quite  contrary  to 
the  meanidg  pot  upon  it  by  my  learned  friend ; 
•lid  whether  he  has  not  repeatedly  borne  teriti- 
mta^  of  the  royal  virtnes  of  the  king.    Is  that 
applicaiiofa  JQSt  P '  Is  it  just  to  sav,  this  is  a  paper 
••nCainitt^  the  tiDpotatioa  of  all  bad  qoahflca- 
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tlons  to  the  king  himself,  and  denying  those 
virtues  which  all  the  world  know  him  to  be 
possessed  ofP  iThrough  the  whole  of  the  paper, 
there  is  not  an  imputation  of  any  bad  quality 
in  the  king.    On  the  contrary,  those  bad  qua* 
lilies  are  imputed  to  others.    The  Idarned  gen- 
tleman, in  his  further  prosecution  of  that  de* 
sign,  to  make  you  assent  to  his  propositions,  if 
subtilty  can  draw  it  from  the  line  of  truth,  and 
give  it  that  aspersion  be  says  it  contained ;    he 
lias  told  you  his  education  is  libelled;    hia 
condition,  his  situation,  and  the  whole  is  a  libel 
upon  him  in  the  supposed  difficulties  in  the 
access  of  an  honest  man  tn  his  closet,  to  tell 
him  he  is  surrounded  by  flatterers,  and  that 
truth  don't  find  easy  access ;   and  that  is  ab 
aspersion  upon  the  king.     It  has  been  the  case 
of  the  best  of  kings ;  and  no  good  qualitiea 
in  the  mind  of  a  sovereign  can  guard  against 
it.    The  most  active  and  vigilant  kings,  have, 
in  some  part  of  their  lives,  suffered  in  the  ad* 
tcini8trati9n  of  government,  from  the  diffi- 
culty there  is  to  convey  the  truth  to  their  ear* 
It  is  not  the  person  of  the  king,  it  is  the  mis- 
fortune of  a  throne  that  it  cannot  be  accessible 
to  people  of  all  denominations.  If  their  servants 
are  corrupt,  they  are  surrounded,  and  a  barrier 
is  formed  against  the  approach  of  all  others, 
that  would  convey  any  useful  caution  to  the  ear 
of  the  king.    It  he  is  in  the  hands  of  bad  ser- 
vants, the  most  wholesome  steps  are  to  be  taken 
to  deliver  himself  from  those  servants,      flaa 
that  construction  contended  for  by  my  learned 
friend,  and    ingeniously  stated  to   you,  has 
it  been  well  warranted  by  the  paper  before 
yon  ?   Let  us  consider  the  other  ground  upon 
which  it  has  been  contended.   It  has  been  said^ 
the  lord  lieutenant  of  Ireland  has  been  treated 
wrongfully,  and  he  don't  deserve  that  title  ; 
add  my  learned  friend  said,  he  himself  would 
defend  him,  as  he  has'known  his  conduct,  and 
been  acquainted  with  him.  The  lord  lieutenant—* 
with  regard  to  what  it  said  of  him,  and  to  make 
it  apply,  it  has  been  said  it  infers  an  insult  upon 
theking,  because  be  is  told,  afler  the  disgraceful 
picture  has  been  drawn  of  the  viceroy  and  de- 
puty, that  he  is  a  fit  or  worthy  representajtive  of 
the  person  that  sent  him.    Read  that  passage, 
gentlemen ;  I  desire  that  passage  may  be  fair* 
ty  read.    The  import  is,  as  I  am  warranted  by 
the  words— and  I  expect  to  find  no  credit  with 
this,  or  any  jury,  if  I  wilfully  misrepresent  any 
thing— the  import,  as  I  take  it,  is,  that  a  dis* 
graceful  viceroy  has  been  sent  to  a  neighbour^ 
ing  kingdom ;   and  the  import  of  the  paper  is, 
it  was  that  viceroy  that  has  drawn  discredit  upon 
the  person  that  sent  him.  Who  sent  him  P  that 
person  is  not  naflhed  that  sent  him,  nor  is  there 
a  word  said,  nay,  it  is  so  far  fnim  being  said,  that 
representative  is  a  worthy,  becoming,  or  similar 
representative  of  his  sovereign,  the  contrary 
is,  in  direct  words,  said — his  sovereign  is  dis-«- 
graced  by  biro.     This  is  the  third  ground  by 
which  it  is  represented,  there  must  be  a  per- 
sonal application  of  this  to  the  king.     Then 
my  learned  friend  says,  the  next  charge  upon 
him  is,  that  he  takes  a  share  in  the  narrow 
9L  > 
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Ttews  and  fatal  maligoity  of  some  individaala, 
to  sacrifice  a  private  object ;   and  that  he  had 
stretched  eveiy  nerve  of  government,  and  vio- 
lated the  constitution,  b^  an  ill^dvised  per- 
sonal resentmentt    Is  it  criminal  to  say,  every 
ministerial  power  has  been  employed  to  crush 
that  man?  if  it  is  criminal,  A%.  Miller  makes 
one  amongst  roilliotis  of  guilty  gentlemen. 
Does  that,  however,  in  the  least  degree,  apply 
to  the  person  of  the  king?    Are   yoa    not 
then,  by  reading  the  paper  itself,  convinced, 
that  this  has  no  application,   in  any  decree, 
of  that  kind,  to  the  person   of  the   king? 
It  contains  no  insinuation  to  his  disgrace,  no 
reflection,  no  personal  resentment  upon  him  ; 
and,  is  it  criminal  in  a  man  to  say,  if  be  thinks 
BO,  that  discontents  prevail  in  this  kingdom? 
is  it  criminal  to  state  the  grounds  of  it?    is  it 
criminal,  if  he  thinks  it,  to  say  there  are  dis- 
contents between  one  party  and  another  ?    is 
it  criminal  for  a  man  who  thinks  there  are 
evil  counsellors  about  the  king,  to  express  his 
wishes,  that  they  may  be  removed  ?    In  direct 
terms,  these  are  the  words,  that  thev  may  be 
removed,  and  the  parliament  dissolved,  and 
every  cause  of  complaint  removed  from  his 
government.     And  ihose  who  wish  for  the 
prosperity  of  the  king,  and  content  and  hap- 
piness, may  form  such  a  wish  ;    and,  if  justi- 
llable  in  making  it,  certainly  are  justifiable  In 
expressing   it;    and  it    can   be  no   imputa- 
tionr  upon  the  person  of  the  king  through- 
out.   But  the  measures  of  government  have 
been  freely  censured,  from  one  end  of  this 
paper  to  the  other,  as  the  cause  of  the  discon- 
tents, and  that  has  been  lamented ;   and  an  in- 
vidious interpretation    has  been  given  it,  as 
if  it  was  a  menace  to  the  sovereign.    Gentle- 
men, you  all  know,  that  whoever  gives  a  picture 
of  a  distracted  and  discontented  people,  if  he 
means  to  convey  honest  advice,  would  name 
those  conseonences,  which,  in  the  course  of 
things,  are  likely  to  follow ;  the  more  he  dreads 
and  apprehends^  and  wishes  to  avert  them, 
the  more  freely  will  he  name  them,'  heeause 
that  is  the  means  often  to  prevent  them ;  and 
the  author  may  say,  I  fear,  in  course  of  time, 
they  may  happen,  and  he  may  point  out  the 
means  by  which  they  may  be  averted.    The 
fears,  and  not  the  menace  of  the  writer  is  con- 
veyed to  the  crown.    Then,  gentlemen,  I  sub- 
mit to  you,  upon  a  full  consideration  of  the 
paper  before  you,  there  are  no  reflections  upon 
the  person  of  the  king ;   but  the  noeasures  of 
government  are  canvassed  with  that  freedom,  I 
hope  I  shall  always  see  them  treated  with  in 
this  kingdom.    I  hope  I  shall  never  see  them 
meet  with  any  discouragement  from  juries,  to 
say  the  person  of  the  king  is  surrounded  with 
evd  counsellors;  upon  an  examination  of  it,  if 
that  should  be  the  case,  and  they  should  meet 
with    disconrageofient,  it    is    shutting   their 
mouths  to  any  enquiry  at  all,  and  they  must 
rest  contented  at  every  act  that  is  done  by  the 
king's  serrants,  though  that  is  virtually  a  dia- 
tinction  in  law  from  the  king.    We  do  not 
•oosider  that  it  is  tke  kiiig  makes  war  or  peace, 


and,  it  is  not  only  justifiable  to  say,  that  war  it 
not  begun  properly,  but  peace  is  not  made  pro- 
perly :  for,  it  has  been  frequently  the  case  of 
this  kingdom,  to  exercise  the  royal  prerogatifs 
of  the  seal  to  a  peace,  which  has  been  de- 
clared to  be  ignominious  and  dishonourable  at 
the  same  time.  At  the  same  time  we  guard 
the  person  of  the  king ;  it  is  not  his  peace,  bat 
the  ministers,  and  they  should  be  punished  for 
it.  The  ministers  have  then  made  use  of  this 
argument,  it  is  the  king's ;  unfaithful  to  tlieiv 
sovereign,  if  they  have  drawn  reproach  apon 
themselves,  they  will  shelter  themselves  be- 
hind the  curtain,  and  will  produce  bioit 
Whenever  measures  are  freely  wrote  of,  who- 
ever should  introduce  the  name  of  the  king  it 
the  author  of  it,  he  is  the  person  wliu  actj  un- 
worthy of  that  duty  he  owes  to  the  4ing,  aod 
he  has  libelled  the  king,  and  brought  his  per- 
son into  danger:  those  that  take  from  the  offi- 
cers of  the  crown,  and  throw  that  upon  tbs 
king  which  belongs  to  them,  treat  the  persooof 
the  king  ill,  and  make  a  libel  upon  biro  ;  but 
the  jury  will  put  a  rii^ht  construction  upon  this 
paper.  The  jury  will  consider  the  Bece»sitjr  of 
a  free  examination  of  meaHiirfs,  and  the)  will 
not  suffer  an  expedient  to  take  place,  iihich 
would  be  at  once  unfaithful  to  the  crono,  sod 
dangerous  to  the  suliject,  to  h\\\\\  our  moatbs 
to  all  sorts  of  discontent,  and  to  reduce  ibis  os- 
tion,  like  all  others,  where  oppressions  caoDOt 
be  expressed,  where  discontents  are  not  koown, 
till  they  break  out  in  events  too  dangerous,  and 
too  melancholy  to  be  meotionedr  And,  at 
their  discontents  are  known,  they  may  be  re- 
moved ;  if  well  or  ill-founded,  they  may  bt 
answered  by  argiMoent ;  if  they  are  ill-met- 
siires,  it  it  the  happiness  of  this  kingiloro,  that 
we  owe  to  the  freedom  and  liberty,  which  is  a 
security  to  the  throne  and  people. 

Gentlemen,  I  have  troubled  you  thus  largeljf 
in  this  cause,  in  answer  to  my  learned  friend  t 
arguments,  and  I  hope  my  endeavours  will 
not  be  needless ;  for,  you  are  the  coastilo- 
tional  iudgesof  the  question.  You  bA^^.^^ 
paper  before  you.  If  you  see  upon  examina- 
tion  of  this  paper,  that  there  are  none  of  tboM 
seditious  designs,  nothing  of  that  teodeocy* 
nothing  that  conveys  a  proof  of  such  a  mala* 
volent  disposition,  either  in  the  writer  or  the 
defendant,  which  is  chariared  in  the  inforroatioo, 
I  am  persuaded  yoa  will  do  your  duty,  and 
will,  by  an  explicit  verdict,  not  to  be  misunder- 
stood, declare  the  defendant  not  guilty.  1  trort 
you  will,  gentlemen,  and,  for  li^at  reasoo,  I 
don't  trouble  you  with  coara»ents  upoo  the 
evidence  produced  before  you.  It  is  left  ^ 
yoo,  whether  you  will  tay,  a  citizen  of  London 
shall,  for  any  paper  published  in  sncb  a  way* 
be  so  far  aflTected  with  tlie  contents  and  knoir- 
ledge  of  it,  that  he  should  be  said  to  bars 
formed  horrible  and  seditious  machioatioos 
against  the  king  and  the  subjecU  of  this  couo- 
try .  Gentlemen,  I  shall  not  trouble  you  wl» 
any  more  questions  of  this  sort,  because  I  ooii- 
ceive  the  defendant  to  be  safe  in  y oor  bands,  i 
bars  taken  the  liberty  to  subout  that  to  >o«t 
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and  yoa  will  seriously  consider  upon  whit  yon 
are  to  decide.  You  will  consider  wbe^ier  he  is 
ffuihy  in  the  manner,  form,  and  charge  in  this  in- 
formation^  and  whether  he  is  ffuitty  in  0? ery  part, 
ivhicb  must  be  added  to  make  op  the  whole  of 
this  charge.  And,  if  you  say  he  is  ffuilty ,  yon 
in  your  own  consciences,  pronounce  nim  guilty 
of  every  particular,  specified  offence.  If  you, 
tipon  the  other  hand,  should  n<1t  suffer  the  de- 
fendant to  be  non-suited  upon  the  paper  before 
yon,  and  that  you  will  give  an  example  which 
one  day  or  another  will  do  honour  t«>  the  names 
of  the  hiry,  and  the  nation  will  derive  that  be- 
nefit which  it  has  always  derifed  from  a  jury, 
•nd  I  hope  it  e? er  will ;  I  am  persuaded  you 
will  not  disapprove  of  that  freedom  which  ia 
made  use  of  in  that  paper,  when  you  see  taere 
is  no  intention  of  doin^  ill  in  it,  which  must  be 
leA  to  the  wisdom  and  mtegrity  of  those  gentle- 
men, who  are  now  the  greatjudgesof  that,  and  I 
trust  1  hare  nothing  to  fear  in  the  behalf  of  my 
client 

Mr.  Davenport,   Please  your  lordship,  and 

J^ou  gentlemen  of  the  jury,  I  am  of  counsel 
ikewise  for  the  defendant ;  and,  af^er  so  very 
Able  a  speech)  by  my  learned  leader,  I  should 
have  sat  down^ery  contented  indeed,  if  I  had 
thought  what  the  learned  gentleman  had  said 
upon  the  other  side,  deserved  to  pass  without 
notice.  But  it  has  alarmed  me ;  and  I  will 
give  yon  the  reason,  why  I  think  it  ought  not 
to  pass  in  silence.  The  gentleman,  when  he 
first  opened  it,  took  it  for  granted  it  was  a  libel, 
which  he  presumed,  without  asserting  the  guilt. 
It  was  a  charge  he  would  have  thrown  upon 
others,  but  it  was  a  measure  he  himself  adopted ; 
nnd,  I  did  expect  from  his  ability,  and  from  the 
sttualion  he  fills,  that  you  would  have  had  a 
clear  line  of  precision  drawn,  without  a  possi- 
bility of  error,  where  the  libel  began,  and 
where  it  stopped.  He  has  not  ventured  into  a 
particular  explanation  of  the  whole  of  what  he 
calls  the  libel :  be  has  commented,  indeed,  and 
in  a  way,  of  which  I  shall  take  notice  bye> 
mnd-bye  to  you,  opoiV  broken,  disjointed  mem- 
bers of  sentences,  without  reading  the  fair  and 
open  sentence  to  you.  Is  there  any  book,  either 
ID  sacred  or  profane  history,  that  would  ad- 
mit of  such  a  tearing  and  dismembering  as  that 
has  been,  without  leaving'  the  book  absurd,  and 
possibly  criminal.  Oentlenien,  1  will  now  state 
to  you  the  manner  in  which  this  prosecution 
eomes  before  you ;  because  I  shall,  by  that, 
wipe  off  from  your  minds  any  impression,  if 
possible  any  could  have  been  made,  of  a  sup- 
position that  this  information  has  gone  through 
soy  consideration,  much  less  received  the 
•anctioo  of  any  one  person,  or  any  court,  but 
oomes  merely  from  the  hand  of  him  who  has 
taken  the  liberty  to  bring  it  before  yon.  Gen- 
tlemen, the  power  of  exhibiting  these  informa- 
tions has  fatally  enough  been  lef\  in  the  At- 
torney General :  it  is  a  claim  of  office,  and  be 
uses  It  now.  When  the  court  of  Star  Cham- 
ber was  abolished  ;  when  the  licenser  of  the 
piess  wag  taken  away ;  when  the  matter  of  the 


Crown-offlc6  was  restrained  from  preferring  any 
information,  without  leave  of  the  court,  some 
how  or  other,  this  power  remained  in  the  At- 
torney General.  Gentlemen,  if  this  libel  be 
so  clear  and  so  notorious,  why  was  it  not  \e(i 
in  the  ordinary  mode  of  indictment,  and  why 
not  left  to  a  grand  jury,  to  pass  their  8entt« 
ments  upon  it  f  why  was  not  the  Court  moved, 
whether  the  matter  mi^ht  have  been  heard, 
that  it  might  be  determined  in  some  measure, 
on  its  first  appearance  P  The  leave  of  the  Conrt 
^would  have  been  obtained,  if  they  had  seen 
proper  ground ;  an  answer  would  have  been 
given  by  affidavit,  and  by  that  an  opportunity 
of  exculpation;  but  it  comes  in  that  naked 
state  of  it,  in  the  information  of  that  arbitrary 
creature,  the  Attorney  General,  who  has  the 
power  to  exhibit,  in  the  way  and  nuinner  that 
the  luxuriance  of  his  fancy,  and  the  intemper- 
ance of  his  zeal  may  suggest.  Gentlemen, 
you  will  take  it,  divested  of  all  that  circle 
of  epithets  with  which  it  is  surrounded,  and 
clear  it  from  all  that  imputation  of  office.  I 
will  now,  gentlemen,  consider  the  nature  of. 
this  question  that  comes  before  you,  and  the 
full  and  the  absolute  power  which  you  have 
over  it ;  for  no  power  in  this  kingdom  has  the 
least  control  over  you ;  nor  have  they  the 
least  power  entrusted  to  them  of  deciding  upon 
the  subject,  but  what  you  refer  to  them ;  it  ii 
in  your  hands,  and  it  is  solely  there^  Gentle- 
men, the  learned  gentleman,  taking,  as  I  said 
before,  the  broken  parts  of  sentences,  has, 
in  my  mind,  introduced  more  real  reviling 
against  the  sacred  character  of  that  person, 
whom  he  supposes  here  to  be  introduced,  than 
from  any  part  of  the  pamphlet  it  is  possible  to 
collect.  Yob  will  observe,  that  in  the  very  first 
opening  of  the  writing,  the  writer  states  at 
a  maxim  of  this  constitution,  and  it  is  the  hap* 
piness  of  it,  that  the  king  can  do  no  wrong. 
He  says,  that  he  will  separate  the  private 
virtues  of  the  man,  from  the  vices  of  hit 
government;  the  amiable  prince,  from  the 
tolly  and  treachery  of  his  servants  ;  that,  in- 
stead of  friends,  persons  in  that  situation,  are 
too  liable  to  meet  with  the  imputation  of  fa- 
vourites. It  is  in  that  manner  he  introducen 
that  very  abuse  that  is  supposed  to  be  thrown 
upon  his  majesty.  Gentlemen,  you  cannot  be 
ignorant,  how  many  controversial  pamphlets 
and  papers  of  every  sort,  of  Juniuses  and  Anti- 
Juniuses,  there  have  been  published,  by  every 
man  who  thought  be  had  a  right ;  aod,  I  hope, 
you  will  be  of  opinion,  every  man  has  a  right 
to  submit  his  doubts  to  the  public,  provided  he 
confines  himself  to  a  free,  open,  public,  and 
able  discussion  of  those  grievances,  which,  we 
conceive,  scarcely  affects  the  mere  imagina- 
tion, without  a  ground ;  and  this  author  must, 
most  sensibly  have  felt  it.  as,  1  think,  is  mani- 
fest from  the  strength  and  energy  with  which 
the  paper  itself  is  couched.  Gentlemen,  you 
will  find,  throuifh  the  whole  of  this  pamphlet, 
the  maxims  with  which  besets  out.  I  presume 
you  will  see,  that  the  minister  has  found  himself, 
with  all  bis  tribe  of  writers,  anable  to  defend 
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^evri  and  filil  mnligDiiy  of  same  indiTidntlf, 
to  McriGce  a  pririte  object  i  and  that  he  had 
■tretcbed  tJtty  nerve  of  govemnient,  and  vJO' 
Iftted  the  coDBtitulLOD,  iiy  an  illjadtised  per- 
gonitl  rcKenlmeDt,  Is  it  crimrpal  to  say,  everv 
ininiglerial  power  baa  been  employed  to  cruah 
Ibalman?  if  it  ih  criminal,  iVI*.  Miller  makes 
one  amongn  railtious  of  Euiliy  geoileroeti. 
Does  Ibat,  hoffeier,  in  the  least  degree,  apply 
to  ibe  person  of  the  Vtagf  Are  yoa  not 
Ihen,  b^  reading  the  paper  itself,  conTinced, 
Ibat  this  has  no  applicatino,  in  any  degree, 
«r  that  kind,  to  the  person  of  the  kmgT 
It  contains  no  insinuation  to  bis  disgrace,  no 
reflection,  no  personal  resentment  upon  bim  ; 
I  and,  is  it  crimjpal  in  a  man  to  say,  if  be  thinka 
ao,  that  discontents  prevail  in  this  kin^om? 
Is  it  criminal  to  state  the  ([rounds  of  itf  is  it 
criminal,  If  he  thinks  it,  to  say  there  are  die- 
contents  between  one  parly  and  another  F  ' 
it  cnmipal  for  a  man  who  ihioks  tbere 
evil  coUDSeltnrs  about  the  king,  to  eicnrr 
withes,  that  they  may  beremoTed?  I  ■  ■' 
terms,  these  are  the  words,  that  the 
remoTed,  and  tbe  parliament  di' 
every  cause  of  complaint  remo  ^mine, 

go*erDDienl.      And  thoae  ivb  brtodU'i; 

prosperity  of  the  king,  sod       ,-  '^jciher  ihi 

r'nesB,  may  fortn  aucb  a  ■      ^v-''  ,;tre  true 

e  ,,  lie   has  at- 

ti  ritu  ll>cir  ' 
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and,  it  is  Dot  only  justifiable  1»  say,*' 
not  begun  pioperly,  but  peace  is  uf 
perly :  for,  it  has  been  frequery 
this  kingdom,  to  exercise  the  -/^ 
of  the  seal  to  a  peace,  w'',-// 
dared  to  be  ignominious 
the  same  time,    At  il* 
the  person  of  (he  kin:   ' 
■'"  —  inisters,  and 


/ 

a  1ml, 
Hioi^aa 


it.    The  miDisIr   . 
argnroent,  it  ir     ,, 
Bovereien,  if  . 
theraseTTe'    ■., ./ 


^lordsbips 
joo;  sod  1 
jd  confideiK* 
guilty  also. 


p  »,  but  it  is  in 

ti  wtli  by  you, 

T  y>     "  sboulil 

ij  :«ilorou8  pur- 

B  a,  majesty,  to 

o  ioisler,  whuse 

a  >  the  public; 

I]  is  liable  to  be 

U  iliould  be  of 

a  Id   diacussion 

:h  the  author 
lose  nho  had 
I,  and  mitrht 
^nf'  L,nvct  tae  errors  pi  a  misguirled  leader, 
/riSU*  •  <?">*;ienlious  good  king  of  it; 
«»•  vou  *'"  "*"  "  '"  "'*  "'"y-  "'"'^''  •  ^^■■ 
il''"2re  reason  for,  and  I   hope,  find  a  ver- 
^%r  the  defVntfaot  of  Not  Guiltv.     It  has 
^   slfays    •!*«   '"iguage,   the   liiog  hira- 
"Sf  cannot  be  afiecte^l ;    tliat  no  man  raises  a 
'JrtOBsMnvectireaffainsl  him;  that  attempt,  I 
Uiere,   was  hardly  erer  made,  and  yet  you 
,il|  Had,  I  dare  say,  from  your  memory  of  his- 
tory, there  liav«  been  instances,  whtre  several 
applicatious  have  been  made  Ip  the  ibroue,  face 
to  face,  by  the  parties  thembelveii ;   as  was  tile 
caae  of  the  learnefl  Bishopi,*  who  presented  & 
pelilion  to  llin  king,  arraigning  the  conduct  so 
lar  of  thow  tliat  adf  ised,  :knd  Ibcy  exprehsed 
the  evil  tendency  of  a  proclatnalion  of  his  uwn. 
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lordship,  and  joq 

^eycu  will  ^(e  dm 

iiiiiu    II-      ,     ,    J   .'     '  upo/i  this  defeacv 

When-  lere  have  been  some 

ever  joy  conduct,  which  hta 

tb  '..  '  ■        . sodrawu  inluthe que** 

liluaiion  in  which  I)ia*e 

'.'  _  ,  '      .iiD  silent  upon  tliat  sutgect,! 

.     '      ..uglit  perhaj>a  as  well  to  betray 

''_',•'     lOe business,  as  the  priDriptesof  law 

'iilcli  I  stand  in  this  proseculioo,  though 

■u  not  think  it  of  exceeding  great  cnnse- 

i^uence  to  (be  issue  of  Ihiscaute,  whrtber  Ihata 

principles   be  aclually  settled  ooe  way  or  tb« 

other,  because  tbere  are  no  poiuta  of  law  upoa 

this  suhjerl,  (bat  in  my  mind  require  particular 

strength  of  argument  or  great  abslruM^iiiKiof 

reasoning,  in  order  to  come  at  them.     Tliry  lie 

open  and  upon  a  level  to  cuminnii  unders(Kild- 

iiig,  to  [|]Ht  iibvious  moral  observaliou  of  sll 

mankind,  do  no  wrong  (oanntber;  but  you  are 

desired  to  iiudi.'rslaDd,  Ibe  juslice  of  (his  caiuc 

has  been,  in  fdct,  enlaiiKled  in  tbv  farmer;  and 

that  it  is  necessary  lor  yuu  logo  ibri>ii|fb  all 

that  is  called  ihe  indueement  of  the  iutorms- 

IjoD ;  (o  liad  Ihe  party  guilty  according  lo  the 

extent  of  every  epithet :  where  is  that  law  to  be 

found  ? 

Serj.  GlifJtn.  I  must  beg  leave  to  intemipl 
yon.  it  was  the  aubstantiat  proofs,  oot  of  tM 
epiiheiB. 

Sol.  Gen.  It  is  a  matter  of  no  kind  of  ooBse- 
queuce  In  (bis  businees,  whether  the  genlledieii 
ipoke  it  expressly  in  the  extent  1  resily  uoder- 


itood  then 


whether  tbey  left  it  la 


be  collecled  and  inferred  to  extend  l&rther  by 
construe) ioD,  ihan  tliey  really  ventured  ;  that 
is  of  no  consequence  to  Ibis  business.  iH  I 
meant  was  to  introduce  that  idea,  t  sbooU 
have  lakeii  the  frecdum  to  state,  as  a  propcn- 
(ion  of  law  ;  that  is  (o  say,  the  substantial  alle- 
gBlions;  let  it  he  worded  by  epithet,  or  not, 
the  accusation  is  of  the  part  tlie  defendant  baa 
ptiLlished  in  writing  or  ^irinting,  eoncernigg  the 
character  and  person  of  another,  which  is  in- 
jurious to  bis  person  and  character ;  and  that 
(he  offence  is  considerably  enhanced,  wbelt 
applied  (o  the  person,  of  luagistrales,  and  par- 
liculatly  (o  the  highest  magistrales  whalsoevec 
That  is  (be  ground  which   1  go  upon;  and 
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side,  aee  Mr.  fionte'i  Cbm,  p.  6^1  of  t^ 
Tolume, 
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iboogh  I  ^  Qnierslvid  the  doctrine  of  ftoo- 
tber  effect  stated  in  the  outset,  I  am  well  con* 
tetit  if  we  are  agreed  in  law,  and  will  proceed 
Qpon  it  just  in  the  manner  in  which  I  think  it 
stands.    I  did  nnderstaod,  when  the  learned 
gpentleman  spoke  first  of  it,  when  he  entered 
into  a  defence  of  the  paper,  and  embarked  in  it, 
that  it  was  upon  the  same  line,  and  same  no« 
tioii  of  law  I  have  gone  upon.    The  learned 
gentleman  who  spoke  second,  thought  proper 
to  go  a  little  wider,  anct  give  a  more  general 
discussion  than  my. learned  friend  who  i\poke 
first ;  and  he  thought  it  necessary  to  tell  you, 
that  this  information  came  under  no  sanction, 
BO  kind  of  anihority  whatsoever.    I  refer  to 
your  own  memory*  gentltsmen,  whether  1  re- 
lied in  the  opening  of  this  cause  at  all  upon 
the  authority  under  which  this  information  is 
filed  ;   not  the  least  upon  earth  ;  did  not  I  ? 
and  yet  at  the  same  time,  if  that  should  come 
to  be  called  in  ouestioa,  1  am  to  inform  you  it 
ia  filed  by  an  officer  of  the  orewn,  aod  whom 
the  constitution  of  thb  country  has,  in  all  ages, 
intrusted  to  his  duty  and  his  knowledge,  a  dis- 
cretionary  power  of  filing  these  informations ; 
suid  the  very  statute  alluded  to  by  the  geotle- 
men,  was  after  the  Revolution,  and  at  a  time 
when  the  constitution  was  well  oonsidereil,  and 
tbeliherty  of  the  subject  supposed  to  be  esta- 
blished.   At  that  time,  and  for  the  sake  of  the 
constitution,  under  which  we  live  how,  it  was 
expressed  to  lie  in  that  officer  of  the  crown 
IfQ  file  informations  for  the  sake  of  the  preser- 
vation of  public  order  and  peace.      This  is  the 
law  of  the  couotry  firmly  settled  at  the  time  of 
the  Revolution ;   and  yet  now,  when  the  law 
ooraes  to  be  put  in  execution,  juries  are  enter- 
t^netl  with  an  idea  of  the  oppressive  qualities 
existing  io  tbal  law,  which  the  wisdom  of  ages, 
suirl  the  best  correction  possiltle,  applied  to  that, 
have  established  what  it  is  that  officer  is  en- 
trusted with,  a  matter  of  duty  and  honour  not 
to  file  informatioos,  which  in  nis  judgment  and 
discretion,  do  not  cA\  for  t)ie  extraordinary  in- 
terposition of  his  office.    Whenever  they  do,  it 
is  bis  duty  to  file  them,  unless  something  had 
been  said  to  impeach  his  proceedings  in  that 
part  of  the  execution  of  his  duty.    But  I  can 
any,  myself,  it  was  filed  by  an  officer  of  great 
judgment,  and  uoimpeached  honour ;  and  it 
was  his  opiuion,  and  it  was  accordingly  done, 
niot  to  proceed  b^/  ihdictnient,  but  information 
in  the  court  of  King's-bench.      The  Court 
would  not  have  heard  a  motion  at  the  instance 
of  the  Attorney  General  to  file  that  which  is 
his  duty  to  file.    The  very  circumstance  of 
his  lieing  to  file  it,  would  have  prevented  the 
Court  from  hearing  the  motion;  they  would 
have  called  to  him  to  do  his  duty  in  the  course 
of  information.*    And  is  the  Attorney  General, 
w.hen  he  plainly  sees  it  with  the  same  e^es 
the  rest  of  mankind  have  seen,  and  the  same 
▼ieir  in  wbidi  they  have  talked  of  it,  when  he 
a  dirept.  malignant  attack  made  upon  the 
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penon  of  the  kiqy  himself,  is  he  to  wait  till  % 
grand  yaty  finda  it  such  attack,  and  presenlf 
nim  what  is  his  office  P  and  is  he  not  to  inter* 
pose  upon  such  subjects  as  this,  where  it  is  hi) 
duty  ?  and,  gentlemen,  these  are  the  grouoda 
upon  which  It  is  to  be  determined  by  you.  Tq 
speak  properly  of  the  gentlenum  that  spokf 
first,  thev  are  no^  his  grounds.;  though  tb^ 
second,  he  has  endeavoured  to  mislead  you 
upon  the  subject,  by  telling  you,  that  in  bia 
opinion,  this  is  not  a  libel ;  |)ut  he  has  withal 
Ifiven  yon  bis  reason  why  be  offers  to  argue  it 
IS  no  hbel,  beoaose  he  says,  it  does  not  appljf 
to  tlie  person  of  the  kin^«  Now  1  agree  per- 
fectly, that  as  far  as  this  information  goes,  it 
charges,  that  this  libel  does  affect  the  person  of 
the  king  ^  and  if  he  has  made  out  to  your  sa-* 
tisfaction  that  no  part  of  the  libel  does  so  affect 
him,  then  that  part  of  the  charge  will  fall  to 
the  ground,  as  well  as  that  part  that  affects  the 
great  officera  of  state.  If  the  defendant  baa 
made  out  there  are  no  passages  that  apply  t^ 
those  persons,  then  be  ia  discharged  from  that 
part  of  the  information;  so,  with  regard  to 
that  part  affecting  the  House  of  Commons,  if 
he  has  made  out  that  the  House  of  Commons 
are  not  directly  and  personally  reviled  and  taxe4 
with  the  grossest  corruption,  even  with  being 
bought  by  the  ministry ;  if  he  has  made  oa| 
that  proposition,  then  that  will  fall  to  tha 

S'ound.  i  do  nbt  mean,  (because  yon  bav# 
e  paper  before  you,)  to  so  over  those  pas« 
sages,  at  the  outset  of  which  it  appears,  tlM 
person  of  the  king  has  been  directly  meant, 
though  some,  have  been  taken  up,  and  others 
omitted,  hv  my  learned  friend  in  the  defence* 
I  will  connae  myself  to  those  that  have  been 
taken  up.  He  tells  you,  there  ia  a  great  ac« 
knowledgmeot  of  the  ruyai  virtues.  What  a 
wretched  misery  is  that  in  the  obvious  sense  of 
those  that  are  to  determine  upon  it.  If  he  doea 
acknowledge  those  royah  virtues,  lie  taxes  the 
king  with  those  that  are  directly  opposite  tq 
those  qualiUes,  and  the  taxing  of  them,  I  will 
poiut  out  to  you  immediately.  |n  the  first 
place,  my  learaed  friend  says,  what  is  said  of 
the  king,  is  but  the  ordinary  accident  of 
thrones,  and  the  most  active  of  kings  hava» 
in  some  part  of  their  lives,  suffered  in  the  ad* 
ministration  of  governiuent.  And  tiierefore.  it 
might  be  as  well  said  of  all  kings  whatsoever,  oc 
at  least  the  greatest  number  of  kings,  and  no 
harm  could  come  from  tlie  zeal  that  is  express^ 
ed  to  the  present  king.  Observe  the  language 
of  the  |)aper  itself.  *'  It  is  the  misfortune  ol 
your  life,  and  the  cause  of  your  reproach  and 
distress."  Is  this  the  language  that  may  htk 
said  of  all  kings  P  and  his  being  unacouamted 
with  tlie,  language  of  truth.  This  is.only  drop^ 
ping  ideas  concerning  the  application  to  thit 
king,  aod  very  far  from  fact;  and  therefor^ 
the  officers  of  the  crown,  are  they  wbo.WAnI 
to  make  that  a  libel  upon  the  kiogi  tliat  waano 
hbel.  Were  it  only  about  in  coffee  houses^ 
that  the' king  was  unacquainted  with  the  lanr 
guage  of  trutli,  and  constan|Lly.  erring,  and  tbajt 
he.  bad  opt  djiscovered  bis  pr^udi^  j   wei^ 
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that  laid  about  upon  tables  iu  taverus  and  cof- 
fee-houses, nobody  understood  it  to  be  a  libel. 
But  it  becomes  a  libel,  when  the  officers  of  the 
crown,  for  the  Tiodication  of  the  character  of 
the  king,  thouffht  proper  to  bring  it  before  a 
court  to  be  justiBed  there.  With  regard  to  the  ^ 
lord  lieutenant  of  Ireland,  my  learned  friend 
says,  there  is  no  application  to  the  king. 
<  Certainly  there  is  no  application  to  the  king 
vrhatsoever.'  Now  let  us  see  a  little  whether 
there  is  nut. 

**  The  people  of  Ireland  gire  you  efery  da^ 
fvesh  marks  of  their  resentment  •'*  so  that  it  is 
introduced  to  the  king.  '^  They  despise  the  mi- 
flerable  governor  you  have  sent  them,  because 
he  is  a  creature  of  lord  Bute."  This  is  the 
abuse  upon  lord  Townshend ;  for  what  reason 
is  best  known  to  the  author  himself;  but  if  they 
are  masters  of  men's  characters  to  treat  them 
just  as  they  please,  there  is  an  end  of  all  law 
and  justice.  But  when  it  concerns  the  person 
of  a  king,  it  is  not  from  the  natural  ideas  th^y 
are  so  ready  to  confound  the  person  of  a  king 
in  the  person  of  his  representative,  as  he  states 
the  people  of  Ireland,  every  day  giving  fresh 
marks  of  their  resentment,  because  they  under- 
stand there  is  no  difference  between  the  original 
af  a  king,  and  tlfeir  representative.  It  is  not 
owing  to  a  confusion  of  their  ideas  they  do  in 
that  manner  confound  it.  What  does  he  say  in 
the  next  part  after  Ireland  ?  He  then  proceeds 
to  state  America,  of  which  he  first  of  all  says, 
**  they  were  ready  enough  to  distinguish  between 
the  kiug  and  his  ministers,  and  to  throw  the 
fault  upon  them ;"  and  that  I  suppose  is  not  to 
be  applied  to  the  king.  But  afterwards  he 
says,  **  the  decisive,  personal  part  you  took 
agaiust  them  ;'*— is  this  charging  the  ministry  ? 
*'  that  decisive,  personal  part  you  took  against 
them,  has  efiectually  banished  that  first  dis- 
tinction from  their  minds ;  they  consider  you 
as  united  with  your  servants  against  America, 
they  knowing  how  to  distinguish  the  sovereign 
and  a  venal  parliament  qn  one  side,  from  the 
real  sentiments  of  the  English  people  on  the 
other."  Has  this  no  application  to  the  king  ?  ft 
certainly  has.  I  have  stated  these  few  in- 
stances, merely  because  they  were  those  that 
have  been  taken  up,  in  order  to  shew  they  have 
no  application  to  the  king.  Gentlemen,  1  have 
stated  them  to  you,  imagining  we  are  so  far 
upon  a  just  ground,  and  that  you  can  imagine 
no  other  but  that  the  king  is  as  plainly  distin- 
guished from  every  body  else,  as  any  thing  in 
the  world  can  be  distinguished. 

They  are  right  in  saying,  that  if  you  find  it 
is  meant  so,  what  avails  all  that  has  been  said. 
But  they  go  beyond  that ;  and  very  properly 
say  you  are  the  refuge  of  liberty.  You  are 
so.  You  are  the  refuge  of  those  who  find 
themselves  wronged  contrary  to  the  laws  of 
this  country,  and  apply  to  the  laws  of  this 
country  for  redress.  And  if  you,  who  are  the 
refuge  of  liberty,  in  that  sense,  shonid  either 
by  such  delusion,  or  influence  of  prejudice  and 
warmth  in  favour  of  such  strange  ideas,  endea- 
voured to  be  pilt  upon  them,  deny  that  justice 
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to  those  that  apply  for  justice,  there  consequeoi- 
ly  is  neither  liberty  nor  property,  nor  reputa- 
tion, nor  any  thing  which  this  country  has 
hitherto  thought  worth  protection,  and  the  laws 
would  not  be  able  to  protect  them.  I  protest 
to  God,  it  appears  to  me  in  a  ressonlog  way, 
too  strange  a  proposition,  to  say  liberty  is  con- 
cerned in  protecting  a  man  ih  writing  injorioosly 
and  opprobriously  against  the  character  of  a 
man,  which  is  the  same  as  if  it  was  concerned 
in  protecting  a  man  in  robbing  upon  the  high- 
ways. Gentlemen,  you  may  as  well  have  the 
question  put  for  your  discussion,  whether  you 
would  have  ten  or  fifieen  guineas  privately 
stolen  from  your  person,  by  which  toe  party 
would  be  liable  to  be  condemned,  or  whether 
you  would  have  your  name  bung  out  to  the 
public,  as  a  man  who  is  disgraceful,  dishonest, 
and  unworthy  of  any  post  you  held.  Which 
would  you  choose  ?  And  in  the  name  of  com- 
mon sense,  which  can  any  man  expect  you 
should  choose?  And  how  can  you  nnd  yoor 
verdict  when  you  are  desired  to  withhold,  con- 
trary to  all  evidence,  and  every  necessary 
conclusion,  that  justice  which  those  conclu- 
sions do  call  for?  You  are  not  desired  to  be- 
lieve they  are  not  published  by  the  defendant; 
that  is  given  up  here ;  you  are  desired  to  be- 
lieve, that  they  do  not  talk  of  the  king  in  the 
paper.  That  argument  is  not  what  1  ex- 
pected to  have  been  proved.  You  are  desired 
to  think  it  would  be  a  derogation  from  your 
authority,  should  you  be  obliged  to  find,  ac- 
cording to  the  evidence.  To  be  sure  you  are 
bound,  if  we  could  not  make  out  the  truth  that 
belongs  to  the  charge,  which,  if  we  do,  without 
you  can  find  reasons  to  deny  that  very  truth 
which  youc  reasons  and  consciences  caonot 
resist  $  lo  be  sure,  that  is  one  of  the  inferior  si- 
tuations of  a  jury.  But  that  is  an  inferiority 
which  don't  belong  to  yoor  situations  alone. 
Judges  are  likewise  sworn  to  |ironounce  ac- 
cording to  law;  and  that  is  all  the  constraint 
upon  the  office  you  now  hold  ;  and  if  you  find 
the  facts  are  as  I  stated  in  the  outset,  notwith- 
standing what  has  been  said  in  the  d^ence,  it 
will  be  too  pUin  an  abjBurdity  to  say  be  is  not 
guilty. 

Lord  Mansfield,  Gentlemen  of  the  jury,  if 
the  direction  that  I  am  ^oing  to  give  you,  as  to 
the  object  of  your  consideration,  and  the  rule 
and  ground  upon  which  your  verdict  ought  to 
be  founded,  according  to  the  law  and  constito- 
tion  of  this  kingdom,  and  that  oath  that  is 
taken  by  each  of  you;  I  say,  if  that  direction 
should  be  mistaken,  1  have  this  comfort  in  roy 
own  mind,  that  it  will  not  be  final,  but  upon 
application  to  the  Court  for  a  mis-direciion,  it 
can  be  set  right.  The  direction  1  am  going  to 
give  you,  is,  with  a  full  conviction  and  confi- 
dence, that  it  is  the  language  of  the  law.  Tbis 
is  an  information  that  is  brought  agaiust  the 
defendant  for  printing  this  letter,  which  von 
have  heard  read,  of  the  tenor  set  forth,  and  of 
the  meaning  put  upon  those  parts  of  it, 
which  are  blanks  in  the  original|  by  the  a- 
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formation,  aDd  oonceniing  the  persons  charg- 
ed by  the  information,  to  be  the  persons 
concerning  Trbom'it  was  wrote.  This  is  the 
charge.  Now  the  question  for  yoa  to  try 
upon  the  evidence,  is,  whether  the  defen- 
dant did  print  or  publish,  or  both,  a  paper  of 
the  tenor,  and  of  the  meaning,  so  charged  by 
the  information  ?  As  to  its  being  of  the  tenor, 
the  paper  has  been  read  to  you,  and  if  it 
bad  not  been  of  the  tenor,  there  would  have 
been  an  objection  made  during  the  course 
of  the  reading ;  and  there  would  hare  been 
an  end  of  the  information,  if  the  charges 
were  wrong,  for  tliey  could  not  have  gone 
on  ;  therefore  there  is  no  objectioo  as  to  the 
tenor. 

The  next  thing  is  the  meaning;   and  the 
Daeaninfif  is  what  is  put  upon  it  by  the  infor- 
naation,  in  those  places  where  there  are  blanks 
ID  the  original,  as  k  dash  g  for  king,  m  dash  y 
for  majesty,  and  so  on,  as  you  heard  it  read. 
As  40  that,  there  has  been  90  particular  ob- 
jection made  by  the  counsel,  that  in  any  one 
instance  the  blank  is  ill  filled  up.    If  that  could 
have  been  made,  their  ingenuity  would  have 
found  it  out.     If  you  say  they  are  not  well 
filled,  and  the  paper  is  not  of  the  meaning  set 
forth  in  the  information,  then  you  must,  to  be 
sure,  acquit  him.    But,  if  it  is  of  the  tenor  and 
meaning,  set  out  in  the  information,  the  next 
consideration  is,  whether  he  did  print  and  pub- 
lish it?  Now,  as  to  that,  the  e?idence  stands 
uncontradicted,  and  without  any  observations. 
It  is  proved  to  be  bought  of  his  servant,  at  his 
house:  that  dropt  from  the'counsel  without 
any  observation.     If  yon  by  your  verdict  find 
the  defendant  not  guilty,  the  fact  established 
by  that  verdict,  is,  he  diid  not  publish  a  paper 
of  that  meaning;  that  fact  is  established,  and 
there  is  an  end  of  the  prosecution.    You  are  to 
try  that  fact,  because  your  verdict  establishes 
that  fact,  that  he  did  not  publish  it.    If  yon 
find  that,  accordioff  to  your  judgment,  your 
▼erdict  is  final ;  and  if  you  find  it  otherwise,  it 
19  between  God  and  your  consciences,  for  that 
ia  the  basis  opon  which  all  venlicts  ou^ht  to  be 
founded ;  then  the  fact  finally  established  by 
your  verdict,  if  you  find  him  guilty,  is,  that  he 
printed  and  published  a  paper^  of  the  tenor,  and 
of  the  meaning,  set  forth  in  the  information; 
that  is  the  only  fact  finally  established  by  your 
▼erdict ;  and  whatever  fact  is  finally  established, 
never  can  be  controverted,  in  any  shape  what- 
soever.   But  you  do  not,  by  that  verdict,  give 
ao  opinion,  or  establish  wmther  it  is  or  not, 
lawful  to  print  or  publish  a  paper,  of  the  tenor 
and  meaning  in  the  information ;  for  supposing 
the  defendant  is  found  guilty,  and  the  paper  is 
auch  a  paper,  as  by  the  law  of  the  land  may  be 
printed  and  published,  the  defendant  has  a  right 
to  have  judgment  respited,  and  to  have  it  car- 
ried to  the  highest  court  of  judicature.    There 
is  nothing  npon  the  fact :  if  in  point  of  law  it 
is  innocent,  it  would  be  an  innocent  thing,  ap- 
pearing so  upon  the  record.  Neither  is  it  found 
established  upon  your  verdict,  that  he  did  it 
with  any  degree  of  malignity  or  gnilt  in  the 


bare  act  of  printing  and  publishing.    If  he 
prints  that  which  is  unlawful,  it  follows  ia 
course,  whether  it  is  with  a  degree  of  greater 
or  less  malignity.   For  there  is  no  one  act,  that 
may  be  attended  with  a  greater  variety  of  cir- 
cumstances (almost  infinite)  than  the  manner 
in  which  a  man  might  print  and  publish ;  it 
might  be  from  the  lowest  to  the  highest  de* 
gree  of  guilt,  even  to  a  very  venial  degree  of 
guilj^    Now  that  is  not  established  by  your 
verdict,  all  those  epithets  being  a  mere  tbrm 
in  informations,  and  they  are  inferences  of  law, 
which  are  drawn  upon  the  printing  and  pub- 
lishing a  libel,  if  it  comes  out  upon  the  face  of 
it  to  1^  a  libel.    It  is  very  true,  I  am  used  to 
speeches  made  to  juries,  to  captivate  them,  and 
carry  them  away  from  the  point  of  enquiry. 
Mr.  Serjeant  Glynn  did  admit,  the  indnccfment 
was  not  to  be  proved ;  not  so  much  proved,  aa 
is  set  forth,  as  malice  of  forethought,  in  casea 
of  murder,  or  the  instigation  of  the  devil,  and 
yet  the  form  is  kept  up.    As  to  the  other  epi- 
thets, he  did  admit  of  them,  as  his  candor  made 
him  do.    AAer  arguing  upon  the  epithets  of 
seditious  and  malicious,  he  did  say  at  last,  I 
do  not  see  it  is  necessary  to  give  proof  of  tha 
whole ;  therefore  that  is  not  the  fact  to  be  found 
by  your  verdict,  that  is  inference  of  law ;  and 
many  instances  shew  when  the  jury  have  found 
him  guilty,  before  the  defendant  comes  up  for 
judgment,  he  is  at  liberty  to  extenuate  hia 
crime,  and  even  his  own  affidavit  will  do  it ; 
and  if  the  fact  had  been  found  by  the  verdict, 
it  is  impossible  that  can  ever  be  controverted, 
nor  ever  further  looked  into.    These  are  tbe 
grounds,  therefore,  which  I  leave  to  yon  for 
ynur  consideration.    If  you  are  not  satisfied 
that  the  paper  proved,  is  of  the  meaning  put 
upon  it  by  the  information,  wbere^the  blanka 
are  filled  up,  and  the  persons  concerning  whom 
it  is  spoken  of,  you  must  acquit  the  defendant. 
If  3'ou  doubt  of  the  evidence,  as  to  its  being 

? roper  evidence,  you  must  acquit  the  defendapt. 
f  you  are  satisfied,  as  to  both  those,  that  ia 
the  matter  to  be  ealablished ;  by  both  those, 
and  according  to  right,  you  oup^ht  to  find  it. 
And,  indeed,  if  you  were  lor  having  the  power 
of  pronouncing  a  verdict  of  not  guilty,  as  to 
the  fact ;  to  be  sure  the  jury,  in  ever?  cause, 
may  make  an  end  of  the  question,  whether  they 
have  not  a  right  to  find  that  verdict.*  If  yott 
take  opon  yon  to  determine  tbe  law,  you  must, 
for  the  sake  of  your  own  consciences,  be  sure 
to  determine  according  to  law,  and  you  must 
be  siire  that  the  law  is,f  that  such  a  paper  may 
be  printed  and  published,  of  the  tenor  you  find 
it ;  the  consequence  of  which  is  very  obvious 
to  be  seen  upon  this  occasion.  If  the  law  was 
to  be  determined  in  every  particular  cause, 
what  a  miserable  condition  would  this  country 
be  in  with  regard  to  that  part  of  it,  as  it  is  said 
there  cannot  be  a  greater  curse  than  uncertainty 

•  See  vol.  6,  pp.1013,  et  ieq» 

f  As  to  this  method  of  address  to  a  jury  in 
such  a  case,  see  *  Another  Letter  to  Mr.  Al* 
mon,'  p.  58, 
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iki  the  law ;  for  one  jury  in  Middlesex  find  one 
Wfty»  and  a  jary  in  London  another  way.  A 
jury  in  Middlesex  has  found  a  verdict/ and 
ennvided  one  person  *  for  the  pnUtcation  of 
this  sakne  paper,  but  yon  are  not  bound  by  that. 
If  jdriea  irere  to  find  according  to  the  dinerent 
impressions  the  different  points  of  law  have 
upon  tbeoi,  there  iiiij^ht  be  no  law  at  all  upon 
the  subject.  You  will  consider  of  it,  and  t  will 
repeat  to  you  affain,  vou  must  be  satisfied  as  to 
the  meaninffs  Uid  dfown  in  the  information, 
and  concerning  the  persons,  and  yon  must  be 
■itisfied  with  regard  to  the  publication;  if  you 
are  satisfied  yon  will  find  him  guilty;  if  not' 
yoa  Irill  find  Dim  not  guilty .f 

The  Trial  began  about  nine  o'clock  in  the 
niornittg,  and  was  finished  about  twelre.  The 
jnrv  retired  intb  a  prirate  room,  and  continued 
locked  up,  till  half  an  hour  past  seven  in  the 
evening,  at  which  time  they  were  agreed  in 
their  verdict ;  and  the  Court  being  broke  up, 
they  carried  it  to  lord  Mansfield,  at  his  honse 

IB  Bloomsbory-square.    His  lordship  met  them 

*i    ■  11        -  .  I.I        ■■       ■■     ■        I. 

*  See  Almon's  Case,  p.  868,  of  this  volame. 
f  Bat  now  see  stat  32  G.  3,  c.  60. 


at  his  parlour  door,  in  the  passage,  atid  the 
foreman  having  pronounced  their  verdict  Not 
Guilty,  his  iQrdship  went  away  witboot  saying 
a  wohl.  Bnt  there  being  a  vast  concourse  of 
people  in  the  square,  who  had  followed  the 
jury  from  Guildhall,  they,  as  sbon  as  the  ver- 
dict was  known,  testifiiied  tbdr  Joy,  by  thi 
loudest  huzzas. 


Several  inaccuracies  in  the  precediii((  re- 
ports of  the  cases  of  Almon  and  Miller  1  hive 
not  ventured  to  alter. 

As  to  the  proceeding  for  an  attachment 
against  Almon  in  respect  of  thepublication  of 
the  *  Letter  concerning  Libels,  Warrantf ,  Sei- 
zure of  Papers,'  &c.  see  vol.  19,  p.  1082;  and 
Lord  Chief  Justice  Wilmot*s  *  Notes  of  Op»* 
nions  and  Judgineots'  as  there  cited. 

Concerning  the  nou-examination  of  MDIer, 
p.  835,  see  what  Mr.  Dunning  said  h)  the 
House  of  Commons,  reported  16  New  Pirl. 
Hist.  p.  1979. 

Of  the  conversation  which  passed  bet#ee& 
Mr.  Mackworth  and  lord  Mansfield,  p.  83S, 
see  Mr.  Mackworth's  account,  16  New  Pari. 
Hist.  1149,  1189. 


555.  The  Case  of  Henry  Sampson  Woodfall,  on  an  Information 
filed  by  the  Attorney  General  for  publishing  Junius's  Letter  to 
the  King:  10  Geouge  III.  a. p.  1770.*    [London  Museum.] 


June  13. 

A  HIS  day  came  on  at  Guildhall,  before  lord 
chief  joatice  Mansfield,  the  trial  of  an  informa- 

*  The  report  here  gfi?en,  ia  the  fulleat  which 
I  have  seen  of  this  Trial.  I  have  therefore  ia- 
a^rted  it,  notwithstandioff  the  flippancy  and 
partiality  of  its  manner.  In  Mr.  G.  Woodfisdl's 
recently  published  edition  of  Juniua'a  Letters 
(in  which  edition  is  exhibited  various  illustra- 
tion of  that  work,  and  consequently  of  the 
history  of  these  prosecutions)  is  inserted  in  a 
note  to  the  author's  preface,  a  very  abridg^ 
account  of  this  Trial,  from  which  I  shall  print 
below  the  report  of  lord  Mansfield's  charge  to 
the  jury. 

-  The  following  passaf^pe  from  a  note  to  vol.  S, 
p.  69,  of  Mr.  Woodfall's  publication,  is  not 
impertinent  in  this  place: 

'*  The  address  to  the  king  through  the  me- 
diam  of  this  Letter^  made  a  very  great  im- 
presaion  upon  the  public  mind  at  the  moment 
of  its  app^rance,  and  though  500  copies  of  tlie 
Public  Advertiser  were  printed  in  addition  to 
the  usual  numbers,  not  a  single  copy  was  to 
be  procured  in  a  few  hours  after  its  publica- 
tion. The  author  himself,  indeed,  seemed  to 
entertain  a  very  favourable  opinion  of  it ;  as  in 
Private  Letter,  No.  15,  speaking  of  this  Letter, 


tlon  filed  by  Mr.  Attorney  General  ex  (ffieWf 
against  Henry  Sampson  IVoodfali,  for  printiag 
and  publishing  a  letter  signed  Junius,  in  the 

Public  Advertiser,  of  the  19th  of  Dec.  1769. 

-    -  — ^-^—^^'^ 

he  says,  *  I  am  now  meditating  a  capital,  and, 
'  I  hope,  a  final  piece.'     It  was  for  this  pro* 
ductiou  that  the  printer  was  prosecuted,  aad 
obtained  the  celebrated  verdict  of  *  guilty  of 
prmting  and  publishioff  only,'  the  consequence 
of  which,  as  already  observed  in  note  to  vol.  1, 
p.  39,  was,  that  two  distinct  motions  were 
made  in  court ;  one  by  the  counsel  tor  the  de- 
fendant in  arrest  of  judgment,  grounded  on  its 
ambiguity,  and  another  by  the  counsel  for  die 
crown,  to  compel  the  defendant  to  shew  cavse 
why  the  verdict  should  not  be  entered  up  ae- 
conlinfif  to  the  legal  import,     Ttfe  case  oeiBf 
argued,  the  conrt  of  Kjng's-benoh  ultimsldr 
decided,  that  a  new  trial  should  be  granted. 
This  accordingly  commefaceil,  whan  the  At- 
torney General  observing  to  the  Chief  Jaitis'f 
that   he  had  not  the  original   newspaper  by 
which  he  could  prove  the  poblication;  bis 
lordship  laconically  replied,   *  That's  not  my 
*  fault,  Mr.  Attorney :'    and  in  this  maaaer 
terminated  the  aecond  trial.    The  fact  is,  that 
the  foreman  of  the  jury  upon  the  first  trial  bad 
pocketed  the  paper,  upon  its  being  handfdja 
the  jury  bfix  for  inspection,  and  had  aflerwardi 
deatroyed  it.    The  expiooeiht  '  '    '^  -^ 
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[898 


Only  wtmnroi  theSpeekl  Jury  attnided,  u 
IoUowb: 

WilTMm  Bood,orWalbrook. 
Ptier  Cazalet,  SwitbiD's-laoe. 
Alemnder  Peter  Allan,  Matk-lme. 
Frederick  Cumeretly  Mincing-laDe. 
Hamaa  M^er,  ditto. 
John  Thomas,  ditto. 
BimiD^D  Bnggin,  Phitpot-huie. 

To  which  were  added  the  following  fire 


William  Halyard,         .     . 

Paul  Varfes,  carpenter.  Dutaff-lane. 

William  Sbley. 

William  Willet,  plaislerer,  DiaUff-lane. 

William -^    * 


After  Mr.  Walker  had  opened  the^»use,  by 
reidSnff  the  letter  au^ed  Junina,  5cc.  with  the 
ioae&ooet  of  the  iniormatioo, 

Mr.  Attorney  General  (De  Grey)  began, 
exactly  at  ten  o'clock,  by  8ayin|^,  that  notbinff 
bad  ever  raiaed  a  jilster  indignation  in  the  mind 
'9i  every  roan  who  wishes  the  cootinuaaee  of 
Ditr  excellent  constitution,  than  this  letter  of 
Junius.  He  then  addressed  himself  to  the 
passions  and  interest  of  the  jurors,  bv  telUng 
them  thai  they  were  more  than  any  other  men 
concerned  to  bring  such  offenders  to  justice, 
because  any  thing  that  tended  to  public  oonfb- 
sioo,  was  more  especially  Imtal  to  commerce, 
and  to  those  who  haxard  large  fortunes  in 
trade.  He  said,  that  thb  letter  of  Junius 
tended  to  public  confusion.  He  then  haran* 
goed  with  great  seemin|[  zeal  on  the  glorious 
uberty  of  the  press,  which  be  acknowledged 
ought  to  be  encouraged  and  exercised,  as  far 
as  could  ponibly  consist  with  the  very  being 
of  society.  But  he  said,  thst  the  abuse  of  the 
liberty  of  the  press  b  more  fatal  than  any 
other;  and  therefore  entreated  them  not  to 
SQfier  thnt  Kbcrty,  intended  for  our  salvatiooy  to 
be  turned  to  sedition,  to  our  perdition.  He 
anid,  the  jur^  would  be  instructed  from  the 
bench,— that  is,— a — a— he  must  believe  tb^ 
wwdd  be,  instructed  from  the  bench ;  that  the 
uoW  two  things  Ibr  their  consideration  were, 
1.  Whether  tSe  blanks  in  the  printed  paper 
were  Ihiriy  Ailed  up  in  the  informatioo :  and 
9.  Whether  there  were  sufficient  evidence  for 
the publicatioa  of  the  paper  by  Woodlhll. 

Mr.  Attorney  General  then  said^  he  thought 
■ ■ "       I*"  ■ ■■ 

not  to  in  this  prqseoutMNi,  as  stated  in  Private 

Letter,  No.  19,  nmoonted  to  about  ISOi.    The 

Intw  Mr.  Almon,  who  was  also  proseented  for 

telling  a  reprfait  of  this  Letter,  asserts,  in  a  note 

to  another  edikion  of  this  woiic,  that  the  legal 

cxpence  incurred  in  defending  his  own  action, 

irbich  couM  not  exceed  that  of  the  original 

pnMer,  amounted  to  between  5  and  600/.  1  An 

•sagl^aration  which  proves  the  necessity  ^  of 

exerciring  no  small  degree  of  cautioo,  in  esti* 

Bsatittg  whatever,  other  fads  he  has  attempted 

to  advance,  with  a  view  of  elncidatiug  the  go* 

•ami  biHofy  of 4hc|MMt.'' 
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it  proper  to  explain  bis  own  conduct ;  because 
he  was  not  mmly  an  advocate  in  theae  mat* 
tma,  but  officially  answerable.  This  letter  of 
Junius,  ^e  aasured  the  jury,  had  given  univer- 
ssl  offence.  He  had  therefbre  in  hand  six 
other  prosecutions  of  different  publishers  for 
the  same  offence.  He  thought  it  his  doty  to 
prosecute  them,  and  had  therefore  demanded 
the  names  of  the  publishers,  because  he,  Mr. 
Attorney  General,  does  not  read  oew8«  papers. 
In  the  objects  of  proeecution,  he  endeavoured 
to  make  a  distinction,  and  to  pas  by  those  who 
were  poor  or  had  large  families  of  childreni. 
^  (Sec.  He  declared  upon  his  honour,  as  a  man, 
that  be  bad  no  motive  to  urge  him  against  any 
particular  publisher,  but  merely  the  execution 
of  bis  office.  That  he  could  have  wished  to 
have  tried  Mr.  what's  his  name  ?—WoodfidU 
aye,  Mr.  WoodAdI,  the  original  publisher,  first: 
because  as  for  who  was  the  author  of  Junius, 
that  he  could  by  no  means  discover,  that  r^ 
mained  an  hnnenetrable  secret. 

After  this  defence  of  himself,  Mr«  Attorney 
General  returned  again  to  the  cause  in  hands 
by  repeatingto  the  ^ury  that  if,  1st,  the  blanks  in 
the  Public  Advertiser  were  fairly  filled  up  by 
the  inuendoes  of  the  informalion ;  and  if,  Sdly, 
the  publication  was  proved^  the  jury  mnst  find 
Mr.  Woodfall  guilty. 

Crowder,  the  first  witnets,  was  then  called 
at  twenty  minutes  after  ten,  and  examined  by 
Mr.  Thurlow,  (Solicitor  General.) 

Crowder  deposed.  That  it  is  nis  office  and 
employment  to  buy  up  the  publications  of 
every  day  for  the  Treasury  (on  Almob's  trial, 
this  same  witness,  Crowder,  called  hlmselt^  an 
assistant  to  the  Messenger  of  the  Press)  that  he 
bought  the  Public  Advertiser  in  question,  of 
one  Colford,  v  hom  he  supposes  to  be  Mr. 
Woodfan*8  man;  he  bought  it  in  Mr.  Wood- 
tail's  publishipg  room;  he  bought  twelve  of 
them.  He  had  bought  the  Public  Advertiser 
every  day  at  Mr.  Woodfall's  for  a  year  past. 

The  Letter  of  Junius  was  then  read  from  tha 
paper. 

The  second  witness,  Robert  Harrii^  was 
sworn,*  and  examined  by  Mr.  Morton.  He 
said  he  was  the  register  of  the  stamps.  He 
produced  his  book,  in  which  the  news-paper  of 
each  day  is  kept,  for  an  account  of  the  adver* 
tisements  which  are  paid  for :  be  said,  the  ac- 
count for  the  Public  Advertiser  is  kept  in  the 
name  of  Mr.  Woodfall ;  that  receipts  are  made 
out  to  him ;  that  bis  servant  generally  attends 
monthly  to  settle  accounts  for  the  duty  on  the 
adrertisements  in  that  iwper,  bat  .that  some- 
times Mr.  Woodfall  baa  attended  in  person. 

The  third  witness,  iLee]  was  sworn  and 
exMdined  by  Mr.  Wallabe.  He  said  he  was  a 
aervaat  to  sir  John  Fielding ;  that  he  had 
oAc»  carried  advartinemeiits  IVom  his  roaster  to 
Mr.  Woodfall ;  bad  sometisaesaoen  Mr.  Wood- 
Ihll  and  delivered  them  to  him,  but  very  raroljf  i 
that  he  had  one  reesipt  for  aiivcrtisements  ia 
the  PuUic  Advertiser^  signed  by  Mr.  WoodlaU. 

SM 
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Here  ended  the  evidence  and  pletdiDg  on 
tiie  side  of  tlie  prosecution. 

Mr.  Serjeant  Glytm  said,  He  agreed  with 
Air.  Attorney  General  as  to  the  excellence  of'.a 
London  jury,  and  doubted  not  the  liberties  of 
the  people  were  sufficiently  safe,  while  there 
were  trials  b^  jur^.  He  told  the  jury,  that  if 
they  were  of  opinion,  that  the  sense  put  upon 
Juniu8*s  Letter  in  the  information,  was  the  true 
sense ;  if  it  was  clear,  that  it  was  a  false,  scan- 
,  dalous,  and  seditious  libel ;  if  they  thuui^ht  his 
client  published  it  with  a  professed  intention,  a 
premeditated  design,  of  abusingr  and  aspersing^ 
the  king ;  if  the  defendant  meant  or  wished  to 
alienate  the  aflfectiona  of  fusnMJesty*s  snl^ects; 
if  it  appeared  to  them  that  his  end  in  printing 
.it  was  to  stir  up  rebellion  and  coinmotion ;  as 
Jionest  oien  they  ought,  and  undoubtedly 
would,  bring  his  client  in  guilty :  bnt — if,  on 
the  contrary,  the  temper  of  the  times  was  such, 
that  the  people  needed  that  kind  of  information 
ooDtaioed  in  the  letter ;  if  tbb  facta  could  be 
proved  ;  if  the  acts  of  government,  in  which 
the  king,  as  a  part  of  government,  was  nece^ 
aarily  and  virtually  concerned,  highly  de- 
manded public  reprehensiott  ;  and  the  printer 
publishca  it  with  the  truly  laudable  motive  of 
informing  his  fellow-subjects ;  if,  so  far  from 
4x>utaining  any  personal  abuse  of  the  king,  it 
was  written  with  an  honest  but  guarded  free- 
dom ;  the  author  and  publisher  would,  bv  all 
*  worthy,  all  sensible  men,  be  considered  as  bav- 
in(|^  acted  the  parts  of  good  sulyects,  and  good 
citizens.  He  informed  the  jury,  that  the 
counsel  for  the  crown  bad  not  gone  upon  the 
subject-matter  of  the  Letter ;  thev  did  not  even 
attempt  to  prove  it  a  libel,  notwithstanding  the 
epithets  bestowed  upon  it  in  the  information ; 
and  that  the  paper  in  which  it  was  first  printed, 
was  not  by  any  means  set  apart  solely  to  can- 
vass for  party  or  faction,  but  was  equally  open 
to  alt :  he  aduiitted,  ibat  private  personal  abuse 
was  wrong,  but  the  public  acts  of  government 
often  demanded  public  scrutiny ;  that  many, 
very  many  of  the  highest  rank,  as  well  as  from 
'the  highest  to  the  lowest  in  the  opposition, 
^had  b^n  scandalously  traduced  and  vilified  in 
the  public  papers  with  impunity ;  that  if  the 
defendant  was  brought  in  guilty,  the  hands  of 
every  publisher  would  be  tied,  and  the  ^ntle- 
Qien  not  in  office  might,  by  th^  ministerial 
.scrA>blers,  be  abnsed  to  the  grossest  dcj^^ree,  as 
it  would  be  dangerous  to  answer  them,  if,  upon 
the  appearance  of  every  free  answer,  informa- 
tions were  to  be  filed,  and  the  printers  con- 
victed and  punished ;  the  liberty  of  the  press 
was  immediately  concerned ;  tne  stroke  was 
levelled  at  it  in  this  prosecution:  but  he  did 
inot  doubt  the  jurv  would  fnaturely,  deliberate- 
ly, and  utlentively  'Oonsider  the  matter,  read 
over  the  Lettes  with  care  and  cireuniBpeotioii; 
swd  if  they  found  it-was  not  written  with  intent 
to  vilify  the  peraen  of  the  img,  but  freely  to 
canvass' theaets  of  govwmment,  they  would 
consider  liM  puMisker  as  having  done  his  fel- 
Jew-sttbjeets  epseatial  temue,  uAd  M^oit  htm. 
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tAt,  Lee,  the  other  c«>unsel  for  the  defiendnt, 
then  got  up,  and  began  with  observing,  that 
after  the  very  learned  and  able  speech  made  by 
Mr.  Serjeant  Glynn,  little  remained  for  him  to 
say,  but  he  |>articularly  urged  the  jury  to  coo- 
sitter  the  intention  of  the  printer  in  pubKiihing 
it,  and  to  remember  how  peculiarly  neoenary 
it  was,  at  this  juncture,  tnat  the  press  ihottid 
be  open  to  all  political  discussion .  H  e  defesdei 
the  paper  on  tne  same  principles  ss  Mr.  Glyna, 
and  made  a  very  ek)qoent  and  jodidetts  hi* 
rangue,  concluding-  with  declaring,  that  ai  as 
intention  could  be  proved,  they  onght  sot  to 
find  his  client  guilty  • 

Mr.  Attorney  Ueneral  affected  a  kiid  sf 
surprise;  he  said,  the  counsel  for  the  deliea- 
dant  had  stated  points  of  law  to  the  jury;  that 
he  believed  he  had  a  right  to  reply,  notwith- 
standing  they  had  not  examined  witoetsefl; 
and  he  believed  so,  he  said,  because  they  bad 
stated  points  of  law  which  he  did  not  allow. 

Lord  Mansfield  tokl  bin,  that,  as  Attoroey 
General,  he  might  reply,  notwitbstandiog  tat 
defendant  had  uot  examined  witaesMs:  that 
the  Solicitor  General  indeed,  or  any  stber 
oonnsel,  could  not;  bat  that  the  Attorney  Go- 
ueral  might  [See  p.  762,  and  vol.  IP,  p.lS7a] 

Mr*  Attorney,  General  doubted  about  Ui 
right  to  reply  ;  aakl,  however,  he  believsd  \» 
bad  a  right ;  bnt  that  be  would  not  be  ssrti* 
cttlar,  that  be  would  not  reply  (yet  ail  ^ 
while  he  still  kept  making  a  reply,  such  v  i 
was)  at  length  finished  with  saying,  The  bewk 
will  reply  on  those  poinU  to  the  defeodaat*! 
esQuael,  and  instruct  the  jury  properly. 

Mr.  Attorney  General  was  not  miatakeo  is 
his  former  belief,  and  in  his  latter  declaration 
of  what  the  bench  would  do  and  say :  for  lord 
Mansfield  then  gave  his  charge  to  the  juiy 
according  to  Mr.  Attorney  General's  anticipi- 
tion. 

Lord  M&ntfield  told  the  jury,*  that  Ifacit 

*  The  following  is  the  report  of  k»rd  Man* 
fiekl's  direction  to  the  jury,  given  in  tbe  pre* 
face  to  Mr.  G.  Woodfiill's  edition  of  Jnaiw: 

«'  Lord  Mansfield,  in  bin  charge,  told  tbl 
jury,  That  there  were  only  tiro  ^oialslbrtbev 
considsraiMHi :  tbe  iirat  the  priatiag  and  f^ 
lisbittg  tbe  paper  in  qneMioft  ;  tbe  secondt  tbs 
sense  and  meaning  of  it:  tbatailotheehargM 
of  its  bein^  malkions,  seditloiM,  ^  ^y  j^ 
inferences  in  law  about  which  no  evidence  aaad 
be  given,  any  more  than  that  part  of  an  inM» 

nent  need  be  provod  by  evidence,  wwa 
obarges a  man srith being  mofedby tbeiniti- 
galHMioftbedeva:  that  tbevefofe  the  poB&D^ 
and  sense  of  tbe  paper  w«ra  alone  what  the 
jury  had  to  ooosider  of;  and  that  if  tbe  psfir 
should  really  contain  no  breacb  of  tbe  la^ 
tfaat.wia  a  matter  which  might  ikAci^*|]J^  '* 
moved  in  asrest  of  judgment :  that  ^  "'^  ||* 
evidence  te  sum  up  to  Uiem,  as  tbe  defeadaal^ 
oonuael  admitted  the  psintiiig  and  pubbcalim 
to  be  well  profed :  that  an  to  tbe  ^ensM^Y 
bad  DOt  called  in  doohtifaamwiMir  m  im* 
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were  oaly  two  points  on  whieb  Hiey  were 
sworn  to  git e  their  vordict :  there  were  only 
two  points  On  whichy  ocoording  to  their  oath, 
dMy  most  determine,  Thst  *as  tor  the  inten- 
tion, the  ainltce,  sedition,  or  eny  other'  stiH 
liflrder  words  which  might  be  ffiren  in  infor- 
tostion*  for  libels,  -  whether  public  or  priTste, 
they  were  mere  formal  words ;  mere  words  of 
conrse ;  mere  inference  of  law,  with  which 
the  jury  were  not  to  oonoem  themselves ;  that 
they  were  words  which  signify  nothing ;  jost 
is  when  it  is  said  in  biln  of  indictment  for 
innrder,  «*  instigated  by  the  devil  *,'>  &».  that 

the  dashes  in  the  paper  were  filled  np  in  the 
reeord,  by  giving  any  other  sense  to  the  pas- 
;  if  tSey  - 


had,  the  jury  wonld  have  been 
to  consider  which  application  was  the  true  one, 
that  charged  in  the  information,  or  surgested 
hy  the  defendant  That  the  jury  might  now 
OHOpare  the  paper  with  the  information :  that 
if  they  did  not  find  the  application  wronp^,  they 
most  find  the  defendant  gcHlty  ;  and  if  they 
did  find  it  wrong,  they  must  acquit  him :  that 
this  was  not  the  time  for  alleviation  or  ag^- 
▼ation,  that  being  for  future  consideration: 
that  every  snbject  was  under  the  controni  of 
the  law,  and  had  a  right  to  expect  from  it 
protection  for  his  person,  his  property,  and  his 
flfood  name :  that  if  any  man  offended  the  laws, 
Ee  was  amenable  to  them,  and  was  not  to  be 
eensnred  or  punished;  hot  in  a  legal  course : 
that  any  person  libelled  had  a  right  either  to 
bring  a  civil  or  a  criminal  prosecution :  that  in 
the  tetter,  whtob  is  by  information  or  tndict- 
mtot,  it-is  imtnaterial  whether  the  publication 
he  false  or  true :  that  it  is  no  defence  to  say  it 
is  true,  bedanse  it  is  a  breach  of  the  peace,  and 
therefore  criminal ;  but  in  a  civil  prosecution, 
it  is  a  defence  to  say  the  charges  in  the  publi- 
cation are  trne ;  *  because  the  plaintiff  there 
Mies  only  for  a  pecuniary  satisfaction  to  him- 
self;  and  that  this  is  the  distinction  as  to  that 
imtore  of  defiance. — His  lordship  said,  he  was 
eftaid  it  was  too  true  that  few  characiers  in 
the  kingdom  escaped  libels :  that  many  were 
▼ery  injuriously  treated*-4ind  if  so,  that  the 
heat  way  to  prevent  it  was  by  an  application  to 
the  law,  which  is  open  to  every  man :  that  the 
liberty  of  the  press  consisted  in  every  man 
having  the  power  to  publish  his  sentiments 
tvithout  first  applying  for  a  licence  to  any  one ; 
httt  if  any  man  published  what  was  against 
law,  he  did  it  at  his  perH,  and  was  answerable 
Jhr  it  in  the  same  manner  as  he  who  sufifers 
hie  hand  to  eommit  an  asstulty  or  hit  tongue, 
to  utter  Uasphemy." 

*  la  the  *  Letter  from  Candour  to  th«  Poblic 
Advertiser,*  it  is  mentioned,  that  in  the  trial  of 
the  printers  of  the  North  Briton,  No.  45,  in 
1764,  lord  Manifield,  in  a  very  masterly  man- 
ner, interrupted  the  counsel,  and  informed 
-them,  and  afterwards  in  an  efahorate  discourse 
elearty  instructed  the  jury,  that  the  words  in 
the  Information,  charging  the  paper  to  have 
heau  ptMished  wl^  the  most  widted  intent,  in 
irder  to  eioila  liis  majesty's  dutifd  subjects  to 


the  two  points  meatione<l  were  the  only  thingi 
fbr  the  consideration  of  the  jury.  That  if  there 
was  indeed  nothing  criminal  in  Junius's  Letter, 
their  verdict  of  guilty  would  do  no  harm, 
wonld  be  attended  with  no  consequences.  The 
Court  would  consider  of  that ;  the  Court  were 
the  only  judges  of  that.  If  that  is  made  afi- 
pear  to  the  Court,  the  Court  wJtl  arrest  judg- 
ment. 'He  said,  my  brother  Glynn  has  ad- 
mitted tliat  the  truth  or  fhlshood  of  a  libel, 
whether  public  or  private,  however  prosecuted, 
is  out  of  the  question. 

At  this  assertion  of  lord  Mansfield  every 
man  in  court  wss  shocked.  Serjeant  Glynn 
was  astonished,  and,  on  application  made  to 
him  instantly  by  several  of  the  counsel  and  his 
friends,  to  contradict  lord  Mansfield's  ass^rdoif , 
Mr.  Glynn,  with  that  honest  diffidence  natural 
to  him,  asked  them,  «<  Good  God !  Did  1  ad- 
mit any  thing  like  what  lord  Mansfield  says  ? 
Did  1, 1>y  any  incorrectness  in  the  ezpresttou, 
or  By  any  mistake,  use  words  that  could  be  so 
misunderstood  or  misinterpreted  f"  Evety 
gentleman  near  him  assured  him  that  he  had 
not.  Whereupon  Serjeant  Glynn  rose,  and 
very  modestly  assured  his  lordship  that  he  had 
never  admitted  what  his  lordship  supposed.-^ 
Lord  Mansfield  bepfged  Mr.  Glynn's  pardon, 
and  turned  it  off  with  great  dexterity,  just  say- 
ing slightly,  "Oh!  I  find  1  was  mistake^; 
well  then,  my  brother  Glynn  is  of  a  different 
opinion:"  and  then  instantly  proceeded  :-^As 
you  have  been  told  these  are  the  ofily  two 
points  for  your  decision ;  if,  indeed,  you  think 
that  the  blanks  in  Junius's  Letter  cah  hafe 
another  application  than  that  put  upon  them 
by  the  information,  tbtft  is  a  matter  for  yodr 
judgmeiit;  but  you  must  observe,  that  even 
the  counsel  fbr  the  defendant  have  nc^  pre- 
tended to  put  any  othei'  meiining  to  the  blanks. 
If  you  think  the  evidence  for  the  pobliostion 
not  suffidenl,  that  is  likewise  a  tnatter  for  yocnr 
consideration;  but  you  must  obser^,  that 
even  the  counsel  for  the  defendant  have  ad- 
mitted the  publication.  Lord  Mansfield  then 
observed  that  the  laws  and  proceedings  in  re- 
gard to  libels  were  perfectly  equal,  equally 
advantageous  to  high  and  to  tow:  for  that  the 
low  might  prosecute  for  a  libel,  if  they  were 
defamed,  as  well  as  the  rich,  and  would  be 
sure  to  have  justice  done  them  by  the  law.  He 


t,  and  chai|fing  it  to  be  a  false,  scan- 
dalous, aod  seditious  libel,  w^re  words  of 
oourse ;  like  <  corrupt*  in  an  indictment  for  per- 
jury, or  like  those  in  an  indictment  for  moiiler, 
charging  the  murder  to  have  been  committed 
at  the  instigation  of  the  devil,  and  that  the  jury 
ou|rht  not  to  regard  them  at  all.  The  author 
of  the  letter,  after  making  ibis  i^tatement,  and 
comparing  the  language  so  ascribed  to  lord 
Mansfield  with  that  of  Jeffreys  in  the  case  of 
sir  Samuel  Barnardiston,  see  vol.  9,  pp.  1349, 
1351,  1355,  remarks  upon  the  concurrence  of 
the  two  chief  jiuitiees  not  only  in  sentiment  but 
in  expresMion. 
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0ud,  tbM  it  was  not  then  the  proper  tine  for 
aggravation  or  anefiatioo,  or  coosuleratioii  of 
the  matter  of  the  Letter,  or  of  Mr.  WoodfaH'a 
jatention ;  to  be  tur^  the  Court  would  ooofider 
all  that,  wbeo  they  shoold  oome  to  pais  aeo- 
lenee.  As  for  the  liberty  of  the  preis,  (said  he) 
I  will  tell  you  what  that  is ;  the  liberty  of  the 
press  is,  that  a  man  may  print  what  he  pleases 
without  a  licenser :  as  long  as  it  remains  so, 
the  liberty  of  tbe  press  is  not  restrained.  It  is 
the  same  thing  as  in  all  other  actions :  a  man 
may  use  his  arm ;  but  he  must  not  strike  his 
neighbour :  a  roan  may  use  his  tongue,  but  be 

roust,  not  speak  blasphemy. At  the  word 

*  blasphemy'  so  lugged  in,  there  was  a  general 
whisper  ran  through  the  Court :  for  erery  one 
perceived  the  aim  of  it,  Mr.  Wilkes  sitting  so 
vt»y  near  the  Chief  Justice. 

About  twelve  the  jury  withdrew.  At  half 
an  hour  after  three  lord  Mansfield  began  to 
srhisper  with  serj.  Davy,  who  had  been  out  of 
court  arfd  returned,  with  the  Attorney  General, 
with  Mr.  Walhioe,  and  the  other  crown  lawyers. 
In  the  space  of  a  quarter  of  an  hour  be  sent 
three  times  to  the  jory  to  know  if  they  were 
not  agreed  in  their  verdict  He  said  he  would 
not  sit  longer  than  tour,  if  the  other  business  of 
the  Court  should  be  over.  The  jury  not  re- 
turning, lord  Mansfield  proposed  to  Mr.  Lee 
that  he  should  sign  an  agreement  with  Mr. 
Attorney  General,  that  the  jury  might  give 
their  verdict  to  lord  Mansfield  privately  at  lord 
^Mansfield's  house.  After  some  time  and  per- 
suasion from  lord  Mansfield,  Mr.  Lee  con- 
sent^, and  signed  such  agreement;  after 
which  lord  Mainafield  pulled  off  his  hat,  and 
sai^,  Mr.  Lee,  you  have  done  fight  to  consent. 
Lord  Mansfield  then  adjourned  ttie  Court,  and 
retired.  The  jury  continued  undet^mined  till 
near  ten  st  night,  when  they  agreed  npon  their 
verdictv  and  went  in  hackney^  coaches  from 
Guildhall  to  lord  Mansfield's  house  in  Qlooms- 
bury-square,  and  gave  iheir  verdict  in  these 
words ;  **  Guilty  of  printing  and  publishing 
oolv." 

Lord  Mansfield  stood  at  ^his  parlour  door, 
and  made  the  jury  give  their  veruict  in  his  hall 
where  tbe  footmen  were,  and  when  they  had 
given  it|  bo  withdrew,  without  saying  a  word. 


Juh  3, 1770. 

Tbe  Ring  against  Henry  Sampson  Woodfall. 

Since  the  verdict  of  the  jury  in  this  cause, 
two  motions  liad  been  made,  which  were  this 
day  brought  to  receive  tbe  decision  of  the 
Court.  The  first  was  *  upon  the  part  of  the 
crown,  Why  tbe  verdict  should  not  be  entered 
up  accordincr  to  the  legal  importof  tbe  words* ; 
tSle  other,  Why  the  defendant  should  not  be 
diicbaiiged  from  any  judgment  on  this  verdict. 
Mr.  Seijeant  Gfywh  of  eoqnael  with  the  de- 
.  I    ■      ■     ■■■■II    ■■  ■■  i.ii  .  I  ■    ■ 

^  The  motion  was  thus  worded  at  the  spe- 
cial direction  of  lord  Mansfield ;  who  in  these 
muses  is  always  of  counsel  with  the  ovwo.-— 


fendant,  fiM  observed  alightty  open  theaksBri 
motion  for  amendment,  that  was  made  on  the 
«de  of  the  crown,  which,  if  carried,  would  slill 
require  itself  to  be  amended,  or  leave  tka 
nuitter  as  much  at  large  as  ever ;  Mce  tbe 
clerk  must  he  thereby  reduced  to  make  another 
application  tolhe  CoOrt,  to  bo  informed,  wbst 
that  legal  import  is :  after  this  he  proceeded  in 
tbe  following  manner,  taking  up  the  aqpineat 
upon  both  the  motions  united : 

My  lords ;  this  is  an  information  for  a  sedi* 
tious  printing  and  publishing  of  a  oaper  signed 
Junius :  the  jury  have  found  Mr.  WoM&tt 
guilty  of  printing  and  publishing  only. 

1.  I  shall  first  contend  that  this  is  so  ae- 
(|uiital.  The  charge  brought  before  tbe  jury, 
is  grounded  upon  the  defendant's  evil  and  sedh 
tious  design  in  publishing.  Tbe  jury  fiad  the 
publishing  only.  This  then  is  not  ooaviotiag 
him  of  tne  charge;  which  is,  tbe  seditioiis 
intention.  It  is  first  necessary  to  prove  npsn 
the  trial,  the  fact  of  ooblication ;  next  the  osa- 
struction  put  upon  the  paper  in  the  infomn* 
tion.  These  are  the  points  which  are  to  te 
given  In  charge  to  the  jury ;  and  tbe  J07 
must  be  convinced  of  both.  By  the  geneial 
word  of  *  guilty,'  the  jury  find  thewhsls 
charge  to  be  true.  They  have  not  done  si. 
They  have  found  the  fact  of  publieatiao  meif 
ly  ;  but  they  have  added  negative  words,  i» 
exclude  every  thing  else.  To  what  tbe  joiy 
do  not  say,  there  is  by  law  n  negative.*  Bat 
here  the  jury  have  themselves  Uken  cave,  that 
their  silence  shall  not  be  misinterpreted.  Bm 
they  been  silent,  whether  the  papcar  wasaKW 
or  not,  and  not  re(erred  it  to  the  opinion  of  tbe 
Court,  their  silence  must  have  acquitted ;  btt| 
here  they  have  used  the  word  *  only,'  ex* 
pressly  to  exclude  every  idea  of  a  crime. 

If  juries  may  be  Justly  said  to  negativeeveiy 
thing  they  do  not  find,  in  q  question  of  dni 
property,  much  more  must  thejr  be  said  to  ds 
so  now,  where  the  criminal  motive  makes  Ike 
offence  they  have  in  charge.  I  do  not  s^t 
that  a  strict  and  literal  proof  must  be  brought 
of  ever^  part  of  the  information  ;  but  I  do  say, 
that  crimidal  intention  is  the  essence  of  a  cniue^ 
and  must  enter  into  every  idea  of  guilt.  Of 
this  criminal  intention  the  jury  are  the  judgM; 
and  if  they  exclude  that,  the  defendant  is  ac* 
quitteil. 

To  support  a  general  verdict  of  gnilly»  it 
must  appear  that  the  jury  believed  ue  paper 
libelous.  ^  Whether  libellout  or  not  dyndi 
only  upon  tbe  construction  put  in  the  inraraa^ 
tion.  This  constmctkm  they  have  excluded; 
therefore,  though  they  have  not  said  m  as 
many  words,  that  the  paper  ia  not  a  libsl,  th^ 
have  negatived  the  libelling  oonstmction*  an 
said  as  much,  in  consequence  by  legal  iiN* 
rence.  Where  tbe  sul^ect-natler  bdbre  ms 
ury  are  not  mere  l^g;al  wovds»  or  wqnls  af 
egal  import,  it  i8»  in  my  opimon,  the  proviMS 

•  So  determined  by  aU  the  jndM  in  iki 
Excheqoer-chambery  Withen  v.  kaiiamjim' 

Lond.  Mtt$.  '* 
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•f « jary  to  fimlj  wliether  they  «m  crimiiial  or 
BOL  Joriet  are  judgee  bolh  of  low  aod^fkel ; 
I  mean,  as  far  as  ibo  former  ia  iofolred  in  the 
latter.  The  jury  therelbro  bad  a  right  to  oon- 
aider  the  popor  enargcd  aa  a  libel  before  them. 
They  might  ta1(e  it  upon  them  if  they  pleaaed, 
or  they  might  rewrt  to  the  judges  for  advice. 
Here  they  hare,  by  their  word  of  exdnaioo, 
gone  as  far  aa  to  determine,  that  there  is  no 
gailt  in  the  paper ;  whether  ti^y  hate  deter- 
mined wrong  or  right  ia  another  ^uestioiK 

They  may,  no  doubt,  deleimine  generaHy ; 
and  where  they  so  determine  against  the  clear 
proof  of  the  foct»  and  letter  of  the  law,  (both  of 
which  oo|istitttte  the  crime)  they  determine  st 
the  peril  of  their  oonsdenoe.  Yet  a  matter 
mav  be  clearly  libeilooa,  and  a  man  not  incur 
fvilt  by  the  mere  pttblicatioB«  Asinthocaae 
of  a  friendly  admonition  from  a  father  u|ion  a 
Ottppoaed  fluscondact  of  his  son ;  or  of  giving 
lestmiony  in  a  court  of  justice ;  the  same  m 
giving  the  character  of  a  servant,  and  other 
cases  that  might  be  mentioned.  Here  the  in- 
leittioo  becomes  material,  and  properly  inquir- 
ahle  by  a  jury ;  thoogh  thia  is  not  capable 
of  direct  proof,  it  is,  however,  to  be  dis- 
«aoersd  by  inference,  of  which  the  jary  are 
the  judges. 

9.  Upon  the  second  head,  I  am  to  conicnd, 
that  if  the  verdict  ia  uncertain  or  insufficient, 
there  must  be  a  new  jury  summoned  to  try  the 
canoe  afrssb.  If  I  am  not  authorised  to  say, 
that  the  verdict  amounts  to  an  acquittal,  I  am 
amne,  they  are  as  little  authorised  on  the  other 
side  to  say,  that  it  amounts  to  a  conviction.  If 
4he  former  interpretation  b  not  mtisfoctory,  the 
latter  certainly  cannot  be  so.  If -some  other 
acDSo  Is  given  to  the  word  *  only'  than  what 
I  have  put  upon  it,  the  whole  becomes  donbt 
and  ambiguity ;  and  a  oew  trial  must  be  had 
by  anoth^  jury..  This  cannot  be  taken  other- 
wise than  as  a  general  verdict ;  and  in  general 
▼erdiots,  nothing  is  left  to  inference  or  ratend- 
nent.*  '*  You  must  have  the  understanding 
of  another  man,  hear  with  Other's  ears,  and 
oee  with  another's  eyes,  before  you  can  know 
what  %  jury  meant,  ufion  what  they  have  not 
expressed.'*  There  is  in  the  books  the  plainest 
imse,  where  a  direct  inference  must  unavoida- 
bly be  made  from  the  finding  of  the  jury ;  and 
yet  that  not  being. expressed,  the  verdict  was 
vqeoted  as  )nnimcieni.t 

The  jury  had  found  the  damages  to  the 
pteintiff,  in  the  dofendant'a  not  keeping  his 
promisey  and  yet,  not  having  found .  directly 
that  he  made  such  promise,  the  verdict  was  det 
aside.  If  then  we  suppose  the  other  aide  right 
in  sajring,  that  the  jury  have  foond  sufficiently 
to  bnog  the  guilt  of  the  defendant  before  the 
Court ;  it  is  at  least  saying  so,  without  know- 
ing What  the  jury  meant,  as  to  the  conatmc- 
tioo  pot  upon  the  libel.  Let  them  model  it  as 
they  will,  they  cannot  amko  it  a  general  ver- 
4Kct  of  guilty^  without  leaving  their  sense  upon 
/  ■  '      ■  •  ^ 

•  Vaiighan,  75.    Roll's  Abr.  693. 

4  See  vol,  19,  p.  941. 
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the  eonstrttctkm  nnkuown,  wbicb  must  neces* 
sarily  fan  uwluded  in  every  verdict  of  guilty. 

But  let.  what  arguments  there  will  bo  mado 
for  this  new-modelling  the  ve'rdictof  the  jury, 
there  is  one  superior  to  all  the  rest  agsiiist  it| 
which  is,  that  the  defendant  would  be  thereby 
precluded  from  takiog  the  sense  of  a  superior 
^urt  of  review  upon  the  verdict,  as  at  present 
rormod*  If  the  defendant  is  found  guilty,  why 
is  not  the  judgment  entered  as  it  is  found,  and 
the  sentence  of  the  Court  psssed  upon  bun? 
It  will  then  appear,  by  writ  of  error  xto  the 
Lords,  whst  this  verdict  was,  by  which  he  ia 
said  to  be  convicted.  But  if  this  new-model- 
lii^  takes  place,  he  will  be  for  ever  deprived  of 
this  advantage*;  .which  indeed  is  the  only 
reason  I  can  suggest  to  myself  for  tha  attempt 
that  is  made  t4i^  obtain  it  For  tf  it  is  a  general 
verdict  of  guilty,  I  say  a^n,  it  need  not  b« 
entered  otherwise  than  it  is  found.  No  case 
can  be  produced,  where  the  words  of  a  goneml 
verdict  have  been  altered  to  make  room  for 
other  fporda.  They  would  indeed  be  wonia 
difierent  from  the  meaning  of  the  jury :  -  in 
abort,  if  it  Is  not  a  verdict  of  convicttoo,  year 
lordship  will  not  alter  it  to  make  it  ao ;  and  if 
It  is,  let  it,  aait  most,  be  entered  in  the  wonIa 
wherein  it  is  found. 

Mr.  Lee  on  the  tame  side.  It  is  an  abaoni 
and  impoaiible  idea,  that  the  jury  should  oon* 
vict  that  man  of  a  libel,  whom  they  meant  to 
acqoit  of  a  crime ;  and  this  meanin|[  is  plainly 
demonstrated  by  the  word  of  excluawn,  wbica 
they  have  introduced  into  their  verdict.  •  The 
jury  will  never  be  aaid  to  have  found  such  a 
verdict,  as  shews  their  iotention  to  find  him 
guilty  of  the  charge  laid  in  the  information. 
They  meant,  no  donbt,  to  have  foond  him  the 
printer  and  pobtisher  uf  the  paper,  as  it  ap» 
peered  in  the  Public  Advertiser,  and  not  as 
coopled  with  all  thoae  heavy  charges  and  in* 
nuendoes,  aa  described  in  the  information* 
lliere  are  strong  cases  in  the  law  to  wove,  that 
a  partial  fiodin^  is  insufficient.  Wnere  a  man 
was  charged  with  an  introsioq  into  a  house  and 
fands,  and  the  jury  only  found  the  intrusion 
into  the  lands,  the  verdict  was  declared  to  be 
wholly  void.t  But  in  this  case,  let  the  finding 
of  the  jury  be  what  it  will,  it  isimpeasiblo  for 
the  Court  to  alter  it ;  for  it  is  most  dedsive^ 
laid  down,  b  books  of  the  greatest  authority, 
that  the  Court  cannot  amend  a  general  verdict 
in  a  criminal  matter.^ 

On  the  Part  of  the  Crown. 

&<ictter  Getkeral  (Mr.  Thnriow).  I  know 
no  mle,  or  caae  in  law,  by  which  the  silence  of 

*  Becanee  the  alteration  will  not  oppear 
npon  the  record;  and  by  some  strange  consti* 
tution  m  the  jurisprndenoe  of  this  country,  no 
court  of  review  can  take  notice  of  the  miaiDon- 
doct  of  judgea  in  making  such  alteratianSd-^ 

Limd.  Mue» ^This,  I  suppose,   alludea  to 

lord  Mansfield's  directing  the  informationa 
against  Wilkes  to  be  amended,  see.  vol.  19,  p» 
1075.       .         t  2  Lcouardy  396,    * 
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a  jury  aprni  tny  fkct,  that  should  be  mide  u 
part  of  their  verdict,  mutt  be  construed  to  im- 
ply the  acquittal  of  any  defendant.  On  the 
contrary,  there  is  anthority  in  the  law  upon  the 
very  case  of  a  libel,  where  a  partial  finding^  of 
the  jury  was  held  sufficient.  A  charge  was 
brooufht  for  the  writing,  collecting,  and  print* 
tug  a  number  of  ballads,  and  thereby  forming 
a  Kbel  upon  the  king.  The  jnry  found  the  de- 
fendant  guilty  only  of  the  printing ;  and  this 
yerdict  was  allowed  to  be  good  U|lon  the  issue. 
IVhereyer  the  jury  shall  beye  omitted  a  matter 
of  fact,  the  Court  will  not  intend  that  lact ; 
neither  will  they  conclude  the  defendant  inoo- 
oent,  because  the  jury  have  not  said  that  he  is 
•0 ;  but  they  will  then  order  a  new  jury  to  come 
and  try  the  cause  again. 

If  it  is  said  that  the  jury  meant  to  delude 
a  conclusion  of' law,  that  were  monstrous.  To 
say  that  the  jury  found  the  iact  of  publishing 
.  the  paper,  as  charged  in  the  Information,  Imt 
that  thrf  denied  the  interpretation  of  the  law 
upon  it,  were  brioging  them  wholly  ont  of  their 
province ;  for  they  are  only  judges  of  Ihct,  and 
with  the  kw  they  have  nothmg  to  do.  If  the 
jury  are  said  to  haye  found  the  puMioation  of 
■ome  other  paper  than  that  as  cbsfged  in  the 
information,  it  is  saying  that  they  have  ibund 
a  fact,  which  they  are  not  charged  to  enqnire 
into.  This  were  making  them  to  have  done 
more  absurdly  than  they  have ;  and  what  they 
have  manifestly  no  right  to  do.  Their  words 
mnst  necessarily  he  referred  to  something ;  but 
why  substitute  a  subject  out  of  the  infbrmatkm  f 
For  if  they  have  found  that  the  defendant  only 
printed  and  published  the  libel  chaiged  in  the 
information,  they  have  found  what  wiH  ever  be 
enough  to  convict  The  jury  cannot  prevent 
the  judgment  of  law  from  passing  upon  the 
Acts,  which  men  are  found  to  have  committed. 

The  jury  are  to  inquire  into  a  fact  as  chaived 
in  the  information ;  and  the  short  answer  tney 
give  in  the  woids  guilty  or  not  guilty,  mnst  m 
referred  to  that  particuhu'  chaigc ;  otherwise 
they  say  nothing. 

It  is  not  necessary  for  me  to  contend^  that 
any  facts  shall  be  supplied  by  innuendo  in  the 
flnding  of  a  iury ;  but  if  the  lury  meant  to  eit- 
elnde  a  conclusion  of  law,  I  dare  say  your  lord- 
ships will  not  attend  to  it;  for  when  a  jury  has 
found  sufficient  facts  to  support  some  verdict 
in  the  cause,  they  cannot  go  further,  and  find 
a  wrong  conclusion  of  law.  When  the  jury 
have  found  sufficient  matter  of  fact,  your  lord- 
abipe  will  supply  the  matter  of  law ;  as  was 
determined  in  the  ease  of  lord  Piget ;  where, 
in  the  question  of  a  fraudulent  conveyance,  the 
jnry  having  found  sufficient  special  matter,  the 
Court  inferred  the  conclusion  of  law,  that  the 
conveyance  was  fraudulent,  though  the  jury 
bad  not  etpressly  found  the  fraud  *  However, 
IB  this  case,  tbe  jury  have  expressly  found 
some  guilt ;  and  it  is  now  become  the  province 
of  this  cAurt,  to  say  vi' hat  that  guilt  asoounts  to. 

Mr  Morton.    The  subject  fi>r  the  jury  to 

*  lloore,  194.    Dyer,  863. 
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have  enquired  Into,  was  the  applieatiett  of  thii 
Mbel  to  the  person,  upon  vxhom  it  is  charged  in 
the  information  to  have  been  made.  I  eonfiMs 
that  the  matter  here  charged  would  not  be  li- 
bellous, if  it  affeoted  any  body  else  than  tbe 
king.  The  jury  have  found  the  fact  of  print- 
ing and  publishing  only;  and  that  was  tbs 
only  thing  they  had  to  find.  For  what  b  the 
crime  charged  f  It  is  the  printing  and  publish* 
log  the  flsatter,  and  things  contained  in  tbe  m- 
formation.  Upon  which  the  jury  seem  to  mi 
lo  haye  said,  toat  he  is  only  guilty  of  (frintug 
and  publishing  the  paper  changed  in  tbe  infbr- 
mation  (for  that  is  all  we  have  to  add);  and 
this  is  the  same  as  if  they  found  him  goHty 
generally. 

Mr.  WaUau.  The  verdict  is  full,  and  re* 
quires  no  intendment.  The  charge  is  fvt  print- 
ing and  publishing  a  libel ;  the  defendant  ssjs 
he  is  not  guilty  of  the  charge:  the  jury,  beaf 
asked,  they  say  he  is  ^ilty ;  that  is,  only  « 
printing  and  'publishin|^ ;  whieh  is  tbe  sami 
thing  as  findii^  him  guilty  yeneratly. 

It  would  have  been  material  if  the  jury  had 
excluded  in  this  verdict  theallunions  made  frsM 
the  paper  in  question  to  the  lit>el  in  the  infer* 
matkm.  As  to  the  ehjeetion,  that  they  hsvs 
not  found  the  intention,  that  will  avail  as  little 
now  as  it  did  before  in  the  ease  of  the  fLIog 
and  Beare.*  It  was  objected  there  also,  tbst 
the  jury  had  only  found  part  of  the  cbstge, 
and  that  do  much  as  they  fomid  dhl  not  iver 
any  illegal  act ;  for  that  there  are  cases  ia 
which  it  nsay  be  lawful  to  write  a  libel,  as  for 
a  clerk  drawing  an  Indictment,  or  a  stodsst 
taking  notes  in  court:  but  the  Chief  Jnstioe 
said,  their  finding^siich  a  fact  m  tbe  case  of  as 
information  must  necessarily  infer  a  crime. 

Mr.  Dnnnifig.  Verdicte  ate  not  to  be  so- 
tered  inanycaseinthepreciae  wetdsthejuiy 
give  them ;  nor  are  they  so.  (Something  ii 
always  to  be  added.  Had  the  word  '  osly* 
been  omitted,  ^ere  is  no  doubt  the  yerdict  la 
this  ease  would  have  been  competent ;  for  tba 
olerk  would  have  added,  *  the  esatters  charged 
ID  the  information.'  Let  those  words  be  still 
added,  and  the  insertioa  of  the  word  <  only'  wiR 
make  no  difference. 

All  the  books  ame,  that  the  jnry  may,  ia 
these  instances,  take  the  kw  and  fact  togwier, 
and  give  a  general  yerdict.  This  I  know  bss 
beendisputd;  but  whether  disputable  or  nsl| 
is  another  matter.  However  it  has  not  vet 
been  insisted,  that  juries  ought  to  tritd  ttdi 
upon  them ;  nor  will  I  inTissale  my  own  opt* 
men  upon  it. 

In  thia  case  at  least  the  jury  have  not  tdm 
upon  them  to  decide  the  law.  They  have  said, 
that  tbe  deftedant  is  guihy  of  printnig  and 
publishing  a  certain  paper;  biit  whether  tboe 
IS  any  guilt  in  that,  or  what  degree  of  fpsHt, 
they'do  not  chuse  to  determine;  they  leave 

*  Sec  this  caae  considered  much  at  large  te 
«  Another  Letter  to  Mr.  Almon.,'  The  «jj* 
reported  ia  Lord  Raymond,  Carthew,  A  Sod. 
8alk. 


909]  w  an  titformoiimfir  ptbiUMng  a  liM.  A.  D.  1770. 


[910 


that  to  others;  for  Ibeir  ovro  part*  they  ht^  \o 
be  excimed.  It  being  tbeo  at  best  a  niaiter  of 
dispute^  whether  the  jury  ehottld  decide  upon 
the  law  or  not,  and  as  thiiev  ha?e  noi  done  so 
expressly  here,  why  vhould  they,  by  inferenee, 
be  concluded  to  hare  done  so,  in  determining 
the  pa|ier  not  to  be  a  libel,  fipon  those  perils  lo 
which  they  will  betherebv  subjected. 

A9  to  the  objection,  thai  tbe  alteration  will 
Bot  appear  upon  the  record,  when  rerooTcd  by 
error  into  another  court ;  this  goes  no  further 
tban  in  e?ery  other  case,  when  tbe  court  or 
derk  add  words  to  the  general  finding  of  juries. 
Besides,  this  is  a  mstter  of  fact,  whether  the 
jury  ha?e  found  the  defendant  guilty,  or  not; 
aad  no  oiatter  of  lact  is  sul^iect  to  any  lev isal 
hy.  error.  Upon^  tbe  wholei,  f  am  satisfied,  that 
Ibe  meaning  of  the  jury  was  to  find  the  £ust ; 
aad  whether  libel  or  not,  to  leave  to  tbe  detor- 
oftination  of  the  Court. 

'*  Mr.  Walker,  As  to  the  obiection,  that  the 
jfiry  have  not  found  the  intentioo,  it  is  mani- 
tiMt,  that  if  the  jury  find  the  fact,  thev  must 
find  the  design  with  which  it  is  done;  n>r  Uie 
defendant  is  a  free  agent,  and  therefore  ao- 
eweraUe  lor  the  legal  consequences  of  his  own 

40t. 

Mr.  Serjeant  Glynn  in  reply.  It  seems  to 
be  aUowed  by  all  the  connsel  for  tbe  proseoii- 
tion,  that  the  verdict,  as  it  stands  at  present^ 
requires  some  kind  of  ameodroent ;  without 
wbicli  ao  judgment  can  be  given  upon  it.  I 
bflg  leave  to  say,  if  aucb  wer&  ivere  to  be  add<«- 
eii,  as  tbe  gentlemen  on  tbe  other  side  would 
.wish  to  annex  to  the  words  found,  such  addi» 
tion  would  flatly  contradict  the  obsious  spirit 
and  meaning,  as  well  as  letter  of  the  toxt,  and 
nafce  tlie  whole  such  a  jumble  of  contradiction 
and  nonsense,  that  no  juilgment  could  possibly 
be  given  upon  it.  Mr.  Dunning  says,  no  ver-^ 
dietoen  ever  be  entered  in  the  mere  words  of 
the  jnry,  without  adding  something.  1  con- 
fess it:  bat  what  is  that  something,  and  who 
makes  the  addition  f  To  the  b^re  words  *  goilty ' 
or  *  not  guilty'  is  added,  *  of  the  matteraand 
'  thinss  ebarged  in  the  information'  in  so'th 
IbrmaT  words  as  paraphrase  the  olear  iodispoto 
fd^e  finding  of  the  jury,  without,  in  the  sawtl- 
eet  degree,  impairing,  amplifying,  or  altering 
the  lease.  This  entry  or  addition  is  made  by 
the  derk;  and  such  an  addition,  ahouki  the 
ideric  neglect  to  make  it,  tbe  Court  will  after- 
smrds  anppl J,  as  a  mere  clerical  omission.  But 
it  ie  one  thing  to  oomot  tbe  niatakes  of  the 
•flker  or  derk,  aad  another  to  supply  the  ia- 
leatHwal  omissMm  of  the  jury .  W  hen  the  jury 
Mag  in  a  common  verdict^  the  deck  eaters  it 
10  the  common  form ;  but  tbe  derk  baa  no 
nglit  to  expunge,  or  erase,  or  dter  the  wosds 
of  the  jory,  when  they  have  miA  fooad  them  in 
the  common  way ;  and  I  afiirni,  that  the  Coast 
has  ao  more  power  to  supply  soeh  aa  omkaioa 
af  the  jury  than  the  derk.  The  verdkst  of  the 
jury  is  not  at  all  altered  or  impeached  by  sup* 
pi^iag  derical  defects;  bpl  in  this  case^  the 
eeaseof  the  jury,  not  of  the  dark,  the  verdict 
itidf  iroold  he  mateiiaDy  aad  csaentialiEy  A 


fiicted  and  changed  by  the  dteratioB  proposed 
to  be  made  by  tbe  Court. 

It  has  beea  said  too,  that  the  jury  meaat  to 
find  the  lact  specially,  or  to  bring  in  a  spsciat 
verdict,  but  is  it  a  lair  inference  from  tbe  words 
that  they  meant  to  do  so?]  It  is  well  knowa^ 
that  in  a  special  verdict  all  the  fitqts  must  he 
found,  and  it  muat  conclude  with  desiring  the 
advice  aad  opinron  of  the  Court  upon  the  wide  ^ 
ia  this  verdict  so  drcumatoncedr  Do  the  jqry 
here  ask  any  question  of  the  Court,  or  crave 
ito  assistance  to  guide  them?'  But  if  it  were  a 
specisi  verdict,  the  Court  could  only  detennine 
upon  what  was  expressly  found,  and  not  upoa 
iotonduieute  and  coustroctions  of  their  owa 
raising,-  However,  we  beg  leave  to  inabt  that 
this  was  not  meant  as  a  generd  verdict,  and 
that  the  jni^  uadentood  it  to  be  a  verdict  of  ac- 
quittal ;  lor,  in  a  generd  verdict,  they  dedde 
upon  tbe  whole  of  the  case^  and  dpon  what^ 
tbe;jr  are  silent,  they  acqnit  the  defendant ;  by 
saying  nothing  of  the  paper,  therefore,  they 
find  it  no  libel.  Were  I  to  adnut  the  crimios^ 
lity  d'  the  paper  to  be  a  qnestbn  of  law,  it  ie 
surely  aaefa  a  question  as  is  eomprieed  in  the 
issue  which  they  musC  aeccssardy  take  into 
their  cennderatMNi  when  they  give  a  general 
verdict  Whatever  they  have  notdedded  opoD» 
they  haveeertdnlyae|^ved.  fled  they  meant 
to  case  theur  own  minds  as  to  the  law,  they 
could  have  done  it  in  no  other  way,  tlna  by 
finding  specially.  This  is  the  same  case  aa 
that  of  Efliaabeth  Caaaiog,-f  and  of  Peon  aad 
Mead.t  There  the  jury  usee  the  word  *  guilty,' 
and  yet  excluded  tbe  criflie.§  Let  as  suppose^ 
for  argument  sake,  that  the  jury  had  thouebt,' 
there  was  some  de^nee  of  tfuilt  in  what  they 
said,  and  yet  negatived  all  the  crime  by  somi: 
subsequent  word :  the  verdict  weald  then  have 
been  contradictory  and  repugnant  to  itself,  and 
there  must  have  been  a  new  triiiL  Printing 
and  publishing  are  toot  the  odiy  things  given  ia 
cbar^  to  the  jury ;  tbe  consmictioa  is  like* 
wise  m  their  charge;  and  bv  usiag  the  word 
^only,'  they  have  exoluded  this  part  of  that 
charge. 

The  Gooasd  for  the  crown  have  oonibunded 
thecaseaof  gaueral  with  those  of  special  ver- 
dicte.  Mackeanie'a  case  was  a  speoi%l  verdict. 
Tiie  Goadusion  there,  that  the  blow  was  ftdo* 
aioua,  was  apparent  from  the  facto,  which 
were  found.  The  case  of  the  King  and  Beace 
waa  very  distingnishable  from  the  present;  aer 

is  there  any  case,  where,  in  a  general  verdioti 

■  III  ■  ■  .    I       ,1,  ■  —1,1 ,,  I 

*  Noa  toll  aaxilio.    Zosd.  Mu$. 

j-  See  vol.  19,  p.  660.        %  Yd.  6,  p.  968. 

%  See,  also,  the  duke  of  Newcastle's  ver* 
diet  in  the  duchess  of  Kjo^ptoa's  CasCi  p.  4SS5t 
of  this  Volume.  In  a  tnal  for  forgery  jeat 
now  had  before  Mr.  Baron  Wood,  at  York, 
Summer  Assizea  1813,  the  jnry  at  first  brought 
in  the  verdict  "  Guilty  of  uttering  the  forged 
notes^bbt  without  knowing  them  to  be  foiged^" 
As  to  <*  guilty  of  publishing  only,"  see  in  this 
CeUectkm  the  great  Case  of  the  dean  of  St. 
Asaph,  at  Sdop,  4.  a.  178i. 
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IheiorT  can  be mppoied  to  referaDy  nmttefs 
to  the  Court.  They  bave  found,  as  their  g^ 
Beral  Terdict,  that  the  defendant  is  ffuiHy  of 
nothing  more  than  of  printing  and  puhiishing ; 
and  by  the  word  *  only,'  applied  to  these  acts, 
they  have  qualified  and  restrained  that  use  of 
the  word  <  guilty.'  They  hare  found  the  de- 
fendant guiltv  only  of  a  part  of  the  charge  ( 
and  ihr  the  addition  or  alteration  which  are  now 
wanted  to  be  made  to  the  Ending,  the  case  be- 
comes quite  new  and  singular;  because  there 
is  no  instance  of  a  Verdict  baring  been  entered 
^eontrary  to  the  findingof  a  jury,  excepting  in 
mere  clerical  miiMces.  To  say  that  the  entry 
o^^t  to  be  guilty  generally,  because,  if  tlie 
•jury  had  not  so  intended,  they  wouVi  have 
brought  in  their  yerdiot  Not  Guilty,  would  be 
at  best,  pnttiog  a  sense  upon  doubtful  words, 
which,  iraay  explanation  was  neceemry ,  ought 
to  have  been  ex^aioed  at  the  time  thp  verdict 
was  given ;  biit  it  comes  too  late  to  be  admitted 
90W.  If  a  raeaoing  must  be  put  by  the  Court 
upon  these  words,  tbe  most  obvious  one  is  that 
of  acquittal.  If  we  are  to  go  out  of  the  words 
ibr  a  meaning,  rcsoh  to  the  affidavits  of  the 
jufymen.  If  there  is  no  meaning  ip  them,  it 
u  an  insttffiicient  verdict,  and  there  must  be  a 
new  trial.  But  if  « the  reidict  appears  ever  so 
unmeaning  to  your  lordships,  you  cannot  now 
amttid  it,  fieoause  yon  have  nothing  to  amend 
it  by ;  as  has  sometimes  been  done  by  notes 
taken  at  the  trial,  to  correct  the  misprision  of 
the  clerk.  Nor  can  you  now  give  a  contra- 
diction to  the  jury,  by  saying  they  meant  to 
find  the  whole,  when  they  declare  they  mean 
somethmg  short  of  it.  Ifit  is  a  good  and  suffi- 
cient verdict,  it  need  not  to  be  altered  at  all ;  if 
there  is  any  thing  more  than  clerical  defects  in 
it,  it  ought  not  to  be  altered..  ^In  the  one  case 
we  are  entitled  to  an  acquittal;  in  the  other,  to 
a  new  triaL 

liord Mamfield,  Though  the  Court willnot 
yet  determine  whether  the  affidavit  of  any  of 
the  jury  may  be  read  in  tliis  cause,  yet  i  have 
permitted  one  to  be  read  a  little  by  way  of 
stating  it;*  and  I  there  find,  that  the  appiica- 

•  This  was  the  affidavit  of  William  Sibley, 
baker.  London  Jlfas.  Upon  this  passage  of 
tord  Mansfield's  Judgment,  the  author  of « Ano- 
ther Letter  to  Mr.  Almon,'  pp.  84  et  $eq.  h 
▼cry  severe;  and  in  another  place  (p.  67),  he 
thus*  writes  concerning  the  aflidavita  of  jury- 
men: 

'^  The  permission  to  a  jury  to  recti^  or  alter 
their  own  finding,  or  to  declare  against  it  by 
affidavit,'  after  they  have  once  been  atlarge  and 
nixed  with  the  woHd,  would  be  of  tbe  most 
dangerous  consequence;  it  has  rarely  been 
asked,  and  ought  never  to  be  (panted :  the  idea 
is  novel,  and  contrary  to  the  fundamental  prin- 
ciples both  t^f  law  and  policy.  And  a  late 
transaction  forces  me  to  add  farther  the  anpli- 
cation  to  jurors,  after  beinjg  discharged,  to  near 
privately  and  txpartt  other  evidence,  and  to 
makeamdavlte  in  consequence  thereof,  either 
to  alter  the  whole  or  any  part  of  their  verdict, 
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tion  of  the  innendoes  is  not  denied ;  only  thei 
criminal  constructkNi  put  upon  the  paper  in  the 
informaljon.  To  have  denied  the  one  weold 
have  been  very  material ;  with  the  other  they 
have  i>othing  to  do.  In  that  case,  there  woold 
be  no  prooCto  them  of  the  paper,  as  chaiged  in 
the  information.    But  if  the  jury  find,  tlmt  the 


or  to  explain  it  or  to  add  to  it,  or  to 
sorrow  for  having  given  it,  is  iniamoiMy  and 
the  greatest  inlet  to  iniquity,  corroptioo,  per<^ 
jury  and  injustice,  that  can  be  devised;  and 
therefore  those  who  make  such  appltcatioas, 
when  diicovered,  should  be  prosecuted  at  the 

Siblic  expence,  fined  and  branded  for  ever, 
very  practice  of  this  sort  tends  to  lessen  the 
force  and  effect  of  the  pablic  judicature  of  tbe 
country,  and  pounteracli  the  guards  with 
wliich  the  law,  for  wise  reasons,  has  beset 
juries,  by  having  them-  shot  up  immediate^ 
afler  being  sworn,  and  no  person  whatever  a^ 
mitted  to  speak  to  them,  lest  some  popular  talt 
or  external  influence,  some  clandestine  bias  or 
partkd  representation,  or  intrea^  should  take 
place.  Whenever  any  thing  of^the  kind  km 
M  fact  happened,  for  want  of  the  hailifis  and 
parties'  constant  observation,  it  has,  if  made  a|K 
pear,  been  deemed  to  contaminate  their  verAet, 
so  as  to  set  it  aside.  All  the  jurors  swearing 
that  nothing  bed  passed  retative  to  the  csme 
would  not  uphold  it.  Those  who  set  about  a 
ppvateexsmination,  especially  of  one  side,  after 
a  public  trial  had,  in  order  to  stsgger  a  jury, 
and  to  render  them  dissatisfied  with  their  ver- 
dict, act  in  the  grossest  defiance  of  the  law, 
and  with  the  most  audacious  contempt  of  the 
Court  they  mtend  to  affect  or  influence  by  it 
It  is  embracery  and  tampering  with  jurors  in 
order  to  defeat  their  own  Terdict  Even  if 
after  the  jury  be  sworn  and  gone  from  the  bar, 
th<^  send  for  a  witness  to  repeat  his  evideoca 
that  he  gave  otoenly  i^  court,  who  does  it  ac- 
cordingly, and  this  apftehVibj^  examination  in 
court,  and  indorsed  upon  the  record,  or  posteai 
it  will  avoid  the  verdict" 

See  as  to  affidavita  of  jurymen  toI.  1'9,  pp. 
669,  675, 684,  «f  S09. 

In  the  Case  of  Edmund  Thirkell,  Ttin. 
5  Geo.  3,  where  the  defendant  had  been  eon^ 
victed  of  a  misdemeanor,  and  aflerwards  eight 
of  the  jury  signed  a  paper  in  his  fa;roar,  ioli* 
mating  their  disapprobation  of -the  verdiot 
which  they  themsel? es  liad  given,  lord  Mans- 
field, and  Wilmot,  Just  concurred  in  express- 
ing  great  dislike  of  such  representations  made 
by  jurymen  alter  tbe  time  of  defiverlng  their 
verdict  Lord  Mansfield  said,  «'  it  m^^ht  ha 
of  tery  bad  Chnsequence  to  tisten  to  such  sub- 
sequent representations,  contrary  to  what  thM 
had  befWe  fonnd'  upon  their  oaths,  and  which 
might  be  obtained  by  improper  apnlioatioas 
subsequently  made  to  them."  And  Mr.  Jost» 
Wilmot  tho!aght  they  ought  to  be  totally  dis* 
remrded.    3  Burr.  1696. 

For  more,  concerning  jurymen's  affiilavitai 
see  the  cases  cited  in  the  Note  to  Bale  9.  Covc^ 
1  Stnpge,  6411.  Mr.  Nalaa's  editioii. 


tftS^  on  An  tttfofmalionfir  pulilifUng  a  Lihet.  A..D.  1770.' 
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th^y  find  any  fact  of  ptiblieatiAn,  th<>y  mnst 
find,  not  the  simple  fact  of  ptibUshiiigf  that 
Public  A(l?ertiser,  «oid  at  the  defendant's 
bouse,  but  that  ^&ty  libel  ohar|;ed  in  the  in- 
formation.* 
The  Coart  will  advise^ 


Tht  following 
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defendant  published  at  all,  they  find  the  paper, 
as  charged  in  the  information,  for  that  is  their 
only  enqairy.  1  take  it  from  the  aflidaiit, 
'Which  has  been  stated,  that  it  does  not  appear, 
whether  the  jurv  meant  to  say,  that  the  paper 
is  no- libel ;  if  they  had  the  least  doubt,  vrhe- 
ther  the  innuendoes  were  property  supplied, 
there  shoold  be  a  new  trial.  1  did  not  leare  it 
to  the  jury,  whether  the  paper  was  innocent  or 
not.  1  ne^er  do.  1  summed  up  to  them,  as  I 
always  ha^e  done  in  simitar  cases,  that,  if 
they  were  not  satisfied  of  the  fact  of  publica- 
tion, or  had  a  doubt  of  .tlie  application  of  any 
of  tl^e  words  in  the  information  to  tlie  blanks  in 
the  letter,  they  roust  acquit  the  defendant. 
Bui  I  told  them  also,  that  whether  the  paper 
was  criminal  or  innocent,  was  to  them  a  sub* 
jed  of  indiflerence ;  because,  if  innocent,  judg- 
HMOt  would  be  arrested  in  this  court.  Here 
the  jury  did  not  mean  ta  find  the  malice  of  the 
Aefemlant,  because  it  was  not  within  their  en- 
quiry ;  nor  did  tbey  mean  to  exclude  it,  be  • 
cause  it  was  not  within  their  power  to  exclude 
a  legal  deduction.^ 

There  may  be  something  of  a  distinction  in 
the  books  about  amendKog  a  verdict  in  civil 
and  in  a  criminal  case.  But  it  is  a  mistake ; 
and  there  is  nothjng  in  it.  In  the  case  of  Gib- 
son for  forgery,  all  the  judges  were  of  opinion, 
that  where  the  ofiicer  had  drawn  up  the  verdict 
contrary  lo  the  finding  of  the  jury,  it  might  be 
amended .f    There  is  n  case  of  this  sort  in  the 

J  ear  books,  as '  early  arthe  3rd  of  Richard  3, 
forget  the  page,  as  I  speak  only  from  the 
pemory  of  my  reading.  This  is  the  only  way 
of  altering  a  verdict  either  in  a  criminal  or  a 
etvit  case.  There  is,  indeed,  a  sound  distinc- 
tion, which  holds  in  the  pleadings ;  for  those 
cannot  be  amended  in  criminal  matters. 

Whatever  may  be  the  inclination  of  my  opi- 
nion in  this  case,  it  is  too  late  to  have  any  ef- 
fects from  it  in  this  term  X  $  therefore  let  it 
stand  over  to  the  next. 

Aston^  Just.  The  jury  are  elected,  tried, 
and  sworn,  to  determine  concerning  the  mat- 
ters contained  in  the  informations,  therefore  if 

--  ^ .        .      .,- 

*  **Soch  kind  of  reasoning  in  an  answer 
wooM,  as  my  lord  Mansfield  knows,  be  called, 
in  the  Court  of  Chancery,  fencing  with  the 
question.  It  is  answering  with  a  reference  to 
another   thinof  on  the  truth  and  falshood  of  ^  of  the  offence  y  a  briminat  intention 


which  its  own  must  respectively  depend,  and 
therefore  b  deemed  no  answer  at  all.'*  Ano- 
ther Letter  to  Mr.  Almon,  p.  03. 

'f  This  was  a  special  verdict,  and  only  made 
agreeable  to  the  Akct. — Lond.  Mus. 

X  This  might  be  so,  if  his  lordship's  opinion 
was  against  the  defendant ;  not  so,  if  ether- 
Wise  ;  therefore  if  lord  Mansfield  had  not  al- 
ready said  enough,  it  were  sufficiently  manifest 
what  that  opinion  is:  as  lord  Mansfield  re- 
ceived this  venlict,  he  is  indeed-  contending 
here  for  his  own  credit  as  a  judge. — hand. 
Jifus. — i-The  opinion  which  lord  Mansfield 
finally  delivered  did  not  Terify  the  anticipatioD 
•f  this  note. 

YOU  XX. 


is  Sir  James  BurroaU  Report 
of  this  Case: 

IIex  versus  Woodfalc-J* 

This  cause  first  came  before  the  Court,  ott 
Friday  22nd  June,  1770. 

Mr.  Lee  then  moved,  on  behalf  of  tbe  de« 
fendant,  to  stay  the  entering. np  judgment 
against  him,  upon  the  verdict  found  in  thia 
cause. 

A  cross  motion  was  made  at  the  same  time, 
by  tbe  counsel  for  the  crown, for  the  defendant* 
to  shew  cause  why  the  verdict  should  not  be 
entered  according  to  the  legal  import  of  the 
finding  of  tbe  j my. 

It  was  an  information  againirit  the  defendafifi 
by  the  Attorney  General ^  for  printrog  and  pub* 
itahing  in  the  Public  Advertiser,  a  seditions 
libel  sipied  Junius.  Upon  the  trial,  the  jury 
foond  dim  guilty  of  the  printing  and  ^iibltab^ 
ing,  only. 

The  Court  granted  rules  to  shew  canse« 
npon  each  of  these  two  adverse  motions  ;  and 
ordered  them  both  to  be  brought  on  upon  the 
same  day. 

Accordingly,  on  Tuesday,  3d  July,  1770, 
cause  was  reciprocally  shewn,  on  each. 

Serjeant  Glynn  and  Mr.  Lee  argued  for  the 
defendant :  Mr.  Thurfow,  (solicitor  general,) 
Mr.  Morton,  Mr.  Wallace,  Mr.  Dunningj  and 
Mr.  Walker,  for  the  crown.  ...  * 

On  the  part  of  the  defendant,  it  was  insisted 
that  the  verdict,  as  found,  did  not  amount  to 
find  Mr.  WoodfatI  guilty  of  the  char^  in  thA 
information  ;  but  rather'  to  acquit  him  of  it. 
For,  he  is  charged  with  printing  and  publish- 
ing this  as  a  Hbet,  "vith  a  malicious  and  crimi- 
nal intention :  hut  the  jury  find  bim  gnitty  of 
printing  and  publishing,  only.  Whatever  the 
j«ry  do  not.  find  implies  a  negative :  but  thi# 
goes  further )  it  says  expressly,  that  they  find 
this,  and  this  only. 

A  criniinal  nnotive  goes  to'  the  coostmction 

IS  its  es*- 
sence.    And  this  the  jury  have  negatived. 


•  See  in  ^  Another  Letter  to  Mr.  Almon," 
>  &c.  p.  100,  some  dbservations  ujKin  this  opi- 
nion. The  *'  Card,"  No.  84,  of  the  misceltn- 
ueous  letters  of  Juuins,  inserted  in  Mr.  G. 
WoodfaU's  edition,  vol.  3,  p.  308,  seems  to  be 
addresised  to  Mr.  Justice  Aston;     .     ^ 

f  I  have  seen,  in  the  hand  writing  of  the  late 
Mr.  Serjeant  Hill,  the  following  note  to  this 
case  of  Woodfall :  "  It  is  well  knowi^  lord 
Mansfield  went  gre^t  lengths  in  support  of  hia 
own  opinion  always,  and  in  this  point  particii^ 
larly,  and  iiideed  all  others  that  lessen  the 
rights  of  juries/'*— See,  also,  pp.  444,  44^. 
}     dN 
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l%e  Caie  ofH.  8.  Ww^bM, 
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.  Tbey  ftre  jodyes  of  law  aod  fiMt>  as  far  at 
law  ii  iDvolf ed  m  fact.  Tbey  may  take  this 
upon  them :  and  here  tbey  have  dooe  ao. 
Tbejr  meant  to  acquit  him  of  all  criminal  in- 
tentiOD :  and  one  of  the  jurymen  baa  made  an 
affidavit,  *■  That  he  meant  to  acquit  him  of  all 
criminal  construction :  and  if  be  had  thought 
that  that  could  not  have  been  tbua  done,  be 
would  have  acouitted  bim."  Therefore  tbb 
cannot  be  consiaered  as  a  verdict  of  conviction 
by  twelve  jurymen.  A  verdict  ought  to  be 
found  clearly,  fully,  and  distinctly :  it  cannot 
be  supplied  by  inference;  neither  can  it  be 
amended  by  any  notes  of  the  associate,  in  a 
criminal  case.  1  Salk.  53.  Rex  v.  Bold.  1 
Salk.  47.    Rex  v.  Reate. 

Tbey  also  cited  Cro.  Jac.  SIO.  Cook  ▼. 
Laneday ;  and  Yelverton,  106 ;  and  Drnry  v. 
Dennis;  S  RoUe's  Abridgment,  693.  Title, 
<*  Verdict,"  letter  S,  pi.  5,  netween  Baogh  and 
Philips,  referred  tfi  by  lord  chief  justice 
Vaugban  in  the  case  of  Rowe  t.  Huntington, 
Vaugban,  75,  76.  who  there  says,  <*That 
finding  the  point  in  issue,  by  way  ofargament, 
in  a  ffeneral  yerdict,  is  never  permitted ;  not 
Ibongn  the  argument  be  necessary  and  conclu- 
sive.'' There  can  be  no  supply  by  intendment, 
in  any  case ;  much  less  in  the  present,  where 
it  is  impossible  to  supply  the  verdict  by  intend- 
ment,  because  nobody  can  know  what  the  jury 
did  intend,  or  by  what  rule,  or  upon  what  prin- 
ciple they  decided ;  unless  affidavits  from  the 
jurvinen  were  allowed  to  be  read.  Another 
antboiity  that  tbey  cited,  was  the  case  of  Shel- 
ley v.  AIsop,  in  Yelverton,.  77,  78,  which  was 
a  finding  of  the  assumpsit  by  foreign  implica- 
tion ;  "  which  is  not  good,  {aa  it  is  there  said) 
upon  any  general  issue :"  and  it  is  there  laul 
down,  «<  that  the  jury  ought  to  give  tbeir  ver- 
dict precisely  according  to  tbeir  cbaive." 

They  insisted,  that  the  verdict  ou^t  to  re- 
main in  the  words  of  the  jury ;  without  ex- 
punging any  of  their,  words,  or  substituting 
pibers  in  their  places,  or  controlling  them 
under  any  pretence  of  legal  constmction. 
They  ought  to  be  left  as  they  stand ;  that  the 
defendant  may  have  the  benefit  of  a  writ  ^ 
error  to  the  House  of  Lords,  if  the  opinioo  of 
this  Court  should  be  against  him« 

They  hoped,  however,  thf  t  the  present  find- 
ing would  be  est^med  by  the  Court  to  amount 
to  an  aoQuittai  of  the  deiendant* 

But,  if  the  Court  should  not  go  so  far  as  to 
bold  it  tantamount  to  an  acquittal,  there  ought, 
at  least,  to  be  a  Venire  ladas  de  novo.  It  cer- 
tainly is  not  a  conviction : .  and  if  it  be  not  an 
acquittal,  it  can  be  no  man  than  an  imperfeot 
ferdict.  And  if  a  verdict  be  imperfect,  there 
must  be  a  Yenire  faciaa  de  novo.  But  we 
bope  for  his  discharge,  as  upon  a  verdiot  of  not 
fuilty. 

On  the  part  of  the  prosecution,  it  was  arffoed 
that  the  present  verdict  could  not  be  consi&red 
as  a  Terdict  of  mot  guilty.  It  positively  and 
^plicitly  finds  him  guilty  of  the  printing  and 
publishing :  and  it  does  notimpoK  any  negatkNi 
•f  Us  guut,  M  to  the  rsslft   Th«  WMd  «*  osly" 


does  not  import  the  exclusion  of  any  thing  boi 
facts :  it  cannot  exclude  ooodusion  of  law. 

It  is  certain  that  a  verdict  cannot  be  amended 
in  matters  of  fact :  but  it  may  be  perfected  in 
point  of  form.  The  officer  takes  his  note 
short :  but  the  necessary  finishing  of  the  sear 
tenoe  may  be  supplied.  The  substance  and 
matter  of  this  issue  is  sufficiently  found:  tbs 
Court  may  order  it  into  a  proper  form.  The 
law  here  implies  the  intentiop.  The  printing 
and  publishing  was  all  that  the  jury  were  to 
enquire  about.  This  verdict  is  not  imperfect  | 
nor  is  there  any  need  of  supplying  any  thing 
by  intendment.  The  intention  mpst  se  ool« 
lected  from  the  libel  itself.  The  intention  i| 
the  gist  of  the  offimce.  The  verdict  ought  to 
be  entered  according  to  the  true  meaning  sad 
intention  of  the  jury.  Something  is  always  to 
be  added  to  every  verdict :  the  entry  is  never 
in  the  very  identical  words  used  by  the  jury ; 
which  are  always  concise,  and  not  full  and 
fornuil  enough  to  stand  supported  agauiit  a 
writ  of  error. 

Whether  a  jury  may  or  may  not  take  oM 
themselves  to  jud^e  of  matters  of  law,  tocy 
must  at  least  do  it  at  tbeir  peril.  But  has 
tbey  have  not  done  it  at  all :  they  have  notde* 
termined,  that  this  paper  is  not  libellous.  '8a 
that  wheth^  they  may  at  their  peril  do  it,  or 
whether  they  may  not,  they  have  not  hers 
risked  that  peril.  The  import  of  their  verdict 
is  a  §^eral  finding  of  the  facta,  without  ex* 
pressing  any  sense  of  their  own  upon  the  Isir. 

In  the  case  of  the  King  against  Bcere,  re* 
ported  in  IS  Mod.  Sia  2  Salk.  817.  1  Lord 
Raym.  414.  Carthew,  407,  and  Holt,  42S| 
the  iury,  as  to  the  writing  and  collecting  of  tbs 
libels  only,  find  him  guilty,  pnmi  m  indittth 
mento  tufponitur :  and  as  to  all  other  tbiogi 
cbarffed  in  the  indictment,  prater  $criplumem 
et  cmutianemj  they  find  him  not  guilty.  Ths 
charge  was  for  composing,  making,  writings 
and  collecting  several  scandalous,  false  and  sat 
ditious  libels*  The  finding  was,  <*  Qnosd 
acriptionem  et  oollectionem  libeller um  in  iodior 
tamento  mentiouat'  tantum,  quod  defendenieil 
cnlpahilis ;  et  quoad  totum  residuum  in  eodesi 
Indictamento  content',  qiiod  defendens  non  eft 
tnde  cttlpabilis."  It  was  holden,  *'  That  tbs 
bare  writing  and  collecting  the  libellous  mlttcr 
was  criminal;''  and  <Mhat  the  general  fiodiog 
sbsll  be  taken  to  be  criminal."  And  TuUm 
and  Rokeby  cited  some  cases  to  prove,  *'  Tbst 
the  writing  of  a  libel,  without  publishing  tt^ 
waspunisbable by  indictment.'* 

Tbey  also  cited  Moore,  194.  Dyer,  S6i« 
Hobart,  54.  Moore,  888,  8  Lev.  Ul.  sad, 
to  prove  that  the  word  **  only"  might  be  rt* 
jected,  3  SaundeEs,-^80.    Co.  Lit.  %%7. 

Seijeant  Qlynn  replied;  enforcing  tbs 
fonner  argument,  and  denying  that  the  esse  of 
Beere^  or  other  casss  no<w  cited,  were  like  the 

present  case. 

Utt^Man^M.  It  is  mueb  too  late  in  tM 
term,  for  any  thing  to  be  further  done  in  tins 
cause,  with  aigr  Art.  Ut  it  stand  ow  •• 
aesltaniu  Cw.  4diii 
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TSteteUiy^  Nov,  SO,  1770. 

L.  C.  J.  Manufidd  deli?ercd  Ihe  Opioiott  of 
Ae  Court: 


III  comes  before  the  Comi  upon  two  rules : 
The  first  ohtaioed  by  the  defeodtiit  to  stay 
the  entering^  up  Judgr^eot  on  the  verdict  ia 
this  cause.  The  seoood  obtained  bv  the  At- 
tsniey  General,  thattbe  terdict  may  be  entered 
sccordiogf  to  the  legal  import  of  the  finding  of 
ihe  janr.  The  last  rale  must,  from  the  nature  of 
it,  TO  first  discussed,  because  the  ground  of  ar- 
Mment  upon  the  other  cannot  be  settled  till 
ibis  is  disposed  of.  Upon  this  rule  it  is  neces- 
Mry  to  report  the  trial. 

The  prosecution  is  an  informAtion  a^nst 
tte  defendant,  for  printing  and  pnblishin|p  a 
fibet-in  the  Public  Advertiser,  signed  Junius. 
The  tenor  of  which  fs  set  out  with  proper  aver- 
ments aii  to  the  meaning  of  the  libel,  the  sub- 
ject mati^,  and  the  persons  concerning  which 
and  of  whom  it  speaks,  with  innendoes  filling 
Op  aU  the  bhinks  and  the  usual  epithets. 

In  support  of  ttie  prosecution,  they  proved 
by  Nathaniel  Crowder,  that  he  bought  the 
paper  produced,  and  twelve  more,  from  Col- 
field,  the  defendant's  publisher,  in  the  defend- 
SLnt*s  publishing-room,  at  the  comer  of  Ivt- 
iane.  That  he  goes  often  there,  has  occarionafiy 
deen  the  printing-room,  and  has  had  papers  in  the 
printing-room.  They  read  the  paper  produced, 
And  the  tenor  agreed  with  the  information. 
'  G^org^  Harris,  register  of  pamphlets  and 
Newspapers,  proved,  that  the  defendant  by  him- 
ielf  ^d  servants  paid  the  duty  for  advertise- 
inents  in  the  Public  Advertiser ;  that  the  defend- 
ant had  paid  himsdf,  and  all  the  payments  were 
in  his  account.  Thattbe  defendant  has  made 
Che  usual  affidavit,  and  has  been  allowed  the 
Atamp-duty  for  such  papers  as  Wfere  unsold.  That 
the  dhties  for  advertisements  in  the  paper  in 
Question,  were  paid  by  the  defendant's  servant, 
0nd  the  receipt  given  on  the  defendant's  account 

Wmiam  Lee,  clerk  to  sir  John  Fielding, 
proved,  that  he  often  carried  advertisements  for 
nie  Public  Advertiser,  to  the  defendant's,  at  the 
corner  of  Ivy-lane.  That  begenerallv»paid  ready 
money ;  that  he  has  seen  money  paid  to  the  de* 
fendantfor  advertisements,  and  he  had  a  receipt 
from  the  defendant  signed  by  him  the  S9th  of 
November,  for  33/.  for  prinung  advertisements 
in  the  i'ublic  Advertiser.  On  the  part  of  the  de* 
Ibndant  they  call^  no  witnesses.  His  counsel 
objected  to  some  of  the  innendoes,  but  they  prin- 
cipally applied  to  the  jury  to  acquit  the  derend* 
•Dt,  from  the  paper  being  innocent,  or  not  liaUe 
to  the  epithets  given  it  by  the  information  ;  or 
that  the  defendant's  intent  in  pnUishmg  did  not 
deserve  the  epithets  in  the  information. 

There  was  no  doubt  but  that  this  evidence,  if 
credited,  amounted  to  proof  of  printuig  and 
publishing  by  the  defendant.  Tnere  ina;^  be 
cases  where  the  fact  proved  as  a  publication^ 
may  bejustified  or  excused,  as  lawful  or  inno> 
Cent ;  for  no  fact  which  is  not  criminal,  in  case 
the  paper  be  a  libel,  can  amount  to  a  publica- 
lioo,  tiT  Urbidi  a  d^j^daot  ought  to  be  found 
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^^.(a)  But  no  question  of  that  kind  arosa 
m  this  cause.  Therefore  I  directed  the  jury  to 
consider  whether  all  the  iDuendoe8,^and  all  the 
apjplicatioos  to  matter  and  persons,  made  by  the 
inrormation,  were,  in  their  judgment,  the  true 
meaning  of  the  paper.  If  they  thought  other- 
wise, they  should  acquit  the  defendant ;  but  if 
they  agreed  with  the  information,  and  believed 
the  evidence  as  to  the  publication,  they  should 
find  him  guilty.  If  the  jury  were  obliged  to 
find  whether  the  paper  was  a  libel,  or  whether 
it  was  a  libel  to  such  a  degree  as  to  deserve  the 
epithets  given  it  by  the  information,  or  to  re- 

J|uire  proof  of  the  express  intent  of  the  de- 
endant  in  printing  and  publishingyf  6J  and  of 
its  being  malicious  to  such  a  de^ee  as  to  de- 
serve the  epithets  given  it  by  the  information- 
then  this  direction  was  wrong. 

In  support  of  it,  I  told  them,  as  1  have  from 
indispeosibie  duty  been  obliged  to  tell  everV 
lur^,  upon  everv  trial  of  this  kind,  to  the  fol- 
lowing efiect :  tnat  whether  the  paper  (mean- 
ing as  alleged  by  the  information)  was  in  law  a 
KmI,  was  a  question  of  law  (c)  upon  the  face 
of  the  record :  for  afler  conviction,  a  defendant 
may  move  in  arrest  of  judgment,  if  the  paper 
is  not  a  libel.  That  all  the  epithets  in  the  in- 
formation were  formal  inferences  of  law  from 

(a)  This  seems  to  be  somewhat  obscure. 

^h)  I  conceive  that  they  might  either  re^ 
quire  such  proof  of  the  publisher's  intent,  or 
collect  it  by  inference  from  the  mere  fact  of 
publication,  as  they  should  think  fit ;  but  that 
certainly  they  ought  to  find  it. 

(t)  To  these  words  Mr.  SeQ*  Hill,  in  his 
copy  of  Burrow,  had  written  the  following  note. 
(See  the  last  edition  published  by  Messrs. 
Clarke.) 

"  It  IS  a  question  ot  scurrility;  and  how  can 
that  be  a  question  of  law  f  By  St.  Westm.  Sd. 
13  £dw.  1,  c.  SO,  *  the  justices  shall  not  com« 
pel  the  juro^  to  give  a  general  verdict  in  assize, 
not,  if  they  voluntarily  will,  let  the  verdict  be 
admitted  tubsuoperieulo.*  This  statute;  as  ap- 
pears in  S  Inst.  435,  extends  to  all  actions  and 
all  issues,  and  also  to  pleas  of  the  crown  at  the 
king's  suit. 

«*  In  the  Trial  of  the  Seven  Bishops,  though 
the  Court  was  divided  in  their  opinion,  whether 
the  petition,  for  presenting  which  the  defend- 
ants were  indicteJ,  as  for  making  and  publish- 
ing a  libel,  did  in  law  amount  to  a  libel,  or  not, 
yet  [qu.  not]  one  of  the  four  judges  of  the 
King's  Bench,  except  the  Chief  Justice,  ex- 

{kressly  asserted,  that  that  point  was  a  matter  o^ 
aw,  and  therefore  to  be  determined  by  the 
Court,  and  not  by  the  jurv  ;  and  two  of  the 
jodgei,  viz.  HoUoway  and  Powell,  left  it  to  the 
jury  as  a  matter  to  be  determined  by  fbem^  and 
declared  to  them  their  reasons  for  thinkinfl[^it 
not  a  libel.  See  Foster  SOI,  209,  lOSt.  Tr. 
App.  [56.]  (qu.  196,  Owen's  Case,  see  it  in  tbia 
CdllectioO  VOL  18,  p.  1303.)  Holt's  Rep.  683.  5 
Mod. €09.  Dyer  396.  Lamb.  Just.  Jib,  i,c» 
13,  p.  177, 179.  ed.  158i  5  Mod.  S06.  Cro. 
Car.  333." 
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the  priotiog  and  pu\}\iBhiog.(d)  That  no  proof 
of  express  lualice  ever  was  re<}uired,  and  is  id 
most  cases  impossible  to  be  g^iven.  Tbat  the 
▼erdict  finds  only  what  the  law  infers  from  the 
fact :  (e)  tlierefore,  after  conviction,  a  defend- 
ant may,  by  affidavit,  lessen  the  de§pree  of  his 
^uilt.  That  where  an  act  in  itself  indifferent, 
if  done  with  a  particular  intent,  becomes  cri- 
minal, there  the  intent  roust  be  proved  and 
found :  hut  where  the  act  is  in  itself  unlawful, 
(f)  as  in  this  case,  the  proof  of  justification,  or 
excuse,  lies  on  the  defendant ;  and,  in  failure 
thereof,  the  law  implies  a  criminal  intent.fg^ 

The  jurj  stayed  out  a  great  while,  many 
hours ;  at  last  they  came  to  my  house ;  (the 
objection  of  its  being  out  of  the  county  being 
cured  by  consent.)  In  answer  to  the  usual 
questfon  pot  by  the  officer,  the  foreman  gave 
their  verdict  in  these  words :  "  Guilty  of  the 
printing  and  publishing  only."  Nothing  more 
passed. 

The  officer  has  entered  up  the  verdict  lite- 
rally, without  60  much  as  adding  the  usual 
wordb  of  reference  to  connect  the  verdict  witli 
the  matter  to  which  it  related. 

Upon  this,  the  two  rules  1  have  stated  were 
moved  for. 

Upon  that  obtained  by  the  Attorney-General, 
the  affidavit  of  a  juror  was  offered  by  the  coun- 
sel for  the  defendant.  But  we  are  all  of  opi- 
nion that  it  cannot  be  received.  Where  there 
18  a  doubt  upou  the  judges'  report,  as  to  ^^hat 
passed  at  the  time  of  bringing  in  the  verdict, 
there  the  affidavits  of  jurors,  or  by-fetanders, 
may  be  received  uoon  a  motion  for  a  new  trial, 
or  to  rectify  a  mistake  in  the  minutes.  .But 
an  affidavit  of  a  juror  never  can  be  read  as  to 
what  he  then  thought  or  intended. 

This  motion  consists  of  two  parts ;  first,  to 
Qll  up  the  foripal  words  of  reference ;  the  se- 
cond, to  omit  the  word  '  only.'  We  are  all  of 
opinion,  that  the  first  is  a  technical  omission  of 
the  clerk,  and  ought  to  he  set  right.  As  to  the 
•econd,  that  the  nord  *  only'  must  stand  io  the 
▼erdict. 

There  is  no  ground  (from  anv  thing  which 
passed)  to  explain  the  sense  of  the  jury,  so  as 
that  the  officer  might  have  entered  a  general 
Terdict.  No  argument  can  be  urged  for  omit- 
ting the  word  *  only,'  which  does  not  prove 
that  it  can  have  no  effect,  though  inserted ; 
and  therefore  it  is  a  question  of  jaw  upon  the 
face  of  the  ^verdict.  The  defendant's  motion 
must  be  considered  upon  the  ground  of  the' 
word  <  only'  standing ;  was  it  omitted,  there 
could  be  UQ  doubt.  Guilty  of  printing  and  pub* 
|ishing,  where  there  is  no  other  charge,  is 

(d)  Qu.  Are  they  not  rather  inferencea 
of  Reason  which  the  jury  have  a  right  to 
makef 

(e)  This  appears  to  be  somewhat  obscure, 

(f)  Qu.  if  any  act,  even  the  voluntarily  put* 
t)ng  another  man  to  death,  be  io  itself  unlaw- 
ful? 

(f)  Qu.  if  this  implication  li^  not  within 
fbe  |)roTince  of  the  jury  f    ' 


prhe  Case  ofH.S.  WooifaU^ 
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^ilty  :  for  o^lhing  more  is  to  be  ibund  by  the 
jury.CA; 

In  the  case  of  the  King  and  Williams,  the 
jury  found  the  defendant  guilty  of  priotiog 
and  publishing  the  North  Briton,  No.  45 ;  the 
clerk  entered  it  up  guilty,  and  no  objection 
was  ever  made.  Wpere  there  are  more  charges 
than  one,  guilty  of  some  only  ia  an  acquittal 
as  to  the  rest.  But  in  this  information  there  is 
no  charge  except  for  printing  and  poblishiog. 
Clearly  there  can  he  no  judgment  ot  acquittal; 
because  the  fact  found  b^  the  jury  is  the  very 
crime  they  were  to  try-(i)  The  only  question 
is,  Whether, by  any  possibility, the  word  'only' 
can  have  a  meaning  which  would  affect  oroou- 
tradict  the  verdict. 

That  the  law,  as  to  the  subject  matter  of  Ibe 
verdict,  is  as  I  have  stated,  has  been  so  often 
unanimously  agreed  by  the  whole  Court,  upoa 
every  report  1  have  made  of  a  trial  for  a  libel, 
that  it  would  be  improper  to  make  it  a  question 
now  in  this  place.  Among  Uioee  that  ood« 
curred,  the  bar  will  recollect  the  ilead,  and 
the  Hving  not  now  here.  And  we  all  again 
declare  our  opinion,  that  the  direction  is  right, 
and  according  to  law.  This  direction,  though 
often  given  (vuth  an  express  request  from  mei 
that  if  there  was  the  least  doubt,  they  would 
move  the  Court)  has  never  been  complained  of 
in  court;  and  yet,  if  it  had  been  wrong,  a  new 
trial  would  he  of  course.  It  is  not  now  com- 
plained of.  Taking  then  the  Uw  u»  be  ac* 
cording  to  this  direction,  the  question  is,  whe- 
ther any  meaning  can  be  put  upon  the  word 

*  only,'  as  it  stands  upon  the  record,  which 
will  affect  the  verdict.  If  they  meant  to 
say  they  did  not  find  it  a  libel,  or  did  not 
find  Uie  epithets,  or  did  not  find  any  express 
malicious  intent,  it  would  not  affect  the  ver* 
diet ;  (k)  because  none  of  these  things  were 
to   be  proved   or  found  either  way*     If,  by 

*  only,'  they  meant  to  say  that  thev  did  not  fiod 
tlie  meauing  put  upon  the  paper  by  the  infor- 
mation, they  should  have  acquitted  him.  If 
they  had  expressed  this  to  be  their  meaning, 
the  verdict  would  haye  been  iucoosisteot  aoa 
repugnant ;  for  they  ought  not  to  find  the  de- 
fendant guilty,  unless  they  find  the  meaniof 
put  upon  the  paper  by  the  iuformation  *f(l)  aod 
judgment  of  acquittal  ought  to  have  been  en- 
tered up.  If  they  had  expressed  their  mean- 
ing in  any  of  the  other  ways,  the  verdict  would 
not  have  been  affected,  and  judgment  oogbt  to 
be  entered  upon  it.  It  is  impossible  to  say  widi 
certainty  what  the  jury  really  did  mean ;  pro- 
bably they  had  different  meanings.  If  they 
could  possibly  mean  that  which  is  expressed 
would  acquit  the  defendant,  he  ought  nut  to  be 

(h)  Qu.  if  they  ought  not  ahio  to  fiod  the 
malice  and  the  tendency  P 

(i)  Qii.  if  it  be  more  than  a  part  of  it  T 

(k)  Would  it  not  make  it  a  rerdict  of  ac- 
quittal ?.  . 

(I)  Qm,  if  the  jury  as  plain  men  did  not  by 
the  words,  '  guilty  of  publishing'  only  mean 
to  say  that  the  defendant  published  the  p«p^ ' 


I 

OBI]  on  an  In/brmationfor  pMishing  a  Libd.  .        A.  D.  1770. 


concluded  by  tiiis  Terdict.^  It  is  possible  some 
of  them  might  mean,  not  to  find  the  whole  sense 
and  eYplanation  put  upon  the  paper  by  tbein- 
Buendoes  in  the  information.  If  a  doubt  arises 
from  an  ambiguous  and  unusual  word  in  the 
▼erdtct,  the  Court  ought  to  lean  in  favour  of  a 
Venire  de  Novo. 

We  are  under  the  less  difficulty,  because,  in 
favour  of  a  defendant,  though  the  verdict  be 
fall,  the  Court  may  grant  a  new  triah  And  we 
are  all  of  opinion,  upon  the  whole  of  the  case, 
that  there  should  be  a  Venire  de  Novo. 
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This  Judgment  lord  Mansfield,  on  the  lOtb 
of  December,  having  previously  desired  that 
the  Lords  might  be  summoned  for  that  day, 
read  to  the  House  of  Lords  ;*  and  informed  their 
lordships  that  he  had  left  a  copy  of  it  with  the 
clerk,  and  that  their  lordships  might  read  it 
and  take  copies  of  it  if  they  pleased,  but  he  did 
not  move  that  it  should  be  entered  on  the 
Journal,  nor  did  he  make  any  other  motion 
respecting  it.  This  conduct  seems  to  have  ex- 
cited some  surprise  in  the  House,  and  occa- 
sioned severe  animadversions  in  the  political 
writings  of  the  time.  On  the  next  day  lord 
Camden  proposed  the  following  Questions  to 
]ord  Mansfield,  and  desired  to  have  his  lord- 
ship's Answers  to  them,  having, as  I  understand 
Mr.  Holliday  (Life  of  lord  Mansfield,  p.  317,) 
left  them  in  writing  with  the  clerk. f 

1.  **  Does  the  opinion  mean  to  declare, 
that  upon  the  general  issue  of  Not  Guilty,  in 
the  case  of  a  seditious  libel,  the  Jury  have  no 
right  b^r  law  to  examine  the  innocence  or 
criminality  of  the  paper,  if  they  think  fit, 
and  to  form  their  verdict  upon  such  exami- 
nation ? 

2.  "  Does  the  opinion  mean  to  declare, 
that  in  the  case  above  mentioned,  where  the 
jury  have  delivered  in  their  verdict  Guilty,  that 
this  verdict  has  found  the  fact  only,  and  not 
the  law  P 

•  S.  "  Is  it  to  be  understood  by  this  opinion, 
that  if  the  jury  come  to  the  bar,  and  say  that 
they  find  the  printing  and  publishing,  but  that 
the  paper  is  ao  IiIkI,  in  that  case  the  jury 
have  found  the  defendant  Guilty  generally, 
imd  the  verdict  must  be  so  entered  up  P 

4.  ^  Whether  the  opinion  means  to  say, 
that  if  the  judge^  after  giving  his  opinion  of  the 
^  innocence  or  cnminality  of  the  paper,  should 
leave  the  consideration  of  that  matter,  together 
with  the  printing  and  publishing,  to  the  jury, 
such  a  directum  would  be  contrary  to  law  ? 
'    5.  **  I  beg  leave  to  ask,  whether  dead  or 

*  The  phraseology  of  Burrow's  Report  of 
the  Judgment  differs  from  that  in  the  Pari.  Hist. 

f  The  Parliamentary  History  mentions  not 
this  leaving  with  the  clerk* 


living  judges,  then  absent,  did  declare  their 
opinions  in  open  court,  and  whether  the  noble 
lord  has  any  note  of  such  opinions  P 

6.  "  Whether  they  decUred  such  opinions, 
after  solemn  arguments,  or. upon  any  point 
jiidiciallv  before  them  P" 

Lord  Mansfield  replied,  that  this  method  of 
propositi^  questions  to  biro,  was  taking  him  by 
surprise;  that  it  was  unfair;  and  that  he 
would  not  ans)ver  interrogatories.  See  16  New 
Pari.  Hist.,  pp.  1312,  et  seg,  1321,  also  p.  1304, 
Junius's  Preface,  published  in  Mr.  Woodfall's 
late  edition  of  the  Letters,  Jonius's  X<etter 
signed  Phalaris  (letter  82)  iu  the  Misce!lanei>u8 
Letters  of  Junius,  Woodfall's  edition,  vol.  3, 
p.  295,  and  the  letter  of  Nerva  in  a  note  to  the 
same  page. 

The  preceding  Cases  gave  rise  to  numerous 
publications.  Of  those  which  impugned  the 
doctrines  laid  down  in  the  Cases  of  Alinuu  and 
Woodfall,  some  of  the  most  considerable  are, 

A  Letter  from  Candour  to  the  Public  Adver« 
tiser. 

A  Letter  to  Mr.  Alraon  concerning  Libels, 
Warrants,  the  Seizure  of  Papers,  and  Sureties 
for  the  Breach  of  Behaviour,  &c.  By  the 
Father  of  Candour. 

Another  Letter  to  Mr.  Almon  in  matter  of 
Libel. 

A  second  Postscript  to  a  Letter  to  Mr.  Almon 
in  matter  of  Libel. 

A  Summary  of  the  Law  of  Libel,  in  four 
Letters,  signed  Phileleutherus  Anglicanus. 

A  Letter  to  the  Jurors  ol  Great  Britain  occa- 
sioned by  au  Opinion  of  the  Court  of  King's 
Bench  read  bj^  Lord  Chief  Justice  Mansfield, 
in  the  Case  of  the  King  au^  Woodfall,  &c.  by 
George  Rous,  esq. 

See  also  Aq.  Inquiry  into  the  Extent  of  the 
Power  of  Juries  on  Trials  of  Indictments  or 
Informations  for  publishing  Seditious  or  other 
Criminal  Writings,  &c.  extracted  from  the* 
second  volume  of  Mr.  Baron  Maseres's  Addi- 
tional Papers  concerning  the  Province  of  Que- 
beck,  in  which  is  a  very  copious,  exact,  and  satis- 
factory investigation  of  the  nature  of  the  ques- 
tions of  intention  and  tendency  in  charges  of 
libel.  And  An  Enquiry  into  the  question.  Whe- 
ther Juries  are  or  are  not  judges  of  law  as  welf 
as  of  fact,  with  a  particular  reference  to  the 
Case  of  Libels.  (By  Joseph  Towers,  L,  L.  D. 
a  dissenting  minister.) 

Obseryations  on  the  Rights  and  Duty  of 
Juries  in  Trials  for  Libels,  &c.  by  Joseph 
Towers,  L.  L.  D« 

Other  prosecutions  were  had  for  the  pobli- 
cation  of  Junius's  JiCtter  to  the  King,  but  I 
have  not  seen  a  report  which  is  worth  publica* 
tion  of^ither  of  them. 
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5560  The  Trial  of  Maha  Rajah  Nundocomar,*  Bahader,  for  For- 

fery.  At  Calcutta,  in  the  Province  of  Bengal :  15  Geoiigs 
II.  A.  D.  1775.  [Published  by  Authority  of  the  Supreme 
Court  of  Judicature  in  Bengal.  London :  Printed  for  T.  Ca- 
dell  in  the  Strand,  1776. J 


JuneSf  1775. 

At  a  Court  of  Oyer  and  Terminer,  and  Gaol 
Deli? ery,  bolden  in  and  for  the  Town  of 
CalcQtta,  and  Factory  of  Fort  William,  in 
Bengfal,  and  the  Limits  thereof,  and  the 
Factories  aubordinate  thereunto,  on  the 
Sd  day  of  Jane,  1775. — Before  the  hon. 
SirEuJAH  Impet,  knt.  Chief  Justice,  Ro- 
BEST  Chambers,  Stephen  CiESAR  Le- 
BiAitTRE,  and  John  Hyde,  esqrs.  Justices. 

The  KwQ  V.  Blaha  Rsjah  Nundocomae. 

The  Pruoner  beinff  called  to  the  bar,  and 
arraigned,  and  the  indictment  read,  his  coun- 
•el  tenderad  a  plea  to  the  jurisdiction  of  the 
Court ;  but  the  Chief  Justice  pointing  out  an 
objection  thereto,  which  went  both  to  the  mat- 
ter offset  and  the  law  ^contained  therein,  and 
deuring  the  counsel  to  consider  if  he  could 
amend  it,  and  take  time  for  so  doing,  he,  after 
kafiog  considered  the  ofatjection,  thought  proper 
to  withdraw  the  plea ;  whereupon  the  prisoner 

{leaded,  Not  Guilty :  and  being  asked  by  whom 
le  would  be  tried  P  he  answered.  By  God  and 
Ills  peers.  The  Court  desired  to  know  whether 
he  had  any  particular  reason  for  using  the  word 
peers  ?  His  counsel  answered,  that  |be  prisoner 
being  a  man  of  the  first  dignity  in  this  king- 
dom,  thought  he  should  be  tried  by  people  of 
eunaJ  rank  with  himself,  agreeably  to  the  law 
or  England,  which  permits  e? arv  man  to  be 
tried  by  hii  peers.  The  Court  asked,  who  the 
Maha  Rajah  considered  as  bis  peers  f  His 
counsel  answered,  he  mnsC  lea? e  that  to  the 
Court. 

Chief  Jutiice.  The  trial  can  only  be  by 
«ach  persons  as  are  by  the  charter  required  to 
Ibrfli  the  jury.  A  peer  of  Ireland  tried  in  Eor- 
land  would  be  tried  b^  a  eoosmon  jury.  The 
charter  directs,  that  m  all  criminal  proseeu* 
tions,  the  prisoner  shouM  be  tried  by  tlie  inha- 
bitants of  the  town  of  Calcutta,  being  British 
tfuUecls. 

It  beiof  late,  the  Court  a^umed  tHI  flie 
Bczt  moramg  at  set  en  o'ckek. 


June9f  1775. 

Hie  oounsel  fbr  the  prisoner  hrfbrmed  the 
Court,  that  the  Maha  llar|afa  bad  been  iff  in 
tiie  night,  and  had  now  a  mix  and  l^f  er,  which 
rendered  him  incapable  of  taking  hit  trial. 

*  These  proceedings  are  amply  discussed  in 
the  CasesofgoTemor  Hastings  and  of  Sir  Elijah 
Impey,  and  in  the  Parliamentary  DdNttes  re* 
qiectiog  thoie  Cases. 


The  Court  desired  Dr.  Anderson  and  Dr. 
Williams  to  examine  the  prisoner,  which  they 
did,  and  reported  that  he  complained  of  hariitf 
been  indisposed  in  the  night,  but  that  be  bad 
neither  fiux  nor  ferer,  and  was  Tory  capable  of 
taking  his  trial ;  whereupon  he  was  called  to 
the  bar. 

The  Prisoner  being  informed  of  bis  rigbC  is 
chatlenge  when  the  Jury  came  to  beawon, 
challenged  the  following  gentlemen,  from  a 
paper  held  in  his  hand :  John  Lewis,  William 
Atkinson,  John  Williaras,  WUIiam  DiduoB, 
Richard  Johnson,  Joshua  Nixon,  Robert  Do- 
nald, James  JKIiller,  Tilly  Kettle,  RaUMy 
Hannay,  Thomas  Adams,  Bernard  lleastoek, 
Wm.  Hamilton  Bird,  Charles  Moore,  Alexis- 
der  Macneil,  James  Lally,  William  Brim 
Philip  Coales. 

The  Counsel  for  the  Crown  oballenged  Sk* 
muel  Stalham. 

The  following  Jury  was  sworn : 
Edward  Scott,  John  Feiffuson^ 

Robert  Macfarlin,  Arthur  Adie, 

Thomas  Smith,  John  Collis, 

Edward  Ellerington,     Samuel  Toucbet, 
Joseph  Bernard  Smith,  Edward  Satlertb waited 
John  Robinson,  Charles  Weston. 

The  Jury  elected  Mr,  John  Robinson  tbdr 
foreman. 


Mr.  William  Chambert,  tbe  prindpd  ioter- 
prater,  not  being  yet  cone  from  Madrss,  uA 
the  two  asaistaot  interpreters,  on  aeeount  of 
their  imperfect  knowledge  of  SagKsb,  beiif 
deemed  insufficient  for  a  trial  so  IOO0  as  Ibit 
was  expeeied  to  be,  Mr^.  Alexander  Kyo.  El- 
liot, snperintendani  of  the  Khalsa  Reoohk,  s 
SmtWman  eminently  skilled  in  the  Persisn  sil 
indoeUD  languages,  and  Mr.  WilKan  Jack* 
son,  kilaly  admitted  an  attorney  of  tbeoosft, 
who  speaks  the  Hindustan  tongue  fioendff 
were  requested  by  the  Court  to  interpret. 

TheCoMMel  in  the  Prisoner  desired  diattht 
evidence  Ivight  be  interpreted  to  bkn  mlkl 
Hndostao  language,  aa  H  was  most  gfcveraNy 
uoderstood  by  the  audienee,  and  reqoMled  IM 
the  interpreter  of  the  Court  might  bttmfvjfi 
f&t  tkatporMoe,  andobfeded  to  the  ioterfre* 
tation  or  lltr.  Elliot,  as  iNnng  connected  vidi 
persoMT  whom  the  prisoner  eonsidered  tf  ^ 


CkkfJutHee.  The  priudMl  iMerpreltf  of 
the  court  is  absent ;  tlie  gewiemen  of  the  jaiy 
hare  heard  the  interpreution  of  the  sMitsnt 
interpreters  on  other  occasions.  Do  you,  g^ 
tlemen,  think  we  shaH  be  able  to  go  throogb 
this  cause,  with  the  assistance  of  those  vim* 
pretersonly? 
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m  Cakutkhfir  forglry. 
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Jufif.    We  tffe  mt%  w«  fhatl  doI  be  able. . 
Chrf  Ju$tiee*     It  i*  a  cruel   iDBinuatiea 
against   the  character  of  Mr.  £Uiot.     Hi« 

2 oath,  just  risiDg  iato  life,  hit  familjt  bia 
DOWD  ahilitiea  and  booour,  aheuld  have  pro- 
tected him  from  it, 

[Mc  Elliot  deaired  he  migbt  declioe  inter- 
preting.] 

Chief  Juttke*  We  mnst  ieaist  upon  it»  that 
you  ipterpret:  youabeuM  be  abo? e  m ing  way 
to  the  imputation :  your  «kiU  in  the  languagea» 
aod  your  candour,  will  show  how  little  grcuod 
there  is  for  it. 

Mr.  Farrer,  I  hope  Mr.  Elliot  dote  not 
think  the  objection  came  from  me ;  it  waa  sug- 
Ifested  to  me. 

Chief  Juttke.    Who  suggested  it  ? 

Mr.  Farrer.  I  am  not  authonaed  to  DMae 
theeeraon. 

Chiff  hLStice,  It  was  napropef  to  be  asadoi 
especially  as  the  persoa  who  suggested,  doss 
not  authorise  you  to  avow  it. 

Jury.  We  all  desire  that  Mr.  Elliot,  whose 
character  and  ahilitiea  we  all  koyow,  wonU  be 
80  kind  as  to  interpret. 

Mr.  Farrer,  1  desire  on  the  part  of  the 
prisoner,  that  Mr.  Elliot  would  interpret 

Mr.  Elliot  and  Mr.  Jackson  sworn  ia  inter- 
pret. 

The  jur^  being  impannelled,  were  charged 
with  the  prisoner,  and  the  clerk  of  the  crown 
read  the  Indictment  as  follows: 

"  Town  of  CaU  \  I .  To  wit.  The  jurors 
euita^  and  Fac»  f  for  our  lord  the  king,  upon 
tmy  of  Fori  WUr  ^  their  oath  present.  That 
/torn,  in  Bengal^  )  Maha  Kuah  Nuudooomar, 
Bahader,  late  inhabitant  of  the  town  of  Caj- 
eutta,  and  a  person  sulgect  to  the  jurisdiction 
of  the  Supreme  Court  of  Judicature  at  Fort 
William,  in  Bengal,  after  the  29th  day  of  June, 
ID  the  year  of  our  Lord  1739,  to  wit,  on  the 
15th  da^  of  January,  1770,  in  the  lOtb  year 
of  the  reign  of  ottr  so? ereign  lord  George  the 
9rd,  king  of  Great  Britain,  at  the  town  of  Cal> 
entta  aforesaid,  with  force  and  arms,  felotti- 
onsly  did  falsely  make,  forge,  and  countertbit^ 
and  did  cause  and  procure  to  be  falsely  made, 
finqged,  and  counterfeited,  a  certain  bond  in  the 
Persian  language,  purporting  to  be  aealed  by 
one  BoUakey  Doss  with  the  seal  or  chop  of 
bim  thesaid  Bollakey  Doss,  the  tenor  of  wnicb 
bond  is  ss  follows  [here  the  bond  is  written  in 
Persian]  with  an  intent  to  defraud  the  said 
BoUakey  Dois  of  the  sum  of  48,031  sicca  ru- 
peea  principal,  and  of  (bur  annas  on  each  rupee 
of  the  said  principal  sum,  as  premium  or  pro- 
fit on  the  said  principal  aum,  against  the  rorm 
of  the  statute  m  that  case  made  and  provided, 
and  against  the  peace  of  our  aaid  lord  the  king, 
bia  crown  and  aignity. 

*'  Arid  Uie  juron  aforesaid,  upon  th^  oath 
nforeaaid,  do  further  present,  that  the  libresaid 
Ifaha  Rajah  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  I5th  day  of  January^in 
tbe  year  last  ahoveaaid|  at  Calcutta  atbresaid^  a 
•ertain  falser  fbigedy  andcponterfeitod  band  in 


tbe  Penian  language,  purporting  to  have  bean 
sealed  by  the  said  Bollakey  Doss,  with  tbe  si^ 
or  chop  of  him  tbe  said  Bollakey  Doss,-  firio* 
nious^  did  utter  and  publish  as  a  true  bondf 
wbiqb  aaid  bond  is  in  the  words,  cbaracter^ 
and  6gorea  following,  [Persian  bond  again  re* 
cited],  with  an  intent  to  defraud  tbe  said  Bol- 
lakey Doss  of  the  said  sum  fsS  48,081  sicca 
rupees  principal,  and  of  four  annas  on  each 
rupee  or  the  said  principal  sum,  as  premium  or 
profit  on  tbe  said  principal  sum ;  the  said  Maha 
KMah  Nundocomar,  Bahader,  at  the  tinra  of 
publishing  d'  tbe  said  false,  forged,  and  coun<» 
terfeited  bond  by  hini  as  aforesaid,  then  and 
there,  weU  knowing  4he  said  bond  to  have  bean 
false,  forced,  and  counterfeited,  against  tkn 
form  of  the  statute  in  such  csae  made  and  pro* 
vided,  and  against  the  peace  of  our  said  lord, 
the  king,  his  crown  and  dignity. 

**  And  the  jurors  for  our  loin  the  king,,  upon 
their  oath  do  further  present,  that  Maha  Riyab 
Nundocomar,  Bahader,  late  inhabitant  in  the 
town  of  Calcutta^  and  a  persoa  auljeet  as  the 
jurisdiction  of  tbe  Supreme.Court  of  Judicature, 
al  Fort  William  in  Bengal,  on  tbe  I5th  day  of 
January,  in  the  year  last  abovesaid,  with  force 
and  arma,  at  tlie  town  of  Calcutta  afbresaid^ 
feloniously  did  falsely  make,  forge,  and  coun« 
tarfeit,  and  did  cause  to  be  falsely  made,  for|^, 
aod  counterfeited,  a  certain  bond,  written  in 
the  Persian  language,  and  purporting  to  be 
aealed  b^  one  iMllakey  Doss  (then  deceased) 
in  bis  life  time,  with  tbe  seal  or  chop  of  hioa 
the  said  Bollakey  Doss ;  the  tenor  of^  wbicb  in 
as  follows  [Persian  bond  a^in  reoitedj  with 
an  intent  to  defraud  Guqgabissen  and  Pudmot 
bun  Doss,  executors  of  the  last  will  aod  tasta^ 
mentof  the  said  Bollakey  Doss,  of  the  sum  of 
48,021  sicca  ropeea  as  principal^  and  of  fout 
annas  on  each  rupee,  aa  a  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  in  that  case  made  and  provided,  ami 
against  the  peace  of  our  sovereign  kNrd  the 
king,  his  crown  and  dignity. 

^*  And  the  jurors  aforesaid,  upon  their  oatb 
aforesaid,  do  further  present,  that  the  afore-^ 
said  Maha  Rajah  Nundocomar,  Bahader,  afler* 
wards,  to  wit«  on  tbe  saiiLldth  day  of  January^ 
in  tbe  year  last  abovesw;  at  Calcutta  afore*^ 
aaidf  a  certain  false,  forged,  and  counterfeited 
bond,  purporting  to  be  sealed  by  the  said  Botr 
lakey  Dosa  (then  deceased)  in  his  life  time^ 
with  the  seal  or  chop  of  him  thesaid  Bollakey- 
Dosa,  felonbusly  did  utter  and  publish  as  a^ 
true  boiid ;  which  said  bond  is  in  the  words^ 
characters,  and  figures  following,  to  wit,  [Per^-. 
sian  bond  again  recited]  with  an  intent  to  de- 
fraud tbe  said  Gungabissen  and  Padmobon- 
Doss  of  the  said  sum  of  48,021  sicca  rupeea  ot 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum  ;.; 
the  said  Maha  Rajah  Nundocomar,  Bahader«. 
at  the  time  of  publishing  the  said  false,  forged«t 
and  counterf^itpd  bond,  by  him  as  aforesaid*, 
then  and  there,  well  knowing  tbe  said  bond  to- 
have  been  falae«  forged,  and  counterfeited^ 
against  the  Ibrai  of  Ihe  ptattite  in. such  caan/ 
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made  and  provided,  and  againat  the  peaee  of 
oar  said  lord  ihe  kinff,  his  crown  and  dignity. 

**  And  the  jnrors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
on  the  15th  day  of  January,  in  the  year  last 
aboTesaid,,Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  William  in 
bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  feloniously  did  falsely  make, 
forge,  and  counterfeit,  and  did  cause  and  pro- 
core  to  be  falsely  made,  forged,  and  counter- 
feited, a  certain  writing  obligatory  in  the  Per- 
sian language,  purportinc^  to  be  sealed  by  the 
■aid  Boilakey  Doss,  with  the  seal  or  chop  of 
him  the  said  Boilakey  Doss^  the  tenor  of 
which  writing  obligatory  is  as  follows  [Persian 
bond  again  recited]  with  an  intent  to  defraud 
the  said  Boilakey  Doss  of  the  sum  of  48,021 
sicca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  profit  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity. 

<*  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,    do   further  present,    that  the  said 
Maha   Rajah  Nundocomar,  Bahader,    after- 
wards, to  wit,  on  the  said  15th  day  of  January, 
in  the  year  last  abovesaid,  at  Calcutta  afore- 
said, a  certain  false,  forged,  and  counterfeited 
writing  obligatory,  in  the  Persian  lang'oage, 
purporting  to  have  been  sealed  by  the  said  Boi- 
lakey Doss,  with  the  seal  or  chop  of  him  the 
•aid  Boilakey  Doss,  feloniously  did  utter  and 
publish  as  a  true  writing  obligatory ;   which 
•aid  writing  obligatory  is  in  the  words,  cha- 
racters, and  figures  following,  [Persian  bond 
again  recited]  with  an  intent  (o  defraud  the 
•aid  Boilakey  Doss  of  the  said  sum  of  48,021 
sicca  rupees  of  principal,  and  of  four  annas  on 
each  rupee  of  profit  or  preroiam  on  the  said 
principal  sutn ;   the  said  Maha  Rajah  Nundo- 
eomar,  Bahader,  at  the  time  of  publishing  the 
said  false,    forged,  and  counterfeited  writing 
obligatory,  by  him  as  afon'Sftitl,  then  and  there, 
well  knowing  the  sei4  wHting  obligatory  to 
have    been   false,   fbt^aJ,  and  counterfeited, 
against  the  form  of  the  statute  in  that  ease 
made  and  provided,  and  against  the  peaee  of 
onr  said  lord  the  king,  his  crown  and  dignity. 
**  And  the  jurors  for  our  lord  the  king,  upon 
the  oath  aforesaid,  do  further  present,  that  on 
ihe  Idth  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  WHIiam  in  Bengal, 
with  force  and  arms,  at  tlie  town  of  Calcutta 
•foresaid,  feloniously  did  falsely  make,  forge, 
ud  counterfeit,  and  -did  cause  and  procure  to 
be  falsely  made,  forged,  and  counterfeited,  a 
certain  writing  obligatory  in  the  Persian  lan- 
guage, purporting  to  have  been  sealed  by  the 
said  Boilakey  Doss  (then  decease)  in  his  life 
time,  with  tho  seal  or  rhop  of  him  the  said  Boi- 


lakey Doss ;  the  tenor  of  which  writing  oMi* 
gatOry  is  as  follows  [Persian  bond  again  re- 
cited] with  an  intent  to  defraud  Gungabisseo 
and  Pudmohun  Doss,  the  lezecntors  of  the  said 
Boilakey  Doss,  of  the  sum  of  48,091  sicca  ru- 
pees of  principal  sum,  against  the  form  of  tbo 
statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  hif 
crotvn  and  dignity. 

**  And  the  jurors  aforesaid,  upon  theic- oath 
aforesaid  do  further  present,  that  the  said 
Maha  Rajah  Nundocomar,  Bahader,  afler- 
wardSy  to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  writing 
obligatory,  in  the  Persian  lancruage,  purporting 
to  have  been  sealed  by  the  said  Boilakey  Doss 
(then  deceased)  in  his  life  time,  with  the  seal 
or  chop  of  him  the  said  Boilakey  Doss,  felo- 
niously did  utter  and  publish  as  a  true  writng 
obligatory ;  which  said  writing  obligatory  is  io 
the  words,  characters,  and  inures  foIlowin|^, 
[Persian  bond  again  recited]  with  an  intent  to 
defraud  the  said  Gungabissen  and  Pudmohun 
Doss,  the  executors  of  the  said  Boilakey  Doss, 
of  the  said  sum  of  48,091  sicca  rupees  of  prin- 
cipal, and  of  four  annas  on  each  rupee  of  profit 
or  premium  on  the  said  principal  sum  ;  the 
said  Maha  Rajah  Nundocomar,  Bahader,  aC 
the  time  of  publishing  the  said  false,  forg«d, 
and  counterfeited  writing  obligatory,  by  him 
aforesaid,  then .  and  there,  well  knowing-  the 
said  writing  obligatory  to  have  been  false, 
forged,  and  conntmeited,  against  the  form  of 
the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  lord  the  king, 
bis  crown  and  dignity. 

'^  And  the  jurors  Jor  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  thai 
on  the  15th  day  of  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Ntindocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  aud  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature,  at  Fort  William, 
m  Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  feloniously  did  falsely 
make,  tbrgf,  and  counterfeit,  and  did  cause  aod 
procure  to  be  falsely  made,  forged,  and  esan- 
terfeited,  a  promissory  note  for  payment  of 
money,  in  the  Persian  language,  purporting  to 
be  sealed  by  the  said  Boilakey  Doss,  with  the 
seal  or  chop  of  him  the  said  Boilakey  Doss  ; 
the  tenor  of  which  promissory  note  is  as  fol- 
lows, [Persian  bond  again  recited]  with  an  in- 
tent to  defraud  the  said  Boilakey  Doss  of  the 
sum  of  48,0S1  sicca  rupees  of  principal,  and  of 
four  annas  on  each  rupee  of  profit  or  premium 
on  the  said  principal  sum,  against  the  form  of 
the  statute  io  that  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

**  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rajah  Nundocomar,  Bahader,  afker- 
wards,  to  wit,  on  the  15th  day  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid,  a 
ccrtMn  tiilse,  forged,  and  couutttfeited  promia- 
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vory  note,  for  the  payment  of  money,  in  the 
Persian  language,  purporting  lo  have  been 
sealed  by  the  said  Bollakey  Doss,  with  the  seal 
<Nr  chop  of  bim  the  said  Bollakey  Doss,  felo- 
biuusly  did  utter  and  publish  as  a  true  promis- 
sory uote ;  which  promissory  note  is  in  the 
words,  characters,  and  figures  following,  [Per- 
sian bond  again  recited]  with  an  intent  to  de- 
fraud the  said  Bollakey  Doss  of  the  said  sum 
of  48,091  sicca  rupees  of  principal,  and  of  four 
annas  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum ;  the  said  Maha  Rajah 
Nandocomar,  Bahader,  at  the  time  of  publish- 
ing the  said  false,  forged,  and  counterfeited 
promissory  note,  by  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forged,  and  counterfeited, 
against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king»  his  crown  and  dignity. 

*'  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that  on 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajah  Nundocoraar,  Bahader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  per- 
son subject  io  the  juiisdictiun  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  ami  arms,  at  the  town  of  Calcutta 
aforesaid,  feloniously  did  falsely  make,  forge, 
and  counterfeit,  and  did  cause  and  procure  to 
be  falsely  made,  fort;ed,  and  counterfeited,  a 

fromissory  uote  for^payment  of  money,  in  the 
'ersiau  language,  purporting  to  be  sealed  by 
the  said  BoUakey  Doss,  (then  deceased)  in  his 
life  time,  with  the  seal  or  chop  of  him  the  said 
Bollakey  Doss ;  the  tenor  of  which  promissory 
note  is  as  follows,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  Gungabissen  and  Pud- 
mohua  Doss,  the  executors  of  the  said  Bolla- 
key Doss,  of  the  sum  of  48,021  sicca  rupees  of 
principal,  and  uf  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum, 
against  tne  form  of  the  statute  in  that  case 
made  and  pro%ided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

"  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
Maha  Rsjali  Nundocomar,  Bahader,  after- 
wards, to  wit,  on  the  15th  dsy  of  January,  in 
the  year  last  abovesaid,  at  Calcutta  aforesaid, 
a  certain  false,  forged,  and  counterfeited  pro- 
missory note  for  payment  of  money,  in  the 
Persian  language,  purporting  to  have  been 
sealed  liy  the  said  Bollakey  Doss  (then  de- 
ceased) in  his  life  time,  whh  the  seal  or  chop 
of  him  the  said  Bollakey  Doss,  feloniously  did 
utter  and  publish  as  a  true  promissory  note ; 
which  promissory  note  is  in  the  words,  charac- 
ters, and  figures  following,  [Persian  bond  re- 
cited] with  an  intent  to  defraud  the  said  Gon- 
gabissen  and  Pndmohun  Doss,  the  executors 
of  the  said  Bollakey  Doss,  of  the  said  sum  of 
48,081  sicca  rupees  of  principal,  and  of  four 
annas  on  each  i  upee  of  profit  or  premium  on 
the  said  principal, sum  ;  the  said  Kfaba  Rajah 
{iundocomar,  Bahadefi  at  the  time  of  publish' 


iog  the  said  false,  forged,  and  coonterfeited 
promissory  note  b^  him  as  aforesaid,  then  and 
there,  well  knowing  the  said  promissory  note 
to  have  been  false,  forged,  and  counterfeited, 
against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity. 

''  And  the  jurors  for  oar  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that  on 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rajah  Nundocomar,  Bahader,  late 
inhabhant  of  the  town  of  Calcutta,  and  a^per- 
son  subject  to  the  jurisdiction  of  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal, 
with  force  and  arms,  at  the  town  of  Calcutta 
aforesaid,  did  falsely  make,  forge,  and  counter- 
feit, and  did  cause  and  procure  to  be  falsely 
made,  forged,  and  counterfeited,  a  certain  writ- 
ing obligatory  in  the  Persian  language ;  the 
tenor  of  which  writing  obligatory  is  as  follows* 
[Persian  bond  again  recited]  with  an  intent  to 
defraud  the  said  Bollakey  Doss  of  thc^sum  of 
48,031  sicca  rupees  of  principal,  and  four  annas 
on  each  rupee  of  profit  or  premium  on  the  said 
principal  sum,  against  the  form  of  the  statute 
in  that  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and 
dignity. 

'*  And  the  jurors  for  onr  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
afterwards,  to  wit,  on  the  said  15th  day  of 
January,  and  year  last  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited writing  obligatory,  in  the  Persian  lao- 
guagCi  feloniously  did  utter  and  publish  as  a 
true  writing  obligatory  ;  which  said  writing 
obligatory  is  in  the  words,  characters,  and  fi- 
gures following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  the  said  Bollakey 
Doss  of  the  said  sum  of  48,021  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  as 
profit  or  premium  on  the  said  principal  sum  ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  forged, 
and  counterfeited  writing  obligatory,  by  him 
as  aforesaid,  then  and  there,  well  knowing  the 
said  writing  obligatory  to  have  been  false, 
forged,  and  counterfeited,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  his 
crown  and  dignity. 

**  And  the  jurors  for  onr  lord  the  king,  upoa 
their  oath  aforesaid,  do  further  present,  that 
on  the  15th  dayxif  January,  in  the  year  last 
abovesaid,  Maha  Rajah  Nundocomar,  Bahader, 
late  inhabitant  of  the  town  of  Calcutta,  and  a 
person  subject  to  the  jurisdiction  of  the  Su- 
preme Court  of  Judicature  at  Fort  William  in 
Bengal,  with  force  and  arms,  at  the  town  of 
Calcutta  aforesaid,  did  falsely  make,  forge,  and 
counterfeit,  .and  did  cause  and  procure  to  be 
falsely  made,  forged,  and  counterfeited,  a  {Cer- 
tain writing  obligatory  in  the  Persian  language; 
the  tenor  of  which  writing  obligatory  is  as  fol- 
lows, [Persian  bond  again  recited]  with  ao  ia« 
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tent  to  defraud  GuncfabisseD  and  Padmohan 
Doss,  the  executors  of  the  said  Bollakey  Doss, 
of  the  stim  of  48,021  sicca  rupees  of  principal, 
and  of  four  annas  on  each  rupee  of  profit  or 
prenoium  on  the  said  principal  sum,  agarost  the 
peace  of  our  said  lord  the  king,  bis  croirn  and 
dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oiath  aforesaid,  do  further  present,  that 
the  said  Maha  Rajah  Nundocomar,  Babader, 
afterwards,  to  wit,  on  the  said  15th  day  of  Ja- 
iruary,  and  year  last  abovesaid,  at  Calcutta 
aforesaid,  a  certain  false,  forged,  and  counter- 
feited writinof  obligatory,  in  the  Persiai^  lan- 
guage, feloniously  did  utter  and  publish  as  a 
true  writing  obii(ratory  ;  which  said  iTriting 
obligatory  is  in  the  words,  characters,  and  fi- 
gures following,  [Persian  bond  again  recited] 
with  an  intent  to  defraud  Guugabissen,  and 
Pudmohun  Doss,  the  said  executors  of  the  said 
Bollakey  Doss,  of  the  said  soai  of  48,031  sicca 
rupees  of  principal,  and  of  four  annas  on  each 
rupee,  as  profit  or  premium  on  the  said  princi- 
pal sum ;  the  said  Maha  Rajah  Nundocomar, 
Babader,  at  the  time  of  publishiopr  the  said 
false,  forged,  and  counterfeited  writing  obliga- 
tory, by  him 'as  aforesaid,  then  and  there,  well 
knowing  the  said  obligatory  writtnff  to  have 
been  false,  forged,  and  counterfeited,  against 
thf  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  oar  said  lord 
the  king,  his  crown  and  dignity. 

'^  And  ihe  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar,  Babader,  late  of 
the  town  of  Calcutta,  being  a  person  subject  to 
the  Supreme  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  on  the  15tb  day  of  January,  in 
the  year  abovesaid,  with  force  and  arras,  at 
'  Calcutta  aforesaid,  feloniously  did  falsely 
.  make,  forge  land  counterfeit,  and  did  cause  and 
procure  to  be  falsely  made,  forged,  and  coun- 
terfeited, a  certain  writing  obligatory  in  the 
Persian  language  ;  the  tenor  of  which  certain 
writing  obligatory  is  as  follows,  [Persian  bond 
again  recited]  with  an  intent  to  defraud  Gun* 
gabissen  and  Hengoo  Laul,  the  two  nephews 
and  trustees  named  id  the  last  will  and  testa- 
ment of  Bollakey  Doss,  deceased,  of  the  sum 
of  48,021  sicca  rupees  of  principal,  and  of  four 
annas  on  each  rupee  of  profit  or  premium  on 
the  said  principal  sum,  against  the  form  of  the 
statute  in  that  case  made  and  provided,  and 
a^inst  the  said  peace  of  our  said  lord  the  king, 
his  crown  and  dignity. 

'*  And  the  jurors  for  our  lord  the  king,  upon 
their  oath  aforesaid,  do  further  present,  that 
Maha  Rajah  Nundocomar,  Babader,  late  of  the 
town  of  Calcutta,  being  a  person  subject  to  the 
Supreme  Court  of  Judicature,  at  Fort  William 
in  Bengal,  on  the  15th  day  of  January,  in  the 
year  abovesaid,  at  Calcutta  aforesaid,  a  certain 
false,  forged,  and  counterfeited  writing  obliga* 
tory,  in  the  Persian  language,  feloniously  did 
litter  and  publish  as  a  true  writing  obligatory ; 
the  tenor  of  which  writing  obligaiory  is  as  rol- 
low8|  [Persian  bond  again  recited}  with  an  in- 


tent to  defraud  Gungabissen  and  Hengoo Laol, 
the  two  nephews  and  trustees  named  in  the 
last  will  and  testament  of  Bollakey  Doss,  de- 
ceased, of  the  sum  of  48,081  sicca  rupees  of 
principal,  and  of  four  annas  on  each  rupee  of 
profit  or  premium  on  the  said  principal  sum ; 
the  said  Maha  Rajah  Nundocomar,  Bahader, 
at  the  time  of  publishing  the  said  false,  forged, 
and  counterfeited  writing  obligatory,  by  hiia 
as  aforesaid,  then  and  there,  well  knowiag  the 
said  writing  obligatory  to  have  been  talie, 
forged,  and  counterfeited »  against  the  form  of 
the  statute  in  that  case  made  and  provided,  abd 
against  the  peace  of  our  said  lord  the  king,  hit 
crown  and  dignity. 

**  And  the  jurors  for  our  lord  the  king,  upon 
their  oatb  aforesaid,  do  forther  present,  tliat  oa 
the  15th  day  of  January,  in  the  year  last  above- 
said,  Maha  Rsjah  Nnndocomar,  Babader,  late 
inhabitant  of  the  town  of  Calcutta,  and  a  person 
subject  to  the  jurisdiction  of  the  Supreme  Court 
of  Judicature  at  Fort  William,  in  Bengal,  witi 
force  and  arms,  at  the  town  of  Calcutta  afore- 
said, feloniously  did  falsely  maJke,  forge,  aod 
counterfeit,  aud  did  cause  and  procure  to  be 
falsely  made,  forged  and  counterfeited,  a  cer- 
tain writing  obligatory,  in  the  Persian  ho- 
guage ;  the  tenor  of  which  writing  oUigatorr 
is  as  follows,  [Persian  bond  ag^ain  recited]  witii 
an  intent  to  defraud  Gungabissen,  the  surviving 
executor  of  Bollakey  Doss,  deceased,  of  the 
sum  of  48,021  sicca  rupees,  of  principal,  and  of 
four  annas  on  each  rupee,  of  profit  or  premian 
on  the  said  principal  sum,  against  the  fortn  of 
the  statute  in  such  case  made  and  provided,  and 
aginst  the  peace  of  our  said  lord  the  king,  bis 
crown  and  dignity. 

<*  And  the  jurors  for  our  lord  the  king,  upon 
their  >oatb  aforesaid,  do  further  present,  that  the 
said  Maha  Rajah  Nundocomar,  Babader,  after- 
wards, to  wit,  on  the  15th  day  of  January  ia 
the  year  last  abovesaid,  at  Calcutta  aforesaid,  a 
certain  false,  forged,  and  counterfeited  writiog 
obligatory,  in  the  Persian  language,  feloniously 
did  utter  and  publish  as  a  true  writing  obligs- 
tory ;  which  said  writing  obligatory  is  io  the 
words,  characters,  and  figures  following,  [Per- 
sian bond  again  recited]  with  an  intent  to  de* 
fraud  Gungabissen,  the  surviving  executor  of 
Bollakey  Doss,  deceased,  of  the  said  sum  of 
48,031  sieca  rapees  of  principal,  and  of  fbar 
annas  on  each  rupee,  as  profit  or  prenriuin  on 
the  said*  principal  sum ;  the  said  Maha  Rajah 
Nundocomar,  Babader,  at  the  time  of  poblish- 
in|^  the  said  false,  forged,  and  counterfeited 
writing  obligatory,  by  liim  as  aforesaid,  tbeA 
and  there,  well  knowing  the  said  dbfi^ttorj 
writing  to  have  been  fklse,  forged,  and  oodoter- 
feited,  agitnst  the  form  of  the  statute  in  such 
case  macTe  and  provided,  and  against  the  peaoi 
of  our  said  lord  the  king,  nis  crown  and 
dignity.*'  (Sgned) 

June  r,  1775.  Ja.  PBrrclfARD, 

Clerk  of  the  Crowi. 

(Signed) 

W.  M.  BscKwrra, 
Clerk  of  the  lAdictment 


935} 


4tt  Calcutta,  Jir  ForgerjfA 


A.  D.  1775. 


[934 


Translate  of  the  Prrsian  Bond,  recited  io 
the  IndictmeDt* 

^*  I  who  un  BoUakejK  Dosi. 

**  As  a  pearl  necklace,  a  twisted  kulgbab,  a 

twisted  serpache,  and  four  rings,  two  of  which 

were  of  rubies  and  two  of  diamonds^  were  de- 

JMMited  by  Rogonaot  Roy  Geoo,  on  account  of 

*  In  the  former  Edition  is  given  tlie  follow- 
ing insuiSicieot 

GLOSSARY. 

Adawlut.  Literally  signifies  justice ;  but 
often  used  for  a  court  ofjustice. 

Arxee.  A  representation  in  writing,  or  letter 
from  an  inferior  to  a  superior. 

Banyan.  A' particular  castanaong  the  Hin- 
doos. 

"Batta.  Difference  of  exchange  upon  coins. 

Chucklah*  A  district. 

Consumah.  A  household  steward. 

Coolif.  A  labourer,  or  porter. 

Cassid,  A  messenger. 

Darogah  of  a  Cutcheree.  Superiotendant  of  a 
court. 

Durbar  Espences.  Jlloney  gt? en  to  persons 
in  power. 

Ferd.  An  Arabic  word,  expressing  unity ; 
but  technically  signifies  a  sheet  of  paper,  con- 
taining an  account. 

Foujedurree.  A  particular  office  under  the 
government. 

Gold  Mohif,  Sixteen  rupees. 

Gomastah.  Agent. 

Gurree.  A  portion  of  time  containing  about 
M  minutes. 

Hircarrah.  Literally  a  spy  ;  but  commonly 
means  a  person  who  runs  on  messages,  apd  at- 
tends the  palau<}uin. 

Jamma,  Part  of  the  dress  of  a  native  of 
India. 

Jaimnah.  Debit  side  of  an  account. 

Khaha,  Exchequer. 

Khehat,  A  dress  of  investiture  given  to  a 
person  upon  his  nomination  to  an  office. 

Kidmuigar,  A  waiting  servant. 

Kulgkah.  An  ornament  for  the  turban. 

Kuttree.  A  particular  cast  amongst  the 
Bindoos. 

Mohirir.  A  vfriter. 

Moonshee,  A  secretary  or  writer. 

Mullah.  A  teacher, 

Nuzzer.   A  present  of  compliment  made  by 
an  inferior  when  introduced  to  a  superior. 
'  Peon.    A  footman,  or  person  to  go  on  mes- 
sages. 

FoUah.  Title  deed. 

Riiffeek,  Literally  a  friend ;  but  means  all 
through  this  trial  a  half- friend  and  half- de- 
pendant. 

Serpakke.  An  ornament  for  the  turban. 

Setvarree.  ]Elquipage. 

Shroff.  A  banker,  an  exchanger  o^'  money. 

Sunnud,  A  grant  from  the  government  or 
its  officers. 

Txaradar.  A  farmer.. 

VakuU  An  attorney. 


Ma^a  Rajab  Nundooomar,  Bahader,  in  the 
month  of  Assar,  in  the  Bengal  year  1165,  with 
me,  in  my  house  at  Mobrsbedabad,  that  the 
same  ipigbt  be  sold  ;  at  the  time  of  the  defeat 
of  the  army  of  the  Nabob  Meer  Aluhumed 
Cossim  Cawn,  the  money  and  effects  of  the 
house,  together  with  the  aforesaid  jewels,  were 
plundered  and  carried  away.  In  the  year  ll7iS, 
Bengal  style,  when  1  arrived  in  Calcutta,  the 
aforesad  Maha  Rajah  demanded  the  before-men- 
tioned deposit  of  jewels  \  I  coold  not  produce  the 
deposit  when  demanded,  and,  on  account  of  the 
bad  state  of  my  affairs,  was  unable  to  pay  the 
value  thereof;  I  therefore  promise  and  give  it 
in  writing,  that  when  1  shall  receive  "back  the 
sum  of  two  Jacks  of  rupees,  and  a  little  above, 
which  is  in  the  Company's  cash  at  Dacca,  ac- 
cording to  the  method  of  reckoning  of  the 
Company,  J  have  agreed  and  settled,  that  the 
sum  of  48,0S1  sicca  rupees  is  the  prindpol  of 
the  amount  of  the  said  deposit  of  jewels,  which 
is  justly  due  by  me,  and  over  and  above  that,  a 
premium  of  four  annas  upon  every  rupee.  Upon 
the  payment  of  the  aforesaid  sum  from  the 
Company's  cash,  1  will  pay  that  sum,  without 
excuse  and  evasion,  to  tne  aforesaid  Maha 
Rajah.  1  have,  for  the  above  reasons,  given 
tiiese  reasons  in  the  form  of  a  bond  under  rajr 
signature,  that  when  it  is  neossssry  it  may  l>e 
carried  into  execution. 
*^  It  is  witnessed, 

*'  Mbbab  Rot  ; 

''  Sghjoibut,  the  Vakeel  ofSeatBollakey 
^     Doss; 

<'  Abdxhoo  Commaul  Mahomed. 

Alabd,        "  BoiXAKBY  Doss." 
<<  Written  on  the  7th  day  of  the  month  of 
Bhadoon,''in  the  Bengal  year  1172." 

The  Cobnsel  for  the  Prisoner  desired  that  the 
witnesses  might  be  kept  separate* 

Court.  The  great  number  of  witnesses  in  • 
this  cause,  the  difference  of  their  casts,  and  the 
length  of  time  the  trial  is  likely  to  take  up, 
renders  it  almost  inopossible  to  confine  them. 
If  any  method  can  be  proposed,  by  which  these 
tnconveniencies  will  be  rennoved,  we  shall  be 
very  ready  to  grant  the  request. 

After  a  short  debate  it  was  agreed,  that  peons 
shoiild  attend  the  witnesses  to  keep  them 
separate,  and  prevent  any  |)erson  having  com- 
munication with  them  ;  and  that  each  witness, 
immediately  after  having  given  his  evidence; 
should  be  kept  in  the  gfallery  ;  and  that  a  con- 
stable should  attend  there,  to  prevent  any  na- 
tives from  having  access  to  them.* 

Mohun  Persaud  sworn  on  a  voir  dire. 
Mr.  ^arrsr,  (Adv.Jor  thePris.)  BasGun- 
gabissen  made  you  any  promise,  in  case  the 
prisoner  is  convicted  ? — A.  I  am  to  have  five 
per  cent,  on  any  money  received. 
.  Court ,  Is  it  a  special  pruniise  on  this  occa- 
sion?— A.  it  is  a  general  commission  that  1  am 
to  have  upon  all  the  affairs  of  Gungabisseu. 

*  See  vol.  8,  p.  793,  vol.  12, f,  ST^^^pl,  13, 
p.  329,  vol.  19,  p.  348.  '  .        >  # 
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Mr.  Farrer.  Is  it  a  promise  in  writing^,  or  bj 
word  of  inoaib  ? — A,  It  is  a  written  letter  of  at- 
torney :  originally  it  was  a  letter  of  attorney  to 
me,  Mr.  Hamilton,  and  Mr.  Lodge:  the  two 
last  withdrew  upofi  the  oommitment  of  the 
prisoner.  I  have  likewise  in  my  possession  a 
Nagree  letter  of  attorney,  di'awn  by  Mr. 
Driver. 

James  Driver  examined. 

To  whom  18  that  Nagree  letter  of  attorney 
made  P — It  was  a  power  of  attorney  made  to 
Mohun  Persa\id,  and  one  John  Love.  After- 
wards I  drew  one  in  English,  to  Mubun  Per- 
saud  singly. 

The  counsel  for  the  prisoner  desiring  that 
the  papers  might  be  produced,  Mobun  Per> 
saud,  together  with  the  clerk  of  Mr.  Janett, 
attorney  for  the  prisoner,  was  sent  to  fetch 
them :  upon  which  the  counsel  for  the  crown 
called 

Commaul  0  Dein  Cawn,  svrorn  upon  a  voir  dire. 

Tritoner*$  CounteL  Do  you  know  the  pu- 
biahmentof  peijurv  by  the  English  lawP 

Court.  You  had  better  tell  it  him. 

CounteL  When  the  life  of  a  man  is4it  stake, 
if  you  tell  falsely,  you  will  be  deemed  infa- 
mous, put  in  the  pillory,  and  burnt  in  the 
hand. 

[Counsel  for  the  crown  desired  that  the  ques- 
tions might  be  interpreted  to  the  witness  in  the 
Persian  language,  aa  the  witness  understood 
that  language  best.] 

Court.  What  laughage  do  yon  understand 
best? — A.  Perslan.~^[Beinff  again  interrogat- 
ed, he  said  he  understood  both  e<|aally  well,  and 
could  answer  in  either.] 

Which  can  you  most  easily  explain  yonrself 
.in  ? — I  will  answer  in  either.  Hiudosjlanee  is 
my  native  language. 

Which  language  will  you  be  examined  in  ?— 
I  think  1  shall  be  best  understood  in  Persian. 
'  Prisoner's  Counsel.  Have  you  received  any 
money  from  Mohun  Persaud,  or  any  other 
person,  to  give  evidence  on  this  occasion  ? — ^No : 
defend  me,  good  God !  I  n^ver  do  such  devilish 
things. 

Do  you  expect  any  favour  or  protection,  or 
have  you  had  any  promise  of  money  from  any 
vdrson,  for  giving  evidence  on  this  occasion  ? — 

Sworn  in  chief.   ^ 

Counsel  for  Crown.  Whose  seal  is  to  that 
bond  ?  [shewn  the  bond.] — A.  It  is  my  seal ; 
but  the  words  signifying  **  it  is  witnessed,"  are 
not  of  my  signature. 

Whose  name  is  expressed  in  that  seal? — 
Obdahu  Mahomed  Commaul. 

Is  that  your  nameP — ^That  was  my  original 
name. 

When,  or  upon  what  occasion,  did  yon 
change  your  name?— At  the  time  of  the  Nabob 
Nutcnom  al  Dowla,  1  got  a  royal  title,  and  I 
am  since  called  Commaul  O  Deen  Ally  Cawn. 
'  Did  youaffiz  your  teal  to  that  bond  r— No,  I 
4id  not. 


Can  you  give  an  acoouttt  bow  it  came  fixed 

there  ?— No,  1  cannot  say. 

Was  the  seal  ever  out  ofvour  possession  ? — 
I  sent  the  seal  to  Maha  lUjah  Nundocomar, 
at  Mongheer. 

When  did  you  send  it  P — At  the  time  the  war 
between  Jaffier  Ally  Cawn,  and  Coaaim  Ally 
Cawn  subsisted. 

Upon  what  occasion  did  you  send  it  ?-^WhcD 
1  was  released  from  confinement,  Maha  Rajah 
Nundocomar  desired  a  servant  of  mine  to  de- 
sire roe  to  send  my  seal  to  him— mv  servant 
had  been  before  that  with  Maha  Rajah  Nundo- 
comar. The  representation  the  man  made  with 
regard  to  sending  the  seal  was  this — 

Court.  Is  that  man  alive? — A.  Be  was  killed 
that  same  evenrog. 

What  was  his  name.^— Eoll  Mahomed,  mj 
Jemedar.  He  likewise  desired  the  servant  to 
request  roe  to  send  a  nazzer  with  the  seal,  that 
he  might,  with  the  seal,  seal  a  petition  to  the 
Nabob,  and  present  it  with  the  nazzer.  I  then 
delivered  to  ShAik  Cossim  Ally,  my  Coosnmahy 
one  gold  moheer  and  four  rupees,  as  a  nazzer 
to  Maha  Rajah  Nundocomar,  and  one  gold 
moheer  and  fonr  rupees  as  a  nazzer  to  the 
Nabob  ;  and  likewise  the  seal,  of  which  this  is 
the  impressioo,  [pointing  to  the  seal  on  the 
bond]  in  order  that  he  might  put  them  into  a 
bag,  that  it  might  be  sent  by  a  messenger  f» 
Maha  Rajah  Nundocomar.  The  bag  was  ac- 
cordingly sent  by  a  messenger. 

Do  you  know  the  name  of  that  noessenger  f 
^-l  do  not  know  what  the  Cossid's  name  is  ; 
there  are  twelve  hundred  at  that  place.  It  is 
fourteen  or  fifteen  years  ago. 

Do  you  know  if  it  was  ever  received  by  the 
prisoner ?— I  do;  for  Maha  Rajah  Nundo- 
comar wrote  me  a  letter  in  consequence  of  iC 
[The  letter  produced.] 

Counsel  for  Prisoner.  I  admit  the  Maha 
Rajah  bad  the  letter. 

Counsel  for  Crown.  Read  the  letter. 

Court.  Go  through  with  your  evidence. 

Counsel  for  Crown.  The  letter  does  not  saj 
the  seal  was  received ;  hut  it  acknowledges  the 
receipt  of  the  letter,  and  the  seal  was  incloeed 
in  the  letter. 

Court  to  Prisoners  Counsel.  Do  you  aee  the 
consequence  ?  Do  yon  mean  to  admit  it? 

Counsel.  I  have  duly  weighed  what  yoor 
lordship  said,  and  therefore  will  not  admit  it- 
Witness  read  the  letter,  of  which  the  fbilovr- 
ing  is  a  translate,  omitting  unnecessary  compli- 
ments. 

fAfler  the  customary  oomplimeots.] 

'^  1  have  received  your  letter,  with  which  I 
have  made  myself  acquainted,  and  by  which 
I  have  been  rendered  joyful. — ^Thanu  to  the 
great  God,  you  have  been  released.  The 
nazzer  of  congratulation  which  you  sent  to 
roe,  has  arrived.    May  the  great  God  reward 

Jfou  with  victortea !  In  consequence  of  yonr 
etter  1  have  got  an  arzee  for  you  written  out ; 
have  presented  it,  together  with  the  nazzer 
you  have  sent  for  that  purpose,  to  the  Nabob; 
and  having  received  an  anawer,  send  it  '~ 
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closed  in  this  letter.  Yoa  will  be  irtftde  ac- 
qaaioted  with  the  contents,  by  inspecting  it. 
Witb^  respect  to  the  circumstance  of  calling 
you  to  the  army,  about  which  you  bare  written, 
as  the  Victorious  (the  Nahob)  intends  shortly  to 
leave  Mongheer  to  go  to  Patna,  there  is  no  ne- 
cessity for  your  making  so  long  and  trouble- 
aome  a  journey ;  you  bad  better  stay  some  time 
longer  at  your  own  bouse.  When  God  is  wil- 
ling that  the  fictorioos  army  should  return  to 
Bfoorsbedalmd,  you  will  attend  there,  and  make 
me  joyful  by  your  company. — Erery  thing 
then  will  be  settled  properly.— Rest  contented. 
—Remain  certain  that  1  am  your  friend,  and 
write  an  account  of  your  health.  The  cloth 
you  before  sent  is  arrived.— What  else  shall  1 
write  ?" 

Directed  to  Sbaik  Mahomed  Curomaul. 

Dated  the  2d  of  Rubbee,  nl  Akber,  in  tbe 
fourth  year  of  the  reign. 

.  Cron  Examination. 

Q.  Is  it  at  ways  customary  to  affix  tbe  seal  to 
•n  arzees  presented  to  tbe  Nabob? — A.  Yes.— > 
An  arzee  is  never  presented  to  tbe  Nabob  with- 
out a  seal. 

Was  your  seal  ever  returned  ? — No. 

Do  you  know  who  has  gotit?— Maha  Rajah 
Nundocomar.  "^ 

Hdw  do  you  know^ — I  sent  it,  andnerer  got 
it  back. 

Have  j^ou  ever  applied  for  it?—- Yes,  I  have 
several  tiroes.  I  nave  likewise  complained 
oonceming  its  not  being  delivered. 

Did  you  ever  receive  any  answer  to  those 
eomplaints  ?— •  I  demanded  the  seal  of  Maha 
Rajah  Nundocomar,  who  said  it  was  not  in  his 
possession.  I  told  Coja  Petruse  of  it:  I  in- 
tended to  complain,  but  Munshy  Sudden  o  dein 
«dvised  me  not. 

When  would  you 'have  made  your  com- 
plaint f — At  the  time  when  Mr.  Palk  confined 
Maha  Rajah  Nundocomar ;  it  was  about  three 
years  ago,  then  Muoshey  Sudden  o  dien  ad- 
vised me  not  to  complain,  because  the  go- 
▼ernor  bad  given  his  son  Rajah  Gourdass  the 
kballat  for  the  office  of  Dewan  of  the  city  of 
Morshedabad. 

Whom  did  you  mean  to  complain  toP — ^To 
the  governor  and  to  the  Audanlet. 

£Hd  you  want  to  complain  to  ady  other  per- 
son ?— No. 

Did  you  ever  hear  of  your  seal  being  put  to 
any  bond  ? — Yes,  Mohun  Persaud  first  told  me 
that  my  seal  was  to  a  bond,  and  then  the  Maha 
Rajah  'himself  told  me  he  had  put  my  seal 
to  a  bond  ;  1  saw  the  bond  once  before  himself. 
]The  bond  stated  in  the  indictment  produced.] 

What  passed  between  Mohun  Persaud  and 
you  upon  the  time  when  be  told  you  of  tbe 
seal  f— First,  he  bid  me  pay  600  rupees,  which 
1  owed  the  estate  of  Bollakey  Doss.  I  said, 
**  I  am  a  poor  man  out  of  employment ;  how 
shall  I  get  tbe  money  P" 

When  was  this? — It  was  about  two  months 
before  Mr.  Palk  confined  the  Maha  Rajah.  It 
was  about  two  months  before  I  got  my  post, 
vbich  is  three  years  since. 
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Court.  Goon  with  your  story  of  what  passed 
between  you  and  Mohun  Persaud.-^il.  Mohua 
Persaud  then  asked  me  if  1  waa  a  witness  on 
behalf  of  Maha  Rajah  to  a  bond  of  Bollakey 
Doss,  or  if  my  seal  was  affixed  to  it.  I  said  f 
was  a  witness  for  no  man,  and  that  1  knew  ;]o- 
thing  with  respect  to  this  matter.  He  then 
asked  if  my  seal,  with  the  name  of  Abdahn 
Mahomed  Commanl,  was  fixed  to  that  bond.  1 
then  said  there  may  be  a  great  many  people  of 
tbe  name  of  Mahomed  Com  maul.  1  then  went 
to  Maha  Rajah  Nundocomar,  and  repeated  to 
him  what  Mohun  Persaud  had  said  to  me. '  He 
said,  It  is  true ;  having  confidence  in  you  I 
have  fixed  your  seal,  which  was  in  my  posses* 
sion,  to  the  bond  of  Bollakey  Doss.  Having 
sworn,  you  will  give  evidence  of  this  before  the 
gentlemen  of  Audaulet.  1  ans^vered.  How 
shall  I  be  ahle  to  take  a  false  oath  ?  He  an- 
swered, 1  had  hopes  in  you.  I  answered.  Men 
will  give  up  their  lives  for  their  masters,  but 
not  their  religion ;  have  no  hopes  of  me.  I 
then  went  and  informed  Coja  Petruse  and  Mun- 
shey  Sudden  o  dien  of  what  had  passed. 

Was  Bollakey  Doss  alive  or  dead  at  the  time 
the  seal  was  sent  ? — He  was  alive ;  he  had  ab- 
sconded from  Mongheer.  Some  years  after, 
he  came  to  Calcutta. 

•After  you  had  told  Coja  Petruse  and  Man- 
shey  Sudden  o  dien,  did  you  tell  it  to  any 
others  ?*-No, 

Crou  Examination, 

When  did  you  change  yourtiame? — Ten  or 
fifteen  days  before  Mahomed  Reza  Cawn.  was 
appointed  Naib  Subah.  I  have  got  a  seal, 
which  was  given  me  at  the  time,  which  has 
got  the  day  and  year  upon  it.  I  can  produce 
it 

Where  is  the  snnnud  ?— The  sunnud  is  dated 
some  years  before  1  took  tbe  title ;  at  the  time 
the  King  and  colonel  Coote  were  at  Patna'  a 
sunnud  was  procured  for  me  by  Shitabroy, 
who  sent  it  to  Maha  Rajah  Nundocomar,  who 
detained  it  some  time  in  his  possession,  ki  the 
time  of  the  Nabob  Nutcbum  al  Dowlah  I  was 
appointed  to  the  Foujdarry  of  Hidgelee,  from 
which  time  my  title  commenced. 

Where  is  the  siuinud  ? — It  is  at  Hugly,  but 
the  great  seal  is  with  me. 

[Mr.  Farrer  desired  it  might  be  produced, 
which  was  agreed  to.] 

What  did  the  dignity  consist  of? — T  was  by 
that  means  named  Cawn,  but  received  no  jag- 
hire. 

Is  it  not  customary  for  natives  when  they  re- 
ceive a  title  to  take  it  immediately  ? — When- 
ever the  Subah  confirms  it  and-  gives  him  a 
seal,  it  is  then  customary  to  make  vise  of  it. 

At  what  time  did  the  Nabob  confirm  it  ?«- 
Maha  Rajah  Nundocomar  was  at  that 'time 
Naib  Dewan.  About  ten  or  twenty  days  after 
be  was  dismissed,  and  Mahomed  Reza  Cawa 
was  appointed  in  his  place. 

Was  Nutchum  al  Dowlah  Nabob  at  the  time 
colonel  Coote  and  the  King  were  at  Patna  ?— 
fle  was  Nabob  at  the  time  the  title  was  jdrrer. 
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Court,  You  ny  id  your  ezftminatioo,  "  I 
i^m  witoess  to  i^o  man  :^  then  hov  came  yon 
to  produce  papers,  to  shew  bow  you  aign  your 
Dame  as  whoess? — A.  1  did  not  mean  to  no 
person  whatsoever,  but  to  no  man  upon  this  oc- 
casion. 

Court  to  Interp.  Would  you,  from  the  idiom 
of  tbe  laoguai^e,  understand  him  to  say,  ^  I 
am  no  witness  to  any  man  ?" 

Interp,  His  own  words  are,  <<to  a  man  a 
witness  I  am  nol.'* — [Tbe  witness  said  this  wu 
tbe  idiom  of  the  language,  and  his  common 
mode  of-  expressions,  and  mentioned  some  io- 
stancesof  it.] 

Court.  Point  out  the  words,  "  It  is  witpess* 
ed,"  which  you  say  are  not  your  band-wriuo^. 
[He  points  to  the  words  wrote  over  his  seal  m 
the  bond.]  Do  you  mean  to  say,  that  tbe  im- 
pression of  that  seal  appearing  upon  tbe  face  of 
this  bond  is  the  impression  of  your  seal  F— i.  I 
do  ;  that  is  the  place  in  which  I  usually  write 
tliese  words. 

Court,  Have  you  ever  paid  the  600  rapees  to 
the  estate  of  Bdlakey  Doss?— ^.  i  ha?e.  Abost 
five  or  six  munths  after  I  was  appointed  ^ 
Hid^elee  1  paid  that  money.  I  have  got  the 
acquittal. 

Coumelfor  Prisoner,  What  did  you  do  fort 
seal  in  the  iotermedidte  time  between  tbe  tiise 
your  seal  was  sent  to  Maha  Rajaii  Nundocomar, 
and  tbe  time  you  had  your  new  one  ?  What 
seal  did  ypu  make  use  of? — A,  I  had  another 
seal  made  for  me. 

Where  is  that  seal?— When  I  got  my  aew 
title,  I  destroyed  that  seal,  1  defaced  it. 

Counsel  for  Crown.  Is  not  that  customary 
upongeitiug  anew  title? — .4.  It  is  at  the  op- 
tion ofthe  party .  Some  people  keep  their  seali 
some  are  ajraid  to  do  it 

C<mrt'>  Have  you  any  papers  with  tbe  im- 
pjression  of  tl^at  seal?— >^.  How  should  I  have 
auy  papers  ?  My  liouse  was  twice  beset  by  tbe 
servant  of  Mahomed  RezaCawn,  and  all  my 
j^apers  destroyea. 


Interp,  This  word  literally  interpreted  mfans 
**  to  flow ;"  but  what  is  meant  by  it  is,  <^  con- 
firmed." 

When  djd  you  begin  to  use  tbe  seal  witfi 
your  Uties  ?  —  At  the  time  of  the  Nabob 
Kutcbum  al  Dowlah,  when  two  schUs  were 
civen  me,  1  was  appointed  Foi^dar  of  Hidgel- 
lee,  and  had  two  seals,  one  great  and  on?  small 
one,  sent  me  from  the  government. 

When  a  royal  title  is  given  to  a  natifc;,  can 
he  m^e  use  of  it  without  the  permi^on  ofthe 
Nabob.? — He  gets  the  sunuud,  and  perbapa  a 
jaghire  from  the  King,  but  cannot  make  uae  of 
It  till  a  seal  has  been  given  by  the  Nabtob,  fuul 
be  is  permitted  to  use  it. 

Ho^  came  y  no  to  apply  to  IVIaba  Rajah  Nqu- 
docomar  to  dr^w  up  your  arzee  ? — As  i  bad  i>o 
connection  with  the  Nabob,  why  should  I  draw 
up  an  arzee  myselr?  Tbe  Maha  Hajari  desired 
I  would  fend  my  seal  to  put  to  an  i^r^e^,  and  I 
di^  so. 

Jo  executing  any  honds  or  deeds,  do  you 
xnake  use  of  your  sigpature  or  your  seal  ? — 
When  1  execute  a  bond  on  my  own  account,  I 
vrii^  tbe  word  *'  Oolaubd"j(tlie  slave  of  God) 
and  fix  my  seal  under  it.  When  I  witness  any 
paper,  I  write,  *Vlt  is  witnes^,*'  and  fix  luy 
seal  under  those  words.^[He  produced  a  paper 
pealed  with  the  same  seal,  to  prove  be  hud  the 
seal.  The  j^ry  compared  it  with  the  impres- 
sion on.  the  bond,  and  think  them  the  same ; 
each  of  the  impressions  shewed  a  small  flaw 
which  was  in  the  original  seaf.    He  likewise 

Sroduced  tbe  great  ^eal,  which  h?  had  froqn  the 
oubah.] 

Were  you  ever  qpon  terrmr  ojT  friendship  with 
^hje  Maha  Rajah  ? — He  was  /a  frien4  of  my  fi^- 
jther,  and  my  grand-fath.er.  We  were  oDten  in 
friendship,  and  often  liroke  off.  The  Mab^ 
ilaiah  protected  me  from  ten  ye^^ra  of  ^ge. 
When  be  was  Dew^n  of  Ma))i^m^  Heha  Bjeg 
Cawn,  I  w^  farmer  of  (Uhojungi.  Tbe  br^t 
diflereoce,  thajt   hapoened  lietween   ipe  and 

gaba  Rijah,  was  when  I  was  anpM>mted  to 
idgelee.    It  yra^  not  a  dispure,  bi^t  a  diQer- 
ence  of  t^o  days. 

Court.  WhM  was  ^is  dispi^e  about? — 4.  It : 
begun  thus.  First  be  said  he;(voulfl  be  my  se- 
curity, and  afterwards  went  o^  from  bis  pro- 
imise.  I  got  another  man  ig  be  my  security, 
and  afterwards  wjent  fr^ujBntjy  to  Alaba  ^• 
jah's  house. 

To  what  amount  was  he  to  be  security'? — 
Thie  revenue  fqr  which  he  ^its  to  he  my  secip- 
rity,  was  between  3  and  4  lacks  of  rupees. 
.  We»*e  you  so  reconjciJe^  together  a^  fo  live 
vipon  friendly  terms? — Ves. 

Who  were  present  wb^u  t)ie  Maba  Bajab  ac- 
knowledged having  pi|t  hls.se^i  to  thebqpd  ? — 
No  one. 

Is  it  usujal  for  tl\e  Maba  Rajab  to  ^ave  po 
attendants  ? — Where  he  is  private,  or  has  busi- 
ness, he  is  certainly  very  ohen  aJone. 

Did  he  make  bis  acknowledgiqent  more  (bap 
l^nce  ?— No. 

Was  it  before  or  aflter  you  quarrelled?—!^ 
was  befoj:e,  t?f  o,  or  l^ee  jnonths,      . 


Loers  destroyea. 

Was  the  second  seal  of  the  same  size  m 
characters  as  the  first? — t  do  not  remember. 

How  came  it  that  you  kept  the  papers  yoa 
produced,  as  you  said  you  lost  all  your  papers. 
— i  lost' most  of  my  papers.  A  iitue  hof. 
was  saved,  and  these  three  papers  were  in  tost 
box. 

[Counsel  for  prisoner  desires  that  these  tbrw 
papers  may  be  deposited  in  Court — -tbey 
Were.] 

Mr,  Farrer,  counsel  for  the  prisoner,  ob- 
served, that  in  England  a  prisoner,  from  bi^ 
knowledge  of  the  language,  had  an  opportu- 
nity of  hearing  the  evidence  sjid  making  o^ 
own  defence,  which  ftlaha  Rajah  Nuudoco- 
mar  was  deprived  of:  he  therefore  thought  it 
reasonable  jthat  his  counsel  should  be  perwittea 
to  make  a  defence  for  bim. 

Court,  All  the  avld^ce  has  been  gif^  ^ 
a  language  the  prisoner  understands,  w 
defence  he  chuses  to  make  wiU  he  interpretea 
to  tbe  Court  ' 
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The  counsel  also  observed,  that  Comcnaal  b 
Dien  saiil  the  Maba  Rajah  had  confessed  to 
him  that  he  had  made  use  of  his  seal.  He 
must  therefore  know  that  he  had  put  bis  h'fe  in 
bis  power ;  was  it  likely  then  that  he  should 
i^aarrel  with  this  man  on  so  trifling  an  occa- 
sion, as  the  bein^  his  security  P 

Co;aPefruse  examined. 

In  what  langfuage  do  you  chuse  to  be  exa- 
mined P — In  Persian,  Hindostanee,  or  Portu- 
guese; but  rather  in  Persian. 

Are  you  acquainted  with  the  last  witness, 
Cum.  o  Dein  ? — I  have  known  him  upwards  of 
SO  years. 

Had  you  any  particular  contersation  with 
Comma!  o  Dein,  respecting  a  seal? — It  wa» 
three  or  four  years  aero. 

Tell  the  particulars  of  that  conrersation. — 
I  will  tell  what  I  remember :  One  day  I  was 
sitting^  in  my  house,  Cummal  a'din  Cawn  came 
to  me  and  said,  '<  Oily  seal  is  in  the  possession 
of  Maha  Rajah  Ntindocomar :  I  wanted  to  get 
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ft  again,  but  could  not."  1  then  aked,  why 
bis  seal  was  in  the- possession  of  Maha  Rajah 
Nundocoroar  ?  He  told  me,  **  When  Jaffier 
Ally  Cawn  was  Nabob,  be  bad  desired  my  seal, 
that  be  mit^ht  put  it  to  a  request,  and  get  me 
some  employment.  I  sent  it  to  bim  in  conse- 
quence; but  be  does  not  now  return  It  to  me, 
1  will  go  to  Mr.  Harwell,  and  complain.'' — 
This  was  the  conversation  that  patoea  between 
us  that  day ;  there  was  no  other  conTersatioo. 
On  anothef  day  there  was,  respecting  the  bosi- 
nes8  of  Hidgelee,  where  he  said  that  Maba 
Rajah  Nundocomar  had  agreed  lo  stand  bis 
security,  f  said  it  was  very  well.  Some  days 
after,  i  asked  how  that  bosioess  was  settled  P 
He  answered,.  '<  Maha  Rajah  Nundocomar  is 
not  my  security."  I  asked,  how  so  P  He  said, 
«<  be  demands  three  things  from  me:  First, 
That  I  should  give  a  writing,  that  I  was  a  wit- 
ness to  the  bond  of  Bollalrey  Doss,  to  which 
my  seal  is  affixed: — Second,  That  I  should 
represent  receipts  of  money  [Burramed,  the 
Persian  word]  against  Mr.  Lusbington :  Third, 
That  I  should  represent  another  fiurramed 
against  Bussnnt  Roy.  I  answered,  I  cannot 
■ell  my  religion." 

Were  you  acquainted  with  Bollakey  DostP 
—Yes,  he  used  to  come  to  m^  house. 

Were  you  acquainted  with  bis  circumstances? 
— ^No ;  I  do  not  know  if  be  was  in  good  or  bad 
ctrcomstances. 

Jury,  You  have  known  Cummal  a'din 
Cawn  twenty  years ;  what  is  his  general  cha- 
racter P — I  never  heard  he  bad  a  kwd  name. 

Has  be  a  good  name  P — I  never  knew  any 

'  thing  bad  of  him ;  the  world  is  apt  to  give 

good  or  bad  names  with  vary  little  reason :  some 

apeak  well,  some  speak  ill  of  him ;  I  never 

knew  any  harm  of  bim. 

What  18  his  general  character? — Ten  people 
tpeak  well  of  him,  to  four  who  speak  ill  of  him. 

Is  there  not  now,  and  has  there  not  been  for 
Anme  time,  a  declared  enmity  between  you  and 
Maba  Rnjah  Nundocomar  f— He  may  have  an 


enmity  to  me,  but  I  do  not  know  that  he  has ; 
and  I  have  none  to  him. 

Moomhee  Sudder  o  Dein  swoni. 
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Are  yoQ  acquainted  with  Cummal  a  Din 
Cawn  ? — Yes,  I  have  known  him  for  neat  20 
years. 

Had  you  at  any  time  any  conversation  about 
his  seal  being  affixed  to  any  bond  p — 1  had,  in 
the  month  ot  Assar,  Bengal  year,  1 179. 

Do  you  recollect  that  conversation  P  if  you 
do,  tell  it  as  well  as  you  can.— He  was  con- 
versing with  me  about  the  farm  of  Hedgelee  ; 
the  circumstance  of  the  security  was  men- 
tioned. I  said,  Now  you  are  a  competitor  for 
the  farm  of  Hedgelee,  you  will  undoubtedly  be 
obliged  to  give  security.  You  are  always  go- 
ing backwards  and  forwards  to  the  house  of 
Maha  Rajah  Nundocomar :  if  you  can  get  him 
to  be  your  security,  it  will  be  better.  He  said, 
I  shall  probably  not  be  able  to  get  him  to  be 
my  seenrity,  because  be  has  affixed  a  seal  of 
muie  to  a  bond  of  Bollakey  Doss ;  and  he  says 
to  me,  it  is  necessary  for  you  to  give  evidence : 
but  I  have  refused  it,  saying,  I  will  not  giva 
up  my  religion.  I  asked  him  in  what  manner 
the  sed  bad  come  into  Maha* Rajah  Nundoco- 
mar'a  hands,  and  how  he  had  tteA  it  P  He  an- 
swered, **  1  formerly  sent  him  my  seal  to  be 
fixed  to  an  arzee  to  be  presented  by  Maha  Ra- 
jah Nundocomar  to  the  Nabob  Jaffier  Ally 
Cawn,  and  that  seal  is  with  biro  ;  he  now  has 
affixed  that  seal  to  a  baper  of  Bollakey  Doss's 
without  my  knowled^.  I  do  not  tfaei^re 
now  desire  him  to  stand  my  secority." 

Did  any  thing  more  pass  that  day  P— 1  re- 
member no  more  that  day.  He  came  to  me 
upon  another  day,  and  said  that  Oungabisseii 
would  be  his  security.  I  then  informed  Mr. 
Barwell,  that  Gungabissen  wonhl  he  hia  seen- 
rity ;  but  he  answered  that  security  would  not 
be  approved  of  by  the  council.  Four  or  five 
days  after,  CommanI  o  Dien  Cawn  came  to  me 
again,  and  said  that  by  intreaty  he'  had  per- 
suaded Maba  Rajah  Nundocomar  to  be  his  se- 
curity:  of  this  also  I  informed  Mr.  Barwell, 
who  said  that  if  he  would  come  and  stand  his 
security,  it  would  do.  Maha  Rajah  Nundo- 
comar afterwards  wrote  a  letter  to  council  re 
specting  his  standing  security ;  but  whether  be 
did  or  not,  I  cannot  tell. 

Had  you  any  further  conversation  witliCom- 
maul  o  Dienr-i-I  soon  after  went  to  Moor- 
shedabad  and  Dacca :  when  I  returned.  Com- 
maul  o  Dien  said  to  me,  "  Maha  Rajah  Nundo* 
comar  has  produced  two  papers ;  first,  that  I 
should  give  evidence  about  the  seal  of  the  bond 
of  Bollakey  Doss ;  second,  about  standing  se- 
curity for  Hedgelee,  and  said,  Take  this  and 
sign  this,  pointing  to  the  two  papers.  I  would 
not ;  and  afterwanis  got  Lane,  Dutt  and  otherii 
to  be  my  securities." 

Mohun  Penaud  retorned  with  the  papers. 

Counsel  for  Pris,  Have  you  brought  ifl  the 
letters  of  attorney  uncancelled,  relative  to  th4 
estate  of  Bollakey  Doss?— I  hafe. 
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Have  yoi\  any  other  instrumeut  io  writiDg, 
relatife  to  the  estate  of  Bollakey  Doss,  besides 
those  you  have  produced  ? — I  have  his  books. 

Have  you  any  other  deed,  relative  to  the 
•state  of  Bollakey  Doss,  executed  to  you  by 
Gung^bissen  P — No  other. 

[The  joint  power  of  attorney  to  Mohuo  Per- 
saud,  Mr.  Hamilton,  and  Mr.  Lodge,  is  pro- 
duced. Another  to  Mohun.Persaud  and  John 
Love.  Another  to  Mohun  Persaud  sing^ly, 
dated  6ih  of  May,  1775,  which  appeared  to  be 
a  g^eneral  power  of  attorney  in  English,  with- 
out any  mention  of  a  commission  of  five  per 
cent.] 

Have  you  the  promise  of  any  sum  of  roonev, 
in  case  the  Maha  Rajah  Nundocomar  should 
be  convicted  on  this  trial  ? — None. 

Mohun  Persaud  examined  in  chief. 

How  )oog  were  you  acquainted  with  Bolla- 
key Doss  ? — It  ia  DOW  14  years  since  1  first 
knew  him. 

How  long  has  he  been  dead?— About  six 
years. 

Where  did  yon  first  know  him  ? — At  Muxa- 
davad. 

When  did  he  come  to  Calcutta  ? — Tea  years 
ago. 

What  business  did  be  follow  ?— That  of  a 
ahroft. 

Was  he  esteemed  a  roan  of  properly?— He 
was  thought  a  rich  man. 

Had  he  a  house  at  Benares? — He  had  a 
correspondence  there. 

Did  he  draw  for  any  coosidei^ble  sums  upon 
that  house  ? — For  many  sums.  He  drew  one 
bill  to  lord  Clive  for  a  lack  of  rupees. 

Was  the  bill  paid  ? — Yea,  the  money  was 
paid  to  Mr.  Chamier,  then  resident  at  Be- 
nares. 

Waa  that  money  ever  repaid  by  lord  Clive? 
—It  was,  five  months  afterwards,  to  Bollakey 
Doss  in  his  life  time. 

Was  there  any  account  open  between  Maha 
Rajah  Nundocomar  and  Bollakey  Doss? — 
There  are  debits  and  credits  between  them  in 
Bollakey  Doss's  books  to  a  ^reat  amount. 

Are  tiie  books  now  in  being  ? — ^Tbey  are  in 
osy  possession. 

What  language  are  the  books  wrote  in  ? — In 
the  Nagry  language. 

Court,  The  books  must  be  produced,  as 
we  cannot  receive  parole  evidence  of  their  con- 
tents* 

Mr.  Durham^  Counsel  for  the  Crown,  ac- 
quainted the  Court  that  the  books  were  then  at 
hand,  in  consequence  of  a  notice  from  the  de- 
fendant to  produce  them,  but  added  that,  as 
they  were  in  the  Nagree  character,  he  could 
not  point  out  the  entries  to  which  he  meant  to 
have  examined  Mohun  Persaud,  and  therefore 
declined  making  any  use  ofthem. 

The  books  were  then  ordered  to  be  kept  in 
courts  tor  the  defendant's  counsel  to  avail  them- 
•elves  of  th^m  il  they  should  be  able. 


A  Nagree  Monbsby  was  called  and  swon. 
He  was  ordered  to  translate  a  paper,  which 
the  counsel  for  the  crown  said  was  a  general 
power  of  attorney  to  Mohun  Persaud  and  Pud- 
mon  Doss,  executed  by  Bollakey  Doss  before 
he  went  to  Benaresi  of  which  the  following  is 
a  translate. 

**  The  WuTiNO  of  Bollakey  Doss. 

**  BEFORxthis,  being  in  a  bad  state  of  health, 
for  which  reason  deeming  myself  obliged  to 
go  to  Benares,  I  have  appointed  my  brother 
Mohun  Persaud  and  Padmohun  Doss  my  at- 
tornies  to  transact  my  business,  and  to  receire 
and  pay,  and  to  answer  and  make  any  demands 
for  me,  and  io  paying  and  receiving  whatever 
durbar  expences  may  ne  incurred,  after  my  se- 
veral debts  are  collected ;  and  whatever  remaioi, 
after  the  disbursentents  of  the  durbar  ezpenoes 
to  be  paid  to  whom  it  may  be  due ;  and  of 
what  IS  due  afier  that  I  have  written  in  a  paper 
with  my  own  hand,  which  yoa  will  pay. 

« 

Account  whatever  concerns  Debts. 

Maha  Rajah  Nundocomar  -     .    -  10000 
Doolub  Ram  Twarry  on  account  of 

a  bill  in  Muxadabad     -    .     .    •  S095 

Gou  Mullick 2707  8 

On  Roy    Mohuo   Sing's  bouse  at 
Moorsbedabad  on  account   of  a 

bill 3500 

Golab  Doss  Palate      .,-...  lOOO 

Raganaot  Deu  Shroft,  one  bill  -    •  506 

Nurbaram  on  bill  ..«-...  850 

'  Accounts. 

My  own  Factory  at  Moorsbedabad, 

rather  more  or  less      •    •     •     •    10000 
Poog  Kissoo  Doss  at  Benares   r    -     5000 
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Roy  bu  Persand's,  what  will  remain  duets 
him  on  settling  his  accounts. 

Meer  CuttulAlly,  whatever  may  appear. 

Besides  these,  whatever  small  debts  may  sp* 
pear  io  my  papers. 

Accounts,  Credits, 

The  English  Coinpsny  at  the  Dacca  Factory. 

Nabob  Jassaraut  Cawu  at  Dacca. 

Meer  Amoo  Sait  at  Haugly  houses. 

One  house  at  Calcutta. 

One  house  at  Moorsbedabad. 

Two  houses  at  Patna,  mortgaged  ibr      3500 

Caja  Waoyss  principal  in  Cnina  con- 
cern   --      ««00 

Balance  of  accounts  of  salt  in  partner- 
ship, Gol»in  dun  Doss      -      -     •    -      1500 

Dacca  goods  at  Benares,  valued  at  -  10000 
Besidai  this,  as  by  my  papers  may  appear. 

To  be  received  from  Dr.  Pullerton 

To  be  received  from  Mr.  M«Mire 

This  is  wrote  by  guess;  and,  besides  tli^ 
wliatevor  may  appear  from  my  papers  !• 
true  debta  and  omiu,    Beaidcs  Uiivi 


945] 


ui  CaUuiiaffir  Forger^* 


A.  D.  177*. 


[D« 


<<  The  bond  of  Hccr  Askruir  was  sold  to  Mr. 
Bolts ;  Ibe  bond  of  the  court  of  Cotobemi, 
M  well  as  the  kerraoamah^or  written  af ree« 
meDt,  wbieh  be  gave  in  tbe'  name  of  Mohun 
.Persaod.  He  took  tJse  seal  io  the  aame  of 
Mr.  Sparks  the  Vakeel :  upon  it  Mr.  Sparks 
filed  a  oaiBplaiat  ID  the  Aadaulet :  you  will  ap» 
pear  and  answer  about  it.  Upon  wbatever 
other  outstanding  balances  you  shall  recover, 
you  shall  receire  life  per  cent,  whatever  con- 
tingent expences  you  may  find  it  necessary  to 
disburse  in  Calcutta,  and  papers  you  shall  re- 
ceive. I  liave  appointed  you  my  attorney  for 
two  years ;  whether  I  remain  here  or  not,  1 
have  Tested  you  with  a  power  iq  my  affairs, 
and  in  payment  of  money.  I  am  not  concern- 
ed in  trade  here. 

"  Dated  nine  days>  after  the  middle  of  Poos, 
in  the  year  tR95.  Witncsssd  OoOdhacrv 
Persaud,  Mookans  BoilaJkey  Doss. — Wit- 
nesi^ed  Kissen  Jewin  Doss. — Witnessed 
Gherub  Doss,  Puttick,  Dinrane  Diitt. 

*^  Signed  Ki^eo  Jewin  Doss.-— Signed  Bo- 
laykee  Doss,  Doss  Jevo. — Signed  Kissea 
Jewan  Doss." 

To  prove  this  letter  of  attorney, 

Kissen  Juan  Dou  was  calletl  in  and  sworn. 

Court,  Is  that  paper  your  writing  ? — A.  It  is 
my  writing  and  witnessing,  but  1  did  not  see 
it  executed. 

Is  the  name  Kissen  Joan  Doss,  at  the  bot- 
tpm  of  the  paper,  written  as  a  witness  to  the 
execution  ? — It  is  written  by  way  of  witness. 

Of  what? — As  witness  to  the  signature  of 
Bollakey  Doss. 

How  came  yon  to  put  your  name  as  a  wit- 
ness to  a  paper  being  signed  by  Bollakey  Doss, 
if  you  did  not  see  bun  sign  it  f— It  was  carried 
by  Pudmohun  Doss  to  Ubandernagore,  signed 
there  by  Bollakey  Doss,  and  brought  to  me ; 
and  I  knowing  bis  hand-writing,  witnessed  it. 

Did  3rou  witness  it  as  seeing  it  signed,  or 
afi  knowing-  his  signature? — Seeing  Bollakey 
Doss's  signature  to  it,  I  set  my  name  as  a  wit* 
ness^ 

Keres  Doss  Pullock  sworn. 

Do  yon  know  this  paper  ?  [shewn  letter  of 
attorney.] — I  do ;  it  is  a  power  of  attorney  from 
Bollakey  Doss. 

Did  you  see  him  sign  it? — 1  was  present, 
and  saw  Bollakey  Doss  sign  bis  name. 

Cross  Eaamination. 

Where  was  Bollakey  Doss  when  you  saw 
bim  sign  his  name  to  it  f — At  Calcutta. 

What  house? — His  own  house. 

At  what  hour  of  the  day  ?— I  don't  know. 

Who  else  was  present  when  it  was  executed  ? 
—Mohun  Persaud,  Pudmohun  Doss,  and  Kis- 
sen Juan  Dos^.  [Question  repeated  by  t^e 
Court.]  Mohun  Persaud,  Pudmohun  Doss, 
and  two  or  three  other  people.  It  is  now  two 
or  three  years  ago ;  how  can  I  remember  ? 

[Mr.  ^liol^denred  t»«iipltiti  Mr.  Jttokson's 
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iolerpMlatioa,  and  said  that  the  witness  did  not 
say  that  Kissen  Joan  Doss  was  present,  but 
that  Kissen  Juan  Doss*s  signature  was  to  it  $ 
and  being  agara  asked  if  Kissen  Juan  Doss  was 
present,  answered  be  was  not.] 

What  did  you  mean  to  say  about  Kissen 
Juan  Doss  ?— o'hat  his  signature  was  to  it. 

Do  you  know  his  hand  writing? — Yes. 

Did  you  see  him  sign  it? — Yes. 

Where  was  he  ? — In  Bollakey  Doss's  b<Mise« 

Was  it  at  the  same  time  BuUakey  Doss 
signed  it  ?— It  is  six  years  ;  I  do  not  reooW 
lect.    1  know  Kissen  Juan  Doss  signed  it. 

[Mr.  Blliot  observes  he  signed  it  once  when- 
be  wrote  it,  and  onoe  as  a  witness.] 

Couns,  for  Pris»  Yon  have  sworn  that  Kis- 
sen Juan  Doss  signed  it,  then  vou  must  know 
when  he  signed  it. — A,  Kissen  Juan  Doss  wrot6 
the  paper,  and  gave  it  itito  the  hands  of  2SoU 
iakey  Doss. 

Did  ^ou  see  it  P^^BoUakejr  Doss  gave  it  nie« 
aud  desired  me  tie  sga  it,  which  L  aeoerdiogljF 
did  in  Persian. 

Wbea  did  Bollakey  Doss  sign  it,  before  or 
aAer  you  did  ?— Bollakey  Doss  having  signed 
it,  gave  it  Io  me  to  sign. 

Did  you  see  Kissen  Juan  Doss  sigfn  it  ?•— I 
do  not  reoolleetb 

Then  how  do  yoH  know  that  he  signed 
it  at^H? — I  know  nothing  about  liis  signing  Itk 

Kissen  Juan  Doss  called  agaiib 

Court,  When  did  you  write  this  paper  ?-*-><: 
Having  inspected  the  papers  of  Bollaktry  Doss 
which  were  at  Calcutta,  1  from  thein  drew  op 
this  paper. 

But  when  ? — It  may  be  fvitbin  two  or  three 
months  of  six  years,  1  cannot  speak  with  pre- 
cision. 

By  whose  directions  and  from  what  materials 
did  yon  write  tt?-*-By  the  directions  of  Pud- 
mohun Doss,  he  ia  my  superior;  having  both 
of  us  inspected  Bollackey  Doss's  papers^  we 
drew  up  that  paper.  ^ 

Did  you  take  what  you  wrote  from  the  books, 
or  IVom  what  Pudmohun  Doss  told  you  ?*- 
What  I  wrote  I  took  from  the  books. 

if  the  books  are  given  you,  can  yon  point 
out  the  parts  from  whence  you  drew  these 
papers? — lean. 

Do  you  recollect  how  many  books  were  in 
yonr  possession  ?— Two  books,  called  the 
R6ev  N&mah,  and  the  Cotta. 

Were  those  all  the  books  P — Our  books  are 
drawn  up  from  year  to  year ;,  in  those  two  books 
are  the  contents  of  this  paper. 

Were  there  only  two  books  for  each  year  ?-^ 
When  there  was  a  great  deal  of  business  in  the 
house,  two  books  were  filled  up  in  a  year; 
when  not  so  much,  two  books  might  last  for 
four  years. 

Do  you  recollect  how  many  books  you  exa- 
mined to  make  up  this  account? — 1  have  been' 
thirteen  or  fourteen  years  a  servant,  and  during 
that  time  six  books  have  been  used. 

3P 
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How  maoy  bookt  did  yon  ezamioe  tomilGe 
out' that  paf)er  ?— We  bad  three  bookt  within 
the  first  fife  yearfr,  one  called  the  Kuisara, 
whereerery  thing  is  entered  fully ;  from  theuce 
it  is  entered  fairer  into  the  Roey  NAmab,  and 
from  the  Roey  N&mah  to  the  Cotta. 

From  whdt  particular  books  did  you  take 
this  paper?— All  the  books  were  in  my  pos- 
session ;  but  what  is  contained  in  this  paper,  I 
extracted  from  one  book,  the  Cotta.  It  is  the 
custom  to  draw  up  papers  from  the  Cotta ;  but 
the  Rdey  Nftmah  and  the  Kussara  being  more 
fully  merchants  frequently  refer  to  them  in 
the  drawing  up  of  papers. 

Are  these  all  the  books  that  contain  Bollackey 
Doss's  transactions  ?->-There  are  two  books 
more  besides  these  three. 

[The  Court  directed  a)1  the  books  to  be 
brouglit.] 

You  said  before  there  were  six  books; 
how  comes  it  that  there  are  only  five  now  men- 
tioned ? — One,  a  Kussara,  is  lost ;  hut  the  sub- 
stance is  extracted  into  the  Cotta. 

How  came  you  to  sign  this'  paper  twice  f — 
One  signing,  which  is  in  the  body  of  the  psper, 
u  because  it  was  wrote  by  me ;  the  other  as 
witnessing,  having  seen  Bollakey  Doss's  signs** 
ture  to  it. 

What  is  the  first  date  of  those  three  books? 
—Nine  years  and  something  less  than  two 
months  from  this  time ;  it  is  dated  the  13th  day 
of  Savoon,  Naugree  stile,  18£3.  The  three 
books  depend  upon  each  other,  and  begin  with 
the  same  date. 

What  is  the  last  date  in  the  books  ?-^Tbe 
second  of  Maug,  Nagree  stile,  1837. 

Do  the  bouks  now  produced,  contain  trans- 
actions prior,  or  subsequent  to  these  ?— There 
are  two -before, 

[Q.  to  Mr,  Elliot.  How  does  the  Nagree 
and  Bengal  year  differ  ?^A.  The  Nagree 
year  begins  the  first  day  of  Choit ;  there  are 
750  years  difference  between  the  Nagree  and 
Bengal ;  the  present  year  is  1832  Nagree,  and 
1183  Bengal.] 

Are  these  the  books  from  which  you  made 
out  the  paper  produced  P-^Tbey  are. 

Are  all  the  transactions  between  Bollakey 
Doss  and  Maha  Rajah  Nundocomar  contained 
in  those  books? — All  the  business  transacted 
with  Maha  Rajah  Nundocomar  at  Calcutta  is 
contained  in  those  books,  but  what  was  trans- 
acted before  he  came  to  Calcutta  is  not. 

Do  all  the  six  books  yon  mentioned,  relate  to 
transactions  at  Calcutta  ?— Two  books  relate  to 
the  transactions  at  the  army ;  he  was  at  that 
time  with  the  army  at  Mongheer :  what  was 
done  there  was.  entered  in  his  books,  those  are 
the  books  not  brought.  Bollakey  Doss  re- 
mained with  the  Nabob :  whatever  he  trans- 
acted there,  is  in  those  books ;  he  had  houses 
at  Moorshedabadi  and  other  places,  and  at  each 
place  there  was  a  difierent  set  of  books :  what- 
ever was  transacted  iu  those  places,  was  in. 
books  thers. 


How  came  this  aoeoont  of  the  debits  and 
credits  of  Bollakey  Doss  to  be  drawn  up  lirom 
three  books,  when  he  had  separate  books  at 
different  places?— What  had  bis  afihirs  else- 
where to  do  with  a  statement  of  bis  debts  and 
credits  at  Calcutta? 

Then  this  paper  was  only  a  statement  of  his 
debu  and  cr^diU  at  Calcntta  ?— Yea. 

[Upon  inspection  of  the  Persian  bond  in  the 
ipdictment,  it  appeared  to  bear  date  in  the 
month  of  Badoon,  1183,  Bengal  year,  which 
answers  to  the  Nagree  year,  1833.] 

Mr.  Driver  examined. 

Court.  Were  those  the  books  deposited  in 
the  mayor's  court  ? — A,  Yes. 

What  other  books  and  papers  were  delivered 
from  the  Court  ? — 1  have  no  account  of  the 
books  and  papers  delivered  from  the  Court 

[The  Court  ordered  Mr.  Sealy,  late  register 
of  the  mayor's  court,  and  now  register  on  the 
equity  side  of  the  court,  to  atteud  with  the 
other  books  and  papers  in  his  possession,  be- 
longing to  the  estate  of  Bollakey  Doss.] 


Saturdai/t  June  10, 1775. 
Mohun  Persaud  examined. 

Have  yon  the  two  books  relating  to  BoHa* 
key  Doss's  transactions  with  the  army  ? — I  do 
not  know  where  the  two  books  kept  with  the 
arnw  are ;    I  never  saw  them. 

How  came  you  to  select  those  three  books? 
—I  brought  these  books,  because  they  contain 
the  Calcntta  accounts. 

Are  these  all  the  books  and  papers  yon  re- 
ceived from  Mr.  Sealy  ?~-There  are  many 
bookA  in  the  chests.  I  had  two  chests  of  pa- 
pers from  Mr.  Sealy ;  they  may  contain  ac- 
counts :  these  three  books  were  at  my  house  ; 
I  have  three  other  hooks  at  my  own  house, 
which  may  be  brought. 

[The  Court  ordered  them  to  be  brooght  iiki-> 
mediately.] 

Kiuen  Juan  Dou  examined. 

Do  you  know  what  are  become  of  the  other 
two  books? — They  are  at  Mohun  Persaud's 
house,  he  has  taken  them  out  of  the  chest. 

When  did  he  take  them  out  of  the  chest  ?«- 
Fitleeu  or  twenty  days,  or  perhaps  a  month 
ago. 

Did  you  see  him  take  them  ont  of  the  chest  f 
— I  took  them  out  of  the  chest,  by  Mohun 
Persaud's  order,  and  carried  them  to  his  house. 

Did  he  know  what  they  were  when  he  di- 
rected you  to  take  them  out  ?*-He  did  know. 

At  what  place  did  you  take  them  out  of  th« 
chest  ? — At  Mr.  Driver's  house. 

Who  were  present  ? — Five  or  six  persons, 
whose  names  1  do  noi  know ;  Mr.  Driver  was 
not  there. 

How  do  you  know  that  Mohun  Persand 
knew  the  contents  of  those  books  ? — He  fold 
me  to  take  out  the  books  of  the  army,  and  tf 
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Ca1catte,<Hiitof  tbecbfltU;  he  tben  took  them 
home. 

.  Q,  Who  kept  the  key  of  the  chert  ?^A.  [by 
Mr*  Driver.']  I  think  BioboD  Peneud ;  it  wae 

S'roD  to  GuBgabisseDi  end  1  believe  he  gmTe  it 
obuD  Peieaud. 

Kitsen  Juan  Dosi*s  examination  eontinaed. 

Where  are  the  accounts  of  the  first  year 
after  Boliakey  Dom's  arrival  at  Calcutta?-— 
Tbey  are  in  the  books  of  tbe  army  aecounta. 

Jdow  comes  it  so  ? — ^Tbere  was  no  barm  in 
that,  as  the  balance  was  put  into  the  new 
books. 

Does  that  balance  contain  a  balance  of  the 
Calcutta  accounts  only,  or  of  tbe  Calcutta  and 
army  accounts  P — Of  all  the  accounts ;  when 
ene  year  ended,  the  balance  was  carried  to  the 
next  year's  accounts.* 


June  10, 1775. 
Mokun  Peneud  examined. 

When  did  Bollakey  Doss  die?— In  the 
month  of  Assar,  Nagree  year,  1836,  or  Jane, 
1769. 

Did  Bollakey  Doss  make  any  will?— He 
left  a  power  of  attorney. 

Court,  The  Probate  is  the  only  proper  eri* 
dence. 

Tbe  Probate  of  the  Will,  of  which  the  ibl- 
kiwtng  is  a  Translate,  was  read :  - 

*^By  the  Mayor's  Court  at  Calcutta,  at  Fort 
William  in  Bengal. 

« (L.  S.) 

«<  Ii.  May,  Reg, 

**  Be  it  known  to  all  men  by  these  presents^ 
that  on  the  8tb  day  of  September  last,  1769,  the 
Will  of  Bollakey  Doss,  deceased,  a  copy 
whereof  is  hereunto  annexed,  was  exhibited 
and  proved  before  the  court; '  and  administra* 
tion  of  all  auil  singular  tbe  flfoods,  chattels,  and 
credits  of  the  said  deceased,  in  any  wise  be- 
knjufing,  was,  and  is  hereby  committed  to  Gon- 
gabissen,  one  of  the  executors  in  tbe  said  Will 
named,  being  first  sworn,  well  and  truly  to  ad- 
minister tbe  same,  and  to  pay  the  lawful  debts 
of  tbe  deceased,  and  the  legacies  in  tbe  said 
Will  oootained,  as  far  as  the  goods,  chattels. 

It  being  now  eleien  o'ckick,  the  Court 
DO  adjournment,  but  one  of  tbe  judges  at 
leasi  alMrays  remainmg  in  tbe  court,  or  in  a 
room  adjoining,  and  ofien  to  tbe  court,  the  jury 
retired  to  another  adjoining  room,  under  the 
charge  of  ibe  siieriff 's  officers,  to  take  refresh- 
ment and  to  bleep.  The  Court  met  the  next 
day  abtfut  eight  m  tbe  mornmg,  and  proceeded 
on  tbe  cause ;  tbe  like  was  done  at  tbe  end  of 
each  day,  and  at  oih«r  times  in  the  trial,  when 
refreshment  was  necessary'.—- ^[8ee  the  Cases 
of  Hardy,  and  Home  Tooke,  a.  d.  1794;  of 
Stone,  a.  p,  1796.]  The  repetition  of  the  dete 
h  in  tbe  Ongioal. 


and  credits  of  the  said  deoensed  shall  extend, 
and  the  law  oblige  ;  and  also  to  exhibit  into 
this  court  a  true  and  perfect  in?entory  of  aU 
tbe  said  goods,  chattels,  and  credits,  on  or  be- 
fore six  UMmths  from  this  day ;  and  to  render 
ioto  this  court  a  true  and  just  account  of  all  the 
eflTecta  of  the  said  deceased,  on  or  before  the 
S4th  day  of  October,  which  will  be  in  tbe  year 
of  oar  Xiord,  1770.  Dated  tbe  day,  month, 
year  and  place  above  mentioned. 

**  Signed, 

"  DATm  KiLUGAN,  Mayor. 

'*  CoBNELius  Goodwin,  Alderman.'* 


What  do  you  know  concerning  tbe  transao* 
tioos  between  Bullakey  Doss  and  Maba  Rajah 
Nundocomar?— I1ie  accounts  of  tjaem  are  in 
tbe  Cotta,  Nagree  year  1825,  or  1768  Chris- 
tian are. 

What  do  yon  know  of  Maha  Rajah  Nunde- 
comer's  transactions  with  Podmobun  Doss, 
and  Maba  Rajah  Nundocomar's  with  Bollakey 
Doss  in  his  lifetime  ?-— About  five  months  after 
the  death  of  Bollakey  Doss,  Pudmobun  Doss 
and  Oungabissen  obtained  the  bonds  from  the 
Company,  on  tbe  account  of  Bollakey  Doss, 
and  carried  them  to  Maba  Rijah  Nuncfocomar. 
In  tbe  evening  of  that  day,  Pudmohun  Doss 
informed  me  of  that  circumstance.  I  then 
shewed  Gungabissen  tbe  |)0wer  of  attorney 
granted  to  me,  and  which  1  had  before  shewn 
to  him,  in  order  to  prove  to  him  that  10,000 
rupees  only  were  due  to  Maha  Rajah  Nundo- 
comar }  and  the  day  afterwards,  1  went  to  the 
bouse  of  Maba  Rajah  Nundocomar.  He  de- 
sired me  to  sit  down,  and  said.  The  Company's 
bonds  are  received  ;  some  durbar  expences  will 
arise  on  them.  I  answered,  I  am  an  attorney  ; 
to  whom  ever  money  is  peid,  their  names  must 
be  written  down,  and  filed  in  tbe  andaulet :  to 
which  he  answered,  What  is  that  to  you  ?  I 
will  do  it.  I  then  went  to  my  own  boose : 
four  or  ikwe  days  after,  I  returned  to  Maha 
Rajah  Nundocomar :  he  asked  me  if  Podmo- 
bun Doss  bad  Sfibken  any  words  to  me ;  I  an- 
swered. No :  he  then  said,  I  and  Pudmohun 
Doss  have  drawn  out  (teekke^h)  three  papers; 
tbe  amount  of  one  is  48,031  sicca  rupees ;  tbe 
amount  of  the  other  two  together  is  35,000 
arcot  rupees.  1  remained  silent,  and  some 
little  time  after  went  home.  Fourteen  or  fif- 
teen days  after,  Pudmobun  Doss  said  to  me, 
Comt*  along  with  me  to  tbe  bouse  of  Maha 
Rajah,  and  take  the  Company's  bonds,  which 
he  has  received.  I  with  Uungabissen  and 
Pudmohun  Doss  accordingly  went  tbitber;  it 
waa  night  time,  the  lam|is  were  burning,  and 
tbe  Maba  Rajah  was  sitting  atmve  stairs :  we 
sat  down  by  him,  and  Maba  Rajah  called  for 
bis  escrotore  and  opened  it,  and  took  out  all  tbe 
papera  thai  were  contained  in  it,  and  spread 
them  before  him :  be  cancelled  (by  tearing  tbe 
top)  a  Nagree  bond  for  10,000  rupees ;  be  also 
produced  th^?  potta  of  tbe  bouse  and  gave  the 
cancelled  bond  and  tbe  potta  into  tbe  hands  of 
Gungabiawn ;  he  likewise  tore  tbe  b^ds  of 
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three  E^riiaii  papers,  9mi  wt&A  to  CkinglilriMto, 
Do  you  tnke  tbese. 

[Bond  shewn  him.] 

Is  this  one  of  the  papers  he  eanoelled?— I 
M  not  then  know  what  the  papers^  were,  I 
caDDOt  rea«l  Persian ;  this  is  one  of  them.  I 
hare  since  informed  mjself  of  the  eireum- 
stance :  at  that  time  I  could  not  tell,  I  no# 
know  that  it  is  lor  certain.  After  haTinj;  torn 
the  tops  of  the  papers  Maba  Rajah  Nundoco- 
mar  offered  them  to  Gungabisaen,  who  said, 
Giro  them  to  Padmoban  Doss.  Maha  Rajah 
then  looked  at  me  sideway  angrily,  and  turn- 
ing to  Pudmohun  Doss,  said.  Do  yon  take  the 
fMipers.  Pudffiobon  Doss  took  them ;  Pod- 
mohuD  Doss  and  Maha  Rajah  kept  conbtifig 
bv  their  memories  some  sums  of  money  on 
their  fingers,  but  wrote  nothing  down.  lAaha 
Rajah  said,  I  will  take  eight  bonds :  having 
seimrated  the  other  seven,  he  put  them  into  the 
hamifl  of  Pndmohun  Doss ;  there  were  ori- 
ginally nioeleen  bon^ ;  the  gofemor  and 
eonncil  took  two,  on  account  of  commission 
due  to  one  Michael ;  the  other  sevaiteen  were 
given  to  Maha  Rigab.  When  be  ^e  the 
seven  bonds  to  Pudmobnn  Don,  he  snd.  You 
have  before  taken  two :  he  answered,  I  have. 
Maba  Raiah  said  to  Podmohmi  Doss,  Indorse 
the  eight  bonds  I  have  taken :  Podroohun  Doss 
answered,  I  will  get  Uiem  indorsed  by  Kissen 
Jnan  Doss,  the  Gomaatah  of  Bolkkey  Doss. 
Maha  Rajah  put  the  eight  bonds  into  tlie  hands 
of  GhoHon  Naut  Pod&r.  I,  Pudmoban  Doss, 
Gnngabiasen«  and  Choiton  Naut,  (nito  whose 


liands  the  hoods  were  put)  went  out  together, 
and  sat  down  in  my  bhaita  khaona  (sitting 
TDom)  Pudmohun  Doss  sent  a  man  to  call 
Kissen  Juan  Dossi  Kissen  Joan  Doss  arriv- 
ing, indorsed  the  eight  bonds,  and  PndmObnn 
Doss  gave  them  fo  Choiton  Naut  Podar,  who 
carried  them  away. 

Do  you  know  of  any  receipt  or  acknowledg- 
nent  for  those  bon<fc? — f  was  at  that  time 
confined  in  the  court  of  Cntcherry:  he 
never  wrote,  or  signed  any  receipt  before  me. 
Pudmohun  Doss  look  a  receipt  from  him,  but 
I  do  not  know  when  he  got  it.  [Paper  shewn 
to  witness,  marked  F.]  This  is  the  receipt :  I 
Ibiow  it,  because  1'  look  a  copy  out  or  the 
minor's  court. 

Jire  you  sure  this  is  die  original  P — f  do  not 
read  Persian ;  the  Monsby  took  the  copy  by 
my  direoliooa. 

Do  you  know  of  any  further  transactraosP — 
I- know  a  deal  more  of  Bollakey  Doss's  busi- 
ness) but  not  of  these  eight  bonds. 

Did  any  oonversatioii  pass  between  you  and 
Cosaroauf  O-'Dien  Ally  Cawn  about  tbis  trans- 
aetton  f — Some  money  was  due  firora  Commaul 
O'Dfen  on  aecoont  of  Bollakey  Doss ;  1  did 
not  know  what  the  amount  was.  Cotnrnaut 
CDien  said  it  was  about  600  rupees:  I  then 
^  said,  Pay  it  to  me :  the  demand  was  made  three 
or  four  different  times.  COmmsul  O'Dlsn  one 
day  came  to  me  at  my  house,  and  said,  I  ean- 
9ot  pay  this  moiiey,  I  have  none.    I  tlten 


sfas«hed  bhn  eopids  of  tiM  diiMntp^erl  1  bad 
taken  out  of  the  court,  and  desired  him  to  kisk 
at  tbhB :  be  rbad  them,  aAd  havin|(  rebd  them, 
said,  This  is  the  impression  of  iny  seal:  wbM 
this  paper  (hkkot)  was  written  I  do  not  kaswt 
the  name  on  the  seal  is  mine ;  where,  or  whed 
the  paper  was  written  I  do  not  know,  I  an  not 
a  witi^ess  to  it.  About  four,  five,  or  six  motdbs 
afterwards,  Commaul  O'Dien  esme  to  me  sod 
said,  Maha  Rajab  Nundooomar  is  secnrity  to 
government  for  me,  for  the  pergunnah  of  Hid- 
gellee;  he  says  to  me,  Do  three  things,  asd  I 
will  be  and  remain  your  security :  withrespesl 
to  the  bond  of  Bollakey  Doss  say  that  yon  are 
a  witness,  and  having  sworn  befbrs  the  genUc- 
men  of  the  adawlut  give  evidence  of  it:  write 
out  also  an  accouut  w  receipts  of  n^poej  (Bar- 
r&mud)  against  Mr.  Lushmgton :  write  oat 
likewise  a  Burr&mud  against  Basseot  Roy^ 
Commaul  0*Dien  told  me,  he  then  answered 
that  he  could  not  speak  away  his  religion :  if  I 
can  get  any  one  else  to  stand  my  secniity,  I 
will  give  us  all  thoughts  of  him.  1  at  that 
time  sent  for  Mahom^  Alloro,  who  lives  three 
doors  from  the  bouse  I  inhabited,  in  S  boose 
belonging  to  me:  he  came  to  me,  and  I  («M 
hii^  all  the  Maha  Rsjah  had  said  to  ConrinaeA 
O'Dien,  and  likewise  tofd  biiH  Cenrnaol 
O'Dien's  answer  to  Maha  Ra^h  Nuiidoceiiuir; 
1  likewise  said  to  firnn— — 

Court.  W  hat  you  said  to  Mahommed  Afitftt 
is  no  evidence. 

Do  you  know  if  Bollakey  Doss  could  wnli 
Persian? — He  neither  could  read  it  norwriU 
it,  nor  did  be  onderstatid  it  weH. 

Did  you  ever  see  hiifi  execute  bonds  or  olhsr 
papers  f— I  have  seen  him.  Soaaetimes  be 
wrote  the  bonds  himself  in  Nagree,  sometimei 
in  Bengal,  but  always  signed  tbetfi  with  hit 
own  band :  fafe  did  not  write  the  body  of  Ae 
bond  with  his  own  band,  for  he.cddld  not  writif 
Bengal. 

How  did  he  execute  bonds  ?-*He  always  put 
his  sign  mandai  to  a-  bond. 

Court  to  Mr.  Elliot,  What  word  does  hs 
use  for  bond  f-^Lnmoiook,  which  is  a  FersiiB 
word  ;  it  is  khut  in  the  Nagive  langnsge. 

To  WUness,  Did  he  put  any  thing  bsMdfS 
his  sign  oDSnual  ?--He  put  bis  seal  to  letters  f 
f  never  heferd  of  his  putting  his  seal  to  ohfigi* 
tory  pdpers,  on  which  money  #as  to  be  r«> 
oeived. 

What  is  the  nsuttl  mnraer  of  Nagfee  mer- 
chants  executing  bonds ;  do  they  pur  ibeirslgtf 
mmual,  or  seal  ?-»At  Agrah,  D^lhy,  I^bw^ 
Gnserat  and  Surati  ivis  the  otistoa  of  Shwjs 
to  get-  the  body  of  the  bend  wrolfe  by  »** 
Gomasubs,  and  they  sign  it- with  their  owa 

How  do  Nagree  mettjhants  and  Shrew  m 
Cahsntta  exetme  bonds  P— Shroffii  in  Caledtifc 
sign  a  bond,  and  do  not  fix  any  aeal. 

Crou  Examinaiiim, 

Wbeie  does  GnngaMMen  now  fivef-^b  mf 
boose. 


SftSj 
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'  How  Umg  bi8  Mft  littd  there  ?— It  amy  be 
twu  years  and  a  half,  or  three  years. 

What  afe  is  he,  and  in  what  state  ef  health  ? 
—I  do  not  know  his  ageeiactly,  he  is  a  yocing 
nail. 

Has  be  any  partieniar  infirmity  yon  know 
of? — flebw  been  sick  eometbini^  above  two 
years ;  he  was  at  first  very  ill,  then  fpot  better ; 
he  is  now  worse. 

How  long  is  it  «ince  he  relapsed  P— How  een 
I  tell  when  he  became  wane?  He  is  not  n 
dying  man,  bnt  very  ill. 

How  do  ^ou  know  that  he  has  got  worse  ?— 
Because  he  is  in  my  bousci  I  see  him  every 
day. 

When  did  he  get  better  P— I  cannot  asoer- 
tthi  thai  date  io  exactly  to  ^mmit  it  to 
writing. 

I  do  not  ask  the  exact  date  $  will  you  tell  it 
as  near  as  y<^a  cdn  P—Some  ddys  he  has  vio- 
lent purgiogs,  at  other  timee  he  gets  better ; 
it  sofifetines  cootinnes  upon  him  fdr  ten  da^s, 
nore  or  less. 

Court,  tjrive  a  positive  answer  to  the  qnes- 
tien  ? — A,  I  cannot  tell. 

How  was  he  yesterday,  how  is  he  to-day  P — 
1  do  tfivtknow,  1  was  here  all  day. 

Wontd  not  yoo  bate  heard  if  he  bad  been  so 
ffll  88  not  to  be  able  to  come  out  P — I  heard  no- 
thing of  him  last  night,  he  has  not  for  a  long 
fime  been  hi  n  state  able  to  go  out  of  the  house ; 
some  time  ago  be  went  twice  to  the  court  house 
to  sign  papers. 

Can  you  particularize  the  time  ?— About  a 
itfotftb  or  two  months  ago,  i  believe ;  1  cannot 
tell  exactly. 

Haa  be  ever  been  out  since  be  wss  last  at 
the  court  house? — He  has  never  been  out  of 
tats  bouse  since  the  time  be  came  to  the  court 
bouse  to  sign  the  papers. 

Has  be  since  tlieo  been  so  sick  af  not  to  be 
Me  to  go  out  P-— He  is  so  weak  that  he  has 
been  obliged  to  be  held  up  by  people  when  be 
came  out  of  the  bouse.  "^ 

Can  any  person  that  wanted  to  see  him  have 
access  since  be  went  to  the  court  house P — Any 
person  having  business  has  access,  several  have 
Seen  him  since. 

IVbo  has  seen  him  P-^-I  do  not  put  a  watch 
over  him  ;  how  can  I  tell  who  has  seen  him  P 

Mention  one  that  has  seen  himP— Kis^n 
Joan  Doss,  Baul'Govin,  Kirib  Does  Pattuck. 
^0  yoo  know  any  more  P— A  great  many 
people  hate  seen  him  besides ;  any  body  that 
wishes  to  see  him  may. 

C«urt,  Name  some  others  P—MooicCbud 
Baboo,  the  son^  of  Huzzy  mull,  Jsggernait 
Dugonant  Duboo. 

The  counsel  for  the  prisoner,  suggesting 
that  Gungabissen  was  under  confinement,  and 
not  so  ill  as  allede^ec)  by  the  witness,  the  court 
requested  Dr.  Williams  and  Dr.  Stark  to  exa- 
mine Gnngabissen,  and  report  to  the  court  whe- 
ther he  could  safely  come  out  and  give  evi* 
dence,  or  not. 


Q.  Yoo  said  Bellafcey  Doss  drew  a  draught 


on  BlBiiftt«8  Sn  flvdtir  of  lord  CKvo  for  o  Isck 
of  rupees.  Is  that  transaction  in  those  books  f 
••^A,  it  is. 

Court.  How  do  yoo  kOdw  it  was  psid  P-^ 
It  fippears  in  the  books,  a  receipt  was  trans^ 
mitted  from  Benares,  and  lord  €iive  pad  tbd 
money. 

Can  you  find  it  ont  P — I  can. 

Mohun  Persaod  and  fossen  Juan  Doss  exa- 
mined the  books,  and  found  the  following  entry^. 

JCiMeii  Juan  Do$$,  The  particular  account 
of  tbistransactMn  is  in  the  Rdsenamroa. 

Entry  read. 

<<  The  eotta  written  in  the  name  of  the'Dewan 
Nabkissen. 


Debit  side,  page  403 

430 
438 


tO,000    0 

100,000    o 

7,000.  0 


Making  in  the  whole 

Creditside,  page  497    .    . 

429    .     . 

.     .     197,000 

.     .      ^,517 
•     •       93,483 

0 

H 
8 

137,000 

0 

Court,  Give  a  translation  of  the  Rosenamipai 
page  434. 

**  In  tbe  name  of  the  Dewan 

Nobkissen,  14  Maug,  1832,  (Ss- 

turday  1st  of  August)    ....      30,000    6 

Particulars  as  follows 

'  Paid  b;^  Dnkee  Ramseil  .  .  14,600  0 
10,000  of  which  was  paid  on  tbe  31st  of  Fa- 
gun,  and  4,600  on  the  34th  day  of  the  same 
month." 

Court.  Look  whether  there  ^s  any  mention 
of  the  lack  Of  rupees  of  Banaris  in  this  page. 

Mr.  Elliot*  We  are  not  now  upon  the  la^k, 
but  upon  the  30,000  rupees. 

Dr.  Williams  and  Dr.  Stark  returned  from 
examining  Gnngabissen,  and  inform  the  court 
he  was  so  ill  that  he  could  not  possibly  attend. 

Kiuen  Juan  Don  continues  reading  frorfn  thd 
Rosenamma. 

«*  Page  434.  In  tbe  name  of  the  DeWan 
Nabkissen,  a  letter  of  credit  (sefaurush)  baij 
been  written  upon  Bridjoo  -Mohun  Doss  an<t 
Curbick  Doss,  on.  accoont  of  lord  Clive,  and 
paid  to  Mr.  Cbamier  at  Banaris,  for  whictt  a 
receipt  was  given  on  tbe  6th  day  of  Chyte,  one 
lack  of  sicca  haulee  Banaris  rupees." 

Mokun  Fersaud  cross-examined. 

Whose  property  was  tbe  money  m  that  ac- 
count P  was  it  belonging  to  BoHakev  Doss,  or 
the  house  at  Banaris  P — How  should  I  know  P 
It  will  appear  in  tbe  books. 

Has  any  notice  been  served  upon  yoo  by 
Mr.  JarutP— Yes. 

Who  were  tbe  witdMseii  to  the  bond  yoo 
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y erelat  wai  gOTernor,  and  Mr.  Ca^iier  wu  le- 

cond. 

When  did  you  firft  bear  of  Durbar  ex* 
peaces  ?— When  Pudmobuo  Doss  had  told  me 
of  the  Company  *8  bonds,  I  went  the  ne|;t  day 
to  Maba  Rk|sh  Nuodooomar,  and  then  heard 
of  the  Durbar  expeoces.  1  heard  it  befbrs 
from  Pudmobun  Doss,  who  had  menliooed 
some  eircunistances  conoernins;  Gocul,  Gossul, 
and  Nobkissen  ;  and  he  said»  You  must  prepare 
a  jewel,  and  then  the  gentlemeo  will  pay  you 
your  money.  I  do  not  remember  having 
beard  any  thing  else  concerning  Durbar  ex- 
pences,  before  i  beard  it  from  Maba  Rajah 
Nundocomar. 

Who  were  present  when  those  papers  were 
delivered  ? — I,  Gongabissen,  Pudmohuu  Dosi, 
and  the  Maha  Rajah,  Choitanan^  came  io  to 
receive  the  bonds ;  a  person  of  the  nsme  of 
Goossud,  by  the  orders  of  Maba  Rijib, 
brought  a  little  escrutore.    I  safv  no  one  else. 

Can  you  take  upon  you  to  say  there  were  no 
one  else? — How  can  I  say  tb«re  wasnaoae 
else  f  I  saw  no  one  else. 

If  tliere  had  been  any  one  else,  should  yoa 
have  seen  him  P — We  sat  in  the  dhalan  (bail) : 
there  was  no  one  present  but  those  that  had 
been  mentioned.  When  Goossud  came  io,  sod 
bad  delivered  the  escrutore,  Maba  Rsjab  tent 
him  away. 

Were  you  three,  Gungabissen,  Pudmohott 
Doss,  and  you,  ever  at  Maha  Rajah  Nundoco- 
mar*8  house  at  any  other  time  ? — Frequently, 
together  and  separate. 

Mention  the  time. — 1  usetl  to  go  every  day, 
I  cannot  mention  any  particular  period  when 
we  were  all  together. 

Can  you  tell  me  if  at  any  other  time  papers 
were  produced  ? — 1  never  saw  him  at  any  other 
time  take  or  give  papers  relative  to  Bollakey 
Doss's  estate. 

When  }ou  saw  the  papers  at  Maha  Rajab 
Nundocomar's,  you  knew  not  what  they  were ; 
how  come  you  now  to  know  the  bond  to  be  ooe 
of  them  ? — Maha  Rajah  Nundocomar  put  this 
paper  in  the  hand  of  Pudmohiin  Doss:  be 
tore  it  at  the  top ;  I  did  not  read  it  at  that 
time ;  Pudmobun  Doss  afterwards  brought  it 
to  me,  and  explained  it  to  me  as  one  of  the 
three  papers. 

Court.  Are  there  any  other  circomstsDcei 
by  which  you  know  it?— iJ.  There  is  also 
this  circumstance,  that  1  knew  Bollakey  Dom 
did  not  owe  Maha  Rajah  more  than  10,000 
rupees. 

Did  you  ever  see  Bollakey  Doss  execute  say 
bond  ?— I  never  did :  was  1  to  see  his  hand- 
writing, i  should  know  it. 

[Question  repeated.] — 1  saw  him  execolc  a 
bond  for  1,000  rupees. 

Court.  Were  you  intimate  with  Bollakey 
Doss  at  the  time  of  the  wars  between  J»fc« 
Ally  Cown,  and  Cossim  Ally  Cawn?— iJ.  * 
have  been  acquainted  with  Bollakey  Doss  14 
or  Id  years :  we  cprresponded  then. 

Did  you  ever  hear  of  any  jewels  betooging 
to  Maba  Rajah  Nundocomar,  being  dcpotitaf 
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say  is  a  false  one? — Mahomed  Gommal  Selft- 
but,  and  Malob  Roy,  1  believe. 

Do  you  know  or  can  you  give  any  acconot 
of  Mamb  Roy  P — 1  never  knew,  saw,  nor  beard 
of  Match  Roy  ;  I  may  have  seen  many  people 
of  that  name,  that  I  do  not  know. 

Do  yoQ  know  Selabbut?— He  was  of  the 
aame  cast  with  me,  I  knew  him  well. 

Where  is  he?— Dead. 

Where  did  he  die? — In  Calcutta,  in  the 
house  of  Bollakey  Doas.  Bollakey  Doss  was 
then  living. 

How  long  before  Bollakey  Doss's  death? — 
Bollakey  Doss  died  in  1826,  or  1769.  My 
house  and  the  house  of  Bollakey  Doss  are 
near. 

How  long  before  the  death  of  Bollakey  Doss 
did  8elabut  die?-^l  cannot  tell  exadly,  he 
died  some  time  in  the  year  1823  of  Nagree, 
1767. 

What  was  Selabut  ?-*-He  was  a  Vakeel  of 
Bollakey  Doss's.  I  knew  him  well,  he  came 
to  Caleutia  before  Bollakey  Doss  :  be  was  an 
Agra  Walla ;  I  never  eat  nee  with  him,  nor  he 
with  me ;  he  would  eat  rice  which  my  servants 
dressed. 

What  was  Selabut's  usual  method  of  attest- 
ing papers  as  a  witness  ? — I  have  seea  him 
free|uently  with  my  own  eyes  take  off  his  seal, 
wet  two  or  three  papers,  and  Gx  his  seal  to 
them. 

Was  not  Selabut  bred  to  some  kind  of  busi- 
ness with  Bollakey  Doss  ?— He  was  Vakeel  of 
Bollakey  Doss,  and  executed  whatever  busi- 
ness he  ordered. 

Did  he  write  Nagree  ? — I  never  saw  him ; 
he  wrote  Persian  in  my  presence :  he  has  aliio 
fixed  his  Persian  seal  in  my  presence  ;  1  have 
DOW  io  ray  possession  writings  of  his. 

Were  Bollakey  Dohs  and  Sielabiit  of  the 
same  cast? — They  were  both  Agra  Wallas, 
but  I  do  not  know  if  of  the  same  cast :  by 
Agra,  I  mean  the  place  he  came  from. 

Court.  Was  he  a  Nagree  merchant  or 
•bruff  ? — A.  I  do  not  know. 

When  did  you  know,  according  to  your  own 
Account ;  or  wbtin  did  you  suspect  this  a  false 
bond?— After  the  bood  bad  been  given  by 
Maha  Rajah  Nundocomar  to  Pudmobun  Doss, 
and  I  had  read  it,  then  I  imagined  it  to  be 
forjred. 

Was  that  the  first  time  ? — From  the  day  on 
which  Maba  Rajah  Nundocomar  mentioned  to 
me  Durbar  charges,  some  doubts  arose  in  my 
mind.  ' 

When  was  it  that  you  first  heard  mention  of 
the  bond  ? — 1  never  beard  of  it  till  Pudmobun 
Doss  shewed  it  me.  Maha  Rajah  Nundoco- 
mar had  mentioned  a  circumstance  of  three 
papers,  but  bad  not  specified  this  bond. 

What  were  those  doubts  you  mention?— 
That  the  Durbar  charges  were  not  just  and 
iairly  charged,  because  I  knew  Mr.  Verelst, 
Mr.  Cartier^  and  Mr.  Russel  had  not  received 
nnjr. 

Was  any  mention  made  of  their  names  ?— 
Theur  aamea  wero  not  mentiouedy  but  Mr. 
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with  Bollakey  Doss  ?— I  never  did.  I  was  to- 
gpether  with  Nobkissen  wh^  he  iDtroduced 
Bollakey  Dom  to  lord  Clive. 

Have  yoa  discovered  any  material  transac- 
tioD  of  Bollakey  Doss,  except  this  bond,  which 
he  did  not  tell  yoa  of  ?— Bollakey  Doss  used 
not  to  inform  me  of  all  he  did; 

Do  you  recollect  beinjf  at  Mr.  Driver's 
house  some  time  agfo,  and  taking  away  some 
books  of  Bollakey  Doss's?—!  took  them, 
[pointing  to  the  books  produced  in  court.] 

Who  was  present  when  ynu  took  them? 
'— Kissen  Juan  Doss  aftd  Mr.  Driver's  sircar. 

Did  Kissen  Juan  Doss  take  them  from  the 
chest,  or  did  you  take  them  ?<— He  did. 

Did  yon  tell  him  the  books  by  name?— I 
desired  him  to  look  into  the  books  respectioj^ 
an  account  of  Rogoo,  and  also  into  the  Calcutta 
books. 

Did  you  ask  for  any  other  books  P— I  did 
not. 

Did  you  not  ask  for  the  army  books  ? — I  did 
not  particularly  mention  the  army  books,  bnt 
desired  him  to  kwk  for  the  books  of  Rogoo's 
accounts. 

Are  the  books  concerning  Rogfoo  the  army 
books  ?— I  do  not  know  whether  it  was  entered 
in  the  army  books  or  no. 

Do  you  now  know,  whether  Rofi;oo's  ac- 
counts is  in  the  army  books  or  no  ? — I  have 
not  looked  into  the  books. 

Don't  you  know  there  are  books  called  army 
books  ? — f  do  not  know. 

Do  you  know  whether,  among  Bollakey 
Doss's  books,  there  are  any  that  relate  to  trans- 
actions at  the  army  ? — I  had  not  seen  the  books 
before,  when  Kissen  Juan  Doss  brought  them 
to  my  house,  and  examined  them. 

[The  Bond  produced.] 

Counsel  for  the  Crown.  Is  this  one  of  the 
thr«e  papers  yon  saw  Maha  Rajah  Nondoco- 
mar  tear,  and  deliver  into  the  hands  of  Pudmo- 
bitoDoss? — J.  Yes. 

Was  there  money  paid  on  this  bond? — ^Tbe 
Company's  bonds  were  thereupon  indorsed  to 
Maha  Rajah  Nundocomar. 

Dill  Maha  Rajah  Nundocomar,  before  this 
transaction,  before  the  three  met,  when  the 
bond  was  delivered  up,  ever  mention  to  yon  his 
haTiogsuch  a  liond  ? — Maha  Rajah  Nundoco- 
mar told  me,  that  he  and  Pudmohun  Doss  had 
drawn  up  these  three  papers,  one  of  the  papers 
for  48,021  rupees,  and  two  papers  for  35,000 
mpees.     Gnncrabissen  was  not  present. 

Court*  Where  was  the  bond  found? — It 
waa  deposited  in  the  mayor's  court,  as  part  of 
the  estate  of  Bollakey  Doss. 

When  Maha  Rajah  Nondoc<Anar  told  you 
lliat  he  had  drawu  up  three  papers,  was  Gun- 
gabissen  present  ?^He  was  not. 

Mr.  Sealtft  late  Register  of  the  Mayor's  Court, 
called  and  sworn. 

Court.  Look  at  that  paper,  [Bond  shewn 
him]  was  it  among  the  }>apers  belonging  to 
Boimkey  Don?— j1.  It  was. 
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Was  it  torn  then  ?-^It  was. 

Are  you  enough  acquainted  with  mone^ 
transaction  in  this  country ,  to  know  whether 
that  is  the  customary  way  of  cancelling  boodi  ? 
—  I  am  not. 

Was  this  paper  delivered  with  other  papers 
belonging  to  the  estate  ? — I  do  not  know.  I 
was  not  then  Register ;  it  was  one  of  the  papers 
that  was  delivered  to  me  as  belonging  to  the 
estate  of  Bollakey  Doss. 

Rajah  Nobkitsen  examined. 

Do  you  know  whose  seal  this  is?  [Paper 
produced.] — ^The  name  upon  the  seal  is  Maha 
Rajah  Nundocomar.  It  appears  to  be  his  seal, 
I  cannot  tell  who  affixed  it. 

ThePaper,  ofwhich  thefoltowiDgisa  trtn- 
sbte,  read  by  Mr.  Elliot. 

"  [Nundocomar  Bahader  Maha  Rajah.] 

"  Formerly  the  jewels  bekMigiag  to  me  wer» 
deposited  with  Seat  Bollakee  Doss.  la  the 
Bengal  year,  1172,  he  gave  me  a  bond  as  the 
value  thereof,  for  the  sum  of  rupees  48,(fel, 
and  a  premium.  1  having  delivered  over  the 
said  bond  to  Gungabissen,  who  is  the  nephew 
and  manager  of  the  business  of  the  aforesaid 
Seat ;  he  paid  all  together  the  snm  of  current 
rupees  69,030,  in  bonds  of  the  English  Com- 
pany, which  is  the  amount  of  my  demand, 
as  principal,  premium,  and  batta. 

«•  Written  on  the  4th  of  Maug,  in  the  BeQ« 
gal  year,  1176." 

Court.  Is  the  affixing  a  seal,  the  maoncr  m 
this  Oouotry  of  authenticating  papeis?— J. 
There  are  three  sorts  of  customs  id  this  ooun< 
try.  First,  for  money  matters,  merchaets 
among  themselres  sign  and  witness,  but  do  not 
seal ;  that  is,  the  Bengal  and  Calcutta  mer- 
chants. Second.  Among  Mogul  Mossulmen, 
who  know  no  character  hut  Persian,  they  write 
*  Alaubd,'  and  set  their  seals.  Third.  Govern- 
ment affairs  pass  by  seal,,  without  sign  manual 
of  any  kind. 

Is  the  application  of  a  seal  sufficient  to  such 
a  paper  as  that  ?  [Shewn  Receipt,  letter  F.]— 
As  one  might  know  ^agree,  and  the  other  Per* 
sian  anti  Bengal,  such  a  seal  might  be  suffi- 
cient. This  paper  being  only  a  receipt,  a  seal 
is  sufficient.  The  word  *  Alaubd'  is  not  need*" 
ful  in  this  case. 

Is  it  necessary  that  such  a  writing  as  this  be 
coofirmed  by  witness?— It  is  not  necessary. 
[Translate  of  bond  exhibit  A.  read.] 

The  Prisoner  desired  he  might  ask  Rajah 
Nobkissen  a  question. 

Court.  Let  him  consult  hs  counsel  before 
he  ask  the  question. 

The  question  being  over-heard  by  Nobkissen, 
he  said,  *'  Maha  Rajah  Nundocomar  had  better 
notas|c  me  that  question."  Upon  wnich  Nun* 
docomar  declined  asking  the  question. 

Court  to  Jury.  You  must  receive  no  pre- 
judice from  this ;  yau  must  forget  the  aonvsr- 
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MtioD,  and  judge  only  bjn  the  evidenoe  at  the 

The  jury  said  tbey  would  only  judge  by  the 
e?tdeDce. 

How  long  did  you  know  BoUakey  Dosa  be- 
fore his  death  P— I  believe,  three  or  four  years, 
when  lord  Clive  was  governor. 

What  was  Bollakey  Doss's  business  P— He 
was  not  IheD  in  any  business  in  Calcutta. 

We^e  you  intimate  with  him  ? — I  was  very 
well  acquainted  with  him. 

What  was  his  general  character? — A  i <ry 
honest  man.  > 

Did  you  know  Pudmohun  Doss  ? — I  did. 

Do  you  know  any  thing  of  Bollakey  Doss's 
circumstances? — He  was  reckoned  a  monied 

man* 

Are  you  acquainted  with  Bollakey  Qoss's 
'manner  of  executing  bonds  ? — I  know  nothing 
about  it 

Moomhey  Sudder  O^DUn  examined. 

Did  you  know  that  seal  ?  [Receipt  exhibit 
P.  froduced.^—The  name  of  Maha  Rajah. 
Nondocomar,  Bahader,  is  to  the  seal.  I  fre- 
^uently^whenl  wfts  Ikloonshey  to  Mr.  Graham 
tA  Burdwan,  bad  occasion  to  see  the  Rush's 
seal ;  this  iippears  to  be  his :  as  au  oath  has 
been  taken,  I  have  only  to  say,  that  it  appears 
to  roe  in  my  mimi  to  be  the  same :  I  believe  it 
to  be  the  seal  of  Maba  Rajah  Nunducomar. 

la  the  application  of  the  seal  alone,  without 
the  word  *  Alanbd,'  deemed  sufficient  authen- 
tication to  such  a  paper? — It  is  proper  that  a 
receipt  should  be  signed. 

You  are  asked  if  the  seal  alone  is  suffi- 
cient authentication.  What  is  the  custom  ?  Is 
it  generally  esteemed  sufficieut  in  a  country 
court  of  justice? — This  is  what  1  think;  a 
man  of  rank,  whose  seal  is  well  known  in  the 
country,  and  is  known  to  above  ten  people,  it  is 
a  sufficient  authentication  for  such  a  person 
as  this.  If  the  chief  person  of  the  court  is  not 
satisfied,  he  can  call  witnesses  and  swear  the 
person  himself. 

Have  you  sat  as  a  judge  in  a  coontrv  court  ? 
— ^^I  was  once  a  Durongah  of  a  Cutcberry  at 
Burdwan,  under  Mr.  Graham. 

WouM  yon,  as  a  judge  of  the  court  of 
Aodaulet,  admit  the  authenticity  of  such  a 
paper,  supposing  the  identity  of  the  seal  to  be 
acknowledged,  without  the  assurance  of  the 
person,  that  he  had  sealed  it  himself?—!  would 
call  witnesses  if  it  was  denied ;  I  would  call 
witnesses  and  oaths. 

To  what  purpose  ?— I  would  enter  into  a  re- 
gular trial,  to  prove  if  his  seal  had  not  been 
stolen  by  his  servants,  or  whether  it  was  a 
forged  seal. 

Saboot  FoUack  examined. 

Were  you  acquainted  with  one  Sielabut  ?-^ 
I  remained  in  the  same  place  with  bin,  from 
the  time  1  was  ten  years  old,  till  he  died. 
When  we  wore  at  Delhi,  our  hoqset  were  sepa- 
rated ;  at  Mongheer  aiid  Cfdcutta  we  lived  to- 


gether in  the  same  house :  Sielabut  was  Y^Bfll 
to  BoUakee  Doss,  and  wrote  Persian  for  bini. 

Have  you  seen  him  write? — I  alwajsuse4 
to  see  him  write. 

Po  you  know  his  hand  writing  ?-• >Peifeotl| 
well. 

What  name  is  upon  this  bond?— That  of 
Sielabut,  Vakeel  to  BulJakee  Doss. 

J s  this  the  hand  writing  of  Sielabut?— No. 

Can  yon  take  upon  you  positively  to  svear 
it  is  not  his  hand-writing?— I  can  swear  it. 

On  what  grounds  are  you  so  positive?— I 
am  well  acquainted  with  the  form  of  the  letters 
of  the  hand  writing  in  u\y  po$9e^on. 

How  did  Sielabut  ns^  to  attest  Persian  writi 
ings  ? — He  used  to  witness  and  put  bia  val 
under  it. 

What  dq  you  mean  by  that  expression  ?-« 
Writing  the  word  *  witness,'  and  putting  his 
seal  pnd^  it. 

Have  yon  seen  him  attest  any  paper?—! 
have  seen  him  very  often. 

Did  he  write  better  or  worse  than  the  papar 
aliewn  you?— «This  is  a  better  hand  writiug 
than  Sidabut's. 

Did  he  write  a  good  or  bad  hand  ?— He  wrote 
rather  a  bad  hand. 

Whose  hand  writing  is  that?  [A  Paper  pnh. 
duoed.]— The  hand  writing  of  Sielabut. 

Do  you  discover  Sielabut's  band  writis^ 
among  these  paj>ers  ?  If  you  do,  separate  tbem 
from£e  rest.  [More  papers  produced.]— There 
is  not  any  of  Sielabut's  hand  wnting  anioii|« 
them. 

Is  there  any  of  his  hand-writing  amoag 
these?  [More  papers  produced.!  Those  tbrea 
papers  have  his  hand- writing.  [The  three  ^' 
pers  were  put  aside,  and  marked  G.] 

Have  you  anv  more  papers  of  Sielabat'i 
hand- writing? — 1  have  none. 

When  did  Stelabnt  die  ?— Six  yean  and  three 
months  ago. 

Where  did  he  die ?^ In  an  outrhoose  nssr 
the  dwelling-  house  of  Bollakey  Does.  U  w 
a  Bearer's  house. 

Were  yon  present  when  be  did  ?— I  was  pi»* 
sent. 

Crost  Examination,  ^ 

Where  were  you  born  ? — ^At  Delhi. 

When  did  you  first  leave  Delhi?— About 
nine  vears  ago. 

\ybere  was  Siebbnt  born?— Sielabut  wasao 
older  m^n  than  me  when  he  died ;  I  cannoft  tell 
where  he  was  bom. 

What  cast  was  Sielabut  ?— He  was  an  Agrs 
Walla,  and  a  Banyan. 

What  cast  are  you  ? — A  Bramia. 

Are  tliere  any  Bramins  among  the  Agra 
Wallas?— They  are  all  Banyans. 

Where  is  Agra  ?— Agr^  is  a  village,  or  toiro> 
in  the  pergunnah  of  Hussaul. 

When  did  you  first  see  Sielabut  ?— I  sasr 
him  first  at  Delhi,  but  do  not  recollect  when. 

How  old  were  you  when  you  first  saw  Siela- 
bat  ?— Tea  yeans  old.. 

When  you  tot  saw  8itlahot»  afm.  whaibn- 
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tiiMM  did  ba  oone  to  Delhi?— He  aeted  at  that 
time  as  Vakeel  to  the  Kbg^a  Wolocky,  caralry. 

In  Whoie  senrioe  are  yoa  ndw  ?— I  am  in  no 
body's  service.  I  carry  on  a  little  bosioess  of 
my  own. 

TJfion  what  oocasion  came  yon  to  live  with 
SieUbntr— When  Sielabot  senred  the  WoUaky 
troops,  I  was  a  servant  to  him. 

What  service  could  yon  do  him  at  that  age? 
•^Persons  of  five  years  of  age  enter  into  the 
■ervioe  of  merchants;  I  was  ten  years  of  age; 
I  did  whatever  he  bid  me,  asusted  him  in  his 
trade,  went  of  messages,  and  gave  answeta. 

How  long  did  Sielabnt  remain  at  Delhi  ? — 
He  left  Delhi  with  Mynhier  O'Dowlah,  into 
whose  service  be  entered. 

Where  was  that?— I  do  not  exactly  renem- 
hvy  It  may  be  about  14  years  Sjifo.   . 

Did  yon  leave  Delhi  with  hiro  ?— I  did  not 
go  away  with  him :  my  father  did. 

What  employ  had  your  father  under  him  ? — 
He  did  not  serve  SiUabat^  he  was  above  being 
in  bis  service, 

'  How  came  you  first  to  Calcutta?— I  came 
to  Sielabut. 

How  came  your  father  above  serving  SilU- 
bot,  when  you  did  ?-^l  served  him  in  a  parti- 
cular manner:   he  left  much  business  under 


When  Sielabot  executed  any  paper  of  bis 
own,  did  be  put  his  seal,  orisignatore  ? — When 
lie  executed  deeds  of  his  own,  he  began,  **  I 
who  am  Sielabut,"  and  fixed  his  seal  to  the 
deed. 

Did  yon  ever  see  Sielabut  sign  or  attest  any 
paper  instrument? — When  I  and  Sielabut  Went 
to  Jaggemant,  Bollakey  Doss  paid  him  some 
money,  for  Which  he  gave  a  receipt ;  he  put  a 

lal  to  it. 

How  old  are  yoo  now?— ^Thirty  nine  Tears. 

How  long  did  you  live  with  Sielabot   at 

^hl  ?— I  was  with  him  when  he  was  Vakeel 
to  the  royal  cavalry,  to  the  Nabob  Bnckah. 

At  what  different  places  were  you  with  him  ? 
—1  was  with  him  at  Delhi,  at  Banneehenvon- 
put,  which  is  the  jaghire  of  Nagg^  Polly  wn : 
1  was  with  him  in  the  Nabob  Sojah  al  Dow- 
lah's  army  at  Buxar.  Sillabut  came  to  Gal- 
eatta  with  Bollakey  Doss,  and  I  went  home: 
be  went  from  Calcutta  to  Jaggetnant,  from 
whence  he  returned  to  Calcutta,  where  he  died. 

Have  you  been  with  him  at  any  other  pfaices  ? 
—1  have  been  at  other  places  with  him  on  a 
jowney :  1  have  lived  with  him  at  the  places  I 
Jmve  metotiooed,  but  no  other. 

C&Mfi.  Were  you  with  him  at  Blongheer  ?— 
A.  I  was  not  at  Mongbeer^  nor  waslie  there, 
that  I  know  of. 

How  came  yon  to  know  the  situation  of  this 
hiMse  at  BfoDgbeer?— I  know  nothing  of  his 
house  at  Moogheer,  nor  have  I  said  any  thing 
abontit. 

How  come  you  to  say  yon  lived  at  Mong- 
heer?-**!  did  not  give  sneb  evidence,  that 'I 
lived  at  Moogheer. 

[Mr.  JacuoB  observed,  that  the  witntts 
made  use  of  th«  trccd  AUcer  -{caflM}  and  C«l- 


cotta ;  which  Mr.  Elliot  interpreted^  Calcutta- 
and  Mongheer.] 

Mr.  Elliot.  I  have  frequently  interpreted' 
army  and  Mongheer  as  synonymous,  because 
the  army  was  there. 

Haveyou  understood  this  witness  perfectly  f 
—Mr.  £,  I  have  not  all'  through  understood 
this  witness  so  easily  as  the  others,  though  by 
a  repetitbn  of  the  questions  I  perfectly  under* 
stand  what  1  interpret.  His  Moon  U  higher 
than  what  I  am  used  to. 

Mr.  Jackton,  I  perfectly  understand  thio' 
man ;  I  learnt  my  Moors  by  residing  two  year* 
high  in  the  country.  I  did  not  so  perfectly 
understand  Kerree  Doss  Pottack,  the  father, 
from  whom  I  interoreted  last  night. 

Court  (to  Mr,  Jebb.)  We  are  informed  yoa 
say,  that  the  witness  Keree  Dess  Pottack  did 
not  understand  the  interpreter,  Mr.  Jackson.**— 
A.  Keree  Doss  Pottack  told  me  last  night, 
when  he  went  from  the  bar,  that  he  was  con- 
fused t  I  told  Mr.  Driver,  that  he  did  not  un- 
derstand the  interpreter:  I  collected  this  fi^Mii- 
what  the  witness  told  me,  not  from  my  own 
observation. 

[The  Counsel  for  the  Crown  attempted  to  call 
Keree  Doss  Pottack  to  the  matters  deposed 
by  Subboh  Pottack ;  which  was  opposed  by  the 
Counsel  for  the  Prisoner ;  and  Mr.  J  usticeCham- 
bers  being  of  opinion,  that  the  contradiction 
upon  bis  evidence  was  such  that  lie  ought  not 
to  be  believed  upon  his  oath,  the  Court  refused 
to  suffer  him  to  be  called.] 

Rajah  Nobkisten  examined. 

Did  you  know  Sillabut? — Yes ;  he  was  a 
Vakeel  and  Muqshy  of  Bollakey  Doss. 

Are  you  acquainted  with  his  hand*writingF' 
—I  am  ;  1  have  seen  him  write  many  times. 
[Bond  shewn  bim.1 

Is  this  the  hand- writing  of  Sillabut?— The 
words  ««  Sillabut,  Vakeel  of  Bollakey  Qoss," 
are  not  of  his  hand -writing;  it  is  not  his  com* 
oaon  writing :  I  have  seen  several  papers  of  ttis 
hand.writi^g.  ^^ 

Can  you  take  upon  you  to  swear  it  is  not  his 
hand-writing?—- Sillabut  has  wrote  several  let* 
tera  to^me  and  tord  Clive,  and  has  wrote  several 
things'before  me :  this  is  not  the  kind  of  writ- 
ing I  have  seen  him  write ;  but  God  knows 
whether  it  is  his  band-writing  or  not. 

What  is  your  opinion  about  it? — ^The  pri- 
soner is  a  Bramin ;  - 1  am  a  Coit ;  it  may  hurt 
my  religion :  it  is  not  a  trifling  matter ;  the  life ' 
ol  a  Bran^in  is  at  stake. 

Do  yoo,  or  do  you  not,  think  this  the  band* 
writing  of  Sillabut  ?  Remember,  yon  are  upon 
your  oath,  to  tell  the  truth,  and  the  whole  truth. 
—I  cannot  tell  what  is  upon  my  mind  on  this 
occasion  about  it. 

Why  not?— >This  coneems  the  life  of  a 
Bramin.  I  don't  chnse  to  say  what  is  in  my 
mind  about  it.  '        '  - 

Did  Sillabut  write  a  better,  or  worse,  hand 
than  this  ?— The  letters  on  this  paper  are  well 
fohned  t  those  of  Sillabut  are  not  badly  formed, 
bntare  not  so  good  «a  these.    [The  paperwarw 
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shewn  bim  which  were  shewn  to  the  fonner 
witness,  for  the  purpose  of  selectipff  those 
which  w^re  the  band- writing  of  Sillahnt :  he 
immediately  fixes  on  the  three  papers  before 
proved  to  be  the  band -writing  of  Sillabnt.] 

Witness,  These  three  are  the  hand-writing  of 
Sillabut;  I  can  find  no  other  papers  of  his 
writing  among  these. 

.  Did  yon  erer  see  these  papers  befi)re?-* 
Never  in  my  h'fe :  I  never  was  in  such  a  cause : 
I  would  rather  lose  a  great  snm  of  money  than 
he  in  such  a  cause. 

Hussein  Ally  examined. 

In  whose  service  are  yoa  P — I  am  a  servant 
to  Cororaaul  0*dien  Ally  Oawn« 

Uow  long  have  you  l>een  his  servant  P— Two 
years  this  last  time :  I  was  formerly  in  his  ser- 
vice, and  quitted  it,  and  returned  to  him  again. 

While  you  were  in  bis  service  did  you  ever 
receive  directions  to  send  a  seal  to  Mana  Rajah 
NundocoiusrP — I  had  directions:  it  was  the 
seal  of  Commaul  0*Dien  Cawn  ;  but  he  was 
not  at  that  time  called  Commaul  0*Dien  Cawn, 
but  Mahomed  Commaul. 

Did  you  send  the  seal  in  consequence  of 
those  directions  P — I  patked  the  seal  in  a  bag. 

Was  there  any  thing  put  in  the  bag  besides 
it  P — I  sewed  up  the  bag  with  my  own  hand : 
in  it  I  put  three  gold  moheers  snd  eight  rupees, 
besides  the  seal ;  and  delivered  it  to  Commaul  o 
Dien  Cawn,  who  said  he  intended  to  send  it  to 
Maba  Rajah  Nundoc'omar. 

Did  you  see  the  bag  afterwards  P — Never 
since. 

Have  yon  seen  the  seal  since  P— 1  have  not. 

Did  you  send  it  away*  or  did  Cummaul  o 
Dien  Cawn  send  it  P— Cummaul  o  dien  sent  it ; 
I  did  not. 

Crosi-Examination. 

Do  yon  know  Commal  o  Dien's  MooshyP — 
I  do. 

How  is  he  called  p — Cordan  ^^owas  Cawn. 

Do  you  know  of  his  being  applied  to  to  give 
•vidence  in  any  cause f^— Yes;  Cummaul  o 
dien  Cawn  applied  to  him  to  give  evidence  in 
the  affair  of  Maha  Rajah  Nuudocomar  and 
Mr.  Fowke  about  the  arzee. 
.  Did  he  use  any  inducement  to  persaade 
him  ;  and  what? — 1  know  nothing  of  any  • 

What  passed  on  that  occasion,  to  your  know- 
ledge f— I  do  not  know  of  any  thing  that 
passed. 

How  do  yon  know  the  Moonshy  was  ap- 
plied to  P — I  know  that  he  was  spplied  to,  be- 
cause he  aetually  went  to  the  house,  of  the 
Lord  Chief  Justice,  to  give  evidence  ;  I  have 
heard  from  many  people. 

Do  you  know  of  Cummaul  o  dien  Cawn's 
offering  money  to  Cordar  Nowas,  his  Monsby, 
to  induce  him  to  give  evidence  ?-^I  do  not 
know  of  any  such  offer. 

l>o  you  know  one  Mahomed  WaawD,  a  seal 
sotterP— Ido. 

Do  yon  know  of  his  having  been  applied 
to  to  give  evidenccP— I  do  not  know  of  hia 


having  been  apptiedfto ;  he  asked  bim  if  h« 
had  cut  a  seal,  of  which  he  shewed  him  as 
impression,  and  said.  Tell  the  truth  and  do  not 
throw  your  religion  unto  the  wind.  This  is  all 
1  know. 

In  what  capacity  did  yoa  serve  Commaul  • 
Dein  Cawn  P — I  am  bis  Consumma. 

KissenJuan  Dom  examined. 

How  long  did  you  serve  Bollakev  DoasP-^ 
It  is  twelve  or  thirteen  years  since  1  went  ute 
bis  service.  ' 

In  what  capacity  did  you  serve  him  ?— It  was 
my  particular  province  to  write  the  papers. 

Were  you  well  acquainted  with  all  Bolbkey 
Doss's  business  P — JBollakey  Doss  had  many 
servants,  of  all  whom  Pudmohun  Dpss  was 
best  acquainted  with  his  affairs ;  he  was  tb» 
chief.  What  papers  i  wrote,  I  wrote  them 
understanding  tbem. 

What  was  your  particular  business  under 
Bollakey  Doss  P — To  write  papers. 

Did  you  write  in  tl\e  books  P — Podroohnn 
Doss  and  I  wrote  in  them  ;  he  was  the  chief; 
what  1  wrote  I  understand  ;  other  people  also 
wrote  in  them. 

Did  you  read  what  was  written  by  other 
clerks  P — I  did. 

Did  you  ever  know  of  any  ^lebts  doe  from 
Bollakey  Doss  to  Maha  Rafah  Nuudocomar P 
— 1  knew  it  from  Pudmohun  Doss  only. 

Did  you  know  of  any  bond  to  Maha  Rajah 
Nondocomar  from  Bollakey  Doss,  of  your  own 
knowledge  P — I  knew  of  one  for  ten  tlioussod 
rupees. 

Did  vou  ever  hear  of  any  jewels  of  Maha 
Rajah  Nundocomar's  being  in  Bollakey  Dosi's 
possession  P— 1  did  not  bear  it  from  Bollakey 
Doss. 

Did  you  write  the  bond  for  10,000  rupees  P— 
No;  Mohun  Persaud's  brother,  IwallattePer- 
saud,  wrote  it  at  Chanderuagore.  I  have  sees 
the  bond  here. 

Crott*  Examina  I  ion. 

How  many  books  of  Bollakey  Doss  have 
you  seen  here  P— ^Eight,  [eight  books  produced] 
fire  of  which  are  of  consequence. 

Do  these  five  contain  all  the  accounts  of  bo* 
siness  which  came  within  your  knowledge  and 
charge  ? — Yea. 

Had  not  Bollakey  Doss,  besides  his  businev 
account,  many  of  a  private  nature  which  icanie 
iqto  these  books  P— There  were  other  privstji 
accounts  contained  in  books  which  were  stolen 
or  destroyed  from  Bollakey  Doss,  when  we 
were  at  Buxar  with  the  army.  This  will  ap- 
pear by  tbe  books  produc(Ml ;  you  must  not 
take  it  from  my  mouth :  I  never  saw  those 
books  that  were  stole ;  balances  from  those 
books  are  entered  in  the  books  on  the  table. 

He  turns  to  the  books  and  reads  this  entry. 

<<  The  Jumma  of  Dean  Cbund  Rottingar,  ss 
entered  iu  the  private  oottah  of  Bollskey  Doss. 

"  Yonr  Jamma  in  the  private  accounts  of 
BoiUke^Doia.    ThoM  paper*  were  phmdcna 
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•t the  Kattle  of  Bnsur ;  therefore  RuttOB  Chund 
baviog  drawn  oat  yoar  aooonnts,  and  havtngf 
extracted  your  acoounta  from  your  books,  ac- 
cording to  ordersy  an  entry  ic  made  of  them 
here." 

Wiiness.  There  is  an  account  in  the  Rose- 
namma  here  produced,  of  the  contents  of  all 
the  papers  and  books  that  were  stolen.    • 


June  11,  1775.  ' 

Mr.  Justice  Le  Maistre  haringf  suffgfested, 
that  Dr.  Williams  had  inform^  him  that 
Guogabissen  might  be  brought  into  court  on  a 
cott,  to  give  his  evidence,  and  the  jury  being 
▼crv  desirous  to  hear  it,  the  Court  declared 
their  opinion,  that  Gungabissen  having  a  great 
interest  in  the  estate  of  BoUakey  Does,  which 
was  divided  by  his  will  in  shares  accordingly  to 
the  component  parts  of  a  rjppee,  ihe  Counsel 
for  the  Crown  would  not  be  entitled  to  call  him ; 
the  prisoner  was  therefore  told  to  advise  with 
bis  oonnsel,  and  say  whether  he  wished  to 
hare  him  called.  The  Court  at  the  same  time 
acquainted  the  jury,  that  as  Gungabissen  was  a 
witness  who  would  not  be  called  on  the  park  of 
the  crown,  they  must  receive  no  prejudice  if 
the  prisoner  declined  calling  him  ;  because,  if 
called  by  the  crown,  he  would  have  a  right  to 
object  to  him  I  on  account  of  his  interest.  The 
prisoner  having  consulted  with  his  counsel,  re- 
turned for  answer,  that  if  he  was  sure  Gunga- 
bissen would  speak  to  the  truth,  he  should  be 
desirous  to  have  him  called  ;  but  that  he  con- 
aidered  him  as  under  the  influence  of  Mobun 
Persand,  and  therefore  feared  that  he  might  not 
apeak  the  truth,  and  that  he  declined  calling 
him ;  but  the  jury  shewing  a  strong  desire 
that  he  might  be  called,  tbe  prisoner  and  his 
counsel  consented  that  his  evidence  should  be 
received ;  whereupon  Dr.  Williams  and  Mr. 
Stark  were  ag^in  sent,  and  on  their  return 

Mr.  Williami  was  sworn. 

Ceurf.  How  was  Gungabissen  yesterday  ? 
—it.  I  went  to  Mohun  Persaud's  house:  I 
found  him  lying  hpon  bis  cot.  Tbe  first  ques- 
tion I  asked  him  was,  what  his  name  was :  be 
aaid,  Gungabissen.  I  asked  him  as  to  bis  dis- 
ease :  be  told  me,  he  had  a  severe  flux ;  ten, 
twenty,  or  thirty  stools  a  day  ;^  a  continual 
thirst ;  and  that  on  drinking,  he  went  to  stool, 
and  it  came  from  him  immediately.  I  felt  bis 
pulse,  and  found  him  to  have  a  slow  hectic 
fever  ;  and  1  believe  he  has  a  scirrhous  liver. 

When  you  saw  him  yesterday,  did  you  think 
be  could  oe  brought  into  court  r — I  thought  he 
^ukl  not  with  safety.  On  my  return,  I  report<» 
cd  to  the  chief  iustioe  in  court,  that  I  did  not 
think  it  sate  to  bring  Gungabissen  to  the  c«iurt. 
1  thought  ity  and  reported  it.  i  afterwards  ac- 
quaint^ Mr.  Justice  Le  Maistre,  that  if  there 
'yraa  an  absolute  necessiiy  for  his  appearance 
bere,  I  thought' be  might  be  brought  on  a  cot ; 
smd  I  would  attend  him  myself.  Mr.  Justice 
I«  tfaistre  hkvjpg  before  thai  faid,  that  tbe 


gentlemen  in  the  House  of  Commons  were 
sometimes  brought  in  their  flannels,  then  1  said 
what  I  mentiondl  about  the  cot.  1  went  to  sea 
-Gungabissen  this  morning,  with  an  intention, 
if  possible,  to  have  brought  him  here.  1  was 
the  first  person  that  entered  his  room :  I  found 
him  off  his  cot :  no  one  was  in  tbe  room  I  saw 
him  in  yesterday :  he  was  not  in  the  room  I 
saw  him  in  yesterday ;  but  in  a  little  room  of 
veranda,  contiguous  to  that  in  which  he  lay, 
supported  by  three  or  four  people,  at  stool,  and 
so.  much  exhausted,  that  he  tumbled  on  the 
cot  when  they  brought  him  to  it,  and  it  was 
some  time  before  he  could  give  lAe  an  answer. 
After  reeovering  his  strength,  P  asked  him 
some  questions  relative  to  his  disorder ;  he  told 
me  he  was  worse,  and  that  his  very  jewels 
were  coming  from  him :  I  told  him  be  must 
go  with  me  in  a  doeley :  he  said  that  it  was 
impossible ;  did  not  I  sifo  what  a  state  he  was 
in  i  and  held  out  his  hand  to  me.  He  was 
then  tn  a  cool  sweat,  with  a  low  pulse,  i  fur- 
ther proposed  to  him,  that  he  should  go  in  his 
cot,  and  be  lifted  over  tbe  veranda  by  ropes, 
and  be  covered  up.  He  replied,  he  itaust  die  if 
he  went;  be  could  not  go;  he  must  die.  I 
then  desisted  from  any  farther  persuasion,  and 
returned. 

What  is  your  opinion?— That  the  roan  could 
not  be  brought  here,  and  carried  back  again, 
without  imminent  danger  of  expiring  from  fa- 
tigue ;  and  that  he  has  not  strength  to  under- 
go any  examination,  after  the  fatigue  of  bring- 
ing him  to  court :  had  he  not  told  me  that  he 
has  been  exceedingly  ill  near  two  years,  I 
should, not  have  supposed  he  could  live  many 
hours,  from  the  state  be  appeared  in  this  morn- 
ing. 

Master  Mac  Veagk,  Keeper  of  the  RecordS| 
being  called,  produces  three  papers. 

What  papers  are  theaeP-^The  original  will 
of  Bollakey  Doss,  and  a  tranalate  of  it ;  toge- 
ther with  an  account  current  of  Bolkkey  Doss'a 
estate. 

Prom  whence  had  you  theste  papers  ?^I  re- 
ceived them  from  Mr.  Sealy,  the  late  Register 
of  the  Mayor's  court. 

Mr.  Sealy  examined. 

Did  yon  deliver  these  papers  to  Master  Mao 
VeaghP-Idid. 

Where  did  yon  get  them  from? — 1  took 
them  from  the  reconis ;  tliey  are  part  of  the 
records  of  the  Mayor's  court,  and  were  among 
the  other  records  and  muniments. 

Is  the  account  current  in  English  an  original 
paper  ?-<-lt  is. 

Are  these  any  part  of  the  muniments  of  tb* 
late  Mayor's  oouri  P — ^Tbey  are. 

[The  Translate  of  the  Will  of  Bollakey  Doss 
was  read,  of  whicli  the  following  is  a  copy.] 

A  Will  of  Bollakey  Doss,  in  Nagree  Lan- 
guage, translated  into  English. 

t*  ly  Bollakey  Doii  Augorwall,  being  weak 
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ja  body,  do  make  this  my  will,  u  I  pretend  to 
jdispose  of  my  estate  penonally,  should  I  live 
loDffer;  but,  in  oase  of  my  decease,  then  my 
inid  estate  to  be  distributed,  as  follows :  after 
tbe  mouey  due  to  me  by  the  Company  is  re- 
layed, first,  I  request  my  debts  be  paid,  agree- 
^able  to  accounts,  and  the  remainder  to  be  di- 
yided  into  siiteen  parts,  or  sixteen  annas, 
thereof  to  be  distributed  for  the  dirine  ser? ioe, 
fiz. 

**  To  Sree  Goberdun  Nautjee,  one  anna  (1  o.) 
To  Ssut  Mundier,  or  Seren  Pagods,  named 
8ree  Be-tthoj  Nautjee,  Sree  Mothuresfajee,  Sree 
iBocnl  Nautjee,  Sree  Modon  MohoiM^ee,  Sree 
Duarraokow  Nautjee,  Sree  Gocnlotiunder  Mo« 
bunjee,  Sree  Nownit  Peeawjee,  two  annas, 
(S  a.)  To  Sree  Bridjopauljee,  half  an  anna, 
(6  p.)  To  all  the  Ballokes  of  Gnssaiujee,  one 
anna, (la.)  To  Sree  Modon  Mobnnjee,  and 
Sree  Bhugguerrutjeer  Boho,  half  a  pic,  or  Eng* 
\i§h{Hp.y  To  Sree  Govindjee  Tickoytmow, 
balf  a  pi6,  (Up,)  To  Sree  Mobaw  Probhojee, 
baif  a  pic,  (tip.)  To  Sree  Gopceul  Nau^ee, 
and  Sree  Govm«rjee,  half  a  pic,  (Up)  To 
Poorestom  iSJietter,  half  a  pic,  (l^p.)  To  the 
Bustnubs  of  Gocul  and  Brendaoun,  a  quarter 
of  an  anna,  (3  p.)  To  all  persons  assisting  in 
the  Sreejeer  Saut  Mundier,  half  an  anna  {6 p.) 
To  Srae  Brayjayr  Mohnnt,  Buyragguies,  and 
Goburden  Tulhatty,  a  quarter  of  an  anna, 
(dp.)  For  the  making  ofSree  Nautjea's  gar- 
den, one  anna,  (1  a.)  To  Sree  Bollodeljee,  a 
quarter  of  an  anna,  (Sp.)  To  Sree  Gopaol 
Lauliee,  at  Banarass,  a  quarter  of  an  anna, 
(5  p.)  To  Sree  Joniunabjee,  half  a  pic,  (Up.) 
To  Sree  Baulkissonjee,  at  Surat,  half  a  pic, 
(lip.)  Ditto,  one  anna,  (1  a.)  making  in  the 
whole  nine  annas.  The  remainder  seren  anoaa 
to  be  distributed  as  follows,  viz. 

*\  To  my  wife,  four  annas,  (4  a.)  To  Gun- 
gabissen,  and  Hiiigoo,  my  nephews,  one  anna, 
Ti  a.)  To  my  three  daugbteri,  named  Shebun 
Bebee,  Gungaw  Bebee,  and  Moticbun,  three 
quarters  of  an  anna,  (9 p.)  or  three  pica  each. 
To  my  brother,  Sam.  Doss,  a  quarter  of  an 
anna,  (9 p.)  and  from  the  remainder  one  anna, 
(1  a.)  To  Kissen  Jebun  Doss,  fife  hundred 
rupees,  (500  r.)  To  PautucVjee,  one  hnndred 
rupees,  (100  r.)  To  Baasjee,  fifty  rupees, 
(50  r.)  and  the  remainder  to  other  persons. 

*'  After  the  Company's  money  is  received, 
out  of  the  said  money  ten  per  cent,  to  be  paid 
to  brother  Prodoomone  Doss,  as  I  haye  in?en 
bim  a  note ;  and  after  my  debts  are  paid  off, 
the  remainder  .and  residue  to  be  distributed  ac- 
cording to  the  particMlaiii  above-mentioned. 

^*  I  nave  given  Baubo  Dhorromchun  a  note 
for  four  thousand  rupees,  (4,000  r.)  which  are 
to  be  paid  him. 

'*  And  besides  this,  tb4  outstanding  debto  at 
Dacca,  Rungpore,  DenasEpo^se,  Purneah, 
Muxadavad,  floughly,  Muogair,  and  Patna ; 
to  be  recovered  agreeable  ^o  books  and  accounto 
on  those  places,  and  the  same  to  be  distributed, 
as  followg,  viz. 

•*  To  Sreegeer  Duarroy,  Gooroor  Duarroy, 
and  Saut  D.  Mundier,  two  aimas,  (4 «.)   To 


make  a  garden  and  well  in  my  name,  to  be 
given  to  the  Brabmons,  two  annas,  (Sa.>  To 
my  wife,  four  annas,  (4  a.)  To  Gungaoiisea 
and  Hingoo,  my  nepbewa,  four  annaa,  (4  a.) 
To  Prodoomone  Doss,  for  his  trouble  and 
pleasure,  four  annas,  (4  a.)  making  aitesa 
annaa. 

**  I  do  further  declare,  that  I  had  mailea 
power  of  attorney,  before  this,  in  the  names  of 
brothers  Mobnn  Penaod,  and  ProdoooKMie 
Doss ;  which  I  leave  to  the  pleaaureof  brotbtr 
Prodoomone  Doss.  I  request,  all  1  owe,  and 
what  is  owing  to  me,  be  paid  and  received,  ac- 
cording to  accounto  of  every  settlement.  Thii 
is  my  will,  which  I  thought  proper  to  make  in 
my  fife-time,  and  deaire  to  be  ejnooted  in  tbe 
same  manner  as  aforesaid ;  and  at  tbe  reqncit 
of  my  wife,  I  appoint  Gnngabiaaen  and  Hiagoa 
LanI,  my  two  nephears,  reytruatess.  And  the 
management  of  all  the-  buaineaa,  debts,  sad 
duea,  hooka  and  papaia,  1  leave  to  the  oarasf 
Prodoomone  Does. 

^*  Mitty,  or  month  of  Juae,  fmntb  day  of  tba 
moon  Sumbet,  or  the  Nagree  year,  18t6.«* 
Written  by  fiJssenjebun  Dttss..  Signsd  by 
BoLLAKBT  Doss,  who  approved  of  the  absN 
writing.-o-Witneaa  Dobbomchubm,  Knaami* 
BUN  Dosa,  being  declared  by  Bdbkey  Jhm 
Bengal  year,  1 176,  Jane  lSth»  [A  true  eoof  J 
—Signed,  RichIbd  Mac  Tbaob,  aLeeperoflbs 
Recorda.*' 

Court,  Thia  account  is  properiy  no  evi- 
dence; it  is  not  delivered  in  by  an  ezecotor; 
and  very  little  would  arise  from  it  if  it  hsd  beea 
signed  by  the  executor ;  for,  as  the  money  btd 
certainly  been  paid,  whether  properly  or  ns^ 
the  executor  would  have  brought  it  into  his 
account ;  otherwiae  be  would  have  been  him- 
self chargeable  with  it. 

The  Counsel  for  the  Crown  closed  their  eri" 
dence. 

TbeCounael  for  the  Prisoner  objected,  tbit 
there  was  no  evidence  of  the  forgery  and  pnb- 
lishing  of  the  bond  produced  ;])ut  theCooii 
being  unanimously  of  opinion,  tnat  there  wii 
sufficiei^t  CTidence  to  put  the  prisoner  upon  Ul 
defence, 

The  Omnul  for  tbe  Dsfendwi  steted  bli 
Defence  aa  follows.— That,  first,  he  could  mM 
witoessea  present  at  the  time  when  Boltaksy 
Does  executed  thabond :  that  two  witnesftt  tt 
the  bead,  now  dead,  were  living  when  tbii 
tranaactu>o  came  to  the  knowledge  of  Mohoa 
Fersaud :  that  he  would  produce  Istten  ia 
Bollakey  Doaa's  hand-writing,  admitting  tbe 
bond,  and  the  circumstences  of  the  jewelMB|' 
an  account  aigoed  by  Mohun  Persaud  and  Pad* 
mohun  Deoa,  ia  tbe  presence  of  Gang«biisfBf 
in  which  the  sum  contamed  in  the  bond  is  la* 
doded,  as  also  a  paper  in  the  hand-writiag  w 
Bollakey  Doaa,  in  which  the  particniars  of  tea 
traasactiona  are  stated  t  and  that  entrica  Mi 
made  of  the  aame  in  the  books  tha  were  Mi 
and  lettera  of  correspondence  between  Bell«l|<7 
Does  and  Maha  Riyah  Nondocomari  in  wkM| 
traneactioa  was  moDlionod. 
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Tuge  Hoy  called. 

Have  yoa  ^ot  any  nataral  brother  P<— I  have 
ttoe  brotlMr  ooly,  calM  Maitabroy  $  he  was 
ny  elder  brother. 

Is  he  Imog  or  dead  ?— ^He  is  dead. 

Where-  was  be  during  the  last  eighteen 
nionths  before  bis  death  P  —  Sometiines  at 
Hoogbly,  and  soanelimeB  at  Calcatta. 

What  was  his  native  place  ? — ^Bareai  AdaoB- 
pore,  at  Doncaoollah,  in  the  chooklah  of  Burd- 
wan. 

Have  yott  ever  seen  your  brother  write  ? — I 
have.  / 

Can  yon  read  Bengal  f — Yes. 

Is  this  yoor  brother's  writing  P  [A  Letter 
produced  ODarked  I.] — It  is  not  my  brother's 
writing. 

Who  then  wrole  it  ? — I  did,  by  my  brother's 
direction,  in  his  presence. 

Look  on  the  cover:  whose  seal  is  that?-— It 
is  my  brother's  seal. 

Can  yon  read  Persian  ? — I  cannot  read  Per- 
sian, but  I  know  the  seal.    > 

Was  tbe  impression  on  your  brother's  seal 
nfized  by  you  ?— I  set  the  seal. 

How  came  your  brother  not  to  write  P — My 
brother  was  engaged  in  other  biisinesS|  and  de- 
nired  me  to  write. 

To  whom  was  it  directed  P — Mahomed  Hee- 
nmut  Seera|[:ut  Roopnsrahi  Cbowdrowjee. 

When  did  your  brother  die?— Abo^t  two 
jeers  and  half  ago. 

Was  your  brother  a  person  well  known  in 
Calcutta  P— He  was  known  to  rich  and  poor  in 
Caicutu. 

To  whom  P  mention  some  persons.— -He  was 
m  servant  to  Sam.  Buchy,  who  was  in  the  gaol, 
fiaboo  Hozreymull  and  Diachund  Baboo  knew 
him. 

Crou  damnation. 

Was  yonr  brother  a  servant  to  Sam.  Bnchy  P' 
— ^He  was. 

"^On  what  account  was  Sam.  Bnchy  in  gaolP 
—He  was  six  years  in  gaol,  on  a  dispute  about 
the  Company's  salt. 

How  old  are  you  P— Thirty-three. 

How  old  was  your  brother? — ^Three  years 
and  a  half  older  than  1. 

When  did  yon  come  to  Calcutta  P— Nine 
days  sgo. 

From  what  place?— Dooyacalla  in  the 
cbackla  ef  Burdwan. 

On  what  account  did  yon  come  to  Calcutta  •? 
—A  letter  came  from  Burdwan,  from  the  Rajah 
of  Bordwan*s  house,  calling  me  there :  I  did 
aot  go  on  that  letter :  afterwards  Roopnarrain 
Cbewdree  wrote  me  a  letter ;  a  peon  came  with 
the  letter. 

Have  you  gdt  that  letter  P— The  letter  was 
wrote  to  tbe  Jannadar:  he  did  not  give  me 
tbe  letter :  another  letter  came  to  me  with  a 
peon  and  kittree,  from  Roopnarrain  Chowdree : 
when  they  arrived  I  was  busy,  and  was  not 
iband  ;  when  I  was  found,  they  gave  me  a 
letter,  requiring  me  to  eome  to  the  presence. 


Whatdoyimmeaabytheprcoenee?  do  yon 
mean  theCourt  P— I  do  notoMaathe  Adawlet: 
they  did  not  tell  me  plainly  where  1  was  to 
come :  they  told  me  i  must  tell  what  I  knew ; 
I  said  I  knew  nothing  "but  what  I  knew  from 
my  brother:  I  came  on  that  letter:  I  received 
it  the  tbhrd  of  Justin. 

Were  you  ever  in  Calcutta  before  P— I  came 
to  Calcutta  nine  years  ago. 

Where  did  your  brother  die? — ^At  Donya* 
colly,  in  his  own  house:  he  was  ill  five 
months. 

Were  yon  ever  in  Cakntta  when  yoarbro* 
ther  was  there  P— Yes. 

Whom  did  he  live  with  P— Sometimes  in  tbe 
boose  o^  Mohua  Loll  and  Nundo  Loll :  he  al- 
ways  staid  with  Sam.  Bnchy,  being  his  servant. 

When  was  yonr  brother  acquainted  with 
Roopoaneio  Chowdree?— From  the  time  w^en 
he  went  to  Burdwan. 

How  long  ago  «is  that  P— Ten  or  twelve 
years  ago. 

How  long  did  yonr  brother  stay  in  Bnrdwaa  f 
—He  never  staid  long. 

What  do  yon  mean  by  the  time  of  yoor  bro* 
ther's  going  to  Burdwan  P — ^My  bnitber  went 
three  diflerent  times  to  Burdwan  upon  bo* 


When  did  be  first  go  P— The  year  Mr.  Som- 
ncr  went  Chief  to  Burdwan :  he  went  witfi 
CoBsenaut  Baboo;  that  was  the  first  time. 

Was  voor  brother  ever  in  Burdwan  before 
in  his  lire  P— Not  in  the  town  of  Burdwan. 

Was  he  ever  in  tbe  province  of  Burdwan  P— 
He  Was  born  in  a  choklah  of  that  province. 

Was  yoor  brother  a  servant  to  Cossenaut 
Baboo  P — No :  be  went  with  Cossenaut  Baboo, 
who  promised  to  give  him  employment,  as  I 
have  been  informed. 

How  long  did  your  brother  stay  with  Cosse- 
naut P — ^Ten  or  twelve  days. 

Did  your  brother  write  Bengal  P— Yes. 

Did  your  brother  write  his  letters  himself, 
or  you  for  him  f — When  I  was  with  my  bro- 
ther, and  he  desired  me  to  write,  then  1  used  to 
write. 

How  long  is  it  since  yon  wrote  that  letter  P 
— ^Thirty- six  months. 

Where  is  your  brother's  seal  now  ?*«*With 
me :  I  can  prodnce  It. 

How  long  have  you  had  it? — It  was  in 
my  house  after  the  death  of  my  brother:  I 
had  it. 

Have  yon  sealed  any  letters  with  the  seal 
since  vou  had  it?— No:  why  should  I  seal 
with  the  seal  of  a  deceased  person  P 

Baboo  Huxrey  Mutt  examined. 

Were  you  ever  acquainted  with  a  person  of 
the  name  of  Matheb  Roy  P — My  house  is  a 
bouse  of  charity :  a  great  many  people  come 
backwards  and  forwards  to  and  from  my 
bouse :  I  do  not  know  what  Matheb  Roy  yon 


Do  yon  know  any  body  of  the  name  of  Ma-i 
theb  Roy  f— There  wae  one  Mntheb  Roy,  n 
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Icitree,  here  a  great  wbt)e  ago :  he  Dame  from 
the  weslward. 

What  sort  of  a  man  was  be?— He  wore  a 
chowran  (broad)  tarjbao :  he  was  rather  old. 

How  old  might  he  be?*-8omething  abore 

fiiW. 

How  many  years  ago  it  itsioce  beseemed 
to  be  abof  e  fitly  ? — About  ten  years  ago. 

Was  he  fifty  ten  years  ago,  or  would  he  ap- 
pear to  be  that  age  now  ? — ^1  saw  biro  then  ;  1 
•peak  of  his  age  as  then :  I  have  not  seen  him 
since.  i 

Court,  Ha?e  you  seen  him  more  than  once  ? 
— A,  I  may  have  seen  him  two  or  three 
times :  1  do  not  recollect :  it  was  a  great  while 
ago. 

Have  you  ever  beard  of  any  body  else  of  the 
Dame  ?— I  am  much  employed  in  business :  I 
csaonot  tell  whether  i  ha?e  seen  any  other  per- 
fon  of  the  name. 

Did  you  know  Any  of  bis  connections?  did 
you  know  his  relations  ? — I  did  not. 

Do  you  know  whether  he  had  a  brother  ?-^ 
People  know  these  things  by  enquiry:  I  do 
not. 

Did  you  know  whether  be  was  a  servant  to 
Sam\  6uchy,  or  to  any  man  in  gaol  ?-*-Sam. 
Buchy  was  tbrmerly  my  Oomastah :  after- 
f  wards  he  set  up  business  for  himself :  I  cannot 
say  whether  he  was  or  was  not  servant  to  8am. 
Buchy,  as  many  people  went  backwards  and 
^wards  to  my  house. 

Do  you  believe  he  was  a  servant  of  Sam. 
Buchy 's? — I  do  not  remember. 

Are  you  sure  that  Matheb  Hoy  ten  years  ago 
appeared  to  be  above  fifty  ? — 1  never  enquiired 
bis  age :  it  is  only  from  looking  at  him :  I  have 
Bieotione^  that  he  appeared  above. 

Are  you  sure  that  he  was  more  than  twenty- 
•ix  years? — He  certainly  was  more  than 
twenty -six  years :  I  before  said  he  was  fifty 
years :  I  cannot  tell  to  a  year. 

Can  you  say  with  certainty,  whether  you 
tent  a  roan  of  the  name  of  Matheb  Roy  toBurd- 
van  ?— I  do  not  remember :  i  cannot  say  fur 
certain :  Sam.  Buchy  can  best  tell. 

Is  Sam.  Buchy  alive  or  dead?— >He  is 
alive. 

Cottencmt  Baboo  examined. 
Did  yon  ever  know  any  man  of  the  name 
of  Matheb  Roy  ?-*What  Matheb  Roy  do  you 
mean? 

Did  you  ever  keep  any  man  in  your  family 
of  that  name? — There  was  a  person  of  that 
name,  who  was  sou  of  Buogoo  Loll  Sunouh, 
Kittree  of  Burdwan,  who  used  to  come  back- 
wards and  forwards  to  my  house :  he  did  not 
Jive  in  my  bouse,  but  eat  and  drank  there : 
Bungoo  Loll  was  a  man  of  consequence :  be 
was  a  servant  to  the  Nabob. 

How  long  have  you  known  Matheb  Roy  ?— 
About  twenty-five  years. 

Is  that  since  you  first  knew  him  ?— -Yes ;  I 
knew  him  well  ^  he  was  a  man  of  this  country 
as  well  as  myself. 

What  was  his  figure?— A  wbitiab  man, 
■parked  with  the  small  poju 
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How  old  would  he  be  if  alive  now  ?— I  can- 
not  say  /or  certain ;  I  imagine  about  fifty,  if 
alive  now. 

Do  you  take  bis  age  from  his  appesrancc^ 
or  froro  your  knowledge  ? — From  seeing  bim. 

When  did  you  first  know  him  ? — ^The  time 
of  the  Marattas  disputes,  when  the  Nabob  fled 
to  Ballaw,  in  the  year  1148,  or  49, 1  first  knew 
bim :  thirty-four  years  ago,  a.  d.  1741. ' 

How  old  was  he  when  you  first  knew  himf 
— He  was  a  young  man,  from  eighteen  to 
twenty. 

'  How  many  children  had  Matheb  Roy  ?— 
Four ;  one  called  Ballob  Roy,  the  second  called 
Matheb  Roy,  tlie  third  called  Saheb  Roy,  aad 
the  fourth  called  Paojeb  Roy. 

How  many  children  bad  Saheb  Roy?-JOBe 
son,  I  knew  of  no  more. 

Did  you  ever  know  any  Matheb  Roy,  the 
son  of  Saheb  Roy  ? — No ;  I  am  sure,  I  did 
not  know,  a  Matheb  Roy,  the  son  of  Sab^ 
Roy.  ' 

Did  any  Matheb  Roy  go  to  Burdwan  widi 
you  in  the  time  of  Mr.  Sumner? — 1  do  not  re- 
member. 

Are  yon  positively  snre  that  no  Matheb  Say 
was  the  son  of  Saheb  Roy  P — ]  did  not  knows 
Matheb  Roy,  the  son  of  Saheb  Roy. 

Was  there  any  Matheb  Roy,  the  son  of  Sa- 
heb  Roy,  that  you  promised  to  get  an  employ 
for? — 1  do  not  remember. 

Do  you  know  the  son  of  Saheb  Roy  ?— I  do 
know  the  son  of  Saheb  Roy,  the  son  of  Bun- 
goololl. 

Do  you  know  his  name  P*— His  name  is  Do- 
man,  1  believe. 

Tajee  Roy  is  called  and  «hewn  to  Cossenaot. 

Is  that  the  son  of  Saheb  Roy  ?— This  is  oo 
son  of  any  Saheb  Roy,  I  know. 

Court,  Tell  this  man  what  Cossenaot  bos 
said,  and  tell  him  the  conseqiiences  of  speakiog 
falsely. 

Tajee  Roy,  I  am  the  son  of  Saheb  Roy,  the 
son  ik  Buogoololl. 

How  many  sons  had  your  father  ? — One. 

Coisenaut.  There  is  another  Bttngoob>ll  of 
another  cast. 

Of  what  pergunnab  was  the  last  BungooloUf 
—I  do  not  know  where  he  was  bom;  be  wis 
ui  service  at  Mancoor,  and  lived  at  Hougly. 

Do  you  know  bis  family  ? — I  do  not 

Of  what  pergunnab  was  the  first  named 
Buiigoololl  ? — Of  the  city  of  Burdwan. 

Are  you  aure  be  was  not  of  Doynacolly?— 
I  cannot  determine ;  1  knew  bim  at  BurdwaD^ 
and  I  did  not  koow  him  at  Doy  nacolly. 

Did  you  know  the  other  Bungoololl  ? — I  do 
not  know  the  man  now  here,  the  other  Boa- 
goololl  was  in  service  at  Mancoor. 

Q.  to  Tajee  Roy.  Is  your  father,  Saheb  Roy, 
ali?e  or  deiad  ? — A,  Dead. 

Where  did  your  grand&ther  BongooMl 
Uve  ?— At  Saitagong,  in  the  district  of  Hoogly- 

How  many  cjiildren  bad  be?— Only  «>*• 

How  came  you  to  say  that  your  1»*^ 
weatto  Hougly  with  Coifenaui  in  the  timew 
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Mr.  Somner?-r-l  do  know  that  be  went  to 
Hongly  with  CosseDaat ;  if  Cossenaiit  does  not 
recollect  it,  I  cailoot  help* it;  be  was  a  poor 
man ;  I  can  pro?e  that  he  did  go  by  a  hundred 
people. 

Q.  to  Conenaui,  If  any  man  of  that  name  or 
family  had  gone  with  yon,  should  yon  hare 
recollected  it  ? — A,  When  I  went  to  Burdwan, 
many  persons  went  with  me :  1  cannot  say  be 
did  not  go. 

Asi  you  knew  the  family  of  the  Bnngoololls 
of  Mancoor ;  if  ene  of  them  had  gone  with  you, 
should  yoo  know  him?— I  believe  I  should 
kave  known  if  any  person  of  the  name  of  Ma- 
theb  Roy  had  gone  with  me. 

[Question  repeated  bv  one  of  the  Jury.]  If 
such  a  man  had  gone,  I  certainly  would  know 
him. 

[duestion  again  repeated.^  - 1  did  not  know 
BoogooloU  of  Hougly's  foibily  ;  therefore  can- 
not say  whether  1  should  hare  known  him. 

How  old  was  Bungoololl  of  HouglyP — I 
eannot  tell. 

How  long  is  it  since  you  saw  bim  ? — I  bare 
taken  an  oafh ;  I  cannot  safely  say. 

How  many  people  do  you  guess  might  follow 
you  to  Hoogly,  expecting  employment? — 
Great  men  and  little  men  were  with  us :  1  can- 
not say  exactly,  I  believe  about  500  or  1,000. 

Ta^ge  Roy  examined. 

Is  your  grandfather  alive  ? — No. 

How  long  is  it  since  he  died  ?— Fourteen 
^rears. 

Do  you  know  whether  your  grandfather  was 
in  any  service  ? — He  was  Izardar  at  Hougly. 

Do  you  know  a  place  called  Mancoorr — 
Yes. 

Was  your  grandfather  in  service  there  ? — 1 
Jcoow  Mancof4r ;  it  was  my  grandfather's  farm. 

Where  was  the  house  oif  your  grandfather  ? 
—At  Hongly. 

Was  it  not  at  Barree  Adam  Poor? — My 
grandfather's  house  was  at  Hougly. 

Where  was  your  father's  house  ?— My  fa- 
ther lived  with  my  grandfather. 

I>id  your  father  live  in  the  house  after  your 
grandfather's  death?— 1  was  very  young. 

Where  were  you  born  P — At.Cbinsora,atth» 
time  of  the  Maratta  invasion. 

Where  was  your  brother  born? — At  Barree 
Adam  Poor  in  his  uncle's  house. 

Have  you  ever  been  examined  before,:  about 
the  matters  you  have  sriven  in  evidence  to-day  ? 
— ^Whatever  I  was  asked,  I  answered  truly. 

To  whom  did  you  say  that  ?— To  the  gentle- 
men. 

To  what  gentlemen  do  you  mean? — ^Tbat 
gentleman,  [pointing  to  Mr.  Jarret,  attorney 
for  prisoner.] 

Where  was  that? — In  the  honte  of  the  gen- 
tleman with  Mr.  Jarret,  [pointing  to  Mr.  Far- 
rer,  counsel  for  the  prisoner.] 

'Roopnarrain  Chowdree  sworn. 

Did  you  know  any  person  of  the  name  of 
Hitbeb  Roy  ?— I  did. 

t    ^ 


Where  Is  that  person  now  ? — ^Dead. 

Do  you  know  the  family  of  Matheb  Roy  ?.« 
He  was  of  one  cast,  and  I  was  of  another :  I 
do  not  know  his  family. 

What  was  his  father's  name  P — Saheb  Roy. 

How  many  brothers  are  there  ?•— Taijee  Roy 
and  Matheb  Koy. 

Did  you  know  his  grandfather  ?— ^No. 

What  were  the  names  of  the  brothers  of  the^ 
Matheb  Roy  yon  know? — Taijee  Roy  and 
Matheb  Roy. 

•Do  you  mean  two  sons  of  the  father,  or^ 
three  ?— -Two  only  used  to  come  to  roe. 

Db  you  know  when  Matheb  Roy  died  ? — Tii> 
the  month  of  Maug,  1179. 

Did  you  remember  any  letter  from  Matheb* 
Roy  before  bit  death  ? — Yes,  in  the  month  of 
Baudon,  1179. 

Joydeh  Chowhee  examined. 

Did  you  know  the  late  Boltekey  Doss  Sent  f 
-^I  did. 

Did  yon  know  of  his  ever  executing  any  bond' 
to  Maba  Rajah  Nundocomar  ?    Tell  what  yon 
know  about  it.— I   remember  that   Bollakey 
Doss  Seat  wrote  out  a  bond  in  the  name  of 
Maba  Rajah  Nundocomar;  bis  writer  wrote  it.- 

Did  you  see  his  writer  write  it? — I  myself 
with  my  own  eyes  saw  the  writer  write  it  in 
the  Persian  hand. 

Did  you  see  it  afterwards  executed  ? — I  saw 
Bollakey  put  his  seal  to  it. 

Who  were  the  witnesses  to  it  ?— -Mahomed 
Commaul  of  Muxadavad,  Matheb  Roy,  a  Ket« 
try,  and  Sillabot,  the  Vakeel  of  Bollakey  Dost. 

Did  you  see  them  witness  it? — I  myself  saw. 
those  three  men  witness  it. 

What  was  the  amount  of  the  bond  ?— i<I  do 
not  remember  exactly :  1  believe  it  was  within 
45,000  rupees,  and  something  above  40,000. 

At  what  time  of  the  year  was  this  ?— I  do  not 
recollect. 

Tell  as  near  as  you  can  what  month  it  was  f 
—It  was  in  the  rainy  season. 

Do  you  know  the  person  now  called  Com- 
maul O'Dien  Ally  Cawn  ? — 1  do  know  him.      » 

Is  he  the  person  you  saw  witness  that  bond 
you  mention  ?— No. 

Who  was  the  Mahomed  Commaul  you  saw 
witness  it?— A  man  of  Muxadavad. 

Did  you  know  his  father  P — I  did  not. 

Is  that  Mahomed  Commaul  living  P— He  is 
dead. 

Do  you  know  him  to  be  dead,  of  your  ow» 
knowledge? — I  do  certainly  know. 

Hew  long  is  it  since  his  death  ? — About  five 
or  six  years. 

Where  did  he  die  ? — 1  went  to  the  house  of 
Maba  Rajah  ;    I  was  by  when  he  waa  carried  • 
to.be  buried  :  I  enquired  whether  it  was  a  Bra- 
min  or  a  Mussulman  going  to  be  buried  :  they 
answered,  it  was  Mahomed  Commaul. 

Did  you  know  Matheb  Roy  P  who  was  he  P 
— Matheb  Roy  was  a  kettry  of  Burdwan  ;  f 
knew  hilh ;  he  was  frequently  coming  back* 
wards  and  forwards  to  the  Maba  Rajah. 

How  long  hate  you  been  ncquainted  with 
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Bollak^y  Does  ?— I  knew  him  wbcii  h«  lircd 
at  Muifidavady  and^fteu  saw  him  after  he  came 
te  CalcoUa. 

What  connection  had  joa  with  Bollakey 
Dots  ?— -He  waa  a  Banian,  and  I  wu  a  Bra- 
min ;  there  is  no  relationship;  there  was  friend- 
ship between  nji ;  1  knew  biin«  and  he  knew  me. 

Had  you  any  connection  in  hnsiness  with 
bimP— There  was  no  connection  in  business 
between  us;  he  was  a  ^at  Shroft;  I  fre- 
<]|uently  went  to  sit  down  in  his  house ;  be  de- 
■ired  it. 

What  was  your  business  P— I  was  formerly  a 
ier?ant  of  Maha  Rajah  Nundocomar:  he  is 
DOW  without  employment ;  his  emptoyment  is 
gone,  and  so  is  mine. 

Where  is  the  bond  you  speak  of  ezecnted  ? — 
The  bond  was  executed  in  the  house  of  Baboo 
Huzree  Mull  in  the  Burra  Buzar. 

Who  lived  in  that  house?— The  bond  was 
there  written:  people  belonging  to  Huarea 
Mull  lived  in  it ;  there  was  a  part  of  it  sepa- 
rated from  the  rest,  in  which  Bollakey  Doss 
lired ;  it  was  in  the  separate  house  where  Bol- 
lakey Doss  lived. 

Can  you  read  Persian  P— I  do  not  know  Per- 
■ian ;  how  can  1  read  it  ? 

Were  you  there  bv  chance,  or  sent  for  ?r— 
Bollakey  Doaa  caUeome  and  carried  me  with 
him. 

Did  he  come  to  your  house  for  you  P — He 
eame  to  the  house  of  Maha  Rajah  Nundoco- 
mar, where  I  was  then  sitting.-  Maha  Ri^ah 
Mundocomac  said  to  Bollakey  Doss,  Money 
has  long  been  due  from  you  lo  roe  ;  now  pay 
it  Bollakey  Doss  said  in  answer,  I  have  lost 
every  thing  ny  plunder  at  Dacca ;  I  have  not 
now  ttie  power  of  paying;  a  great  sum  of 
money  is  due  to  me  from  the  Bdglish ;  when 
I  receive  that,  I  will  ^y  yon  first  of  my  cre- 
ditors. Having  said  this,  he  added,  I  will  now 
write  out  a  Iwnd.  Bollakey  Doss  in  this 
manner  pressed  Maha  Rajahr  Nundocomar  a 
good  deal,  and  put  his.  hands  together  in  an 
attitude  of  praymflc ;  and  at  hs^  Maha  Rajah 
consented.  BoUakey  Doss  then  said  to  Maha 
Raja,  Send  Mahomed  Commaul  with  me  to 
my  house;  I  wUl  there  write  out  the  bond 
immediately.  Having  said  this,  Bollakey 
Doss,  in  company  with  Mahomed  Commaul, 
left  Maha  Rajah's ;  I  likewise  obtained  dis- 
mission firom  Maha  Rajah.  Having  ffone 
down  stairs,  Bollakey  Doss  said,  Come  Jong 
with  me  to  my  house,  and  I  having  executed 
a  bond  before  you  and  Mahomed  Coromau4, 
will  send  it  to  Maha  Rajah.  After  this,  Bol- 
lakey Doss  and  I  went  to  the  house  of  Baboo 
Huzree  Mull,  in  the  Burra  Bozar:  being  air- 
rived  there,  he  sent  for  his  writer.  The  writer 
came,  and  was  ordered  to  write  out  a  bond  in 
the  name  of  the  Maha  Rajah.  The  writer 
wrote  out  a  Perabn  bond,  and  put  it  in  the 
hands  of  Bollakey  Dess  Seat.  Bollakey  Doss 
Sleat,  having  seen  the  bond,  took  the  ring  off 
his  finger,  and  sealed  it,  and  said  to  Mahomed 
Commaul,  Be  you  a  witness  to  it.  Mahomed 
Gomnaiil  af&jud  his  own  senli  with  his  own 


hand,  as  a  witness;  he  sttd  to  Matbeb  Royt 
Be  you  also  a  witness  to  this :  Matheb  Roy 
sealed  it  with  hn  own  hand,  tie  said  to  SieU 
labut.  Be  you  also  a  witness  to  this;  and  be 
signed  it  with  his  own  hand.  Seillabot  having' 
put  it  into  the  hands  of  Bollakey  Doss  Seat,  he 
pot  it  into  the  bands  of  Mahomed  Commaul, 
and  said,  Carry  it  with  Seillabut  to  Maha  Rajah 
Nundocomar's. 

You  say  Sillabut  signed  the  bond  ;  what* 
did  he  write  on  it  P-^He  wrote  his  own  name, 
as  a  witnesi ;  I  do  not  know  Persian,  I  ima- 
gined he  iigned  it. 

Did  Bollakev  Doss  read  the  bond  bef»re  be 
signed  itP — ^Tne  writer  put  it  into  the  hands 
of  Bollakey  Doss,  and  he,  having  seen  it,  sign* 
edit. 

Did  he  read  it  P— The  writer  read  it  to  hioi ; 
he  beard  it. 

What  is  that  writer's  nameP-*I  do  not  k- 
member  it. 

Was  you  acquainted  with  him  P— I  have 
seen  him  with  Bollakey  Doss;  I  was  not  ac- 
quainted with  him. 

Do  you  remember  what  sort  of  a  man  be 
wasp— I  do;  his  colour  was  black ;  bewss 
about  forty  years  of  age. 

Do  you  know  Sillabut  P<— I  did  not  know  Sil- 
labut. 

What  was  heP— A  Vakeel  of  Bollakej  Doss. 

How  many  years  was  he  with  him  f — I  do 
not  know. 

How  many  vears  did  yon  see  him  aboal 
Bollakey  Doss  r — ^Three  or  four  years. 

Do  you  mean  three  or  four  years  before 
signing  the  bondP---I  do  not  remember  how 
many  before ;  Sillabut  lived  sometimes  with 
Bollakey  Doss,  and  sometimes  with  Maha  Ra- 
jah Nundocomar. 

How  long  after  sealing  thb  hand  did  yea 
know  this  person  about  Bollakey  DossP«^Two 
or  three  years. 

Where  dkl  he  go  then  P— He  vreat  withia 
that  time  to  Jaggernaut,  to  perform  religMMi 
ceremonies  along  with  Mohnn  Persaod  ;  when 
he  returned  to  Calcatte  he  died. 

When  did  he  die  P— I  do  not  kqow ;-  I  win 
told  he  returned ;  I  heard  of  his  death. 

Did  any  body  else  write  npoa  the  beodf— 
Nobody  else. 

Did  any  body  besides  Sillabot  write  any* 
thing  at  all  upon  the  bond  P — Sillabut  wrote 
upon  it :  Mahomed  Commaul  sealed  it  i  Ma- 
theb Roy  sealed  it 

Did  any  body  eJse  use  a  pen  P<«*Not  to  mj 
remembrance. 

[The  Chief  Justice  In  a  low  voice,  told  tbe 
Counsel  to  shew  him  another  bond  with  three 
seals.] 

Court,  Yon  have  sworn  positively;  yen 
must  answer  positlvefy.—iL.  I  speak  froai  cer- 
tainty what  r  know :  I  saw  nobody  else  write 
upon  tlie  bond :  I  do  not  remember  it 

Do  you  know  Mahomed  CommaQlP<^I  waa 
acouainted  with  him. 

Where  were  yon  aeqaainted  witk  hteP— r 
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Jie  wm  a  Mfvant  of  ike  fetlmr  of  Malbo  Rajih 
Vuodocoinar :  #b«l  his  Imthcr  died,  Mahoined 
Commatii  used  frequently  to  come  baekwarde 
aad  ibnrardt  la  Mafaa  Raja^  JMundoeooiar's 
Jiaaaa, 

Were  ydiiialiitMte  ?— There  wm  ao  firiendahip 
belwaea  nt:  I  kad  seea  bimr  two  or  tlwea  timeflr 
at  M aha  Rajah's. 

What  Ma  bit  enkfbytiMiit  wbea  the  bond 
was  aifpned  ? — A  rufseck  (dependent)  of  Maha 
Hajah  Mandocomar. 

Wbat  ^rt  of  a  mao  was  Mahoroed  Com- 
ttaolP— *A  naidfdllii|f  aiaed  mas,  of  a  yellow 
ooroiir«  rather  whitisli. 

What  waft  his  agef — He  was  near  35. 

IMd  Ufafbeb  Hoy  or  Nabomed  Commaiil 
aeal  first  f-^Mahonaed  C^romaul  sealed  first. 

Who  sealed  next?— I  do  not  remember  whe^ 
Aer  Blatbeb  Roy  sealad  next,  or  fliillabut  signed. 

In  what  part  of  tlie  bond  did  Bollakev  Dosd 
pat  his  aeal  P  Was  it  at  the  top  or  at  the  hot- 
iem  f — It  \i  ft  ^reat  while  ago :  I  know  no- 
MafT  af  aaeb  a  dispute  la  oome:  I  can&ol  be 
paaitire  as  lo  sock  tbisfs. 

Wkateise  wee  the  paper?  Was  it  aslarf^ 
Ml  tkisP  [The  mdietmeot,  eooeistnig  of  two 
half  sheets  of  parchment,  doubled,  wm  sliewa 
him.] — ^1  do  not  moMttber  \t  It  was  tar|^  or 
•mall. 

Court,  .Do  you  remataber  if  the  seal  was 
on  the  iMide  or  the  outside  of  the  paper  P—»il. 
Bella  key  Dost,  I  reaitmber,  sealed  in  a  place 
lUce  this,  [pointing  to  a  nargia  ia  a  Peraian 
paper,  abewa  towards  the  right  head  ooraer  at 
tdp.3 

Are  yoa  tore  of  that  f— I  reuMmbcr. 
.   Where  did  Mahomed  Commaol  seal?^lf  I 
were  to  see  the  bond  1  sbaukl  be  able  to  tdl. 

Was  it  hirger  or  smaller  tbaa  tbia  paper  f 
f  A  laige  sheet  of  Bengal  paper  shewn  bia.] — 
I  caanot  tell  whether  it  was  larger  or  stoaHer : 
liow  can  I  sp^ak  to  what  I  do  not  remember? 

Wm  itM  laige  m  this  ?  [A  rery  small  pieoe 
ff  paper  shewn  him.l— I  kaow  aot* 

Wm  it  like  this  ?  [The  baok  of  the  real 
Ibood  shewn  bim.>- 1  da  aot  remember  $  bat 
if  I  WM  to  ate  the  raal  bead,  I  eould  tell  the 
aeal  and  the  aioe. 

CooM  yoa  kaow  iIm  iroprettiooa  of  the  teali^ 
if  voa  Mw  them  ?— If  i  sm  the  imaresaioM 


yoB 
^tba  seals  M  tliey  were,  I  abaaki  koow  them. 

Should  you  kaow  BoUakey  Dom's  aeal  P— I 
kaow  BolJakey  Deaa's  Msi  ;  froM  aeeing  the 
impression  of  the  seal,  I  shall  know  if. 

Haw  Mme  you  m  well  aefnaiaierf  with  Bol- 
lakay  Dose's  seal  f— It  ia  aftaddamawe)  alaaead 


Court.  Let  him  describe  the  shape.  [He 
dcacribM  an  oral  oa  a  paper.] 

Q.  How  can  you  know  the  iropressioii  af 
BoUakey  Doss*s  seal,  not  uaderstandiog  Per- 
rfaa  ?>— r  fieqaently  saw  it  upon  hie  band. 

Did  j^ou  erer  see  Bollakee  Doss's  seal  but 
ifo*  bifPftarerf-^-I  aoraravw  bit  seal  bt  any 
aibar  place  ma  baa  Aoger. 

Cearl.  Were  yaa  to  tM  the  aaal  of  B«Ala» 
key  DoM  fl|NNi  •  pftpuv  akotM  jm  kaaw  it 
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from  any  other  ?-*^il»  I  ahooM  kaow  the  impret- 
sioB  of  BoUakey  Doss's  aeal  if  f  wm  to  sm  it  $ 
1  hare  frequeatfy  omu  it  upon  bia  finger. 

Do  yon  know  the  impretsioo  of  Mahomed 
GemaMal'a  smI  ?^i  should  kaow  it )  f  bare 
fseaoeatly  smo  it  open  hia  finger. 

Were  you  to  be  shewn  a  paper  with  the  im*- 
pressiOD  of  Mahamed  Cotnmaal's  aeal  od  it^ 
should  yoD  kaow  k  ?^I  eoald  aot  read  thelet» 
ters,  bat  should  be  aMa  to  judge  fhm  ike 
ahapa. 

Court,  Should  yoa  koow  the  tMl  ?  Many 
OMla  are  of  the  aame  shape.— itf.  1  do  net  read 
Peniaa;  bat  I  think  I  shoaki  be  able  to  kDO# 
Ike  seal. 

.  Court,  Have  you  often  aeca  tka  smI  on 
Mahomeil  Conmaol'a  fiager?— A  I  have 
oAen  seen  it  on  his  finger ;  he  used  often  to 
cotae  to  the  hoasa  of  Maha  Kajak  Nirodooo- 
mar,  aad  I  need  to  tee  the  atal  on  hia  finger^ 

Who  omM  fifal  aAer  Bollakay  DoMf«i*> 
BoHakay  Dom  kaviag  aMled  it,  put  it  into  the 
handa  af  Mahoaatd  GatODawl,  and  ha  aeaM  H: 

Where  wm  if  wrato  ?-«-lii  the  booM  of  HfM»- 
rM  Mull,  m  tka  Burnt  Baoaar,  ia  tka  preataaa 
of  at  aM. 

What  room  wm  it  ta  ?^There  ia  a  loag 
room  runs  eMt-west,  the  door  to  the  aeufb :  It 
WM  esaaoated  tkera. 

Who  WM  preaent  beaklea  ?-8batk  Str  Ma* 
homed,  Ghoyton  Naut,  Lollab  Ikimanking, 
Malkeb  Roy,  ftUabut  VakMl,  aad  tke  peraon 
who  wiwta  the  bead. 

What  WM  hia  name  ?— He  was  not  of  tbii 
aountry )  I  did  aot  know  htni. 

What  hour  of  the  day  wm  k?-^It  wm  bt»> 
fore  oMd-day. 

Did  toy  partieakw  aoDvtvMtion  pataatthat 
lime  ?*— There  wm  ao  oanrr erMtkm. 

Was  there  not  between  the  reat  of  the  (am« 
pany,  wbila  the  bead  wm  wriliag  ?-»l  remem- 
ber ao  coaverMtioa :  when  the  bond  was  fk* 
nished,  he  pat  H  ia  the  witntaaM'  hand  s  we 
Mkl  nothing :  what  ahoaM  vi'o  oav  ? 

How  loag  was  the  writer  writiif  the  bond? 
— One  gorree  (38  minutes.) 

Who  brought  in  the  Ink  f»  the  8eala?«^The 
lakHMand  was  aaar  BoUakey  Dom  ;  be  dipt  hib 
aeal  on  the  onahion,  and  smM  the  bond. 

DM  he  bring  it  with  him  ?--^He  WM  a  ihfoft 
of  consequence,  possessed  of  a  sicca  ink-stand: 
it  WM  silver. 

Who  brought  it  into  the  room  f--I  firtt  aair 
it  Bear  BoQahey  Doti. 

Wm  the  ink-stand  in  tke  room,  or  bronght 
aftarwards  ?— BolMkey  Dom  went  with  bis 
aewairv  before  as;  whea  we  came  la,  we 
found  aim  sitting,  with  his  ink*€tand  befora 
bkn. 

Wbaleanveraation  paised  while  yon  were 
at  Maha  Rajah  Nundoeomar'i?'^!  have  al* 
rOady  rehMed. 

Did  no  more  pass  ? — No. 

Wm  there  any  eoavetaattoa  about  what  tli^ 
nam  of  the  bond  wm  for,  at  Maha  Rajali's?— ^ 
There  was  no  conrersaiion  about  the  amonkt 
Of  tka  bond  at  Maha  Rigah^. 

3R 
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Do  yoQ  remedober  any  meDtioD  of  a  pre- 
mium to  be  i{iVen  ? — No. 

Do. you  remember  the  sura  f— I  do  not. 

Did  you  bear  tbe  bood  read  ? — ^The  writer 
read  it,  but  1  did  not  understand ;  it  was  read 
in  Persian :  bow  should  I  know  what  tbe  bond 
was? 

How  do  you  know  the  sum? — I  did  not 
know  the  amount  of  the  bond :  I  heard  that  it 
was  within  50  and  above  40,000  rupees. 

When  did  you  bear  that? — It  was  two  or 
three  days  aAer  the  time. 

Did  Bollakey  Doss  look  at  any  books  before 
he  ordered  tbe  bond  to  be  wrote  ? — 1  did  not 
aee  him  examine  any  n  books  before  tbe  bood 
was  executed ;  when  I  came  he  was  sitting 
down,  and  I  did  not  see  him  examine  any 
books. 

.How  long  did  you  come  afler  him? — He 
went  in  his  palanqoia;  I  followed  him:  it 
might  be  half  a  gurree,  (11  minutes.) 

Did  you  find  the  other  persons  you  men- 
tioned, sitting  when  you  came  in  ? — Four  of 
us  came  together ;  n^yself,  Mahomed  Com- 
maolf  Choyton  Naut,  and  Shaik  Ear  Maho- 
med. Matheb  Roy,  Lotta  Demon,  Sing  Sil- 
labnt,  and  the  writer,  were  there  when  I 
came  in. 

Had  tbe  writer  began  to  write  when  yon 
4»me  in  i — ^After  we  bad  sat  down,  tbe  writer 
began  to  write; 

In  what  li^iguage  did  Bollakey  Doss  speak 
to  the  writer  ? — He  talked  in  Moors :  he  spoke 
.Moors. 

Does  ha  understand  Persian  ?-^I  do  not 
know  f  he  talked  Moors. 

Was  the  bood  read  in  Persian  ? — ^Yes. 

Was  it,  after  being  read  in  Persian,  explained 
in  Moors  ?— No :  it  was  read  in  Persian,  and 
was  not  explained  in  Moors. 

Did  you  ne^r  Bollakey  Doss  give  any  direc- 
tion as  to  tbe  sum  ?— Bollakey  Doss  said  no- 
thing in  my  presence  about  the  sum. 

Did  BolIaKey  Doss,  any  time  before,  tell 
him  tbe  sum  ?— God  knows  whether  be  told 
him  before. 

You  say  jrou  heard  Bollakey  Doss  gire  dt- 
/ections  to  write  the  bond :  what  were  the  di- 
rections?—He  spoke  these  words:  Write  out 
a  bond  in  the  name  of  Maha  Rajah  Nundoco- 
mar. 

Did  he  say  any  more  ?— No ;  he  spoke-  no 
other  words. 

Did  Bollakey  Doss  say  *  a  bond,'  or  *  tbe 
bond  ?'— He  said,  <  a  bond.' 

Did  he  say  any  thing  about  consideration  ? 
—When  I  went,  he  spoke  tbe  words  I  said, 
and  no  more. 

Do  you  know  this  paper  ?  [Bond  produced.] 
—This  seal  of  the  buadamee  (almond,  oval) 
9hape,  is  Bollakey  Doss's. 

What  is  this  paper  ?— This  little  seal  is  Ma- 
homed Commaut  8. 

Can  vou  swear  to  that  positively  ?— I  do  not 
know  the  words :  the  largest  seal  is  Matheb 
Bo  ' 


ay's. 


How  ci^me  jou  to  know  the  seal  of  Matheb 


Roy?— I  have  seen  bis  seal  on  bis  fintfer:  I 
saw  him  frequently  at  Maha  Rajah  Nuodooo- 
mar's  bouse. 

if  the  gentlemen  of  the  adaulet  were  to  put 
tbe  seal  of  Mahomed  Commaol  on  another 
paper,  should  yon  know  it  ? — 1  should. 

Was  there  any  conversation  of  jewels  at  the 
MahaRaiah's?-..No. 

Was  there  any  at  Bollakey  Doss'f  ?— No. 

[The  seal  of  Commaul  O  Dien  Ally  Gawo, 
betbre  produced  to  the  jury,  is  sltewn  bim.] 

Do  you  know  whose  seal  this  is?— I  do  not 

[Joseph  Satcheb,  clerk  to  Mr.  Jarret,  is 
called  to  prove  the  delivering  of  notice  to  Ho^ 
bun  Persaud  to  produce  an  ori^oal  Nagres 
paper,  given  to  him  by  Maha  Rajah  Nundooo- 
mar,  when  he,  Gnngabissen,  and  Pudmohoa 
Doss,  were  in  the  Maha  Rajah's  house,  wwd 
in  the  proper  hand- writing  of  Bollakey  fiosi, 
and  to  produce  it  as  evidence  for  the  derendsoL] 

Q.  to  Mohun  Persaud.  Ha^e  you  prodoeed 
any  papers,  in  consequence  of  tbe  notice?— i. 
I  cannot  produce  it ;  i  have  produced  til  the 
papers  I  nave :  I  have  no  paper  under  wuk 
description. 

Mohun  Dobs  called. 

Do  you  know  Gungabisten  ?— I  do. 

Do  you  know  Mohun  Persaud  ? — Yes. 

Did  you  know  Podmohan  Doss? — I  did. 

Did  you  know  Bollakey  Doss  ?— I  did. 

Have  you  seen  him  write  ? — I  have. 

Are  you  acquainted  with  bis  haod-writbgf 
—I  am. 

Do  yon  remember  Maha  Rajah  Nnndooo- 
mar,  Gungabissen,  Pudmohun  Doss,  and  Mo- 
hun Persaud,  in  conversation  together  ?-^l  do; 
at  Maha  Rajah  Nundocomar's  house. 

Did  you,  upon  that  occasion,  see  any  papers? 
-'Pudmohun  Doss  said  to  Maha  Rsjah  Nan- 
docomar.  Give  me  papers.  Maha  Rsjab  hiv- 
ing got  the  papers,  bid  me  copy  them :  I  ob- 
served to  Gungabissen,  Mohun  Persaod,  asd 
Pudmohun  Doss,  that  Maha  Rajah  bad  bid  me 
copy  the  papers ;  and  asked  them,  if  I  should 
do  It;  they  all  answered,  Write  them  oirt 
Having  wrote  them,  I  gave  them  to  Mahs 
Rajah  Nundooomar:  Pudmohuu  Doss  look 
tbe  original,  and  the  copy  remained  there. 

What  did  Pudmohun  Doss  do  with  them?- 
The  .copy  I  wrote  remained  with  Maha  Rajah 
Ntindocomar;  the  original  remaioed  with  Pud* 
mohun  Doss. 

What  did  Pudmohun  Doss  do  with  the  pt- 
pers? — He  took  them  himself,  and  pot  toem 
up :  whether  he  carried  them  out  of  the  bonaa 
1  know  nbt. 

Have  you  ever  seen  the  papers  sinoe?**- 
Never. 

[A  paper  shewn  him :  a  copy  of  the  paper 
was  offered  to  be  given  in  evidence.] 

Court,  Yon  have  traced  it  into  the  hands  of 
Pudmohun  Doss,-  but  not  into  tbe  baads  oi 
Mohun  Peraaud.  This  is  not  sufficient  to  ea- 
title  you  to  give  the  oapy  in  evuleaoe. 
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[4  Ntgree  paper  is  prodaoed.] 
Is  that  sig^tare  the  hana-writiDg  of  BolU- 
key  I>oa8  P — [After  lookiogf  at  it  for  some  time, 
ahewioir  great  difficulty  to  make  it  out,  be 
said,]  If  1  see  the  original  paper  from  which  1 
copied,  I  can  read  it 

Are  the  words  at  the  bottom  Bollakey  Doss's 
hand  writing?-- 'Bollakey  Doss's  name  is  writ* 
ten  at  the  bottom. 

Is  that  of  bis  hand-writing  ?—>Tbere  were 
only  fife  letters  of  Bollakey  JKms's  name  on 
the  paper  I  copied.  I  cannot  tell  whether  this 
is  his  band-wnting:  I  do  not  know :  I  em  not 
bis  gomastah.  Kissen  Juan  Doss  knows  Bol- 
lakey Doss's  hand- writing  and  Pudmobun 
2>oss's. 

JTtffen  Juan  Dots  examined. 
Look  at  that  paper ;  (^Nagree  paper  shewn 
him.]  whose  signature  is  it  ? — ^Boliakey  Doss's 
flignatnre  ;*  it  is  his  hand -writing ;   the  body  is 
the  hand-  writing  of  Pndmobuu  Doss. 

Are  there  any  words  wrote  by  Bdllakey  Doss 
his  name  ?— There  are. 


Mr.  ElUot  delifered  into  conrt  the  following 
Translate  of  Nagree  papers,  which  mark  Ex- 
hibit L. 

**  Blaha  Rajah  Dehraje  Nandoeomar  Geeoo, 
at  Calcutta,  with  compliments,  written  from 
Cbiosura,  by  Bollakey  ikm,  with  many  obei- 
sances. May  Qod  alwaYs  grant  him  health,, 
and  1  shall  be  joyful.  I  myself  am  by  your 
Awom  in  health  ;  yon  have  written  a  Persian 
letter,  which  has  arrired ;  by  the  reading  of 
irhich  I  hare  been  rendered  joyful  and  con- 
tented. You  hare  written,  that  till  the  gofer- 
Bor  shall  oome,  you  wish  me  to  stay  at  Chin- 
aura.  Accounts  are  received  that  the  ^ver- 
nor  will  shortly  arrive.  I  have,  according  to 
your  desire,  remained  here.  The  governor 
arriving,  as  business  will  quickly  be  done,  you 
will  do :  1  have  hopes  in  you. 

^'  Yoa  will  hear  other  circumstances  where 
joa  are ;  I  am  unjustly  oppressed  ;  you  are 
the  master.    What  else  shall  I  write  ? 

**  You  have  written  about  Derrumchund  ; 
therefore  he  and  I  acquittal  have  settled,  which 
3rou  know ;  besides  this,  nothing  respecting 
atate  is  unknown  to  yon  ;  accordingly  you 
have  told,  and  what  you  say  1  pay  great  atten- 
tion. The  Company's  money  being  received, 
out  of  it  rupees  two  thousand,  out  of  that  self 
will  give.    I  am  uot  dfsobedientto  your  orders. 

**  At  this  time  from  the  side  of  ezpencfes 
■Boch  trouble  is ;  therefore  rupees  five  bun- 
dboH  you  bestow  upon  me ;  then  1  will  give  it 
with  the.  rest  Business  quickly  will  be  done 
there  first  will  give.  Brother  Piidmobun  Doss 
in  going ;  you  will  be  acquainted  with  other 
circnaMtances  by  him ;  yon  are  a  master  of 
every  thing.  At  this  time  yon  have  considered 
•every  thing ;  and  who,  except  yourself,  will 
do  it  ?  W  hat  other  repreientation  shall  I  write  t 
There  is  no  more. 

«•  In  the  year  1886.  In  Jente  the  86th 
Tuesday. 

**  Signatorci  Bqluut  Doas. 


*'  You  are  my  master )  it  is  necessary  you 
should  make  enquiries  abont  me  at  this  time. 
The  circumstance  above  written,  you  will  make 
yourself  acquainted  witbl" 

Mr.  Elliot,  fntranslating  the  Nagree  paper 
exhibit  L,  1  at  first  wrote,  **  yourself ;"  but  as 
the  counsel  for  the  prisoner  desired  i  would 
translate  it  literallv,  and  charged  me  not  to  de- 
viate in  the  smallest  degree  from  the  words 
and  idiom  of  the  original,  I  have  now  written 
*>  self,"  the  word  signifying  only  *>  self."  The 
Moonsby  understands  it  as  meaning  the  per- 
son to  whom  it  was  written :  I  fear  the  transla- 
tion will  scarcely  be  understood. 

June  12th,  1775. 
lAttchmun*  Don  examined. 

Do  yon  know  Mohun  Persand  P^l  do. 

Did  yon  know  Pndmohun  Doss?— Pud- 
mobun Doss  was  my  elder  brother:  why 
should  not  I  know  him  f 

Mohun  Periaud  examined. 

Is  this  your  hand-writingf— It  is. 

Is  that  the  signature  of  Pudmo|ion  Doss  f— 
One  of  the  signatures  is  mine :  I  cannot  tell 
whose  the  other  is  exactly. 

Have  you  often  seen  him  write  f— I  have. 

Are  you  acquainted  with  his  hand-writingf 
— ^I  have  many  papers  of  his  writing. 

Do  ]fou  believe  this  to  be  his  ? — It  is  my  opi- 
nion it  is  not ;  if  you  will  order  me,  I  will  hring 
another  paper  of  Pndmohun  Doss's  hand- 
writing. 

Luchmun*  Dots  examined. 
Do  you  know  the  hand-writing  of  yoor  bro- 
ther Pudmohutt  Dosa  ?<— I  do. 

Is  the  signature  his  writing  P — It  is. 
Who  wrote  all  the  paper  ?^It  is  all  his 
writing. 

[Nagree  paper  fixed  and  marked  exhibit  M. 
of  which  the  following  is  a  translate. 

Accouirrs. 
J^      At. 
66,330    7    Amount  of  a  bond. 


50,488 
10,990 


One  tihie 
Onetime 


61,408    7 
4,918  Batte  at  8  Rs. 

60)000         One  time  Durbar  and  other 

expences 
11,368    8    A  bond  on  account  of  a  mort- 
gaged house 
8,558  Ready  cash  8800  Rs. 

596    8    On  account  of  Dearcam  Chnnd 
Ghee  Tawn  587  Rs. 


140,804     1 
3,000         Paid   by  Chitonaute  at  one 
time,  1500 
1500 


145,804     1 


*  So  in  orig« 


.  • 
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Ms.    Am. 

73,435 

60,000 

10,000 

140,436 
2,369     1 


ToipiiiDok 

4     bondf       90000»     90000 
11436 

ThMe  notes  80,000,   90,000 

KbuL 
Oiw  Bo(«  10,000 
-    Tomaiook. 
Bonds  8 
Gorretti  rupees  remaiii  4se 


145»804    1 


(SigBsd)      MoHiw  Pbbsaud. 

PUMIOMON  Doss. 
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What  wss  Hsbomctf  Co^vaiil  r*~A  Mos- 

BUlflBAD. 

WJist  clotlis  hsd  hm  when  lia  wis 
Mt  ?-^Tbey  Ibraw  tbs  ssom  ololb  o?  er  a 
sttlmao  as  over  m  firaniin. 

Were  you  to  see  a  maa  eairied  oot  to  to 
burisd,  attooded  by  MusstttmeB,  sboald  yoa 
koow  wlwtbcr  Im  was  a  Bramm  or  m  MasM- 
man  ? — I  saw  from  far  he  was  a  MnsiulaMB  | 
I  sbooM  kaow  by  BraniM  beiagr  with  Im»,  if 
bo  was  a  Bramio,  aod  becaose  Ibo  Ckataa  is 
about  ibe  nock  of  a  Braiaio. 

tQueslioo  repeated.]  f  abenid  kaoar  it  was 
Iiissulniaa,  because  tbe  Jamasa  is  tied  «■ 
tbe  rigibt  side. 

Do  y  00  raean  tbe  Jamma  of  the  deceased,  ar 
of  bis  attendants  ?— 1  soean  of  tba  people. 

Were  you  to  see  MussuJinen  attending  a 
corpse,  should  you  know  it  to  be  a  HossuJman  ? 
— 1  should  oonoeire  it  to  be  a  Mosstitmaii 
certainly. 

What  persons  were  attending  tbe  body  of 
Mahomed  CommaulP— I  saw  that  tbey  (ook 
away  the  body  ;  1  do  not  know  who  attended 
bim. 

Yon  say  yon  know  Mossnlmen  Urom  Bra- 
mins  at  a  j^reat  distance :  were  tbe  persons  at* 
tending  BUbomed  Gommaai's  «ei|Me,  MmsuI- 
■seo  or  BsasBinsP-<-lIussnkQea. 

Do  yon  mean  when  you  Afst  saw  tba  bady 
carried  out  ?— 1  saaan  whea  1  totaaw  tba  bady 
carried  out. 

Were  you  sure  tbey  were  MassolnMa  P«— I 
can  speak  with  certainty. 

If,  as  soon  as  you  saw  tbe  body  ooana  oaS^ 
yon  saw  it  was  attended  by  Mossulmen,  basr 
eeme  you  ts  ask  whether  it  was  a  Bramia  or  a 
Mnssulmaa  ? — I  nevter  asked  wbetber  it  waa  a 
Bramia  or  a  Massulman. 

Was  it  bscause  you  knew  him  to  ba  a  Mas* 
salman  that  you  (hd  not  ask  the  ^asstiau  P— -I 
did  not  ask :  I  heard  Mabomed  CooMnaul  was 
dead,  and  I  saw  Mossulmen  attandiagf  tbe 
body. 

Did  you  bear,  at  that  time,  or  belave,  tbal 
be  was  dead  P— 1  heard  before. 

What  was  Ibe  name  of  tbe  man  f-^Maheanad 
CSommaul. 

Are  you  very  suief^-^Yss. 

Aps  you  sore  be  bad  not  **  ANy**  to  kia 
name  P'- He  went  by  tlie  name  of  MabouMtf 
Conuoault  luererbieafdofaayotbariiansalto 
bad. 

[Mr,  EUiot  iafbrms  tbe  Ceart,  that  the 
word  '  Obdaha'  on  tbe  eeal  is  no  part  of  Sha 
bat  msaas  •<  tbe  elase  of  Ood.'*3 


Kissen  Juan  Vau  examined. 
Here  you  seen  Pudmohun  Doss  write  P — I 
have. 
^Do  von  know  bis  baad-wrking  ?— I  do. 
Look  at  this  paper :  is  it  Pudmohun  Doss's 
bend  writing  P* — It  is. 

Joy  deb  Chowhee  ezsmined. 

Court,  Are  you  sore  you  saw  Mahomed 
Commaul  carried  ontof  MabaRaiah  Nondoco- 
mar's  bouse  to  be  buried  ? — A,  I  beard  it  with 
my  own  ears  that  Mabomed  Commaul  was 
*dead,  and  saw  them  carrying  bim  out  to  be 
buried. 

Are  not  tbe  customs  of  burying  Mossulmen 
and  Geiitoos  rerjr  diflerent  P-^They  are :  f  who 
am  a  Bramin  will  not  go  near  a  Mussulman 
that  is  dead. 

How  do  tbey  carry  oot  a  Bramin  ? — When 
a  Bramin  dies,  tbey  either  put  him  on  a  cot, 
or  sticks  Isid  in  the  form  of  a  oot :  they  put  a 
okitb  over  bis  body,  and  be  is  eartied  out  on 
tbe  shoulders  of  eight  or  ten  men. 

Is  there  any  thing  else  particular  in  tbe  bu- 
oal  of  a  Bramin  ?— When  a  Brsmin  dice,  all 
bis  relstions  and  friends,  and  all  the  other  per* 
seas  of  tbe  ▼illaipt  go  to  him :  be  is  carried  on 
the  shoulders  ot  eight  men,  and  about  twenty- 
other  people  go  with  bim :  Ihey  carry  him  to 
the  ri?er  side,  aad  place  him  on  wood,  which 
bis  son,  if  he  has  any,  asts  fire  to. 

Are  Uiere  any  other  particular  oMirks  to  dis- 
tinguish the  burial  of  a  Bramin  P— -There  are 
particulars  in  their  dress  according  to  their 
rank :  if  a  rich  man,  he  may  have  rery  va- 
luable cloths :  a  poor  man  would  hare  a  ok>th 
from  fire  10  ten  ropecs  orer  bis  shoulders. 

Is  there  any  tbiag  paiiioubir  in  the  fi>rm  of 
the  dress  of  those  wbo  attend  them  P— Tbey 
•wear  their  dooty,  and  throw  a  cloth  over  tlieir 
shoulders. 

What  is  their  dooty  f^Tbe  clotb  which 
nsmmnn  sircars  tie  round  their  loias. 

Are  there  any  more  perticalarities  attending 
their  burial  P— No. 

In.  what  manner  do  they  carry  out  a  Mas- 
salmaa  to  ba  buried  P— He  wears  bis  own 
olotbs :  when  tbey  oarry  a  rich  man,  a  fine 
dress  is  worn ;  the  dress  of  a  poor  man  is  not 
more  than  two  rupees. 

Are  tbey  always  carried  on  a  cat  f— -Tbey 
tbraw  a  doth  prer  ftits  body ;  i  do  not  know 
exactly  the  manocK* 


name. 


Ckoyton  JSaut  exaOiined* 

yoa  kaow  Belkikey  Doeaf^I  4id. 
XNd  yoa  ever  kaow  BoUakey  Doss 
to  Maba  fiajeb 


boadf-^I 


any 
did. 

Did  yoa  see  ban 
myself,  aod  beard  it 

Who  wilaeasad  tbe  bead  yoa  eswBoNakay 
Doss  ezecutf  P— Mabomed  ComiDaul»  r  *'  '  ^ 
and  Maiisb  Any. 


8SS] 
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Did  7Mii«i  4lmi  intoM  itf^-Ycs,  1  did 
«rith  my  •wn  oyes. 

^  Whmt  vrMUMamooiit  of  tbt  bond?—* Above 
40,  Mid  ynMn  60,000  rupees. 

Where  ig  the  Mahomed  Ceimnaiil  yon  nw 
wile  nil  the  hood  f^Rh  hooee  vm  at  M«ca- 
da? ad ;  when  he  witnessed  the  bond  be  ataid 
kere  some  iiue,  and  aAerw  aide  went  hone. 

Where  it  he  neer  P^^He  is  now  dead. 

Did  any  other  perssu  witness  tbo  bond  f— 
No  other  than  Mahowcd  CoommoI*  Bfalbab 
Roy  and  SsRsbnt. 

Do  yon  know  one  Comnaiil  Q^Wi^n  Cawn  P 
—Yes. 

Is  ho  the  same  person  that  witnessad  the 
bond  P— No ;  this  is  CosifiMnl  0>Dian ;  that 
«pns  Malionied  Comnianl. 

Do  you  icnowthat  paper  P  [fiithihit  M.]  Yea. 

Whot  is  it  P — An  aceonot 

Can  you  vead  it  P— Yes. 

Court,  Read  part  of  it.  [He  did  so.] 

Were  yoo  present  when  the  aeooant  was 
anltledP-^Yes. 

Who  felse  was  present  ?•— I  was  prsoent,  and 
Joydeb  Cbowbee,  and  Possuddcm  Gooptoo. 

Wlio  else  was  present  P — Nobody  else. 

Who  was  in  the  room  at  the  time,  besides 
Joydeb  Ohowbee,  and  Possoddeo  Oooptoo  P — 
Iff ohon  Persaud,  Gnngabisseny  and  Pudoudinn 
Doss. 

Are  you  sure  nobody  else  was  present  P»»* 
Maha  Itajah  Nondooomsr  was  also  there. 

Was  the  Nagfree  writing  wrote  in  your  pre- 
sence P-^-l^he  signatures  at  tiie  bottom  wein 
wrote  in  noy  presence. 

Whose  writtn^f  are  the  signataresP— --Mohm 
Persand^s  and  PudmohitB  Doss's. 

Where  was  this  aoeount  signed  P—At  Maha 
Rajah  Naoijocomar's  house. 

Where  P— In  Oaloutta. 

Were  you  at  Maha  Rajsh  Nondoeomar's 
honse  before  the  parties  came  there  P— Yes. 

Were  you  present  when  they  oame  P«^ 
Tes.  On  one  day,  the  three  persons  before- 
noutiened  settled  the  aeaonnt  in  oonvcnation  t 
•n  another  day,  two  of  Ibeni  only  were  at  the 
lioose  of  Nundocomar,  and  signed  the  neeount 

Were  there  any  Company's  bonds  at  eitbor 
of  those  times  produced  by  Qnngabissen,  Pod- 
■lofeon  Doss,  and  Mohon  Persaud  P-^Yss. 

What  became  of  them  P— Podmohiw  Does 
ga^e  eight  bonds  to  Gungabissen,  and  fihinga- 
ibsen  gare  them  to  Maiia  Rajah. 

C&urt,  Tell  what  passed  on  the  oooasion.— 
Upon  Gungabisscn's  giring  the  bends  to  H aha 
Kajafc,  Maha  Rajah  said,  You  giro  me  tliese 
bonds  hi  payment.     Maha  Rajah  told  Gun* 

Sibissen  to  indorse  the  bonds,  and  further 
aha  Rajah  Nnndooowiar  said  to  Gunga- 
Msaen,  Are  yon  satisHsd  wMi  this  aooonntP 
upon  which  Gungabissen  replied,  Jf  any 
Kody  sfaofdd  eaH  you  to  an  aoosunt  about 
Una  account,  f  will  lay,  Maha  Rs^  hu 
BOtbtngto  do  with  it.  Then  Gungabissen  look 
an  oath  to  be  answerable  to  his  Amer,  brsther, 
smdmotliery  or  any  olhor  penon,  If  ibey  shonld 
enquire  abont  the  accoont:  upon  wWoh  «igte 
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bands  wore  deltf cred  to  Maba  Ruah  Nuadoco- 
mar,  and  he  kept  them :  Gnogabisson  said  it 
was  late,  be  would  ikuJorse  the  boads  in  tho 
morning :  after  they  were  gone,  Maha  Ut^ 
NondoQomar  dosispd  me  to  come  to  him  early 
in  the  morning,  ahd  take  the  bonds  to  Gnogi- 
bissen  to  get  them  indorsed.  Next  morainflr  I 
went  to  MabaR^ah  Nundocomar's,  and  took 
the  bonds  with  me  to  Mohua  Pterpand's  iMHMe^ 
whore  I  saw  Gongabissen»  Pudmobun  Doss, 
and  Mohon  Persaud :  I  said  to  them,  Indoifle 
the  bonds;  on  whicb  Gongabissett  seal  for 
Kissen  .hian  Doss :  when  he  came  an  indom^ 
nent  was  wrste,  written  by  KJssen  Juao  Doss, 
and  Gungabissen  sigaad  it  and  dalif  ered  them 
to  me:  I  then  took  ibem  away,  and  dtlimed 
tbam  to  Maha  Ri^ah  Nnndo^omar. 

CrptS'  Bjafmnatiim, 

Who  are  you  P— Choy ton  Naut. 

What  is  your  buainaMP— I  am  afibfoff  of 
the  Banyan  oast. 

How  long  hare  you  boon  in  CalouHaP**^ 
About  fifteen  years. 

Where  did  yon  ooroeiramP— I  bad  a  bouse 
alMnsadarad;  I  hare  one  in  Calentta. 

Hare  yon  always  residad  in  Calentta  P***^ 
bare  been  to  my  own  house,  and  oomo  bank 
agwn. 

How  often  P'^TIitee  or  fsor  times. 

How  long  bare  you  stayed  at  a  tanm  at  Mmb- 
adarad  P-^-flometimes  one,  somotimss  two,  and 
aometimes  four  months. 

Yon  knew  BoHakev  Doss  e  had  yon  any  bo*, 
ainees  with  lam  P—  (  had  no  oonoeetions  in  b«- 
aiaoas  with  him ;  I  was  wtH  acquaiatad  with 
him ;  Bollakey  Dees  had  a  honse  at  Mmada^ 
rad,  aear  mine. 

When  did  Boltakay  Does  diaP'-^Aboiift  mw 
years,  mors  or  leas. 

How  long  had  bo  lirnd  hi  Caksutta  befrs» 
tfaatP-^^o  oame  to  CftlenltaBa  117f . 

Where  did  he  lire  in  CaleottaP«-InHiiB* 
mymtdl's  house  in  the  Bnrrah  Bexar,  whan  he 
first  arrired  t  hn  aAerwai^  lirad  in  aeraial 
other  houses. 

How  bng  did  ho  ttre  in  that  houaaf**.^!  boo 
here,  two  or  three  months  ;.  i  cannot  tell  lor 
certain. 

Do  '  yon  know  what  heaao  ho  afterwards 
wont  toP-^To  Bogiry  Conty's  house,  io  Ibn 
eastward  of  Mohnn  Popsaud's  hoMoin  tim  Bnr- 
rah Buaar  ;  aAor  leaving  that  house,  ko  iioat 
tn  Mohm  Pswaud'S  honaia,  with  kim. 

Yon  ssy  yon  were  isnesent  nt  Ihoaellienseat 
of  nooonnts  between  Maha  Rajah  and  Bollakaf 
Doss  %  at  the  time  of  the  fimt  ad^astmeot 
any  books  or  aoeonnts  pmdaoedf-«r| 
aooounis  brought. 

Wore  lliero  any  the  aeaond  time  P^lHat  dMt 
I  saw. 

Were  you  prassnt  tho  wholo  time  P«**l  vas. 

What  was  tliobaflanoa  aottfsd  P^i  JM  r.  t. 
(This  agrsos  with  ike  aeoouat  prodnood.l 

Was  the  balanoe  sffuoktho  first  or  tho  sseond 
tfaioP--A¥bon'tko  said  bonds  wore  deliaarcd  4» 
Maha  Ri|id(|  than  the  k/drnm  waa  atiush^ 
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*    W  bo  wrote  the  Bengal  writing  on  that  paper? 
->— Poorsodden  Gooptoo. 

Who  19  that  man  ?— He  was  a  writer  to  the 
Maha  Rajah. 

'    When  did  he  write  the  Bengal  acooant? — 
Three  or  four  days  aflter. 

Where  is  the  man  f — In  Calcutta. 

Who  wrote  the  Nagree  writing  on  the  paper? 
— Piidmohuo  Doss. 

Can  you  read  both  Bengal  and  Nagree  ? — 
No. 

Did  you  see  Pudmohun  Doss  write  it  ? — I 
did. 

What  sort  of  a  man  is  Pudmohun  Gooptoo  ? 
—A  thin  man,  of  a  yellow  colour. 

You  say  ICissen  Juan  Does  indorsed^  some 
bonds :  IK>  you  know  what  bonds?— The  Com* 
pany's  bonds. 

nere  any  body  else  present ? — Nobody  else 
was  present. 

You  say  you  were  present  at  executing  a 
bond  by  Bollakey  Doss :  .  was  it  in  his  own 
house,  or  where?— It  was  in  HndjeerymoU's 
iiottse,  then  inhabited  by  Bollakey  Doss. 

fiow  came  you  there  ?-^hack  eer  Maho- 
med, Mahomed  Comaul,  and  JoydebCbowbee 
and  I  were  present  at  Maba  Rajah's:  aAerwards 
Bollakey  Doss  came  in,  and  went  to  Maha  Ra- 
jah. Maha  Rajah  demanded  from  Bollakey 
JDoss  the  payment  of  his  nioney ;  Bollakey 
J)os8  answered,  **  1  have  at  present  no  money,  I 
cannot  pay  it,  I  will  write  out  a  bond."  Maha 
Rajah  Nundocomar  said,  *'  Very]  well,  write 
«ttt  a  bond,  fix  your  seal  to  it,  and  baring  got 
k  witnessed,  send  it  to  me."  Bollakey  Doss 
Chen  said,  '*  Give  me  Mahomed  Commaul, 
tbatlie  may  go  with  me,  I  will  ffiTe  the  bond  to 
Mahomed  Comaul,  and  one  or  my  own  ser- 
rants,  and  send  it  to  you."  Boflakey  Doss 
having  got  dismission  from  Maha  Rajah  Nun- 
docomar, went  down  stairs  with  Mahomed 
Commaul :  I  likewise  got  dismission,  and  f , 
Joydeb'  Chowbee,  and  Shaik  eer  Mahomed, 
went  down  stairs  together.  Mahomed  Com- 
maul and  Bollakey  Doss  were  standing  there.^ 
Bollakey  Dob  having  got  into  his  palankeen, 
went  to  bis  own  house ;  and  we  four  men,  half 
m  gurree  afterwards,  went  after  him.  Bollakey 
Does  was  before  that  sitting  in  his  own  house ; 
Vf^  weut  to  him,  and  sat  down  by  him.  Four 
other  people  were  there ;  Matheb  Roy,  Seilla^ 
but,  the  writer,  and  Diman  Sing.  Bollakey 
Doss  said  to  the  writer,  <*  Write  out  a  bond  in 
the  name  of  Maba  Rajah  Nundocomar."  He 
wrote  it  in  Persian.  Having  wrote  it,  Bolla- 
key Doss  said,  <*  Read  it."  The  writer  having 
read  it,  he  Bollakey  Doss  heard  it.  Bollakey 
Doss  said  it  was  good.  Mahomed  Commaul 
said  it  is  good.  Bollakey  Does  had  a  ring  upon 
his  finger :  be  took  it  off,  and  sealed  it  with  his 
own  hand:  he  then  said  to  Mahomed  Com- 
maul, Do  you  affix  your  seal  as  a  witness:  he 
then  said  to  Matheb  Roy,  **  Do  you  fix  the  seal 
of  testimony  to  it :"  he  then  said  to  Seillabut, 
<<  "Do  you  write  testimony  to  this :"  he  wrote, 
and  both  of  them  ^sealed.  Bollakey  Does  put 
the  bond  into  the'  hands  of  Mahoned  Com- 


maul, and  he  said  to*  Seillabut,  ^'  Do  you  so 
along  with  him,  and  both  of  you  deliver  the 
bond  to  Maha  Rajah  Nundocomar."  Having 
taken  the  bond,  they  both  *went  away,  and  I 
went  to  my  own  boose. 

-  Do  you  understand  Persian  ? — I  can  neither 
read  nor  write  it 

Were  you  acquainted  with  Sielabut?— I 
was :  he  was  Vakeel  of  Bollakey  Doss. 

How  long  ?>— He  came  along  with  BoUakey 
Dofls :  from  that  time  I  knew  him. 

Where  is  Sielabut  now? — 1  doo'tknow  where 
be  is:  I  heard  he  went  with  Mohun  Peraaud 
to  Jaggemaot,  and  that  upon  return  he  died. 

What  sort  of  a  man  was  he  ? — Not  m  very 
whitish  man,  nor  a  very  old  man. 

Were  yon  acquainted  with  Mahomed  Com- 
man!  ? — ^I  used  to  go  to  Muxadabad :  he  wm 
at  that  time  the  servant  of  the  Keblagaw,  or 
father  of  Maha  Rajah  Nundocomar. 

In  what  capacity  did  he  serve  him  ? — ^A  Mn«- 
saheb.    [Companion.] 

How  long  ago' is  that  ?~Formerly ;  I  don't 
know  bow  long  ago.. 

Did  you  know  him  in  Calcotta?-— I  did; 
when  Maha  Rajah's  father  died,  be  came  to 
Maha  Rajah's  in  Calcutta. 
When  did  that  happen  ? — I  do  not  recollect.'. 
When  did  he  come  to  Calcutta  ? — I  do  not 
remember  the  express  period ;   It  was  ip  the 
Bengal  year  1172. 
Was  ne  a  very  black  man  ?— Not  very  hiadr. 
Was   he  tell    or   short?— Of  a    middling 
height,  neither  very  tall  nor  very  short 

Of  what  age  was  he?— Within  35,  that  is 
about  83,  or  34,  when  be  arrived  at  Calcutta. 
Where  is  he  now  ? — He  died  in  Calcutta. 
In  what  house  ? — I  do  not  know,  I  heard 
that  be  died  in  Calcutte. 

How  long  ago  ?— It  might  be  five  or  aix 
years  ago. 

Do  you  remember  Matheb  Roy  ?— I  did  not 
know  him. 

Are  you  a  servant  of  the  Maha  Rajah  ?— I 
was  formerly  a  servant  of  the  Maha  Kajnh ;  I 
am  not  now,  be  is  out  of  employment ;  1  am 
yet  in  hopes. 

What  are  your  hopes?— That  I  shall  obtain 
some  employment;  I  was  once  the  Nabob's 
Hussancbee,  [cashkeeper].  I  was  likewise 
the  Maha  Rajah's  Huasanchee. 

What  reason  have  you  to^  hope  for  an  em^ 
ployment? — I  have  no  reason.  Maha  Rajah 
IS  a  gteat  man,  a  man  .of  consequence ;  I  am 
in  hopes  he  may  get  me  employment. 

How  long  have  you  had  those  hopes  f—* 
From  the  time  tbd  Maha  Rajah  has  been  out 
of  employment ;  I  have  gone  e^ery  two  or 
three  <»ys  to  his  house :  he  says,  Very  weH, 
when  I  am  in  employment  1  will  get  something 
for  you. 

Where  was  Matheb  Roy  bom,  and  what  is, 
bis  employment? — Matheb  Roy's  waa  not  in 
the  district  of  Bardwan.  I  do  not  know  what 
his  employment  was :  he  used  to  come  onoe 
in  two  or  three  days  to  Maha  Rajah  Nondooo* 
mar's  honse. 
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'  Had  he  mach  respect  shewn  him  at  Maba 
B«ah  Nuodocomar's  house?^— Not  much. 

fifid  Matbeb  Roy  uoderstaod  Persian? — 1 
don'l  know  whether  be  read  Persian  or  not ;  he 
bad  a  Persian  ring  upon  bis  finger. 

What  sort  of  a  seal  was  Matbeb  Roy's? — 
Neither  rery  large,  nor  smali ;  a  four-cornered 
aeal. 

Did  you  e?er  see  him  write  Persian?— I 
nerer  saw  bioi. 

]>id  Mahomed  Comaul  understand  Persian  ? 
.  — I  do  not  know.    He ^  bad  also  a  Persian  seal 
on  bis  tinker. 

What  shape  was  it?— -It  was  also  a  four-cor- 
nered seal,  but  smaller  than  the  other. 

Did  BoHakey  Doss  wear  a  seal  upon  bis  fin- 
ger?—  lie  bad  one. 

Of  what  shape  was  it  ?— A  Budelamie  seal. 

Of  what  size  ?— Neither  very  large,  nor  y^ry 
small. 

Do  you  know  the  sum  of  the  bond  you  saw 
executed  ?— It  was  abo? e  40  and  under  50,000 
.  rupees. 

How  do  you  know  that? — When  the  bond 
was  read  before  BoUakey  Doss,  in  the  bouse 
of  BoUakey  Doss,  I  asked  Bollakey  poss,  as  I 
did  not  understand-  Persian,  what  was  the 
amount ;  be  told  me  between  40  and  -50,000 
rupees. 

Was  it  mentioned  in  the  house  of  Bollakey 
Doss,  at  the  time  of  executing  the  bond,  that  it 
was  for  that  sum  ? — I  cannot  say,  1  do  not  re- 
member well :  it  was  between  40  and  50,000 
rupees. 

Was  it  mentioned  at  that  time  ?-— I  do  not  re- 
member, I  don't  know. 

How  come  you  then  to  know  it? — Bollakey 
Doss  ordered  the  writer  to  read  it ;  1  beard  it, 
and  remember  that. 

Did  the  writer  read  the  whole  bond  ? — He 
did  from  beginning  to  end. 

Was  it  only  from  bearing  it  read,  that  you* 
Ipiew  the  amount?— I  knew  it  from  no  other 
reason ;   I  heard  of  the  bond  at  Maba  Rajah's 
before. 

Did  you  hear^he  sum  at  that  time  ? — ^No. 

In  what  language  was  it  read? — In  Persian. 

Was  it  read  more  than  once  ? — I  remember 
ao  more  than  once. 

Was  it  read  in  any  other  language? — 1  do 
Dot  remember  that  it  was. 

What  is  Persian  for  tbrtv  thousand  ? — How 
ahould  I  say?  I  do  not  understand  Persian. 

If  you  did  not  understand  Persian,  and  only 
koew  the  sum  of  the  bond  from  its  being  read 
in  Persian,  then  how  can  you  tell  the  amount 
•f  the  bond  ? — ^Tou  have  sworn  me  upon  the 
water  of  the  Ganges:  how  can  I  tell  more  than 
I  remember? 

The  Court,*  desirous  of  elucidating  erery  part 
of  this  witness's  e?ldence,  asked  Mr.  B(hot,  if 
be  was  certain  that  the' witness  understood  him. 
Mr.'  Elliot  answered,  "  The  witness  seems  to 
understand  what  1  ba?e  said  perfectly  well ;  be 
understands  Moors  as  well  as  any  person  I 
baVe  examined  here  in  that  language."  N.B. 
The  Dum  bad  desired  to  beexamtoed  in  Bengal, 


alleging  that  he  did  not '  understand   Moors 
well. 

Messieurs  Elliot^  Jackson^  and  Jebhy  sworn. 

Mr.  Elliot.  The  man  seems  to  understand » 
what  I  said  perfectly  well.  I  have  no  doubt  of 
bis  understanding  me :  he  seems  to  me  to  un- 
derstand Moors  as  well\u  any  man  I  have  exa*> 
mined,  and  ^eaks  it  more  grammatically  than 
common  Bengalers  do :  I  am  sure  be  under- 
stood the  questions  I  asked  respecting  the  sum. 

Mr.  Jackson.  When  Mr.  Elliot  began  to 
examine  this  witness,  be  desired  me  to  give 
particular  attentfon,  during  the  examination,  to 
the  evidence  he  ^ave  with  regard  to  the  pre- 
ciseness  of  the  interpretation.  I  did  so,  and 
confirm  what  Mr.  Elliot  has  said  in  every  par- 
ticular. 

Mr.  Jebh,  The  witness  perfectly  understood 
Mr.  Elliot ;  be  understands  Moors  perfectly. 

Mr.  WestoUf  one  of  the  jury,  well  conversant 
in  the  language,  being  asked  whether  he 
thought  the  witness  understood  Mr.  Elliot,  an- 
swered, be  celiainly  understood  him,  he  un- 
derstands Moors  perfectly  well,  and  speaks  it 
better  than  be  does  Bengaily. 

Mr.  Jebh  interpret^  to  him,  in  Bengaily,  all 
the  questions  that  had  been  put  to  him  in 
Moors,  respecting  the  sum  of  the  bond,  to  which 
be  answered, 

Ai  When  the  bond  was  read  in  PeYsian  by 
BoUakey  Doss,  as  I  did  not  understand  Persian, 
I  asked  the  amount  of  the  bond,  and  Bollakey. 
Doss  told  me  it  was  more  than  40,000  and  under 
50,000  rupees. 

Did  Bollakey  Doss  do  any  thing  more  than 
put  his  seal  to  it  ? — No. 

Did  the  ethers  ? — Both  the  witnesses,  whose 
seals  are  there,  wrote  something  over  their 
seals. 

Do  you  know  what  they  wrote? — ^No. 
-   Did  they  write  much?— No. 

Have  yon  Bollakey  Doss's  seal? — ^No:  the 
papers  sealed  were  in  the  possession  of  Pud- 
mohun  Doss. 

Did  Maba  Rajah  readily  agree  to  take  the 
bond  ?— He  did. 

Was  he  asked  more  than  once  to  take  it  ?— 
Maha  Rajah  pressed  him  to  give  Inoney;  he 
said,  he  could  not  give  money,  but  that  be 
would  give  a  bond. 

Did  Maha  Rajah,  without  repetition,  or 
pressing,  agree  to  take  it? — He  did. 

Did  Bollakey  Doss  put  bis  hands  together 
in  a  supplicating  posture  ? — He  put  his  nands 
thus,  (joining  tbem],  and  said,  I  cannot  pay 
money,  take  my  bond ;  and  he  agreed  to  it. 

In  what  room  of  Bollakey  Doss's  was  the 
bond  executed  ?— In  the  room  where  be  sits ;  a 
long  room. 

Who  -  produced  the  ink  ? — Bollakey  Doss 
went  half  a  gurry  before :  when  we  came,  a. 
Sicca  dewat  was  by  him  ;  nobody  went  for  it. 

What  sort  of  an  ink -stand  ? — A  silver  octa- 
gon Sicca  dewat;  it  was  D«tber  large  nor 
small.  ' 
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.  J>o  yon  reiiMfi»bcr  Mhkey  Doit'i  smI?^^ 
]f  I  was  to  see  it,  1  should  know  it. 

Should  yon  know  the  impression  ? — I  should. 

Should  you  know  the  impreisiofi  of  Maho- 
ni«d  Ctti»fiiaiil's,  if  you  saw  itf— I  should. 

Should  you  kaow  that  of  Matbeb  Boy  ?^1 
should* 

By  vchut  loeaDS  should  you  know  BoUsksy 
Dost's  smI  ?— 1  took  iMyrtieukr  notiee  of  it,  at 
that  limo,  and  should  know  it. 

Should  you  know  it  upon  any  paper  ?*^Noi 
upon  any  other  paper ;  upon  the  bond  IfShoukl. 

When  the  Mohurir  read  the  Persian  bond, 
was  BoUakcy  attentire  ?-«He  listaaad  with  ai- 
tentiea. 

When  he  said,  Very  well,  dkl  be  appear  sa^ 
tisfied  r— He  aetnad,  1  thought,  plcasad  and 
oontented,. 

Whal  was  the  siza  of  the  bond  P — I  bare 
taken  an  oath ;  I  cannot  speak  with  oertainty : 
if  I  was  to  see  the  bond,  I  should  know  it. 

Do  not  you  reeollect  the  size  ?— I  do  not ;  I 
hate  taken  an  oath. 

How  come  vou  to  remember  that  one  of  the 
iOils  was  Smaller  than  the  other?— With  my 
own  eyes  f  saw  that  the  aeal  of  Mahomed 
Commaul  was  smaller  than  that  of  Matheb 
iUy. 

Did  you  nal  sea  the  bond  with  your  own 
e^as ?— I  iaw  the  bond;  I  saw  also  tfaa seal. 

What  was  the  size  of  itP — How  oao  I  re- 
BMnibar  P  a  bond  may  be  krga,  or  it  may  be 
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Did  you  sea  bias  oMOute  i^?-*I  did  with 
my  owb  ey€S. 

Were  there  any  witnesses  to  the  bond  yoo 
saw  executed  P— There  were. 

Who  were  they  P-«^ne  Alahoined  Comiaaaly 
one  Matheb  Roy,  and  Seilabut. 

Did  you  see  them  witness  it  P— Yes ;  I  did. 

Do  you  remember  the  amount  of  the  bondf 
-^It  is  ten  or  tweWe  years  ago,  it  is  impCisible 
to  tell  exactly :  I  can  tell  by  guess. 

TeU  by  guess.-^!  think  40  or  46,000  ropecs. 

Did  you  know  a  person  of  the  name  of  Com- 
maul O'Dien  Ally  Cawn  P— 'Yes ;  he  is  here. 

Is  Commaul  O'Dien  Ally  Cawn  the  anan 
you  mentioned  by  the  nanfte  of  Mahomed  Coss" 
hmmI  P-^That  was  ai^ber  man :  1  saw  him 
before  I  saw  this  now. 

Cros$'Ejamination. 


[A  battd  sbewn  hias.] 

la  tfab  it  P— No. 

Was  it  larger  or  smaller  than  thai? — Shew 
ma  the  hand,  and  1  shall  be  able  to  tell. 

How  can  you  know  that  bond  from  another 
by  tba  iospression  of  the  seal,  if  you  do  not 
lEttaw  those  seals  uponaaathar  paper  ?-*There 
is  Sielabnt's  hand-writing,  and  two  seals  be- 
sides BoHakay  Daas*ac  by  these  marka  I 
know  it. 

[An  iMprtisioii  sbewn  bin  of  Maiheb  Roy 's 

Do  you  know  this  P— >I  do  know  it. 

BiA  impression  of  tlie  seal  of  CamiDaul 
ien  shewn  him.] 
Do  yeu  know  this  P-«*I  da  Ml  know  it. 

LolbmDcman  Sing  swam. 

Did  you  know  Bollakey  DossP^-I  did. 

Did  ye«  ever  know  £{ollakey  D4ss  exacute 
any  bond  P-^HaW  can  1  know  any  thing  el" 
fiMMf  wofkaP 

fOnestkm  rep4itad.>*This  f  have  seen, 
ftaastisa  again  r«paatad»>-Yes9  I  did  aca 
bimonetfcne.^       ^r-      J       -» 

Do  you  YaeaVael  at  what  tiaM  yon  aaw  hhn 
eseente  a  band  P<^ide  net  rtmembar  the  data. 

Do  yon  mean  the  particular  day  or  partienlar 
tnneP— It  ia  Ien  yinrs  ages  hew  abenid  1 1«- 
fliemher  the  timer 

la  wfiese  naaM,  er  fer  whom>  was  the  bend 
yon  aaw  eoibeulad  P— tti  my  pvesenne  he  wrete 
a  hand  w  thnWMne  ef  Maha  BifabNnnde- 
eomar. 


What  are  you? — I  am  in  serrice. 

Whose  service  are  you  in  nowP-*-!  go 
through  question  and  answer  with  Roy  Rnfn 
churn :  [the  son-in-law  of  Maha  Rajah  Nuu- 
docomarj  I  am  in  his  ser? ice. 

What  do  you  mean  by  going  threugh  quen* 
tion  and  answer  with  Roy  Radachurti  f-^ 
go  through  question  and  anawer  with  Bajnb 
Bnssan  Boy. 

What  do  you  mean  by  goinpf  through  qne^ 
tion  and  answer  P—-Whaa  Riyah  Bnssan  Roy 
sends  letters,  I  deliyar  tbem  te  tba  ge?emoi^ 
or  general,  and  get  the  answers. 

fOuestion  repeated.}— I  can  say  no  nsors. 

iJourt  to  Mr,  Elliot,  What  do  yoo  under- 
stand by  qnesCMMi  and  answer  P-«J.  I  under- 
stand tne  words  he  makca  uaa  ef  '  jewauib 
aownnt'  to  he  a  conversation :  it  is  eommenly 
used  for  an  ezaminatkmi  but  ia  never  appliad 
to  a  correspondence. 

a.  Who  is  Riya  Bnssan  Re^  P 

[Mr.  Elliot  says  he  was  tne  person  nuen* 
tiooed  by  Commaul  O'Dien  Cawn,  aa  a  rda- 
tion  of  Ramnarrain  Ray.] 

How  long  have  you  been  in  the  se^rinnaf 
Roy  Radachum  7 — Eighteen  or  19  montha. 

Hew  often  have  yon  been  in  Calenlta^*-I 
have  often  been  in  Calentta. 

Where  were  you  bom  P— At  Patnn. 

When  did  you  first  come  to  Calentin ?---]• 
the  year  1179. 

With  whom  did  you  eomeP-^  enaae  nhmau 

Whose  servant  were  }fnu  when  ymi  flni 
cameP — I  waa  in  the  aervice  ef  Rajab  flsnink 
Narrain. 

Was  Rio>li  Daitiak  Namin  in  Gnicnttnf-* 
Ne;  be  waa  M  Patnav 

Into  wbese  aarvine  did  yen  enMr  when  ytta 
eame  in  Calaiittaf— R^rii  Dartiek  asm  mm- 
down. 

fiewleogdid  }^n maonki fci  bin  asrtinnr-* 
Twe  years  afnee  be  died. 

iMe  whose  sarvieedid  yen  enlar  nl  bid 
deatbP-^Wbcn  he  died  1  went  tn  tty  oWtt 
bouses 

Where  wee  that  P^AI  PaAnn. 

Hew  long  did  yon  atay  ntPMnnP««WI 
thegnfdflMWi  Mr.Mniiq^iNntie 
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Cqii.  BentresJ  I  went  with  bim  :  1  iben  came 
to  Patna,  staid  there  as  long  as  the  Go?eroor 
did,  aod  then  reluroeU  to  Calcutta :  it  was  a 
moDtb  more  than  two  years. 

What  were  you  employed  in,  all  the  eight 
years  frpm  your  coming  to  Calcutta?— I  was 
in  the  service  of  Rajah  Derrick. 

How  were  you  employed  ? — I  returned  to 
Patna  in  1172,  in  the  month  of  Carteckt,  a  par- 
ticular feast  of  the  Hindoos. 

Can  YOU  read  Persian  P — I  can. 

In  what  month  were  you  here?— I  do  not 
remember  whether  it  was  in  Bysack,  or  in 
Joite,  it  was  one  of  them :  it  was  in  the  rainy 
season. 

What  business  did  you  come  to  Calcutta 
apon?-»I  was  sent  to  Maha  Rajah  Nundo- 
comar. 

What  bouse  did  yoq  live  in  at  Calcutta?-^ 
At  Joorabadun. 

Where  did  you  see  this  bond  executed  that 

Sou   speak  of? — At  the   house  of  Huzzrey 
lull. 

Did  Huzzrey  AIulI  U?e  in  the  house  ? — Bol- 
lakey  Doss  li?ed  there. 

How  came  you  in  the  bouse  ? — I  fr^uently 
went  backwards  and  forwards  there. 

What  kind  of  a  man  was  Bollakey  Doss  f -^ 
Qf  a  yellow  colour,  and  old. 

Who  were  present  at  the  execution  of  the 
bond  ? — Mahomed  Commaul,  Joydeb  Chowbee, 
Chovton  Nanty  Shakeer  Mahomed,  Seilabut, 
Matheb  Roy,  and  myself. 

Was  nobody  else  present  ?— There  was  a 
writer. 

What  was  his  name  ?— It  is  many  years  ago : 
I  have^brgot. 
.    Did  you  ever  know  it  ?~-I  have  forgot. 

Were  you  acquainted  with  all  the  people  you 
named  ? — 1  knew  them  all  before,  except  the 
writer. 

How  long  did  you  know  Mahomed  Com* 
inaul  ? — 1  did  not  know  bim  before  1  used  to 
lee  him  sometimes  at  the  bouse  of  Maha 
Rajah. 

.  Did  the  writer  belong  to  Bollnkey  Doss? — 
I  do  not  know. 

How  came  you  to  the  house  of  Bollakey 
|>os8  that  day^? — I  used  now  and  then  to  go; 
it  happened  1  went  then. 

Had  you  any  particular  reason  to  go? — I 
went  by  cbs&ce :  as  I  i^^ed  to  go  before,  so  I 
went  then. 

Who  was  there  when  you  went? — Matbeb 
^oy  and  Seiliikut. 

What  time  of  ^be  day  was  it? — Before  mid- 
day. 

'  Was  anv  other  person  in  the  room  when  you 
went  ? — Nobody  but  Matheb  Roy  and  Seilabut. 

Was  it  near  mid-day  when  you  went  ? — It 

was. 

Were  Matheb  Roy  and  Sielabut  in  tlie 
room  that  the  bond  was  executed  in?— They 
were. 

'  Was  BoUakey  Doss  there  when  yoa  first 
aame? — N^« 

Was  the  writer  there  ?—No. 
VOL.  XX, 


When  did  Bollakey  Doss  come?— It  might 
be  one  gurree,  or  one  gurree  and  a  half,  that  I 
was  there  before  he  came. 

Did  any  one  come  to  them  before  Bollakey 
Doss  came  ?— N o. 

Who  came  with  Bollakey  Poss?— He  cama 
alone,  only  his  kidmutgar. 

Did  any  one  else  come  with  bim  ?— -No« 

What  did  he  do  when  be  came?  did  he 
speak  to  you? — He  did  not  speak  to  any  body  : 
be  took  oft*  his  clothes  and  sat  down. 

When  did  the  writer  come  ?— After  Bollakey 
poss  had  arrived,  half  a  gurree  after  Mahomed 
Com  maul  and  the  others  came. 

Did  they  come  before  the  writer,  or  after  ?— 
When  Bollakey  Doss  arrived,  be  called  for  the 
writer,  and  the  writer  first  arrived. 

Did  any  conversation  pass  between  the 
writer  and  BoUakey  Doss? — No  couversatioa 
passed. 

Do  you  know  that  for  certab? — I  tell  it  for 
certainty. 

Are  you  very  positive  there  was  no  conversa- 
tion between  tiullake^  Doss  and  the  writer  ?— 
There  was  no  question  and  answer  between 
them ;  there  was  no  words  between. them. 

When  Bollakey  Doss  came  into  the  houset 
did  he  come  directly  into  the  room  where  you 
were  ? — He  came  directly  to  the  pUee  where 
he  sat. 

Are  yoa  sure  he  went  to  no  other  room  ?-— 
I  was  sating  in  the  place  where  Bollakey  Dosa 
afterwards  sat :  I  saw  bim  sit  down. 

Did  you  see  him  enter  the  doors  and  come 
up  stairs  ? — I  was  sitting  above  stairs ;  1  did 
not  see  him  come  up  stairs,  or  come  into  the    ^ 
doors  of  the  house. 

Did  he  come  in  a  palanquin  ? — ^I  waa  within  ; 
I  ditl  not  see. 

Did  you  bear  the  noise  of  sewarry  ? — Ha 
was  not  of  so  much  rank  that  be  should  make 
so  much  noise. 

W^hen  did  the  writer  conpe  in  ?— When  Bol* 
lakey  Doss  came  into  tbe  house,  he  sat  down, 
and  ordered  the  writer  to  be  called. 

Who  did  BoUakey  Dosa  send  for  tbe  writer  p 
— His  kidmutgar. 

What  did  be  say  to. him  ? — It  is  lopg  ago :  I 
do  not  remember. 

How  long  was  it  before  the  writer  came  ?— I 
do  not  know  exactly,  it  was  a  little  time. 

Did  they  mention  his  name  ? — I  do  not  re« 
member  their  sending  for  the  writer  by  name. 

Juiy.  Did  the  writer  live  in  the  house,  or 
out  ot  the  house  ?-- «.^.  I  do  not  know. 

Could  Seilabut  write  Persian  ? — He  could. 

Did  Bollakey  Doss  send  for  tbe  writer  di-> 
rectly  when  be  came  irito  the  room  ?— No,  he 
sat  down  a  little,  said  a  few  words,  aad  thea 
sent  for  him. 

How  long?— He  sat  down,  spoke  two  or 
four  words  to  Seilabut,  then  sent  for  the 
Writer. 

What  did  he  say  to  tbe  writer  ? — Afler  hia 
arrival  Mahomed  Commaul  and  .the  other  per- 
sons before  quentioned  came. 

Did  Bollakey  Doas  give  any  dLr'ections  to  the 
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writer  before  they  came  in  P — After  they  came, 
he  ordered  him  to  write. 

Did  he  before  ? — ^o  orders  were  gi^eii  be- 
fore they  came. 

What  did  he  order  him  to  write? — After 
they  came,  Bollakey  Doss  gave  directions  to 
the  writer. 

What  directions  did  he  give?—- What  the 
writer  wrote  in  the  bond. 

What  was  that? — I. do  not  remember:  it 
may  be  seen  in  the  bond. 

Do  you  remember  what  Bollakey  Doss  told 
the  writer?— He  told  him  the  subject  of  the 
bond  in  the  Moor  langoage. 
'  What  was  that?— 1  do  not  remember;  it  is 
what  is  in  the  bond :  if  I  remembered  it,  why 
should  1  keep  it  with  me  ? 

Do  you  remember  nothing  that  was  in  the 
-bond  ? — 1  know  nothing  at  all,  not  a  word. 

How  long  was  the  writer  writing  the  bond  ? 
—About  a  gurry. 

Did  Bollakey  Doss  repeat  once  or  twice,  or 
how  often,  what  was  to  be  wrote  in  the  bond  ? 
—-As  far  as  I  can  recollect,  he  told  him  to 
write  a  bond,  to  this  particular  purpose ;  and 
then  directed  what  he  was  to  write. 

What  was  the  sum  ? — About  47  or  48,000 
rupees. 

Was  any  mention  of  interest,  or  any  thing 
eisp,  in  the  bond  ? — I  do  not  well  remember. 

Do  you  remember  at  all  ? — I  do  not. 

After  the  bond  was  wrote,  what  passed  ? — 
Having  prepared  and  finished  it,  he  put  it  in 
the  hands  of  Bollakey  Doss.  Bollakey  Doss 
returned  it  to  him,  and  said,  Do  you  read  it 
over;  he  then  read  it  once  in  Persian,  and 
gave  it  to  Bollakey  Doss.        i 

Was  it  read  more  than  once? — It  was  not 

Are  you  sure  it  was  read  in  Persian?— I 
am. 

Did  any  thing  farther  pass? — Mahomed 
Commaul  was  sitting  next  to  Bollakey  Doss : 
be  said.  Do  you  witness,  Mahomed  Commaul 
put  his  seal :  he  said  to  Matheb  Roy,  Do  you 
likewise  witness  it ;  and  he  sealed  it:  he  like- 
wise said  tp  Seillabut,  Do  you  likewise  witness 
this  ;  and  he  signed  it. 

Did  any  body  else  write  on  the  bond  ? — No- 
body else. 

Did  Bollakey  Doss  seal  the  bond  ? — He  did. 

When  did  he  seal  it?— He  first  put  his  seal 
to  it,  and  then  the  witneasee. 

Who  sealed  the  bend  first  ?— Mahomed 
Commaul. 

Are  you  certain  ?—• -I  was  sitting,  and  saw  him. 

Are  you  certain  ?— I  say  so. 

Who  sealed  next  ? — Matheb  Roy. 

Do  you  speak  with  certainty  ?— I  do  speak 
with  certainty. 

Who  sealed  next  ? — Seillabut  then  signed. 

Are  you  certain  ? — 1  am ;  I  speak  with  cer- 
tainty. 

Are  you  sure,  that  nobody  else  wrote  after 
Seillabut? — Nobody  else  wrote  but  Seillabut 
mnd  the  writer. 

Did  uobod^  else  mm  a  pen  ?— No :  nobody 
alst« 


What!  nobody  but  Seillabut  and  the  writer? 
— ^No. 

What  place  was  the  bond  sealed  in?— Aa  it 
customary  in  Persian  bonds. 

What  is  that  custom? — ^They  write  thia 
way  (obliquely).  The  right  hand  is  the  plac« 
for  the  seals. 

Show  the  position  of  the  seals  on  paper. — 
The  bond  was  wrote  obliquely,  from  right  band 
to  left ;  the  seals  in  a  line,  on  the  marafin. 

Whereabouts  did  Seillabut  sign  ?-— Near  Ma* 
homed  Commaul's  seal,  he  signed  it. 

Do  you  know  Bollakey  Doss's  seal  ? — I  do* 

How  do  you  know  it  ?— 1  knew  it,  because 
he  used  to  write  letters  to  my  former  master 
Roy  Derrick. 

Do  you  knoiv  Mahomed  Commasl's  seal  F 
— 1  do :  I  frequently  saw  it  on  his  finger. 

Should  you  know  it,  if  on  any  other  paper 
than  the  bond  ? — I  certainly  should  know  the 
impression  of  the  seal  wherever  I  saw  it. 

What  shape  is  it? — A  four-cornered  seal. 

How  often  did  you  see  Mahomed  Commaol 
before  he  signed  this  deed  ?— When  I  went  to 
Maha  Rajah's,  I  sometimea  saw  him,  and 
sometimes  did  not. 

How  often  have  you  seen  htm  ? — I  cannot 
count  how  often  1  have  seen  him. 

Have  you  seen  him  twice ?--•!  cannot  say 
I  have  seen  him  twice.  Why  should  1  saj 
twice?  I  have  seen  him  many  times. 

Did  you  often  see  his  seal?— I  used  to  see 
it  on  his  fingers. 

Did  you  ever  take  it  off  his  finger,  and  exa- 
mine it  ?r— I  have  seen  the  seal  on  his  finger.  I 
never  took  it  ofi*  to  examine  it.  Why  should 
I  take  ofi*  the  seal  of  another  man  ? 

Then  you  never  did  take  it  off  to  examine 
it  ?.-I  did  not.  Why  abould  1  take  the  seal 
of  another  man  ? 

Do  you  mean  that,  if  you  saw  the  tmpres* 
sion,  you  should  be  able  to  read  the  name;' or 
should  you  know  it  from  any  other  circnm- 
p stance  1"— -When  I  see  it,  I  will  think  of  it.  T 
shall  be  able  to  tell.  , 

[The  question  was  several  times  repeated^  b*it 
no  answer  could  be  procured.] 

Do  you  know  Matheb  Roy's  seal  ? — I  knoir 
it  a  little  :  if  I  was  to  see  it  on  the  bond,  I 
should  know  it. 

Should  you  know  it  on  any  other  paper  than 
the  bond?-— I  shall  be  able  to  tellwnenyoa 
try  me. 

Do  you  believe  you  should  ? 

Interpretej^,  He  does  not  chose  to  answer 
the  ({uestion.  I  can  procure  no  answer  from 
him. 

Q.  Should  yon  know  the  seals  firom  their 
places  on  the  bond,  or  from  the  seals  them- 
selves ? — [No  answer  oouM  be  procured.] 

[Question  repeated.]—  1  before  said,  She# 
me  the  bond,  and  1  will  tell. 

Will  you  say,  whether  yon  should  know  the 
seals  from  their  place  on  the  bond,  or  from  the 
seals  themselves?'— What  I  know  I  say :  if 
you  shew  me  the  bond,  i  think  I  should  know' 
the  seals. 
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What  size  wu  Matheb  Roy's  seal  ?  -  -It  was 
larger  than  the  seal  of  Mahomed  Commaul. 

.^ew  how  large  the  seal  was.  [A  paper 
gWen  him  to  describe  on.]-->I  am  not  a  seal- 
cuUer.  How  should  I  mark  it  ?  Having  sworn, 
I  will  say  what  I  remeaiber^  I  cannot  say 
what  I  do  not. 

Making  a  mark  is  not  speaking  words. 
[He  is  again  asked  to  make  a  mark.] 

Witnesi,  Observe  that  you  order  me  to  make 
a  mark.  [He  makes  a  mark  near  the  size  of 
the  seal.] 

What  was  the  shape  of  Bqllakey  Doss's 
teal  ?>— A  buddamee  seal. 

How  large  was  that  seal?*— Not.  very  large, 
nor  very  smalL 

Who  brought  the  inkstand  P— His  kidmut- 
gar. 

Are  you  certain  be  brought  it  in  P— -Very 
certain. 

Was  he  sent  for  it  P-  •  -The  kidm utgar  brongh  t 
tt. 

Was  it  befqre  Mahomed  Commaul,  or  the 
witness  came  ?— Before. 

What  was  the  sicca  dewat  made  of  ?— -Silver. 

What  size?— The  size  they  generally  are. 

What  size  is  that  ? — [He  describes  by  his 
finger  as  before  described.] 

What  size  is  the  bond  ?— 1  remember  there- 
about half  a  cubit,  nearly  the  size  of  the  bond. 

What  was  done  with  the  bond  ?•— When  the 
bond  was  executed,  he  gave  it  to  Mahomed 
Commaul,  whom  be  sent  with  Seillabut,  to 
give  h  to  Maba  Rajah  Nundocomar. 

Where  did  the  witness  go  to?»— A  little  after 
the  departure  of  Mahomed  Commaul,  and 
Seillabut,  Shaik  Mahomed,  Choy ton  Naut,  and 
Chowdeb  Cbowhee,  having  got  tlieir  admission, 
went  away.  Haifa  gurry  aAer  that,  I.  went 
awav  too. 

Was  there  any  conversation  passe<l,  whilst 
the  writer  signed  the  bond  ? — Before  the 
writing  of  the  bond  some  conversation  passed 
between  Matheb  Roy,  Bollakey  Doss,  aud 
myself. 

What  was  it  ? — I  will  relate  to  you  what  1 

remember.     Bollakey  Doss  said  to  Seiliabot, 

1  have  been  toMaha  Hsjah  Nundocomar;  and 

iwe  have  settled  every  thing  about  the  jewels. 

He  is  my  patron,  and  I  have  done  according 

'  to  bis  pleasure.     For  such  a  business  a^  this,  it 

is  not  proper  to  have  any  difference  with  him. 

I  am  therefore  to  write  out  a  bond.    Seillabut 

.  and  Matheb  Ray  said.  You  have  done  right. 

He  is  your  patron  ;   it,  is  proper  you  should 

not  do  any  thing  contrary  to  what. he  says. 

AAer  that  they  called  for  toe  writer. 

Were  Joydeb  Chowbee,  and  Mahomed 
Commaul  there  ?— No :  they  came  after. 

Did  you  mention  this  conversation  to  any 
one  before  ?>— I  never  did. 

Was  there  no  mention  of  these  jewels  in  the 
bond  ?— It  may  be ;  but  I  do  not  remember. 

Was  Bollakey  Doss  pleased  when  the  bqnd 
was  read  ? — He  was  pleased,  and  satisfied. 

Did  Bollakey  Doss  understand  Persian?— 
He  must  have  understood  Persian ;  he  said  it 


was  verv  well,  but  he  did  not  write  it ;  and  I 
do  not  know  that  he  could  speak  it :  1  never 
heard  him. 

Did  you,  by  any  other  means,  know  whether 
he  understood  Persian  or  not  ?— I  did  not. 

Did  Mahomed  Commaul  say  any  tbiugf— » 
He  said  nothing. 

Are  you  sure  ? — He  did  not. 

Did  not  Mahomed  Commaul  say  it  was  very 
well  ? — I  do  not  remember. 

[He  proves  a  seal  of  Bollakey  Doss  to  three 
envelopes,  which  had  been  opened,  and  which 
the  counsel  ibr  the  prisoner  offered  ib  evi- 
dence, but  was  overruled  by  the  Court,  there 
being  no  signature  from  Bollakey  Doss  to  the 
papers  inclosed,  nor  any  proof,  whose  hand- 
writing they  were,  or  that  those  papers  were 
originally  inclosed  in  the  envelopes ;  because, 
if  they  were  allowed  to  be  given  in  evidence^ 
they  might  impose  what  papers  they  pleased 
on  the  Court,  by  putting  ihem  into  the  enve- 
lopes. The  jury  having  desired  to  look  at  the 
papers,  the  foreman  observed  on  inspecting 
them,  that  it  was  an  insult  to  their  understandings 
to  offev  those  papers  in  evidence,  as  papers  of 
the  date  whicn  they  purported  to  be  of. 

The  Counsel  for  the  Prisoner  speaking  in  a 
warm  and  improper  manner  to  the  jury, 

Court,  This  is  a  manner  in  which  the  jury 
oiight  not,  and  shall  not  be  spoke  to.  The  pri- 
soner ought  not  to  suffer  from  the  intern  per* 
ance  of  his  advocate.  You,  gentlemen  of  the 
jury,  ought  not  to  receive  any  prejudice  to  the 
prisoner  on  that  account,  nor  from  the  papers 
themselves,  which  not  having  been  admitted 
in  evidence,  you  should  not  have  seen ;  and 
having  seen,  whatever  observation  you  have 
made,  you  should  forget :  it  is  from  what  is 
given  in  evidence  only,  that  you  are  to  de- 
termine. 

Jury,  We  will  receive  no  prejudice  from  it. 
We  shall  consider  it  the  same,  as  if  we  had  not 
seen, it:  we  will  only  determine  by  the  evi- 
dence produced.] 

Meer  Usiud  Ally  called. 

Did  you  know  Bollakey  Doss  Seat  ? — Yes. 
Meer  Cossim  Ally  Cawn  sent  me  with  treasure 
from  Rotas  to  Bollakey  Doss  Seat.  I  deli- 
vered the  treasure  to  him,  and  took  his  receipt 
for  it. 

Where  was  Bollakey  Doss  at  that  time  ?-- * 
At  a  place  called  .Dues  Gauty^ 

Where  is  that  place?— To  the  westward  of 
Sasserum. 

Is  there  any  seal  to  that  receipt  ? — There  was 
one  seal  of  his  to  it. 

Where  has  that  receipt  been  ever  since?— ^ 
With  me  ever  since.  [He  protlucetl  a  paper, 
wrapped  in  a  wax- cloth,  closely  pressed  and 
doubled  into  the  size  of  less  than  an  inch  square, 
bound  tightly  down  with  a  string,  whicli  was 
cut  open,  and  the  paper  carefully  unfolded,  and 
produced  as  the  original  receipt.] 

Did  you  see  Bollakey  Doss  afE^t  bis  seal  t.a 
the  paper  ? — If  you  want  to  kaow,  there  iA,aa<« 
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other  nfomastah  of  Bollakey  Doss's  in  court  ;^ 
call  htm. 

[QoestioD  repeated.]--!  did  see  it  with  my 
own  eyes. 

How  Itmg  ago  is  it  f-— Look  at  the  paper,  you 
will  see  the  .date  there. 

Court.  You  must  gi? e  a  positive  answer.—- 
A,  It  is  ten  or  twelve  years  ago  j  it  was  in  the 
time  or  Cossim  Ally. 

What  are  you  at  this  time  ? — I  am  at  present 
in  uo  business :  I  come  to  seek  employment  in 
this  part  of  the  country. 

How  long  have  you  been  here? — About  two 
months. 

From  irhence  came  you  lastf — From 
Patna. 

What  were  you  there  ?— In  service. 

In  what  capacitv  .'—With  Shetab  Roy ;  I 
was  Daroga  of  the  Mint. 

What  was  your  business  immediately  before 
your  leaving  Patna  P— I  was  out  of  employ- 
ment, and  obliged  to  come  here  to  seek  it. 

How  long  since  you  left  Patna? — About  six 
months  past. 

When  were  you  last  in  service? — Since  I 
left  Shetab  Roy,  I  have  entirely  been  out  of 
service. 

To  whom  have  you  applied  for  employment 
since  you  came  to  Calcutta?— It  is  now  eight 
years  since  J  came  to  Calcutta :  I  bad  an  inter- 
view with  Maha  Rajah  Nundocomar,  who  pro- 
mised me  that,  God  willing,  when  he  got  em- 
ployment, I  should. 

.What  employment  did  you  want? — I  wanted 
an  appointment  under  Jllotauck  u1  Dowlah, 
that  I  might  receive  some  monthly  wages. 

When  did  you  first  see  Maha  Rajah  Nan- 
docomar?— When  Major  Munro  brought  me 
to  Calcutta,  I  Orst  saw  the  Maha  Rajah. 

How  soon  did  you  see  him  after  you  came 
to  Calcutta  ?— About  four  days. 

Are  you  sure  of  that.' — Can  there  be  any 
advantage  in  telling  a  lie  on  this  occasion  F 

In  whose  service  were  you  befbre  you  served 
Shetab  Roy  ? — I  was  formerly  a  servant  of  the 
king  at  Delhi  when  he  came  to  Bengal :  I  was 
afterwards  in  the  service  of  Meer  Cossim  Ally, 
and  after  that  with  Jaffier  Ally. 

When  yon  came  from  Patna,  why  did  you 
bring  this  paper  with  you  ? — No  no ;  1  was  at 
Bluzadavad,  when  hearing  of  this  afiair,  I  told 
to  some  body,  I  had  a  paper  with  Bollakey 
Doss*s  seal  to  it. 

Who  xKd  you  tell  so  ?— I  said  no  such  thing ; 
I  never  beard  of  this  affair  at  Muxadavad. 

Did  you  know  any  thing  of  this  affair  when 
you  left  Patna?— No. 

How  came  you  to  say  you  know  this  affair  ? 
was  it  at  Muxadavad  that  you  told  the  man  you 
had  this  receipt?—!  left  Muxadavad  in  the 
month  of  Maharan. 

,  Did  you  mention  any  thing  of  this  paper  to 
any  person  ? — No ;  why  should  I  mention  any 
thing  of  a  paper  of  my  old  master's  } 

Think  well,  and  say  whether  you  ever  men* 
iioned  haffng  this  paper  to  the  Maha  Rajah,  or 
to  any  other  person  ?--»Wby  should  I  tell  any 
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dne  I  had  such  a  receipt  T  if  aay  one  can  aay 
that  I  did,  I  deserve  punishmeDt :  I  had  a  re- 
ceipt of  my  old  master's  in  my  possession ;  if 
I  had  given  it  to  any  one,  and  my  children  had 
fallen  into  the  hands  of  my  master,  they  would 
have  been  slain. 

Who  desired  you  to  bring  this  receipt  here  ?-«* 
Maha  Rajah  Nuudocomar  asked  if  1  had  socb 
a  receipt ;  I  told  him  I  bad,  and  be  desire) 
me  to  bring  it  here. 

Are  you  very  sore  yon  never  told  any  per- 
son of  a  receipt,  that  could  tell  Maha  Rajal 
Nundocomar  ? — 1  told  no  one  of  the  circilm- 
stancte  of  the  receipt. 

How  did.  Maha  Rajah  know  yon  bad  a  re- 
ceipt?—In  the  course  of  conversation,  h^ 
mentioned  to  me  the  circnmstancos  of  the  per- 
secution I  told  him  I  bad  a  paper  with  a  Per- 
sian seal  to  it,  and  this  was  the  paper.  . 

Can  you  shew  in  Bollakey  Doss's  books  may 
account  of  the  receipt  ni  this  money  ? 

Court,    Look  for  it. 

Witnesi,  I  said  I  had  a  receipt  of  Bollakey 
Doss's ;  this  is  the  paper. 

Did  you,  at  that  time,  tell  the  Mahm  RaJiab 
any  thmg  more  than  -that  you  bad  a  Peraiaa 
seal  ?-^l  said  that  1  bad  the  impression  of  the 
seal  of  BoJIakey  Doss. 

What  did  you  mean,  when  asked  if  yon  told 
Maha  Rajah  Nundocomar,  that  you  said  par- 
ticularly you  did  not  ?-^I  except«l  Mftha  Ra- 
jah Nundocomar. 

Court  to  Mr.  Elliot,  Did  he  or  not  T-^A. 
He  did  not. 

Q.  to  Witnest,  Why  did  you  bring  the  re- 
ceipt to  Calcutta  ? — A,  I  did  not  bring  it  Is 
Calcutta ;  I  left  it  at  Mnzadavlid :  when  1  told 
Maha  Rajah  1  had  such  a  receipt,  be  desired  I 
would  send  for  it :  I  sent  a  servant  of  my  own, 
of  the  natne  of  Berzey,  to  Muxadavad. 

Have  you  a  bouse  at  Muxadavad  P — I  have. 

Why  did  you  say  you  came  from  Patna  ?— 
I  went  from  Patna  to  Muxadavad. 

How  long  had  you  been  at  Muxadavad  be- 
fore you  left  it  the  last  time? — I  arrived  at 
Muxadavad  on  the  month  Zeehidjab ;  I  left  it 
in  the  month  of  Mabaurrun  thisvear. 

When  did  yon  come  last  to  Muxadavad  ?— 
1  arrived  there  on  the  tenth  of  Zeehidjab,  and 
left  it  on  tbe  22nd  of  Mabaurrun. 

In  whose  possession  did  you  leave  the  seal 
at  Muxadavad?— I  left  a  little  box  with  my 
wife,  in  which  was  this  paper. 

Did  yon  send  to  your  vnfe  for  tbe  receipt  f — 
Yes. 

Did  you  send  a  verbal  or  a  written  nesnge? 
—I  wrote  a  note. 

In  what  language  ?— My  own  was  in  Per- 
sian. 

What  country  woman  is  your  wife  f— A  Ben- 
gat  woman  ;  a  native  of  this  country. 

Does  your  wife  understand  Persian  ?— No  ; 
how  should  she  P 

What  did  you  write  to  her  In  the  note  P— I 
wrote  to  her  to  send  tbe  receipt  in  tbe  Tavirte 
bauzu. 

What  18  the  meuiBg  of  Tcvoze  btmn  P-«lt 
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is  what  uikept  voder  tbe  jamlM,  bonnd  roaiid 
the  arm :  the  reoeijit  ww  tobut  op  in  the  Ta- 
Tuase  banzu. 

Wbat  answer  did  yoor  wife  send  ?--8he  tent 
the  Tavoze  baozD,  and  a  note  mrorming  me 
she  bad  sent  h. 

Did  you  read  it? — Does  not  a  man  read  a 
note  he  receives  P 

In  wh^  language  Was  it  wrKten  ?— In  Per- 
sian. 

Did  she  write  it  herself  ?— Do  womien  know 
how  to  write  ? 

Does  any  body  in  the  boose  write  Persian  ? 
— ^be  would  probably  send  for  a  MuUa*  to  read 
my  note,  and  get  the  answer  wrote :  I  am  a 
pmir  man,  and  hare  no  servant  of  that  sort. 

Were  you  used  to  wear  this  Tavuze  banzu 
about  your  arm  ? — I  formerly  did,  but  since 
my  master  was  gone  1  threw  it  into  a  little 
box. 

Why  did  you  P — My  master,  to  whom  it  lie- 
longed,  being  gone,  1  threw  it  into  the  box : 
why  should  I  keep  it  any  longer  ? 

Did  you  then  consider  it  of  any  farther 
Taiue  when  your  master  was  gone  r — ^When 
my  master  was  gone,  I  was  at  Rotasgur, 
where  my  master  had  sent  me:  I  kept  it  out 
of  fear. 

Why  did  not  you  give  it  yonr  roaster? — I 
did  :  he  said,  ^eep  it  yourself,  and  I  will  take 
it  of  you  hereafter :  it  remained  with  me. 

What  did  the  treasure  consist  of,  you  carried 
to  Bollakey  Doss  P — They  were  bags  of  rupees 
which  I  paid  to  Bollakey  Doss. 

How  many  ?•— It  is  impossible  to  say  how 
many  bags  in  so  large  a  sum.  There  were 
many  bags  containing  2,000  rupees;  some 
might  contain  more. 

Where  did  you  carry  it  from  ? — Rotasgur. 

To  what  place? — I  was  carrying^ it  from 
Rotasgur  to  the  Nabob  Cossim  Ally  Cawn  :  he 
orderra  me  to  carry  it  to  Bollakey  Doss. 

Where  was  Bollakey  Doss? — In  a  tent  at 
Doorgaoty. 

How  far  was  that  from  Rotasgur  ?— It  is  13 
C08S  from  Sassiram,  and  that  is  three  diiys 
journey  to  Rotasgur.   * 

Who  went  with  you  ? — My  own  people. 

How  many? — 150  horseoien,  and  150 
peons. 

Can  you  produce  one? — I  cannot  tell  where 
to  find  one.  Some  are  at  Muxadavad,  some  at 
Patna,  and  some  dead. 

Cannot  you  produce  one  ?— How  should  I  ? 
I  know  of  none. 

Where  is  the  man  that  brought  the  receipt 
to  you  from  Moxadavad  ?— In  town :  I  will 
liriag  him  to-morrow. 

>Vbat  is  bis  name? — Buzzoo. 

What  sort  of  a  man  is  he  ? — A  poor  man ; 
young,  not  old,  and  shaves  his  heard ;  of  a 
middling  size,  neither  fat  iior  thin. 

vis  be  your  servant,  or  any  other  person's  ?— 
He  is  a  raffeek  of  mine ;  what  I  get  he  eats 
With  me. 

*  A  schoolmaster,  or  learned  man ;  an  Ara- 
bic term. 


If  he  is  a  rafieek,  wliy  did  yon  before  say 
you  sent  your  servant? — He  is  called  servant 
sometimes,  sometimes  a  raffeek,  and  some- 
times a  brother. 

How  many  servants  do  you  k'^ep? — f  have 
Kkevrise  a  slave  boy  ;  be  and  J  eat  rice  toge* 
ther. 

Have  you  any  other  servant? — 1  have  no 
power  tii  have  servants. 

What  religion  are  you  of  ?— A  Mussulman. 

What  is  Buzzoo  P— A  Sbaik  (Mussulman.) 

Have  you  ^evcfr  had  any  promise  for  corning 
here  ?— I  have  not  received  the  smallest  thing 
from  him  ;  [pointing  to  the  prisoner]  he  only 
said  he  would  procure  me  to  be  a  servant  of  the 
Nabob's. 

When  were  you  to  enter  into  your  employ- 
ment at  the  Nabob's?— When  he  (Maliii  Ra^ 
jab)  should  be  released  and  sent  to  his  own 
bouse,  he  would  give  it  me, 

At  whose  ezpence  have  you  lived  since  yon 
have  been  at  Calcutta  ?— The  circumstance  is 
this  ;  I  brought  some  rupees  with  me  to  Cal- 
cutta. 

Yon  bkve  been  long  out  df  employment ; 
how  have  you  subsisted? — I  bad  jewels  and 
valuables;  I  have  sold  them  all,  and  by^hart 
means  maintained  myself.  Major  Mhnro  gave 
me  2,000  rupees. 

Was  Bollakey  Doss  the  usual  SbroflTqf  Cos- 
sim  Ally  Cown  P— If  he  was  not,  why  shouKl 
be  pay  the  money  to  him  ? 

Did  you  know  of  Cossim  Ally  paying  any 
other  sum  of  money  to  Bollakey  Doss  ? — No ; 
I  was  a  servant,  and  did  only  as  I  was  ordered. 

Did  yon  ever  pay  t^ny  money  to  Bollakey 
Doss  for  Cossim  Ally  before  ?-^l  never  did. 

How  do  you  know  he  was  a  banker?— I 
had  two  bills  on  him  from  Cossim  Ally. 

Whose  province  was  it  to  settle  rhe  accoonfa 
with  his  blanker ?-^How  should  I  know?  I 
was  a  poor  man. 

[Question  repeated.]  The  name  of  the  of- 
fice is.Mustoafah  :  his  name  js  Mustowaffee. 

How  could  the  Mustowaffee  settle  the  Na- 
bob's accounts  without  ibis  receipt  ? — At  that 
time  the  country  was  in  great  troubles :  bis 
household  was  in  great  disorder,  and  the  Na- 
bob ran  away. 

What  part  of  Calcutta  do  you  live  in  now  ? 
—I  live  on  the  Subah  Bnzar. 

In  vonr  own  bouse  ?— In  a  religious  house, 
in  which  I  live  for  nothing. 

Did  you,  or  not,  know  of  this  aflair  at  Muxa- 
davad  ? — No. 

[Mr.  Elliot.  I  cannot  be  positive  that  he  said 
that  he  heard  it  at  Muxadavad  ;  and  that  may 
serve  to  clear  up  the  inconsistency,  in  bis  say- 
ing be  had  told  no  one,  as  be  had  not  at  that 
time  told  the  Maha  Rajah. 

Q,  to  Mr.  Elliot.  How  long  is  it  since  tlie 
date  of  that  receipt? — A.  I  Mieve  ten  years 
and  two  day*  ;  but  I  cannot  be  certain  without 
caicnlation.] 

Kiiten  Juan  Dou  examined. 

Do  yoQ  know  any  thing  of  this  trantactieirP 
—No. 
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Mtfir  UsiudAlU,  You  were  present  when 
the  money  was  paid. 

Q,  to  KUsen  Juan  Dots.  Do  you  know  any 
thing  of  it? — A,  i  do  not  remember. 

Had  you  been  nresent  when  so  large  a  sam 
of  money  was  paia  by  the  prince  of  Uie  coun- 
try, should  you  not  ha? e  known  it  ? — 1  don't 
remember:  great  sums  of  money  were  paid  in 
the  house,  from  25  to  50  lacks :  I  can't  re- 
member all. 

Q.  to  Ussud  AlU.  Ha^e  you  been  at  Patna 
since  Sbetab  Roy  died  P— il.  No :  I  have  been 
to  Calcutta,  also  to  Pumea,  and  other  places, 
in  search  of  employment. 

Q.  to  KisMen  Juan  Dots.  Js  there  a  separate 
account  of  Cossim  Ally  Cawn  ? — A.    There  is. 

Why  did  you  look  over  this  book,  knowing 
it  in  the  other? — It  would  likewise  faa?e  been 
in  this  book :  I  could  find  easier  in  the  other. 


June  ISth,  1775. 
Mr.  Elliot  examined. 

Q.  What  is  the  Persian  word  for  40,000?— 
A*  '  Chekill  hazuar :'  in  Moors  it  is  *  chaleese 
hazaar,' 

What  is  50,000? — It  is  <  pinjaw  hazuar'  in 
Persian,  and  *  putchus  bazaar'  in  Moors. 

Mr.  Weston,  one  of  the  jury,  added,  that  in 
Bengallee  the  sums  were  the  same  as  in  Moors. 

Colonel  Goddard  examined. 

Were  you  the  officer  who  took  Rotasgur  ? — 
I  was. 

What  year  was  it? — I  don't  recollect  the 

£ear  by  the  Hegira :  t  can  tell  by  that  of  our 
ord :  it  was  in  1764. 

When  did  Cossim  Ally  leave  Rotargur?— 
I  cannot  ascertain  when  he  left  it :  1  believe 
he  never  was  there :  he  was  not  there  when  1 
took  it. 

Were  yon  at  the  battle  of  Muxat*  ?— No. 

When  was  it  fought  ?— The  29nd  or  33rd  of 
October,  1764. 

Had  Cossim  Ally  then  left  the  provinces?^- 
After  taking  Patna,  in  176d,  Cossim  Ally  had 
no  place  of  strength  left  in  the  provinces,  ex- 
cepting Rotas. 

Can  yon  tell  where  he  fled  across  the  Cara- 

nanassa  ? — I  was  wounded,  and  left  at  Patna : 

'  he  passed  the  Cararoanassa  at  that  time :  after 

the  reduction  of  Patna,  the  army  passed  into 

the  Caramanassa,  following  Cossim  Ally. 

When  did  he  return? — He  returned  mtothe 
provinces  in  1764. 

Mr.  Hunt  examined. 

Mr.  Hurgt.  We  took  Patna  in  November, 
1763 :  our  army  marched  immediately  to  the 
Caramanassa:  Cossim  Ally  and  the  troops 
with  him  passed  the  Caramanassa  at  that  time : 
about  November  or  December,  1763,  he  re- 
turned to  the  provinces,  with  Sujab  ul  Dowlah : 
■-  -  -  -  ■■-II- 

*  Qy.  It  this  a  misprint  for  *  Busar'  or 
<^Buxar  ?' 


about  April,  1764,  our  armjr  retreated  to-Pat* 
na :  the  cannonade  from  Suiah  ul  Dowlah  was 
the  3d  of  May,  1764 :  Cossim  Ally  and  Sujah 
ul  Dowlah  retreated  from,  and  Cossim  Ally 
never  returned  again  to,  the  provinf:es.  fiuzar 
indeed  is  just  within  the  provinces.  The  baltla 
of  Buzar  was  fought  the  23d  of  October. 

Major  Auckmuty  exaooined. 

Court.  Do  you  remember  where  Cossim 
Atl^  was  encamped,  three  weeks  or  a  fortnight 
before  the  battle  of  Boxar  ? — 1  think  at  Buxar. 

In  going  to  Buxar,  do  you  not  go  through 
Jassuram  ? — You  db. 

Had  Cossim  Ally  any  fixed  camp  after  bis 
departure  from  Patna,  till  the  entrenchment  at 
Buxar? — I  believe  he  had  not  any  camp:  he 
was  with  Sujah  ul  Dowlah'sarmy. 

Had  they  any  camp  at  Doorgolly?— I  do 
not  know  of  any:  I  think  they  would  neither 
of  them  leave  the  body  of  the  army.  Jassa- 
ram  is  inland.  Buxar  is  on  the  river.  I  can- 
not say  but  he  might  have  had  a  camp  at  Door- 
gotty. 

.  Mr.  Elliot.  I  can  now  ascertain  the  date  of 
the  receipt  produced  to  the  Court  by  Meer  As- 
sad Ally.  I  can  swear  to  the  date  by  the- re- 
cords of  the  kbalsa. 

Have  you  examined  the  records  of  the  khaf- 
sa  ? — 1  have ;  and  find  that  the  14th  of  Ru- 
bussanee,  in  1178,  He;?ira,  which  is  the  date 
of  the  receipt  now  produced,  answers  to  the 
28th  of  Assum,  1174,  Bengal  year;  which  is 
exactly  10  years,  8  months,  and  5  days,  from 
this  time,  (13th  June,  1775,)  I  mean  calendar 
months,  which-brings  the  date  of  the  receipt  to 
the  8lh  of  October,  1764.  [N.  B.  15  days  be- 
fore the  battle  of  Buxar.] 

From  what  place  is  the  receipt  dated  ?— It  is 
not'dated  from  any  place  :  Dorgolly  is  men- 
tioned in  the  paper. 

KitenJuan  Dom  examined. 

Coter^.  Have  you  examinetl,  and  do  yoa 
find  these  and  the  books  produced  last  night  to 
be  all  the  liooks  in  which  Cossim  Ally's  ac- 
counts with  Bollakey  Doss  are  liontained  ?— 
A.  They  are  all,  and  I  have  examined  them : 
I  did  uot  look  over  the  books  yesterday  so  care- 
fully :  one  book  contains  all  the  accounts  be- 
tween Bollakey  Doss  and  Cossim  Ally. 

Does  that  book  contain  the  whole  of  the  ac- 
counts between  Cossim  Ally  and  Bollakej 
Doss  ?— It  does. 

What  are  the  periods  when  the  accounts  in 
these  books  begin,  and  when  they  end  ?— They 
begin  in  Babuzanee,  1175,  and  end  in  the 
mi»nth  of  Saubem  N  agree,  1891. 

Is  there  any  mention  of  such  an  account  as 
Ibis  mentioned  in  the  receipt  ?— There  is  no 
such  entry  :  it  is  certainly  not  in  the  books :  I 
cannot  ascertain  when  the  books  close. 

Is  the  date  of  the  beginning  of  the  trans- 
actions in  the  books  reguurly  entered  there  ?«»« 
It  is. 
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Captain  Carmac  examined.      ' 

Were  yon  with  the  army  in  1764? — I  waa. 

Do  you  remember  Bujab  Dowlah  and  Cos- 
sim  Ally's  retreating  from  Patna  in  that  year  ? 
— Their  army  waa  defeated  before  the  walla  of 
Patoa :  3d  May,  1764,  they  retreated  to  Bana- 
ras,  and  continued  there. 

How  far  is  Rotargur  from  Doorgolly  ? — I 
beliere  Doorgolly  is  a  town  on  the  banks  of 
the  Soame :  there  is  more  than  one  place  of 
that  name. 

Is  there  a  river  called  Doorgotty  ?— There 
is :  I  apprehend  you  cross  it  in  going  from 
Jasseram  to  Buxar.     It  falls  into  the  Soam. 

How  far  is  Jasseram  from  Roti^gur.^ — It  is 
esteemed  1 2  coss.    . 

Did  you  ever  travel  it  P—*!  have. 

In  how  many  hour6  P — I  set  out  early  in  the 
iDorniDgf,  and  breakfasted  there,  1  apprehend, 
•bout  10  o'clock.  I  rode  very  bard :  they  are 
long  cesses,  and  throngh  a  billy  country  :  it 
was  in  the  cold  weather. 

Can  you  tell  where  the  army  of  Sujah  Dow- 
lah and  Cossim  Ally  were,  14  days  before  the 
battle  of  Buxar? — I  believe,  encamped  at 
Buxar. 

Kiuen  Juan  Don  re-examined. 

What  is  the  last  date  mentioned  in  the  books  ? 
— The  last  date  mentioned  in  the  books  is  taken 
from  a  teep,  or  promissory  note :  I  entered  it 
long  aftef'  the  date  of  the  receipt :  I  entered  it 
at  Calcutta.  Jt  was  after  the  return  of  Bolla* 
key  l^oss  Trom  the  army. 

Were  you  with  Bollakey  Doss  with  the 
army  ? — I  was. 

Do  you  knqwthe  river  Doorgotty  ? — I  do. 

Was  Bollakey  Doss  in  a  tent  near  that  river, 
about  the  14th  of  Rabusanee,  1 178  ? — He  was 
with  the  army :  1  know  not  when. 

Was  Bollakey  Doss  with  the  body  of  Cossim 
Ally's  army,  a  little  before  the  battle  of  Buxar  ? 
—lie  was. 

Where  was  the  army  14  days  before  the 
battle  ?— >A  month  before  that  battle  they  were 
in  cantonments  at  Buxar. 

Did  the  river  Doorgotty  run  near  Buxar  ?—• - 
The  army  was  once  near  the  river  Doorgotty  ; 
but  not  when  they  were  enc$imped  at  Buxar. 

Captain  Carmac  examined. 

Do  yon  know  Buxar  ? — I  do. 
How  Ibr  is  the  river  Doorgotty  from  it? — I 
do  not  know. 

Kisun  Juan  Doss  re-examined. 

When  the  army  was  near  Doorgotty,  do  you 
remember  a  man  comiog  with  treasures,  es- 
corted by  SOO  men  on  account  of  Cossim  Ally? 
—I  do  not  remember  any  thing  of  it. 

If  such  a  transaction  had  happened,  mnst  it 
not  appear  in  Cossim  Ally's  account  ? — Such 
matters  were  always  minuted  in  the  Persian 
office :  when  any  treasure  was  brought,  it  was 
kept  in  this  book ;  bot  no  account  at  lai^e  was 
kept  at  Patoa. 


Was  the  teep  you  referred  to  in  the  book, 
paid  in  Calcutta,  or  only  entered  there  after  the 
transaction  ? — ^Tbe  entry  was  made  by  Bollakey 
Doss  :  I  can  give  no  more  particular  account. 

Mr.  Elliot,  1  understand  that  these  books 
end  in  1176,  Hegira. 

Do  you  apprehend  that  any  part  of  tbearmy 
with  which  Bollakey  Doss  might  be,  would  be 
detached  to  the  river  Doorgotty,  within  a  month 
of  the  battle  of  Buxar  ?  —1  know  of  no  such  de- 
tachment. 

Do  yon  remember  when  the  body  of  the  army 
was  there  ? — ^The  army  was  frequently  in  mo- 
tion. I  can  give  no  account  of  the  time  of  its 
being  there.  When  the  army  was  in  the  fielcf, 
it  was  expected  the  rain  would  come  on  :  the' 
army  went  to  the  cantonments  at  Bnxar. 

Was  the  army  at  Buxar  before  tbo  rains  ? — I 
cannot  speak  to  the  motions  of  the  army. 

Were  the  raius  set  in  when  the  army  went 
to  the  cantonments  at  Buxar?— I  can't  tell 
whether  it  rained  any  one  day. 

Was  it,  or  was  it  not,  before  the  rains,  that 
the  army  came  there  ? — Ten  or  twelve  days 
after  our  arrival,  I  remember  it  rained. 

Had  the  rainy  season  set  in  ? — I  don't  mean 
to  say  that  the  rainy  season  began  10  days  be- 
fore, or  10  days  after  our  arrival. 

Mr.  Hurst  examined. 

About  what  time  does  the  rainy  season  set  in 
at  Buxar? — It  generally  sets  in  the  latter  end 
of  June,  or  beginning  of  J  u^y. 

Does  it  hold  up  10  or  13  days,  during  the 
rainy  season? — There  are  instances  of  it. 

When  does  the  rainy  season  end  there  ?— 
The  rainy  season  generally  ends  in  the  month 
of  September,  or  in  the  beginning  of  October. 

Kissen  Juan  Doss  re-examinefl. 

Were  you  at  the  battle  of  Buxar  ? — I  was.  I 
have  reason  to  remember  it.  - 1  was,  after  the 
battle,  flung  into  confinement. 

Did  the  army,  or  any  part  of  it,  after  its  first 
going  into  cantonments,  move  towards  Door- 
gotty ? — I  am  not  well  acquainted  with  the  cir- 
cumstances. I  was  confined  before  the  battle. 
All  Cossim  Ally's  people  were  confined  by  Su- 
jah Dowlah. 

Was  Bollakey  Doss  also  confined? — He  was. 

How  long  before  the  battle  was  Bollakey 
Doss  confined  ?•— I  believe  above  a  month,  per- 
haps six  weeks. 

Did  Bollakey  Doss  act  as  a  shroft  for  Cossim 
Ally  dnring  his  confinement? — What  kind  of 
question  is  that?  Cossim  Ally  himself  was  in 
confinement.  Where  should  he  have  money  to 
send  to  his  shroft  ? 

What  kind  of  confinement  was  Cossim  Ally 
in  ?— In  a  tent  near  Sujah  Dowlah  :    hist)wn 
attendants  were  removed,  and  chokies*  put* 
over  him. 

What  confinement  was  Bollakey  Doss 
under? — I  have  taken  an  oath,  and  I  %vill  tell 
the  truth.  The  Nabob,  Sujah  Dowlah,  wanted 
to  get  money  firom   Bollakey  Doss,   in  con- 

*  Guards  or  watchmen. 
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fining  him  first,  before  the  rest  of  Cosslin  AUy's 
^errants.  The  treasurer  of  Sojah  Dowlab 
(Cetlic  Jfoqu)  desued  the  Nabob  to  put  Bollakey 
DoM  under  his  charge ;  and  promised  to  ^ 
money  from  him.  Biijoh  Dowlab  likewise 
plundered  all  the  goods  and  effects  of  Cossiin 
Ally  :  he  eren  infringed  the  riscbts  of  his  se- 
nana.  li  was  not  till  afler  the  battle  of  Buzar, 
Cossim  Ally  obtained  his  liberty  :  they  did  not 
tbiok  it  of  conseqaence  enougn  to  confine  me 
at  first  with  my  master.  I  was  confined  14  or  16 
days  afler  the  confinement  of  Bollakey  Doss. 

How  many  days  were  you  confined  ?— 
Twenty-one  days. 

Did  you  ever,  to  the  best  of  year  reoollectioo, 
see  Veer  Hussnd  Alii  before  yestecdayP— I 
have  often  seen  him  lately  going  about  in  Cal- 
cutta; but  never  before. 

Have  you  seen  him  with  the  army  ? — I  have 
seen  many  thousands  whom  I  do  not  recollect: 
I  know  nothing  of  him. 

Did  you  see  Cossim  Ally's  principal  ser- 
vants?— I  did  not  know  them.  1  sat  in  iny 
t^nt. 

In  case  any  treasures  had  come  to  Cossim 
Alley  >  or  Bollakey  Doss,  during  their  confine- 
ment, what  would  become  of  it  ? — W  ben  a  man 
is  in  confinement,  he  who  confines  him  will 
take  it :  whatever  Bollidcey  Doss  had,  Collie 
Joqu  took  from  him. 

Did'CollicJoqu  give  a  receipt  for  the  money 
he  plundered  ?— I  douU  understand  such  con- 
versation. 

If  any  ~  treasures  had  come  to  Bollakey 
DcBS,  which  Collie  Joqu  had  taken,  would 
Bollakey  Doss  have  given  a  receipt  for  it? — 
Why  should  I  suppose  treasure  would  come 
at  that  time,  or  wny  should  he  give  a  receipt 
for  it? 

Can  yon  take  upon  you  to  swear  that  no  such 
treasure  arrived  ?— From  the  tim^  that  I  was 
in  confinement,  1  can  take  u|ion  me  to  swei^r 
tfiat  no  treasure  was  brought. 

Was  Cossim  Ally  Cawn,  and  ^llakey  Doss 
ID  the  same  army  together  ? — Bollakey  Doss 
was  in  the  same  army  with  tiim. 

Mr.  Williams  examined. 

Do  you  know  the  river  Dooi|^Qtty  ?— I  do 
i^t  know  the  names  of  the  rivers  in  that  coun- 
try. 

Do  you  know  at  what  time  the  army  of 
ISujah  Dowlah  entered  their  canton  menlto  at 
Buxar  7 — They  cannonaded  Pama  in  May :  I 
oan  only  answer  for  the  motionp  of  our  own 
army.  The  battle  of  Buxar  was  the  33rd  of 
October. 

Kissen  Juan  Dost  re-examined. 

• 

Jury,  For  bow  longja  time  have  you  seen 
Meer  Hussud  Alii  about  Calcutta? — ^Ten  or 
fifteen  days  from  this  time. 

How  often  have  you  seen  him  ? — AboiU 
twice. 

Did  you  talk  with  him  ?-rNo. 

How  came  you  to  know  him  ?— I  saw  him 
once  on  honslNck.    He  said  I  know  you,  you 


were  Bollakey  Doss's  servant;  I  aoawcred* 
Very  probably :  there  was  a  servant  of  mine 
with  me. 

What  is  his  name  P-«I  do  not  know. 

Had  yon  ever  seen  him  before  ?— Once :  no- 
thing then  passed  between  us. 

How  came  yon  to  know  bis  name  ? — I  did 
not  know  his  name  when  1  saw  him  in  court. 

Did  you  go  to  the  house  of  Maba  Ra^ah 
Nundocomar  ? — I  never  went  near  him.  1  like 
to  sit  in  my  own  house. 

Was  there  more  than  one  body  of  the  army 
at  Buxar? — The  two  armies  were  separate: 
there  might  be  a  coss  or  a  cobs  and  a  half  be- 
twixt. Cossim  AHy  carried  equal  army  from 
hence ;  but  at  the  time  of  the  battle,  I  believe 
Cossim  Ally  had  not  more  than  from  500  to 
3,000  men  belonging  to  him. 

Was  Cossim  Ally  close  confined  on  the  day 
of  the  battle  ? — He  was ;  and  at  the  end  of  h« 
confinement,  he  could  not  be  said  to  have  any 
army  at  all;  several  were  gone,  and  he  had 
given  dismission  to  others':  he  bad  dismissed 
Sumroo :  Cossim  Ally  was  not  releaoed  till  after 
the  battle. 

Shaik  Ear  Mahomed  examined. 

Do  you  know  Mahomed  Commaul  ? — I  did. 

Do  you  know  more  than  one  of  that  name  ? 

[The  question  was  repeated  several  times, 
but  no  answer  could  be  produced.] 

Mr.  Elliot.  It  is  impossible  he  can  mistake 
me :  he  will  give  no  answer. 

At  last  the  witness  said,  I  did  not  know  any 
other  Mahomed  Commaul. 

Do  you  know  Commaul  O'Dien  Ally  Cawn  ? 
—I  did. 

Is  the  Mahomed  Commaul  you  speak  of, 
and  Commaul  O'Dien  the  same  person  r — They 
were  different. 

Is  the  Mahomed  Commaul  you  apeak  of 
alive  or  dead? — ^Dead. 

How  do  you  know  ?— I  bnried  him. 

Wheii  did  be  die  ?— Five  or  six  years  ago :  I 
do  not  remember  exactly. 

Where  did  he  die  ?— He  died  in  the  house  of 
Maha  Rajah  Nundocomar,  in  Calcutta. 

Where  did  he  usually  reside  while  living  f— 
In  a  little  place  separate  from  the  house  of 
MAha  Rajah  :  when  he  came  from  Muxada- 
vad,  Maha  Riyah  put  him  there. 

Do  you  know  whether  that  Mahomed  ever 
witnessed  any  bond  to  Maha  Rajah  Nundo- 
comar?-—I  saw  him  witness  it  with  my  own 
eyes:  I  saw  him  put  his  seal  to  it 

Who  gove  the  bond  to  MahA  Rijab  Nundo- 
comar ?-  •  -  Bollakey  Doss. 

Do  you  know  who  were  the  other  witnesses? 
— Matheb  Rov,  a  kittree,  and  Sielabut  the 
vakeel  of  Bollakey  Doss :  those  three. 

Do  you  recollect  for  what  sum  of  money  it 
was  ?— I  remember  it  was  for  48,081  sicca  ru- 


pees. 
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Whoee  servant  were  yon  ?-:-I  am  nol  i  ser« 
vant  I  I  used,  a  long  time  ago^  to  txado  in  silt  s 
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1 801  no  one's  serf  ant:  I  go  back  and  forwards 
.  to  Maha  Hajah :  my  iiooie  has  a  bouse  at 
Siedabad,  where  we  have  carried  ob  business 
for  a  long  space  of  time:  my  uoole  used  Ire- 
qoenlly  tp  go  to  Maha  Rajah's :  wbeu  I  was 
iiitle  I  used  to  go  with  him  :  I  bare  dow  been 
ten  or  fit^Uen  years  in  Calcutta/  and  always 
with  the  Maha  Rajah. 

How  came  you  to  see  the  bond  executed  ?— 
Mahomed  Com  maul,  Joy  deb  Cbowbee,  Cboy- 
tou  Naut,  and  myself  were  sitting  in  the  house 
of  Lucl^y>CauntoSeat,  in  the  Borrabonnah  with 
Maba  Rajah:  Bollakey  Doss  likewise  came 
in,  and  sat  down  by  us  :  Maha  Rajah  Nundo- 
oomar  lived  in  that  house:  having  sat  down, 
Maha  Rajah  Nondocoroar  said  to  Bollakey 

J>oss,  Yoir  have  for  a  long  time  had  my  money ;     x^  uuuuvviunr,  una  ii«  so  j  B^rYams  i 
it  shall  remain  no  longer  with  you  ;  now  pay  it  i  peons  and  kidmutgars ;  1  could  not 
|De :  tlien  Btillakey  Doss  answered  Nuudoco-     them :  one  kidmutgar  went  op  for  hi 
jpar,  My  money,  .which  was  in  the  bouse  of        How  many  P — 1  cannot  tell. 
Muxadavad  and  Decca,  has  been  plundered ;  1         "' 


baTiog  taken  bis  seal  from  his  fingeis  affixed 
it,  and  was  a  witness.  He  then  said  to  Seila- 
bot^  his  vakeel,  Do  you  likewise  be  a  witness  to 
this  bond ;  who  having  taken  the  ink-stand  in 
his  hand,  wrote  hia  name  in  Persian,  as  a  wit- 
ness :  Bollakey  Doss  then  took  ihe  bond  in  his 
hand :  then  Bollakey  Doss  put  the  bond  into 
the  hands  of  Mahomed  Commatil,  and  said  to 
SeiUabot,  Do  you  likewise  accompany  Maho- 
med Commanl,  and  deliver  this  boutl  to  Maha 
Rajah  Nundooomar.  Mshomed  Commanl  and  ' 
Seillabut  having  taken  the  bond,  went  to  the 
house  of  Maha  Rajah  Nundocomar :  I  libewiaa 
went  to  my  own  house.  Of  the  bond  being 
sealed  and  executed,  1  know  this. 

When  Bollakey  Doss  came  to  Maha  Rajah 
Nundocomar,  hail  he  any  servants  ?-^He  had 


liave  not  now. the  power  of  paying  the  money  ;- 
a  great  sum  of  money  is  due  to  me  from  the 
English  Company ;  havmg  received  that  mo- 
ney, I  will  pay  you  first,  and  after  that  will 
]>ay  others :  f  wilt  now  give  you  a  bond  for  that 
money,  do  .you  take  it  from  me.    He  then 
pressed  Maha  Rajah  very  much,   with   his 
hands  joined,  to  take  the  bond.    Maha  Rajah 
ponsenced,  apd  said,  Very  well,  write  a  bond : 
lie  then  said,  Give  me  Mahomed  Commaul  with 
jne,  and  I  having  gone  to  my  own  house,  will 
wcite  out  a  bond,  seal  it,  and  get  proper  wit- 
|ie«ses4o  it,  and  send  it  back  by  Maliomed  Com- 
maul: Maha  Rajah  Nundocomar  said.  Very 
well.    Bollakey  Doss,  taking  Mahomed  Com- 
maul with    him,  obtained  divmission:   Maba 
Rajah  then  got  up,  and  we  three  likewise  took 
our  leaves :  when  we  went  into  an  outer  house. 
Seat  Bollakey  Doss  said  to  me.  Do  you  like- 
wise come  along  with  me ;  and  I  having  gotten 
a  bot>d  written  out  and  sealed,  you  will  see  it 
4ione:  be  having  said  this,  I  agreed ;  behaving 
jgot  into  his  palanquin  went  away,  we  four . 
people  followed  him,  he  having  gone  with  his 
palanquin,  half  a  gurry  al\er  we  followed  hitn, 
we  likewise  arrived  at  his  house.     We  saw 
Bollakey  Doss  sitting,  and  along  with  him  Ma- 
tbeb  Roy,  Sillabut  LaUo  Doman  8iug,  and  a 
Mohurir  :  we  sat  down.    Bollakey  Doss  said 
to  bis  writer,  Writ^  out  a  bond  for  48,021  sicca 
rupees,  in  the  name  of  Maha  Rajah  Nundo- 
comar :  be  Wrote  out  a  bond  in  Persian,  and 
the  Mohurir  having  read  it,  Bollakey  Doss 
Iieard  it,  and  took  it  into  his  hands,  and  having 
taken  it  in'bis  hands,  he  took  off  a  ring,  which 
was  oo  bis  finger,  and  when  he  had  taken  it  off, 
be  dipped  it  in  a  sicca  dewat  (\pk  stand)  which 
was  lying  before  hirp,  and  affixed  the  seal  to 
abe  paper  which  was  lying  before  bim,  and 
liavin^  sealed  it,  be  said  to  Mahomed  Com- 
niaul.  Do  you  likewise  be  a  witness  to  it,  and 
0aFe  tb^  bond  into  bis  bands.    He  having  like- 
ipvise  taken  bis  seal  off  his  fioger>  affixed  it  to 
the  bond  as  a  witness.    Bollakey  Qoss  then 
said  to  Matheb  Roy,  B&boo  Matheb  Roy,  Do 
^ou  likewise  witness  it ;  Matheb  Roy  likewise, 
VOU  XX. 


hb  shoes. 


Were  any  on  horseback?-— 19 o. 

Were  there  Qfe  or  six? — I  cannot  tell  their 
number. ' 

What  did  Maha  Rajah  Nundocomar  say, 
when  first  he  came  to  his  house? — He  said 
what  1  have  given  in  evidence. 

What  did  be  first  say  ?— It  has  already  been 
written. 

I  Uuestion  repeate<1.]  I  have  related  every 
thing,  from  the  time  he  came,  to  the  end. 

[Question  again  repeated.]  If  I  begin  at 
the  begumiogy  I  can  tell,  1  cannot  begin.in  the 
middle. 

Court,  Let  him  begin  again# 

A.  Joy  deb  Chowbee,  Choytou  Naut,  Ma- 
homed Commaul,  and  myself  were  sitting  in 
the  house  of  Lucky caunt  Seat,  with  Maha 
Rajah,  Seat  Bollakey  Doss  likewise  came,  he 
likewise  sat  down  by  Maha  Rajah:  Maba 
Rajah  said  to  Bollakey  Doss,  There  has  been 
money  of  mine  a  long  time  with  you ;  it  shall 
not  remain  longer  ;  you  now  pay  it  roe :  Bol- 
lakey Boss  answered.  My  house  at  Muxadavad 
and  Dacca  have  been  plundered ;  I  have  not 
now  the  pokier  of  paying  it,  there  is-  a  great 
sum  of  money  due  to  me  by  the  Eaglish  com^ 
pany ;.  when  1  have  Teceived  that  money,  f 
will  pay  you  first,  and  will  after  pay  others.: 
I  will  now  wiite  out  a  bond  for  you,  do  you 
lake  it ;  and  he  pressed  him  very  moch  to 
take  it.  Maha  Rajah  consented:  Bollakey 
-Doss  then  said  to  Maha  Rajah,  Give  me  Ma* 
homed  Commaul  along  with  me,  and  having 
gone  to  my  own  house,  and  having  written 
out  a  bond,  and  having  got  it  sealed  and  pro- 
perly witnessed,!  will  send  it  to  you  by  Ma- 
homed Commaul.  Having  said  this,  lie  ob« 
taioed  dismission. 

IQuestum  to  Mr.  Elliot.  Does  he  repeat  ia 
the  same  words  ? 

A.  The  paragraph  is  repeated  in  the  sama 
words.] 

Witnea.  Maba  Rajah  likewise  got  up ;  and 
we  likewise  too' took  leave.  Having  gone  into 
an  out-house,  Bollakey  Doss  said  to  me,  Doyou 
likewise  come  along  with  me  to  my  house:  ha 
having  got  iqto  his  palanquin,  be  went  beiora 
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•  vs.    We  four  men,  Mahomed  Commao),  Jc^y- 
d«b  €bowbee,Choytoii  Naiit,  and  myself,  went 
half  a  garree  afterwards.      1  eaonok  tell  the 
•ume  words/ 

Court.  Yoo  need  not  tell  the  aame  words : 
tell  oaly  the  sabstance.  We  had  rather  you 
repeat  it  in  otlier  wonls. 

Witnnt.  We  arrired  there.  Bnllakey  Doss 
was  before  sittinff^  there,  and  Natbeb  Ro^, 
fieillabut,  Lalloo  Doman  Sing,  and  a  Mohurir 
were  there.  We  four  people  likewise  sat 
iTown :  Seat  Bollakey  Doss  said  to  ^Is  fifo- 
hurir,  Write  oot  a  bond  to  Maha  Rajah  Wun- 
docomar  for  48,0$  1  rupees.  Havings  written 
out  a  Persian  bond,  and  r«ul  it  to  him,  hegare 
it  Into  the  hands  of  Bollakey  Doss :  he  having 
taken  off  a  ring  from  his  finger,  dipt  it  into  the 
sicca  dewat,  which  was  l>efore'him,  and  flxt  it 
to  the  boad ;  and  he  put  it  into  the  haiid  of  Ma- 
homed Commaul ;  and  said,  Do  you  likewise 
be  a  witness  to  it.  TYien  Mahomed  Commaul, 
having  likewise  taken  eff  his  seal  from  his 
finger,  dipt  it  in  the  sicca  dewat ;  and  affixed 
Jton  the  bond.  Then  Bollakey  Doaa  said  to 
-Baboo  Matheb  Roy,  Be  yoo  Dkewiae  a  witness 
lo  this :  he  likewise  haring  affixed  liia  seal  to 
at,  was  a  witness.  He likewisethen said  to  his 
Vakeel  Seillabot,  Do  voa  likewise  be  a  witness : 
lie  likewise  haflttg  taken  the  ink-stand  into  his 
band,  wrote  his  name  in  Pernan  ;  and  became 
likewise  •  witness.  Seillabut  then  put  the 
^ond  into  tb<(  hands  of  Bollakey  Doss.  Bol- 
lakey Doss  gate  the  bond  into  the  hands  of 
Mahomed  CoiiiNnanl;  nnd  said  to  Seillabot, 
Do  yon  go  along  with  Mahomed  Commaul, 
smd  give  this  bond  to  Maha  R^fth  Nundoco- 
mar.  Seillabnt  and  Mahomed  Commaul  bar- 
ing taken  the  bond,  went  awny ;  nnd  T  likewise 
iwent  to  my  own  house.  This  is  what  I  know 
nbont  witnessing  H. 

How  long  is  tt  since  you  were  atoqttainted 
with  Mahomed  Commaul  r—Abbnt  a  mouth  or 


two  before  this  bond  being  emcottai.    He  used  |  him. 


Was  he  long  ill  befbre  his  dAth  N^t'He 
Well  for  three  or  four  months:  after  that  he 
was  sick;  andtiien  he  died. 

What  was  the  situation  of  the  place  he  had 
gWen  him  ?— It  was  within  the  four  waHs 
of  Maha  Rajahs  house,  and  bekviged  to  the 
house. 

What  sort  of  a  place  was  it  ? — It  is  here  in 
Calcutta.    1  ^ean  anew  it  if  yoif  will  go. 

In  the  mean  time,  do  v<»u  describe  it.-— Itis 
raised  upon  a  terrass,  [chund.]  Tliere  is  % 
Chubbuckin  under  it ;  there  were  three  open- 
ings :  one  to  the  souihuard ;  one  to  the  west- 
ward, which  Maha  Rsjah  Nundocomar  ordered 
to  lie  filled  up  with  tnats ;  and  left  the  other 
opening  for  the  door. 

Was  the  third  opening  to  the  north,  or  tothn 
east?.— To  the  east. 

How  targe  was  the  place?-— I  cannot  Idi 
how  many  cubits  it  is.  That  plaoe  yet  re- 
mains. 

Who  liTcs  in  that  place  now  ? — Maha  Rajrii 
NnndocomarHi  peons,  kMmntgais,  iSee.  It 
is  not  appointed  for  the  use  of  any  paiticulsi 
persons,  as  in  Mahomed  Commaurs  time. 

Are  the  kidmutgars,  &c.  of  the  Bbhn  B^ 
jah^,  Mussolmen  or  Hindoss  f — •'They  are 
both  one  and  the  other. 

Do  any  of  them  sleep  there  P-— How  cte  I 
tell  whether  they  sleep  there  f  Isselhcmsil 
in  the  day  time. 

How  came  yon  then  to  1niow«  thai  Ma- 
homed Commaul  alept  there,  and  the  orders 
giren  about  Hf—I  saw  Maha  Rijish  with  my 
own  eyes,  order  the  house  to  he  fitted  oat  Ibr 
him  ;  and  he  Kred  there. 

Did  y<»u  use  to  gO  iMckti^ards  *and  fbrwards^ 
at  that  time  and  plaee? — As  i  went  to  Mahu 
Rajah*s  durbar,  1  used  to  pass  by  the  plnee, 
and  made  my  salam  t6  hhoi. 

Did  Tou  see  him  when  he  wasklcfc  f — I  did: 
I'saw  Uint  physic  frMn  Maha  Rajah  was  tent 


to  ffo  backwards  and  forwards  to  the  Maha 
Rajah  Nnndooomar.  I  likewise  went  back- 
wairds  and  forwards. 

Was  he  the  servant  of  Maha  Raiah  Nundo* 
comar  f— He  was  not  servant  of  Maha  Rajah 
Mnndocomar ;  he  had  been  the  servant  of  Maha 
Ri^ab^s  ftther,  and  went  backwards  and  for- 
wards at  Maha  Ri^'s.  He  remained  some- 
^mes  two,  three,  or  four  months  afterwards 
here,  and  went  to  Mnxadabad. 

When  did  he  come  back  f— About  four  or 
five  years  after. 

£Hr.  EUhi,  I  bid  him  not  repeat  so  often  ; 
he  says  he  repeats  that  he  may  he  sure.] 

Did  he  stay  at  Mnxadabad  fbur  or  five  yiMusf 
«»*-He  came  back  four  or  five  years  after  sign- 
ing the  bond ;  snd  then  I  saw  him  at  Maha 
jRsiah's. 

Was  he  a  servant  of  Maha  Rajah's?— I  know 
when  a  lAan  comes  backwards  and  forwards ; 
but  I  do  not  know  if  he  is  a  servant. 

Where  did  heHveP— When  he  returned  from 
fluxadabad,  Maha  Rajah  Nundocomar  gave 
diim  a  place  near  hit  own  hoase  t9  live  in. 


i 


What  year  did  he  die?— 1  do  not  knew  tin 
month  or  yenr ;  it  was  in  tbevatny  seanon. 

Who  was  at  hia  burial  f— 1  carried  him  sMI 
to  be  Iniried :  other  people  likewise  went  oat. 

Who  else  waa  there  ?—1ttany  people.  Shah 
Mahomed,  Chawn  abb  Chobdar,  Roml  BfM^ 
Cawn  Jemut,  Jummiatt  Cawn,  Ika  GnwB| 
Cawn  Mahomed,  and  five  or  six  coolies ;  ■•* 
body  else. 

Were  these  all  who  were  there  f—^BxcMt 
the  coolies,  th^re  was  no  one  else.  I  speak 
with  certainty. 

Did  you  ever  attend  tiMbnrial  of  nnT  boiy 
else  f— It  is  a  custom  among  vs  Mnasnuiien  to 
go  out  with  the  bodies  tif  any  of  our  friends  aftd 
relations,  when  they  die.  since  1  cnme  to  the 
age  of  maturity,  I  wlieve  I  have  attended  400  er 
300  of  them. 

Ccurt.  Tdlthe  namesof  some.— il.  I  went 
out  with  Shan  Mahomed,  Cawn  abb  CtmbdHi^ 
Bollah  Cawn.    Need  I  mention  any  more  P 

Who  were  the  otherpersons  that  attended  f 
— Mossuknen  of  the  Mana  Ri^ah'a  fhmily. 

How  came  yon  to  leuwmber  their  otflacste 
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exactly  P— The  monung  ailcr  the  niffbt  of  his 
death,  Maha Rajah  waa  ioformed  of  it;  the 
barial  waa  made,  and  I  remember  Iheae  people. 

[The  witoeaa  having  beeo  presied  with  this 
qneation  over  and  over  again,  Mr.  Elliot  said,  I 
«:anoot  get  him  to  give  any  reason.] 

Did  yoa  see  any  of  your  aoquaintanee  that 
moraiog  ?— No :  it  rained  very  hard. 

Aow  kmg.have  yoa  been  acquainted  with 
Cbovtoo  Nam  f — ^Ten  or  eleven  years. 

How  long  have  yoa  heen  acquainted  ivith 
Joydeb  Chowbee  f — As  long  as  1  knovr  Choy- 
tOD  Naut. 

Were  yov  first  acquainted  vntb  them  both  in 
the  same  place? — I  was:  they  used  to  come 
backwards  and  forwards  to  Maha  Rajah's. 

Did  yoa  see  Jovdeb  Chowbee  the  day  of  the 
Imeral  P-^They  both  used  to  ooipe  to  Maha 
Biyah's  Durbar :  I  do  not  recollect,  with  re- 
speet  to  that  day  in  particular. 

How  long  have  you  been  attending  at  the  Na- 
te Rajah's?— I  nave  before  said,  I  came  to 
Calcutta  twelve,  or  thirteen  years  ago. 
'  Did  Joydeb  Chowbee  and  Choylon  Naut 
came  to  Maha  Rajah's  together  ? — I  did))ot«say 
that:  1  said,  when  I  came  to  Maha  Rajah  1 
saw  them. 

What  conversaitbn  passed  at  the  house  of 
Bollnbey  Doss  Seat? — t  have  kept  no  aoeoant 
of  it.    He  spoke  what  1  said  to  the  Moburir. 

Had  that  Moburir  any  papers  or  accounts 
with  him? — No :  he  was  sitting  without  any. 

Do  you  understand  Persian  ? — I  do  under - 
fltaiiH  it  little,  but  do  not  write  it  well. 

Were,  you  asked  to  witness  the  bond  ?— He 
ikatred  nobody,  hut  who  are  already  named. 

Wh^U  the  writer  reacLthe  bond  tp  Qollakey 
Doss,  what  did  he,  Bollakey  Doss,  say  ? — No- 
t)img,  except  well,  or  some  such  word. 

Did  anybody  present  ask  Bollakey  Doss  the 
amount  or  the  bond  ? — No  one  asked,  as  I  re- 
collect. I  think  I  speak  with  certainty.  I  do 
not  remember  it. 

Did  Bollakey  Doss  Seat  mention  the  parti - 
eiilar  sum  the  Mohurir  was  to  make  the  bond 
Iw  ?-~He  did. 

Do  you  know  Bollakey  Doss  Seat  ?  Was 
-yan  well  acquainted  with  him  ? — 1  knew  him 
TOPV  well. 

Did  Bollakey  Doss  give  thi^t  order  in  Per- 
■iaii  ?  —No,  in  Moors. 

Court.  Repeat  that  order.  [He  repeats  the 
ilpme  in  Peryian.1 

[Mr.  Ellkt,  1  examine  bim  in  flfoors,  he 
always  repeats  the  words  of  the  sum  in  Per- 
qiau,  which  ut  conti^ry  to  the  usual  manner  of 
tpeaking  ;  foe  those  who  speak  in  Persian, 
when  ihey  come  to  sums,  almost  always  men- 
Imii  them  io  Moors.  He  now  repeats  it  in 
Moors.] 

Bow  came  you  always  to  mention  that  sum 
in  Persian,  which  Bullalcey  Doss  gave  orders  for 
ip  Moors?— I  ^oke  it  for  your  information. 
£4ddressing.  himself  to  Mr.  Elliot.] 

[Ar.  ElUat,  If  you  did  that  for  qay  informa- 
^,  wJt^j^i^.evi^rx  J^  ^f  yopr  evld^o^  in 


Peraiajn,  as  I  am  to  interpret  the  whole  to  the 
Court  ?•» J.  I  bappelicMl  to  say  it :  1  did  not^ 
say  it  for  your  information.]  , 

Bow  came  you  to  do  so  tliree  times  over  ? — . 
For  your  information.    [To  Mr.  Elliot.] 

Ciurt,  Waa  it,  or  was  it  not,  for  the  infer-, 
mation  of  the  interpreter  f — A.  There  was  no* 
articular  reaso|i. 

How  came  you  to  be  so  partLcMlar  in  your, 
account  of  the  sum  ? — 1  remember  it  from  the 
long  dispute  there  has  been  about  the  bond. 

When  did  you  fi/rst  hear  .of  the  dispute  about 
the  hoqd? — I  do  not  mean  in  particular  the' 
bond.  1  know  it ;  because  Mohon  Persaud  an<^ 
Gungabissen  proceeded  againat  Mpdia  fisjahi 
in  the  court  of  Cutcherry,  in  the  time  of  Mr.. 
Palki  and  also  in  Mr.  Rous's  Cutcherry. 

For  what  sum  was  that  complaint  r— They 
oomplauied  fojt  139,000  rv^piees,  on  acooopt  of  a 
dpp^it. 

Why  do  you  give  that  aa  a  ras^on  for  know«. 
ing  the  bond  was  ^r  i^ft2l  rupees?—!  never 
pve  that  reason  Q>r  remembering  it.  I  know 
it  from  the  month  of  Bollakey  E^  Seat. 

[dnestion  rented.] — J,  1  never  said  so, 
Mr.  Elliot  and  Mr.  Jackson  both  deposci 
that  be  did  give  that  reason.    Mr.  Weston, 
(a  gentleman  of  the  jury,)  also  says  that  be 
did  so.] 

[(Question  affain  repeated.V-ii.  I  never  said 
t^at  IQobun  Persaup  and  Gungabissen  sued 
Maha  Riyah  Nunidocomar  for  48,031  rupees,  in 
the  Cutcherry. 

How  long  ago  was  this  sqit  in  the,  Cut- 
cherry ? — About  three  years  ago. 

In  which  did  it  commeoce r  Whose  court? 
—Mr.  Palk's. 

Do  you  know  any  dispute  in  the  mayor's 
court,  about  this  matter  ?— I  do  not  know  of  any; 

Did  you  give  evidence  in  that  cause  ?— In 
the  time  ol'  Mr.  Rous  I  did  give  evidence. 

In  your  evidence,  did  you  mention  the  suo^ 
of  48,021  rupees? — No  mention  was  made  of  it. 

Have  yon  ever,  from  the  time  of  executing 
the  bond  to.  this  time,  mentioned  the  sum  of 
that  kiood  tQ  any  body  ? — Nobody  ever  men- 
tioned tbat  sum  to  me,  nor  did  I  mention  it. 

What,  never  since  Maha  Biijah  has  been 
confined?  Not  to  any  body? — l«do  not  re- 
member telling  to  any  body. 

Did  you  never  tell  the  sum  to  Mr.  Jarret,  nor 
any  body  concerned  for  Maha  Rajah?— When 
Mr.  Jarret  asked  me  about  this  business,  I  told 
tiim  of  it ;  J  gave  account  of  it,  and  Mr.  Jarre.! 
wrote  it  down. 

Did  you  never  mention  it  to  this  gentleman  ? 
[Pointing  to  Mr.  Farrer.] 

Never.  I  never  did  ?  [Mr.  Farrer  confirms 
what  he  said.]  When  Maha  Rajah  was  put 
into  confinement,  he  desired  me  to  go  to  Mr. 
Jarret,  and  give  him  what  information  1  could. 
Nobody  else  asked  me  about  it. 

Did  yoa  tell  Maha  Rajah  himself?—!  did 
not. 

How  came  you  to  mention  so  enctly  the 
sum  ?— 1  hei^rd  it  from  the  mooth  of  Seal  Bol- 
lakey Does. 
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fore  his  fiiee :  on  iny  anfiwering,  Yes,  he  gare 
the  antfwer  above  rehearsed.] 


^. 


Did  Bollakey  Doss  Seat  mention  it  in  Per-  | 
«ian  ? — No:  in  Hindostao. 

Have  you  never  since  heard  it  from  any 
other  person  ?-— When  Maha  Rnjah  was  first 
thrown  into  confinement,  he  told  me,  it  was 
on  account  of  a  f^irg-^  bond,  which  I  had  been 
present  at  the  execiiliun  of.  1  have  not  heard 
of  it  from  the  time  f  heard  it  of -Bollakey  Doss 
till  notv.  1  told  him,  that  the  complaint  was 
an  uDJust  one,  as  I  was  present  at  the  execu- 
tion of  the  bond;  and  that  the  gentlemen  of 
the  Audawlet  would  do  him  justice. 

Were  vou  at  the  execution  of  any  other 
bond  i*--- No  :  f  had  not  much  business  with 
Bollakey  Doss  Seat.  I  never  was  at  the  eze-' 
cuiion  of  any  other. 

Or  of  any  other  person's  bond?— Yes: 
matiy. 

Do  you  mean  to  Maha  Rajah  Nundocomar? 
•--No :  I  have  seen  bonds  ot  his ;  but  not  seen 
them  executed. 

Have  you  seen  any  other  bond  executed  ? — 
1  have  seen  several ;  but  do  not  remember  the 
persons. 

Court,  Name  the  name  of  any  person  you 
last  saw  execute  a  bond  ? — A,  f  have  seen 
persons  sign  and  seal  bonds  ;  bat  do  not  recol- 
lect whom  or  when. 

Have  vou,  since  this  bond  was  execnted  ? 
Say  to  whom;  and  who  were  witnesses f-— 
Yes :  I  certainly  have ;  but  how  should  1 
know  who  the  witnesses  were,  or  whom  in 
f^voiir  of? 

If  you  are  so  particular  in  your  recollection 
of  this  bond,  ^nd  its  sum,  how  cotnes  it  that 
you  cannot  remember  any  thing  cooi^erning 
the  others  you  have  been  present  at?---In  my 
presence  a  great  noany  bonds  have  been  signed ; 
and  witnesses  have  anixed  their  seals  to  them 
since  that  of  Bollakey  Doss's. 

Name  the  names  of  those  witnesses. — I  did 
not  mean  I  saw  bonds  executed :  1  spoke  of 
the  custom  of  the  country.  I  thought  you 
asked  me  as  to  the  custom  of  the  country, 
from  my  having  seen  bonds  executed. 

Have  you,  or  have  you  not,  been  present  at 
the  execution  of  any  bond,  since  that  of  Bolla- 
key Doss's  ?  If  you  do  not  give  a  plain  answer 
to  a  plain  question,  you  will  be  committed.- -- 
You  are  my  masters :  you  may  punish  me  as 
you  please. 

[9Tr.  Ellhi  being  called  upon,  declares :  his 
words  were,  •fin  my  presence,  bonds  have 
heen  frequently  signed,  and  witnesses  have 
affixed  their  seals  to  them,  since  the  bond 
which  \ve  have  been  speaking  of."  He  now 
says,  that  he  answered  without  understanding 
what  was  said  to  him  ;  aiid  that  he  thought  I 
'asked  him  as  to  the  custom  of  the  country  ; 
but  this  pretence  cannot'  be  true,  because  he 
first  gave  roe  a  relation  of  the  custom  with  re- 
spect to  sealintf  bonds.  I  stopped  Itim,  and 
told  him,  I  did  not  ask  him  to  the  custom  ;  but 
whether  before  his  face  any  bond  bad  been 
sealed  and  signed?  He  asked  me,  whether  I 
meaOt  to  know,  if  he  bad  seen  any  fealed  be- 


Court,  Have,  you  seen  any  other  bonds 
executed  since  this  of  Bollakey  Doss  ?  Now 
you  understand  the  question  :  answer  it.— ^Z 
I  do  not  recollect  to  nave  been  present  at  the^ 
executing  of  any  bond.  I  know  the  custODS  of 
executing  bonds. 

[Question  repeated.] ---I  thought  you  aaked 
what  the  custom  of  the   country  was,  as  to* 
executing  bonds  fiom  my  own  knowledge,  and 
having  seen  them* 

Do  you  know  the  custom  ?  What  is  it?-— I 
know  the  custom  of  executing  bonds :  one  pots 
a  seal  here,  another  there.  I  hare  -been  pre- 
sent. 

How  should  you  know  the  custom  of  the 
country,  if  you  have  neve»>'seon  boods  exe* 
cuted  ? 

Mr.  Elliot,    He  will  not  give  an  answer. 

[Question  again  repeated.]—!  have  beeo4n 
trade  for  many  years,  and  have  seeo  many 
bunds  signed  and  executed  to  myself. 

When  was  the  last?—!  am  speaking  of  15 
or  30  years  ago;  or  when  !'was  16  or  10 
years  of  age. 

Have  you  never  seen  any  bonds  executed, 
but  the  bond  in  question,  and  those  to  yourself? 
-— 1  do  not  remember ;  I  cannot  remember;  i 
cannot  pretend  to  say. 

Yon  say  that  you  hare  seen  bonds  executed  ; 
but  do  not  remember  to  whom,  and  in  wboss 
favour.  How  came  you  not  to  remember  thoso 
to  yourself? 

[No  precise  answer  could  be  obtained. 

Court,  Does  he  appear  intimidated  ? 

Mr.  Elliot  and  Mit  Jtfc^csoK.  He  does  Ml 
appear  the  least  intimidated. 

Jury.  He  certainly  is  not  intimidated.  '  He 
understands  the  qnestion. 

Mr.  Elliot,  He  said  that  be  bad  seen  bonis 
executed  since  this ;  but  could  not  remepibcr 
the  persons  who  were  present  at  the  executm. 
I  asked  him  if  he  knew  any  of  the  persons  who 
were  present  at  the  execution,  he  uaving  said 
that  he  had  seen  many  since.] 

How  came  you  to  recollect  the  precise  warn 
of  Bollakey  Doss's  bond  ?— !n  my  presence 
Bollakey  Doss  ordered  the  Mobunr  to  make 
out  a  bond  for  that  amount. 

How  came  you  to  remember  the  exact  tma 
of  a  bond  executed  so  long  ago?- -What  is  m 
my  remembrance,  I  remember.  What  I  hare 
forgot,  I  have  forgot. 

Why  do  not  you  then  remember  tbesfUBS  m 
others  ? — This  one  1  remember.  Why  do  sot 
you  ask  me  why  !  have  not  forgot  it  f 

Why  have  you  not  forgot  it  ?— If  I  fbtvota 
thing,  I  must  he  content  with  it.  This  1  re- 
member perfectly  well :  what  ansvrer  shsH  i 
give  to.  Why  1  have  not  forgot  ? 

What  reason  have  you  for  remembering  itf 
— I  remember  it,  because  1  remember  it 
What  I  have  forffot,  f  forgot 

Have  you,  or  bare  you  AOt,  say  rassMi  iby 
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rememberinif  it f— I  remember':   therefore  I 
hrBve  told  you  I  bare  no  reason. 

Do.  you  recollect  any  sum  of  money  you 
^er  saw  a  bond  given  for,  since  tbat  timef — I 
remember .  one  Mr.  Morrison  taking  15|000 
rupees  from  Maha  Rajah  Anndocomar,  and 
giving^  his  bond  for  it.  « 

Were  you  a  witness  to  it  ? — No. 

When  was  it  P-^I  only  remember  ttie  sum : 
I  do  not  remember  the  date. 

WttS  it  since  this  bond  ?— YeSi 
'  How  long  ago  was  it  ?— 8ometbiag  abore 
nz  years. 

Were  you  present  at  the  execution  of  Mr. 
Morrison's  bond? — I  saw  him  sign:  'Maha 
Rajah  sent  roe  for  it. 

Who  were  the  witnesses? — He  signed  it 
before  none.  I  do,  not  know  who  were  the 
witoesaes.- 

<  Was  it  in  English  ? — ^Yes,  it  was  early  in 
the  morning;  nobody'  was  there:  be  put  a 
seal  of  wax,  and  signed  it;  he  told  me  he  was 
making  out  a  bond  to  Maha  Rajah,  and  said, 
Do  you  take  it. 

In  what  language  did  you  tell  it  him  ?-^l 
lold  him  in  Persuui. 

Who  was  this  Mr.  Morrison?— He  wa» 
Chootan  Saheb  (second  in  rank)  at  Muza- 
davad. 

Where  was  the^bond  ffivea?— At  Calcutta. 

Jufy»  Might  the  name  of  the  person  you 
call  Monison  be  Maddison?— I  Know  not: 
they  called  him  Morrison.  "        \ 

What  sort  of  a  man  was  he  ?— A  little  short 
man,  and  wore  spectacles. 

Jury,  Froth  the  similarity  of  the  sounds, 
and  the  description  of  the  person,  it  is  evident 
the  witness  must  mean  Mr.  Maddison. 

Did  you  erer  see  any  other  hood  executed  ? 
— >1  never  did  see  any  other  bond  executed : 
I  have  no  remembrance :  what  shall  1  tell 
you  ? 

Did  you  know  Bollakey  Doss  very  well  ?>— 
Yes. 

Did  Bollakey  Doss  wear  ear-rings  in  his 
ears  ? —  I  saw  no  ear-rings  in  bis  ears :  whe- 
ther he  wore  them  or  not  I  cannot  tell ;  but  I 
did  not  see  them. 

Do  you  know  bb  seal? — I  have  seen  three 
or  four  letters  of  Bollakey  Doss,  that  came' 
to  Maha  Rajah  Nuhdocomar's,  with  seals ;  and 
by  comparing  them,  with  the  bond,  i  ^hall  be 
aole  to  tell. 

How  came  you  to  see  these  letters  ? — When 
Bollakey  Doss  wrote  a  letter  to  Maha  Rajah 
Nundocomar  from  Chinsura,  I  was  there,  and 
saw  the  seal,  and  one  more  seal  of  a  letter  of 
Bollakey  Doss,  which  Maha  Rajah  senr  to 
Bfr.  Jarret. 

How  came  you  to  see  that  letter  thM  was 
sent  to  Mr.  Jarret  ? — Joydeb  Chowbee  carried 
It  from  Maha  Rajah's  to  Mr.  Jarret :  1  was 
then  at  Mr.  Jarret's  house,  and  saw  it  in  the 
.  bands  of  Joydeb  Chowbee.  1  saw  it  in  his 
hands,  and  asked,  what  letter  was  that  ?  he 
said,  Bollakey  Doss's.  ,  I  looked  at  the  seal, 
jftnd  saw  it  was  BoUakej  Don's, 


How  came  you  to  remember  the  seal  ?---( 
bad « in  my  mind  a  letter  Bollakey  Doss  wrote 
from  Chinsura :  I  remember  that,  and  seeing 
that  in  Joydeb  Chowbee's  hand,  f  saw  they 
were  both  alike.  I  saw  him  put  it  to  that  bond  r 
I  have  seen  him  put  it  to  several  other  papers, 
at  a  distance. 

What  do-  Tou  mean  by  a  distance,  and  what 
distance  ? — It  was  at  the  distance  of  fiv>e  or  six 
cubits,  (or  hauts). 

'  What  paper  have  you  s^en  Bollakey  Doss 
put  his  seal  to,  besides  tbat  bond  P — 1  havjs 
seen  it  only  upon  these  two  letters  and  that 
bond. 

What  are  the  papers  which  you  have  seen 
him  put  his  seal  to  at  the  distance  of  five  or  six 
cubits  ? — 1  have  seen  his  seal  only  three  times: 
once  to  the  bond ;  I  was  then  at  the  distance 
of  five  or  six  cubits  (or  hauts) :  ^he  second  time 
i  saw  it,  was  that  on  the  letter  wrote  from 
Cbinsurah ;  the  other  was  that  I  saw  at  Mr* 
Jarret's,  that  Joydeb  Chowbee  carried. 

How  many  other  papers  have  yon,  witti  , 
your  own  ^J^*  ^^^^  *>in>  P^t  his  seal  to  N- -i 
never  saw  Bollakey  Doss,  with  my  own  eye$^ 
put  his  seal  to  any  other  paper  than  the  bond : 
the  appearance  of  the  seal  and  that  of  the  two 
letters  agree.  . 

Did  you  take  the  bdnd  into  ^  your  hand  to 
examine  the  seal  ?— I  saw  when  Bollakey  Doss 
gave  it  into  the  hands  of  Mahomeil  Commaul ; 
when  he  gave  it  into  the  hands  of  Matbeb  Roy» 
and  told  him  to  witness  it.  I  likewise  saw  it 
when  bel^ve  it  into  Seillabut'a  hands.  1  Itke^ 
wise  saw  it  when  1  did  not  take  the  bond  into 
my  bands. 

What  distance  were  you  from  it  when  it  was 

fut  into  the  hands  of  Mahomed  Commaul  ?— 
t  may  be  at  the  distance  of  three  or  four  bauds 
or  culiits. 

What  distance  were  you  when  it  was  put 
into  the  hands  of  Matbeb  Roy  ?— -I  was  ra- 
ther nearer  to  him  than  to  Mahomed  Com* 
maul. 

At  what  distance  was  you  wh^tt  it*was  pot 
into  the  hands  of  Seillabut? — 1  was  near  Seit- 
labut :  I  cannot  be  exact  as  to  the  distance. 

Which  were  ypu  nearer  to,  Matbeb  Roy  or 
Seillabut  ? —  Matbeb  Roy  was  near. 

Court,  Tell  us  the  position  in  which  they 
were? — A.  Matbeb  Roy,  Seillabut,  Doman 
Sing,  were  all  with  their  faces  to  the  south- 
ward ;  Seillabut  in  the  middle,  Matbeb  Roy  on 
the  right,  Doman  Sing  on  the  left :  we  feur, 
Mahomed  Commaul,  Joydeb  Chowbee,  Choy*^ 
ton  Naut,  and  1,  bad  our  faces  to  the  north  : 
Bollakey  Doss  with  bis  face  to  the  west,  and 
bfeck  to  the  east. 

Who  was  on  the  right  hand  of  Bollakey 
Doss  ?— Doman  Sing  was  on  the  right-band^ 
and  Mahomed  Commaul  on  the  left. 

What  was  the  month? — It  was  the  rainy 
season  :  1  do  not  remember  the  month.- 

If  you  remember  so  particniarly  the  places 
of  all  these  persons,  how  came  you  not  to  re- 
member the  month  in  which  it  was  executed  ? 
—I  do  BOt  remember  the  month:   I  had  no 
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veasoB-  to  remember  Uiet :  I  aiih'poMtif e  to^lbe 
lituajiioa  of  the  peraons  :  they  certaial|r  n,%  in 
thai  poeition* 

Jury.  If  you  were  te  seo  the  bond  at  the 
distance  of  thrc^e  or  foiir  cubitii  would  you 
know*  it  ?— I  should  oot  poesibly  know  it,  for 
this  reason :  I  was  not  a  witness  ta  the  bond : 
if'  I  was  to  put  my  owa  seal,  or  writ^  n^  ovwn 
namet  end  if  I  bad  read  the  boad|)OQ  secwii^it 
eg^ain  I  should  know  it. 

Do  you  meen  to  say,  that  if  thia  bend  was 
wit  into  your  hands,  you  should  immediately 
SIdow.  it  to  be-  that  bpiid  ? — By  the  appearanc$e 
of  the  seal,  and  the  signature  of  the  wimeasesi 
%  ahpuld  be  able  to  guess ;  hut  would  not  posi- 
tifeifi  say,  that  was  the  bond* 

Did  yoot  ever  put  Your  name  aft  q  witpen  to 
H^  besd!?-^*!' very  well  remember  I  Beierput 
my;  name  or  seal^  aa  a  witnesa,  to  any  bond 
aiaoe  tbia  time  of  the  above :  whether  I  did  be* 
fm  OF  not*  1  caodot  tell. 

Court.  Teke  a.  pea,i  and  writ^  the  name  of 
Ibe  Company. 

[Be  writee.9  very  had  band,  Hot  lili^lhat. of 
the  bond.] 

You  ssY.  you  know  Mahomed  Commpiul's 
■eal :  would  3i»u  know,  it  again,  if  von  wae  to 
see  it? — I  have  not  sworn  that  I  sfieuldkneif 
IWabomed  Commaurs  seaL 
•  Do  you  remember  any  othor  drqumetanoea 
of  tbehond  and  the  sum?— I  det  not:  wJiat 
BoHabey  Desf  said,  I  resmember. 

Was  It  a  simple  bond  for  the  npiymfnt  qf 
aifney  ?^Whal  I  beard  from  BoUakey  9e« 
1  know :  1  know  nothing  dee  that  t^  bond 
was  abom :  it  might  be  as  well  one  thing  ^ 
nnotfaer. 

.  Do  you  know  any  particular  circumatanoe 
being  mentioned  in  the  bond,  when  you  beard 
itread?— 1  did  not  say  that  I  heard  it  read: 
his  writer  went  close  to  him,  and  read  it  gently 
to  him :  I  waa  at  a  distance,  and  did  not 
liearit. 

Did  Seillabut  read  it  ? — He  might  have  read 
St  to  himself:  I  did  not  hear  him :  he  did  not 
jtoad  it  aloud.  • 

Did  any  body  write  anv  thing  wi^  a  pen 
on  the  bond,  except  Seillabut? — I  saw  with 
my  own  eyes  BoUakey  Doss,  Mahomed  Com* 
«ianl,  and  MathebJloy,  put  their  seals ;  and 
Seillabut  wrote  his  name. 
.  Did  any  other  person  make  use  of  a  pen? 
««-No. 

Are  you  sure?*— I  beard  it  with  my  eami 
and  saw  it  with  my  eyes. 

Are  you  very  sure  ?— Very  sure*  1  apii  cer- 
tain. 

After  Seillabut  signed  it,  what  was  done  with 
k  immediately  ?-*  Seillabut  gave  it  te  BoUakey 
Dose:  Bollakey  Doss  gave  it  to  Mahomed 
Commaul,  &c.  as  before. 

You  say,  the  writer  'read  the  bond  low : 
was  it  so  low  that  you  eould  not  hear  what  was 
said  ? — When  the  Moburir  had  wrote  the  bond, 
and  carried  it  to  Bollakey  Dosa,  be  gave  to 
BolUkey  Dose,  tn  bear  it  in  the  ouatomvy 
way* 


At  what  time,  of  the  day  wfy.  it,  vbco  tlio. 
first  conversation  paaaed  at  .the  MabftRnjah^af 
-^Abottt  noon. 

Was  the  bond  read  an  low  that  von  ooold  no^ 
'hear  it? — 1  could  not  bear  it  well. 

Did.not  you .  h^er  one  word  ?— If  1  did  not, 
bear,  how  can  f  say  I  did  bear  ? 
.    Did  you  hewr  nothing  of  th«  eqoteuts?— -I 
bqard*  nothing  of  tba  oontenla. 

I  What,  not  a  word  ?-«-Wbat  eke  shall  Lai^f 

II  did  not  hear  a. word. 

Wore  yon.  deaf^  or  bad  von  any  diaeaeo  in 
your  ear  r— I  was  neither  deaf,  nor  had  I  *ogr 
diaeaseJn  m^rream. 

Hdw  then  etfiom  yon  not  to.  bear  a  word  ?— «r 
I  did  not  pay  so  strict  attention,  nor  did  he  i«a^ 
it;in  m  high  nvoi^  that  I  should  hear  lU 

Did'any  bodj^  daebewrit  but  Bollakey  Dqm? 
-'  -I  cannot  tell. 

Did  you  know  the  ifoburir?^— I  ^w  hit 
face  then:  b^  wap  unfriend  of  nune. 

How  came  you  to  go  to  Bollaki^  Doei^a 
honae  then  ?— ^L  went  that  time,  and  now  and 
then  went  at  other  times. 

Did  yQuemr  sea  the  Mohiw  before  oraiDCie  f 
—Neither  before  nor  since  .lMhvn.I<aeen,hilpi:  1^ 
only  saw  him  tbnt  ttfpe. 


Jane  t4tht  ins. 
JEitfen  Jican  I>Oit  examined. 

Do  yon  know  Bolbdoe^'.  Dosa?— I  waa  ^ 
ebief  gemiptah :  I  used  to  superintend  bis 
other  gomastahs,  and  apmelimea  write  myedf., 

Do  yon  know  of  all  the  accounts^  that  have 
ever  passed  between  Bollakey  Dosa  and  Maba 
Riya  Nnndooomar  ?— I  know  all  the  aeconnu 
thpO.  were  entered  in  the  hooka  at  CaJpotta.  I 
likewise  am  acquainted  with  the  accoimta  oC 
Pudmohuo  Does. 

Do  you  know  of  any  accounts  remecUag 
iewela  ? — I  do  no|  bnow  any  thiofr  of  jetpels 
between  Bollakey  Doss  and  Maha  Rajah  Nun- 
dpcQm(u\ 

Did  yon  8«e,  \^  the  bands  of  Boilakf  ▼  Doea^ 
^ny.  papera  eonpeming  his  accounts  witli  Mafai| 
Rajah  Mundocoroar?-— When  I  drew  op  the 
aeoounta  of  the  Hose  Nan»Sb  4)ere  wee  et  that 
time  no  account  of  any  jfewela  of  the  Maha 
B%iah's.  I  asked  F^dmohim  Dosa,  Wbora 
is  the  ^eqount  of  the  jewels  for  which  we  ara 
now  paying  a  bond?  make  my  mind  eaagr« 
Pudmohnn  Desathen  said  to  me,  When  Maha 
R«jab  Nundocomar  gave  the  jewelatp  Bollnk<y 
Doss,,  you  was  not  his  servant. 

Cour^    This  is  no  evidence* 

Did  PodmphMH  Doss  then  shew  yoo  anj 
papers  ?-*-He  did  shew  me  a  cartatamat.  wnur 
bv  Pudmobun  Doss,  and  signed  by  BoUal^cy 

Are  you  sure  Bollakey  Doss's  Ipaad  waa 
signed  to  it?-»I  saw  with  my  own  eyea,  th#t 
the  hand- writing  of  Bollakey  Doss  was  lo  it. 

Was  his  name  signed  m  it  ?•  -  The«e  are  iha 
worda  written  in  tb^  band^ writing  of  Bejijakiejr 
I  Dosa :   '•  It  is  wiitt^  hy  MiW.  V^mi 
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of  sixtnonthfl." 

H»ve  you  e?er  seen  that  paper  in  aliy  body  ^s 
hands?— After  baviog  written  from  that  papet 
inyaelf,  I  have  not  teen  it  in  llie  hands  of  any 
hody. 

now  lon{^  a|^  (s  ft  sinee  jwl  mm  it  f —  About 
Cottr years :  I  speak  from  goeas.  * 

Bow  Jong  has  Pndniohnn  Doss  been  dead  f 
—Three years andaeTeti  months. 

Are  there  any  entries  made  of  this  tranaae- 
tion  in  the  boeka  ef  Bollakey  Doss,  taken  from 
the  contents  of  that  paper  P-— Yes ;  there  was 
an  account  lor  69,730  ropees,  7,  on'scocnint 
of  a  bond,  the  date  of  which  is  entered  in  "ihose 
bo^a. 

In  the  Corra  Nama  is  there  anv  mentSon  ivf  a 
hottd,  or  Only  of  jewels  P — I  will  infttrm  you 
of  what  I  know.  It  is  first  written,  that  a  atim 
of  money,  the  amount  of  which  1  do  not  re- 
collect, was  to  be  paid  to  the  Governor  and  Mr. 
PesraOn;  8,500  topees  on  «ccDmit  of  teeps; 
Jnentton  of  a  bond  on  account  of  jewels  is 
inade,  in  #htch  it  is  sp^dfled  tint  no  interest 
ia  to  be  paid. 

Court,  Hepeat  wliat  yon  heftnre  said  about 
iotereat  ?— To  which  I  can  pay  n^  interest,  and 
tbereioare'pay  it'irhhOttt  (sewawy.) 

Mr.  Jackion*  The  meaning  of  ^'sewawy*  is, 
thai  at  that  time'he  couM  not  pay Inter^t  :^he 
was  to  pay  four 'tnmm. 

Mr.  Watim^ifne'tffkeJwy,  By  «a*wawy' 
lie  means,  that  as  he-coirtd  pay  no  interest,  be 
was  to  pay  an  addiiioetal  qnaner  rupee. 

Foreman,  I  tfftderSfand the  Word  *  sewawy' 
as  used,  to  be,  <*  I  Can  pay  no  interest  now, but 
will  pay  a  fourth  more,  as  a  premium  for  lend- 
kig  the  moaey,  «a  it  would  be  a  long  space  of 
time  from  the  date  of  the  bond  before  it  would 
be  paid." 

Mr,  ']^kH  says.  That  when  atond  is  given, 
and  it  is  expected  to  be  so  long  a  time  before  it 
ia  paid  as  to  dodble  the  sum, 'it  is  settled 
'  sewawy,'  to  pay  a  quarter  more  aa  a  pre- 
miom,tnatead'ofmterest.  ' 

Did  you,  from  the  dale  of  ^at  pAper,  make 
any  ^try  in  the  hooka  ?— Yes. 

.  [Booka.prodiMed,  and  the  following  entry 
made.]  <*  In  the  private  account  of  Bollakey 
Does,  the  aam  of  199,080  :  7  is  the  jammah 
aide  of  the  accmml  of  Maha  Rajah  Nando- 
CMmiar  Gee :  the  pacticulars  of  which  are  on 
tbe  credit  aide  of  the  aeeoant  fpven  on  iaspect- 
iii|[  a  dost  avaize ;  the  reeeipl  is  takaa,  and  it  is 
wnttea  oo  the  credit,  *  Maha  Rajah  Nnndo- 
*  comar'a  acoouat  with  you.' '' 

'Waath^  enhry  made  after  the  death  of  Bol- 
lakey Dcsa?— It  was. 

'  How  came  *  it'to  lie  entered  in  the  accounts 
^  with  you  P"  [Meaninff  Bollakey  Doss  after 
his  d^th.]  I  had  seen  mi  Corranama ;  and 
Puddidhnn  Doss  having  told  me  the  accounts 
were  settled  in  that  manner,  1  made  it  after  his 
death. 

What  wall  the  date  of  the  entry  7 — There  is 
■d  date  to*that  particular,  entry. 


ITbat  is  ^  date  of  the  timnaaetien  befiim  ar 
after  it? — The  thinieth  of  Cheit,  ]8»7»  is  the 
dale  of  the  one  before  the  acoonat :  the  last 
entry  is  taken  from  the  date  of  a  note  of  bead-: 
there  ia  ao  date  after :  k  is  not  the  date  Of  the 
traaeaation ;  it  is  only  the -date  of  the^note. 

What  is  the  date  next  preceding  the  noh^ 
—That  which  I  have  mentioned  is  the  <tele 
next  preceding. 

Wore  there  any  accounts  after  the  notef*^ 
Many. 

As  theMBOcomit  was  entei«d  afWr  the  death 
of  fiollakey  Doss,  how  came  you  to«say  **  witk 
yon  P*'— They  are  the  books  ot^oHakey  Does  ; 
It  is  customary  to  address  yoocseff  to  the  fw^ 
son  in  whose  name  the  book  stands. 

y^  hat !  afl»r  their^eath  P— Yes. 

Is  there  any  other  account  entered  ia  Iba 
book  after  the  death  of  Bollakey  Dosa,  wherd 
it  ia  said  ««an  aeooant  with  yan?**  [The 
hooka  were  iospeoted,  and  it  appeared  ibera 
was.] 

These  are  theparticulars  on  the^redit  side. 

"  The  jammah  of  Mabah  Rraih,  69,^0 :  7f 
the  bond  of  which  Bollakey  Ooas  wrote  the 
particulars,  4Q,0ai  rupees,  a  band  bearing  data 
7tb  August,  17d5,  inlSiif lish  words,  but  Mgrea 
characters:  the  date  of  the  bond  is  the  7tli 
Baadon,  1173,  Bengal  ata^le ;  l«a05 : 4 ;  the 
account  of  interest  aewawy  baa  been  settled : 
which  sums  cast  np,  make  60/026  :  14-^ 
0,604 :  3  :  16  per  oent.  on  account  of  sicea 
rupees  added  lo  that,  makes  69,630  :  7  ;  there 
ia  an  end  of  the  account.'^ 

"Was  thia  entry  made  bifore  or  ailer  the  bond 
wai  paid  N— It  was  made  long  after :  1  did  not 
know  when  the  bond  "was  paid:  when  the 
papers  Weie  called  for  by  the  Audawlet,  I  en- 
teived  it. 

Did  vou  make  the  eatry  from  the  inapection 
ef  the  dustavaise  imrmediatety  after,  or  from  an 
acoountio'the  adawbitf— I  aatr  it  the  same 
day  1  aaw  the  dustavatse. 

nhatdid  yon  mean  by  the  expression  '*  for 
which  we  are  nowpayrag  the  bond  P"— I  only 
meant  **  for  which  a  bond  has  been  paid." 

[Mr.  EUiot  aays  one  word  makaa(^fae  dif- 
ftrence ;  the  diderence  is  only  as  Itetween 
<  dixit'  and  dicit.' 

Foreman^  The  entry  ought  to  be  made 
<*  when  the  bond  was  paid."] 

Why,  instead  of  describtng  the  bond,  by 
*<  the  bond  of  which  Bollakey  Doss  had  wrote 
the  particulars,"  yon  did  not  deacribe  it  by  the 
name  of  the  Persian  bond,  which  having  been 
paid,  must  be  in  their  possession  P — ^TIk^  did 
not  shew  me  the  bond :  I  waa  dependant  upon 
them :  they  did  not  shew  me  the  original  bond, 
but  only  the  corra  nama :  I  obeyed  their  ordenk 

Who  do  you  mean  by  they  r — Mohon  Per- 
saud,  Pudmohun  Doaa,  and  Uungabissen. 

Were  they  all  there  P— No,  Mohun  Peraaud 
was  not  present :  1  went  to  ask  him :  he  aaid, 
Pudmuhun  Doss  is  the  head  man,  go  to  him. 

Do  you  know  if  Mohun  Persaud  and  Gunga- 
biiaen  were  ever  acquainted  with  tbb  transac* 
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4ioa  a|  the  time  of  the  entry  ?—l  cannot  say 
4hev  knew  of  it  at  the  time  of  the  entry. 
.  Old  they  e?er  after?— They  knew  after- 
warda...' 

.  How  aooD  aflerwardn? — How  can  I  tell 
when  they  knew  of  it  first  F  they  must  have 
known  it  by  the  paper  in  the  dewanny  adaw- 
Jet. 

Do  you  know  whether  Gang^bissen,  or  Mo* 
turn  Persaud,  ever  saw  this  entry  in  the  ac- 
oonnts  ?— 1  do  not  knuw  :  I  can  tell  I  wrote  it ; 
Ihat  is  a  fact  to  which  I  can  speak  ;  but  1  can- 
not say  whether  they  read  it  uir  no.  -• 
■  Did  you  ever  tell  them,  or  either  of  themi 
about  the  entry? — I  did  inform  thera  of  it: 
Pudmohuo  Doss  was  privy  to  all  accounts  and 
papers  of  the  deceased :  Gun^bissen  and  Mo- 
buo  Persaud  were  not  acquainted  with  the  ac- 
oounts,  ^ 

Do  you  mean  you  said  both,  or  either,  and 
mhova?-''Vfhy  should  not  I  have  told  them? 
thev  said  the  papers  were  wanted  in  adawlet. 
And  told  me  to  draw  them  up. 
-  What  did  you  say  in  particular?---!  went 
and.  informed  them  I  had  entered  the  accounts 
as  they  desired,  and  that  they  were  ready  for 
the  adawlef.  When  BoUakey  Doss  died,  Mo- 
hun  Persaud  and  Pudmohun  poss  transacted 
mil  the  business:  Gungabtssen  is  in  reality 
master:  Mohun  Persaud  and  Pudmohun  Doss 
at  first  agreed  on  the  accounts  that  were  to  be 
■ent  to  the  Adawlet.  Afterwards  Mohun  Per- 
•aud  would  not  agree.  Pudmohun  signed  it  | 
ilone,  audit  was  s^nt  into  the  Adawlet. 
•  Do  you  know  of  their  signing  more  than  one 
account?- —Yesterday,  when  I  looked  over  the 
papers,  I  saw  a  paper  signed  by  them  both ; 
th^refore  there  must  have  been  two. 

In  the  account  you  saw  the  other  day,  was 
'  there  any  mention  of  these  accounts  ?-- -There 
is  no  account  in  that  paper  of  the.bond. 

What  did  the?  say  when  you  told  them  of 
the  entries?-— When  I  first  informed  Muhon 
Persaud  and  Gungabissen  of  entering  these  ac- 
counts,  they  said  nothing :  after  that,  Mohun 
Persaud  settled  the  accounts  of  Gosseiii,  and 
they  jointly  gave  a  promissory  note  in  the  ac- 
pount so  settled,  and  paid  him  the  whole  but  16 
or  IG.dBo  rupees,  and  told  him  they  would  pay 
him  thje  balance :  after  Mohun  Persaud  told 
Gossein  to  receive  the  money  from  Pudmohun 
Doss :  the  amount  of  the  was  about 

30  or  38,000  rupees ;  hui  afterwards,  Pudmo- 
hun Doss  said  to  him,  I  have  not  money,  but 
out-fitandlng  balances  which  1  have  not  receiv- 
ed, due  to  the  estate,  which  1  shall  receive : 
for  the  sums  which-have  already  been, paid  to 
different  people,  you  will  demand  receipts  :  if 
you  will  stay,  I  will  pay  you  whatever  sum  the 
balance  amounts  to  :  Pudmohun  Doss,  Mohun 
Persaud,  and  Gungabissen  separated,  and  God 
knows  what  they  said  after ;  Mohun  Persaud 
and  Gungabissen  complained  against  Pudmo- 
hun Doss,  and  then  all  the  papers  were  brought 
to  the  Adawlet:  these  three  people,  Gossein, 
Gungabissen,  and  Mohun  Persaud,  joined  to- 
gether in  counsel  to  complain ;  but  only  Gos- 


sein* complained :  Gosseio's  name  is  Bridjee 
Ibi^hes  Gee:  I  do  not  say  exactly  who  con- 
plained  with  Adawlet ;  that  will  appear  by  the 
proceedin;^. 

What  distance  of  time,  as  near  as  you  can  re* 
collect,  between  making  entries  in  Bollakej 
Doss's  books  and  the  complaint  in  the  Adawlet? 
--•I  made  the  entries  about  four  yearaanda 
half  ago,  as  nearly  as  I  can  remember. 

[Mr.  Parrer  produces  an  office  copy  of  tho 
executors  Hccounts,  delivered  in  by  Pudmohun, 
filed  the  1st  uf  October,  1774.] 

Can  you  be  certain  that  it  is  about  lour  years 
and  a  half  agO?— I  believe  it  is,  but  cannot 
speak  precisely. 

Can  you  speak  to  half  a  year?^-!  believe'it 
was  four  years  ago,  but  will  not  swear  to  a 
paper  that  hap  no  date  to  it:  there  is  no  date  t» 
the  entry,  I  cannot  be  any  ways  certain. 

Will  you  swear  it  was  more  than  three  years? 
---If  I  thought  1  should  be  questionefi  by  soeb 
gentlemen  as  you,  I  would  have  wrote  down 
what  I  was  to  say :  I  can  swear  to  this.  That  I 
Hirst  entered  this  account  a  little  time  after  the 
accounts  came  into  the  Adawlet :  by  a  tittle 
time,  I  mean  two  or  three  months,  or  any 
thing  under  a  twelvemonth. 

Are  there  any  articles  without  ?— Yes,  1  can 
show  you  fifty. 

Doyou  know  of  any  objection  made  by  Mo^ 
hun  Persaud  and  Gungabissen,  at  the  tune  of 
your  writing  the  accounts,  to  the  time  they 
were  delivered  in?-->i  do  not  know  wbethcr 
they  were  displease  or  no ;  I  know  they  were 
in  counsel  with  Gossein,  who  afterwards  com- 
plained ;  but  what  their  counsel  was  I  do  not 
know. 

Were  you  ever  with  Bollakey  Doss  at  the 
army  ?— -1  was. 

How  long  ago  ?—  -About  ten  yean  ago. 

When  vou  were  with  him,  do  yoa  know  nny 
thing  of  his  being  plundered?—!  havebelwn 
said  that  he  was  plundered  at  Buxar  of  etery 
thing. 

Tell  as  near  as  jou  can  the  particulars  of 
what  he  lost  ?— -A  little  trunk  of  private  papers, 
which  he  never  showed  to  any  body :  how  can 
I  remember  what  was  taken  from  htmf  bis 
tents  were  taken  ;  nothing  was  left  him  bat  his 
jamma. 

Do  you  know  of  his  having  jewels  at  thai 
time?— He  was  not  plundered  of  any  jewels  al 
Buxar:  1  have  heard  that  at  Moxadavad  hs* 
lost  a  small  quantity  of  jewels  mortgaged  to 
him :  I  was  not  there  myself. 

How  lonsr  since  did  you  hear  it,  and  fron 
whom  ?—  -The  Oomastah  who  had  absconded 
from  Muxadavad  during  the  troubles,  came 
in  to  Bollakey  Doss,  anifinformed  him  of  it :  h 
was  present  when  the  Gomastafasaid  they  were 
plandered. 

What  quantity  did  he  say,  and  whose  pro- 
perty ?-->A  very  small  quautity,  not  above  S  or 
3,000  rupees  worth.  A  Shroff  at  MuxadavaiF 
had  taken  a  small  quantity  of*  money  frotn 
Bollakey  Doss,  and  pledged  tbe^e  jewels. 

Do  you  know  or  Bollakejr  Doss's  hiviny 
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been  plbndered  of  any  jewels  at  any  other 
ti^e  ?-— >!  hare  beard  of  oo  other  jewels :  I 
have  told  you  all  I  know  about  jewels:  1  never 
heard  any  word  of  his  being  plundered  of  any 
other  jewels. 

Do  you  know  of  any  money  ^ing  recovered 
by  means  of  Maha  Kajah  Nundocomar  from 
tue  Company  for  any  person? — Pudmohtin 
i>oss  used  always  to  attend  at  Mr.  Verelst's 
.with  Maha  Rajah  Nundocomar:  when  tbe'ij^o- 
Ternpr  was  fpoing  to  Europe,  he  was  at  Bel- 
videfe :  Pudmohun  Doss  went  with  Maha  Ra- 
jah Nundocomar  to  wait  upon  him,  and  occa- 
sioned the  Company's  bonds  to  be  paid  to  Gun- 
gabissen. 

When  Maha  Rajah  Nondocomar's  accounts 
were  settled,  do  you  know  of  the  balances 
having  been  paid  him?— I  do  not  know  if  the 
balance  ever  was  paid  him  or  not. 

Were  you  present  at  BeWidere  with  these 
persons  and  Mr.  Verelst  ?— -I  was  not :  I  knew 
of  their  going  there  for  the  purpose  of  gettiotf 
the  bonds:  1  savf  them  set  out,  and  saw  them 
return.  - 

Court.  Give  Evidence  of  nothing  but  what 

J 00  know  of  your  own  knowledge.—-^.  This  1 
now,  that  a  man  was  sent  to  call  Gungabissen 
and  Podmohuo  Doss :  one  went  in  a  palanquin  : 
the  other  in  a  carriage:  they  brought  Com- 
pany's bonds ;  they  told  me  they  were  going 
to  4^lvidere,  that  Maha  Rajah  called  them  to 
go  along  with  him. 

When  they  set  off,  do  you  kn  Jw  where  tbey 
were  going?- --They  told  me  they  were  going 
there:  Maha  Rajfih  sent  for  them. 

Do  you  know  the  papers  for  which  tliey 
were  going  P---The  payment  of  the  money 
had  been  daily  expected :  they  went  to  get  the 
Company's  bonds :  Pudmohun  Doss  and  Gon- 
gabissen  said  the  governor  was  going*  in  a  few 
daya,  and  they  certainly  should  get  the  Com- 
pany's bonds.  Upon  their  return,  they  brought 
the  bonds  and  carried  them  to  the  widow  of 
Bollakey  Doss :  a  few  days  after  the  governor 
went  away. 

Do  you  know  of  any  of  these  bonds  being 

paid  to  Maha  Rajah  N  undocomar,  for  a  debt 

4kia  to  him  by  Bollakey  Doss  ?— The  widow 

of  Bollakey  Doss,  when  nie  bonds  were  brought, 

desired  that  they  might  be  carried  to  Maha 

Aajah  Nundocomar ;   because,  she  said,  they 

bad  been  obtained  by  his  means :    I  was  pre> 

aeot :  i  heard  her  with  my  own  ears :  she  said 

he  h^d  tbeen  very  generous  to  her,  and  had 

shewn  great  attention :    she  added  having  first 

aettled  with  him,  she  would  afterwards  settle 

the  other  accounts  of  the  house.     Pudmohun 

Does  delivered  an  i^ccount  to  Gungabissen : 

Pudmohun  Doss  sitting  down,  ordered  roe  to 

write  out  the  account  of  Maha  Rajah  .Nundo- 

cooiar  with  the  deceased  :  this  was  in  the  pre- 

•eoce'  of  the  widow :   tbey  flrave  the  accounts 

to  tbe  wklow  of  Bollakey  Doss.;    a  person  of 

the  iiame  of  Durhamcbnrn,  destred  her  to 

inake  herself  mistress  of  the  business  of  those 

feoounis:  Durhamcbum  toI4  me  ao,     . 
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'  Covr^  Yon  must  not  mention  what  Dur- 
harochurii  told  you. 

Did  you  see  the  widow?— I  did  see  her. 

Did  she  seem  pleased  or  displeased  with  tho 
accounts?— I  cannot  tell  whether  she  was 
pleaseH  or  no.  ^ 

Did  sbe  read  the  accounttfnerself  ?— -Sha 
could  not  read :  Pudmohun  Doss  might  hava 
explained  it  to  her. 

Vvhere  is  the  widow  now  ?-.She  is  at  Be- 
nares. 

How  long  has  she  been  at  Benares  ?-— About 
a  month  or  two  after  receiving  the  Company'! 
bonds,  she  went  thei'e;  Pudmohun  Doss  ac- 
companied her  part  of  the  way. 

Is  Benares  within  the  jurisdiction  of  tha 
Court?— -No. 

,  [The  Counsel' for  the  Prisoner  insisted  upon 
giving  parole  evidence  of  the  contents  pf  the 
account  given  to  her. — Mr.  Justice  Lemaitre 
objectefl,  tbat  such  evidence  could  not  be  ad- 
mitted, as  no  proof  was  produced,  to  shew  that 
any  endeavours  were  made  for  the  attendance 
of  the  widow,  or  the  original  (lapers  in  her 
pcssession ;  to  which  objection  the  Court  ac- 
ceded, but  allowed  tbe  evidence  in  favour  of  the 
Prisoner.] 

Was  there  any  mention  in  that  account  of 
the  bond?— There  was  no  mention  made  of 
this  bond  in  that  paper :  it  was  only  a  gross  sum. 

What  was  it  an  account  of  ?— It  was  not 
an  account,  it  was  only  a  fird,  containing  an 
account  of  money  received  iVom  the  Company, 
which  was  obtained  by^  means  of  Maha  Rajah 
Nundocomar:  there  is  an  account  of  tbe  dif- 
ferent sums  due  to  the  creditors,  and  a  balance 
of  60,000  rupees. 

Was  it  after  paying  Maha  Rajah  his  demand  f 
—After  paying  all  the  creditors,  that  balance 
remained  due. 

Do  you  mean  that  Maha  Rajah's  account 
was  included  in  it  ?-— Yes. 

Do  you  know  of  Bollakey  Doss's  being  con- 
fined in  prison?- --He  waa  confined  in  tha 
Court  of  Cutcherry  one  night  and  one  day : 
when  the  summons  was  issued  against  him,  ha 
went  to  Chaodernagore. 

Do  you  know  any  thing  of  the  death  of 
Bollakey  Doss  ?—^e  arrived  tbe  ist  day  of 
Assen,  six  or  seven  years  ago;  Bollakey  Doss 
was  then  very  sick :  Maha  iRajah  came  to  his 
house  to  see  him  about  three  or  four  days  after 
his  arrival :  Bollakey  Doss's  wife  and  daughter, 
Pudmohun  Doss,  and  many  other  people ;  and 
1  likewise  was  there.  Bollakey  Doss  said  to 
Maha  Rajah,  **  Here  is  my  wife  and  daughter, 
and  Pudmohun  Doss ;  I  recommend  them  ta 
your  care,  and  I  wish  you  to  behare  to  them 
as  you  have  behaved  to  me;  Pudmohun  Dosa 
has  the  management  of  all  my  business  of 
whatever  nature,  ]  recommend  him  to  you."  I 
then  went  away  to  n^own  house  to  eat. 

When  did  Bollakey  Doss  die?— He  died  on 
the  11th  of  Assen. 

Did  Bollakey  Doss  understand  Persian  ?— 
He  could  neither  read  noc  writa  it  ^  Bor  do  I 
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iu)Ow  whether  he  ondeniiood  it:  be  vrenl  to 
Ibe  Durbar  ;  what  be  spoke  there  I  know  net. 
Had  BoUakev  Does  a  Peraiao  aealP— «He 
bad  one ;  but  I  do  not  know  that  1  aboutd  be 
able  to  knoW  it  if  I  sair  it. 

Crocf- Examination. 

Id  what  language  did  Bollakey  Does  gene- 
rally do  bis  business  P—Bollakey  Doss  never 
executed  any  Persian  bonds  in.  my  presence: 
he  had  Persian  writers;  wbatever  he  did  in 
that  way,  must  hare  been  with  them  :  I  can 
answer  to  any  of  his  Nagree  bofioeaa. 

Were  you  with  Bollak^  Dosa  in  117S? 
[Bengal  year.]«— When  he  fifstarrived  here,  I 
went  to  Benares  to  a  marriage:  J  came  to  Cal- 
cutta with  Bollakey  Doss :  some  months  after 
1  went  to  Benares,  1  staid  there  a  year,  and 
then  came  back. 

Were  you  at  Calcutta  the  year  in  which  the 
bond  was  executed?-— I  do  not  know  whether 
I  was,  or  was  not ;  I  can  find  out  by  the  books, 
when  I  came,  [looked  at  books]  1  arrived  the 
1st  of  Srawon,  182S.  [Nagree  s&ra.] 

How  long  did  you  stay  in  Calcutta  before 
you  went  to  Benares  P— Four  or  five  months. 

Had-  Bollakey  Doss  any  MunshyP— He 
had  a  Munshy  called  Balkopen^  he  iiad  also 
a  Vakeel  called  Seillabut. 

Do  yon  know  what  is  become  of  Balkopen  ? 
—J  understood  he  died  at  Jaggemaut. 

Where  did  8eillabtit  die  P— In  Calcutta. 

Where  did  Bollakev  Doss  live  in  Calcutta  P 
—Baboo  Hazzrcymuil  gave  him  bis  house  in 
the  Burra  Buzar :  he  lived  there^    . 

Had  Bollakey  Doia  another  house  P— -Bol- 
lakey Doss  had  a  boose  at  Muzadabad; 
when  he  was  a  little  man,  he  was  in  business 
with  Durratnchnnd,  and  Kissenchund,  the 
father  of  Diachund :  the  business  was  carried 
on  in  that  bouse ;  it  was  a  great  while  ago ; 
it  was  before  any  thing  you  have  heard ;  wien 
be  became  a  great  man,  and  bad  the  business 
of  CoBsim  Ally,  he  bought  a  house  at  Aluxa- 
dabad,  of  Dnrramchund,  where  be  settled  the 
accounts  with  Kissenchund  and  Durramchnnd ; 
the  house  was  not  his  own  before  be  settled 
with  them. 

Was  it  a  house  of  much  business  ?*— AH 
the  world,  at  that  time,  knew  that  to  be  a  house 
of  Bollakey  Dose's :  it  was  a  bouse  of  much 
business. 

Do  you  know  whether  he  kept  jewels,  or 
other  valuable  effiicts  there  P— I  only  know  of 
his  having  some  money,  and  those  jewels  1 
mentioned :  I  know  of  no  others. 

Do  you  know  Roy  Jaggemaut  Jew  P— I  do 
not 

Where  are  the  accounts  of  that  house  ?— 1 
know  nothing  of  the  aocounts  of  .that  bouse. 

Do  you  believe  that  jewela  to  a  very  great 
•mount  could  have  been  taken  from  thai  faouae 
without  your  hearing  of  itP— i  must  haaa 
known  of  it,  in  case  any  jewels  to  a  great 
amount  had  been  plundered ;  a  thousand  peopki 
must  have  known  it.  .        . 

Did  yott  ever  Me  BoUakey  Does  put  a  chop 


or  seal  to  any  bond  P — If  ha  executed  aoy  pa- 

Kr  of  thia  kind,  his  Monshy   would  have 
owi  it. 

Have  you  any  paper  of  Bellakey  Doaa'a 
writing  P — I  have  not. 

Do  you  know  tfuy  person  in  Calcutta  that  is 
acqnaioted  with  the  liand^writing  of  bia 
Munahy  P«*-I  donotr- 

How.  long  did  he  live  with  him  P — I  caa 
shew  how  long  be  lived  with  him  by  my  hooka. 

Have  you  any  paper  of  bia  writing  P — ^No. 

Do  yoQ  know  any  body  that  has? — No,  1  da 
not  understand  Persian,  and  therefiire  did  jio| 
trouble  myself  with  his  bsind-wnting. 

Do  you  know  whether  there  are  any  of  that 
Munaby's  writing  among  the  paperaf — No. 

Did  you  ever  Jnww  Bollakey  Does  sive  a 
Persian  hood  P>-When  Bollakey  Does,  la  the 
course  of  business,  gave  any  bonds,  be  otdcrad 
a  writer  to  write  them  in  Nagree,  aad  asgned 
them  with  his  own  hand. 

Do  ^ou  remember,  in  the  whole  eonrae  ef 
his  business,  his  ever  giving  a  Peraian  bond  ?--* 
I  do  not  remember  ;  if  any  thing  of  thai  aart 
passed  in  Persian,  it  must  liave  been  tir  thel^- 
sian^  office :  f  never  was  present  when  be  exe- 
cuted any  Persian  bond. 

If  aqy  bond  had  been  given  in  Persian,  most 
notvou  have  known  it,  to  have  entered  it  in  the 
books  p — ^The  accounts  were  regulariy  kai; 
but  if  a  bond  was  given,  i  do  n6t  know  wbe^ 
ther  it  was  particularly  specified :  but  if  tbt 
bond  came  to  be  paid,  it  would  be  paid  if  regn* 
hirly  executed. 

.Was  emtr  a  Persian  borid  brought  yon  to  be 
paid  P — I  never  saw  any  Persiad  baod  of  Bol<* 
lakev  Dose's. 

llow  came  you  not  to  mention  the  bond  in  the 
account  P— If  my  master  received  aa^  aaonn, 
and  g»re  a  bon<i,  I  entered  the  raoeipl  ef  the 
money,  but  did  not  enter  the  bond  iala  the 
book  till  it  was  paid. 

Do  you  believe,  that  if  a  bond  for  an  large  a 
aom  had  been  given-,  by  Bollakey  Doaa,  SLhaat 
eight  or^niae  days  after  he^camefrom  Beoaicab 
you  should  not  have  known  it  t — When  I  firH 
came  to  Calcutta^  I  roved  about  the  town  Is 
sea  every  thing  I  could  see.  I  do  net  know.  • 

How  could  the  accouhta  be  regulariy  kept, 
or  Bollakey  Dost  know  what  he  fras  vMBvtb,  if 
only  the  money  leoefved,  and  not  the  hood,  was 
entered  P — He  may,  or  may  aetmeMiott  dife 
bond,  without  being  irregular. 

Suppose  a  Persian  bond  is  brought  to  year 
master  to  be  paid  f»  he  orders  yon  to  pay  iti 
hpw  would  yon  enter  that  in  the  hooka?— 
According  to  the  ardara  of  my  aMstar?  if 
he  simply  .bid  ve  pay  1,000  rapacs,  1  shaoldr 
if  he  ordered  me4o  take  notice  of  it,  I  akoiddt 
I  shonld  search  the  debit  side  of  my  ataalaA 
aoconnt,  aad 'see  if  loould  dad  each  aaae» 
eoonti  •!        I      ■       ' 

If  money  is  paid  in,  and  a  bond  given,  do  yas 
make  no  memorandoqi  of  the  boad-N—l  Make 
aa  memeraadmn  }•  ifmeaeYia  drti  paid  m^  and 
aaerwaeda  ashed  for ;  ifi^Mdashedlohekapii 
and  the  anMra^iiy  that  thw  it  nastke 
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iiHfraslk  umI  *  bond  giren  ;  I  should  not  enter 
tb«t  last  Inulsnction. 

Do  BQi  Ns^rse  merohants  enter  bonds  in 
their  bodai  f-^^Some  dov  and  sonie  not 

Bo  Name  mttcbants  ever  giro  Persian 
bonds  ?-«-Nagr6e  nerchanto  of  rank  may  gire 
Persian  bonds. '  '' 

[Bond  sbeim.  bini/|  Can  yon  tell  wbich  is 
Bolbkey  I>08t's  seal  r^A  cannot  tell  which  is 
tbe  seal ;  I  see  si*ala  Ido  not  bnow. 

Bid  yon  know  Bollakey  Doss's  seal  N^I  see 
seals  I  do  not  know ;  H  was  round  silver  set  in 
|;old :  ail  1  know  of  h  is,  it  was  roond  silrer  set 
m  ifold.  *         ' 

Bo  yov  know  if  it  is  either  of  those  on  the- 
boiid?-«>Jl  know  it  is  not  one  of  the  square 
ones ;  tbe  other  it  may  be. 
"Where  did  Bollakey  Doss  keep  the  see)  ?^ 
WbenBolbdecg^  Doss  was  with  tbe  Nebob,  he 
wore  the  seal  en  his  fin^4  when  he  came  to 
Calontla,  he  kept  it  in  his  ink  steod*  *■ 
.  Hare  vou  men  seen  the  seal  of  Bollakey 
Does  on  hii^  Anger  P«— 1  hare  often  seen  it,  but 
I  should  not  know  it.  *    - 

•  Did  not  yov  frequently  see  him  pnt  it  to  the 
outside  pi  letters  ?-«-Wben  he  used  to  write  to 
the  Nabob,  and  great  people,  he  used  to  put  his 
8enl*to  tbe  letter :  i  have  seen  him. 

You  hear  that  there  are  several  witnesses, 
that  have  jseeu  the  seal  of  other  people  two  or 
three  tiroes  upon  their  fingers,  that  are  able  to 
swear  to  the  impressioos ;  cannot  yon  recollect, 
that  have  seen  it  so  moch  oftenerP— They 
liave  eiccelleut  memories  ^  1  am  not  blessed 
with-soch  a  one, 

Wae  PttdsAobun  Doss  any  natural  relation 
of  Bollakey  Doss  ?«— No :  nor  was  he  of  the 
same  east ;  but  be  bad  a  very  great  liking  to 
Uni';  if  he  pleased,  he  might  make  use  of  a 
lack  ef  rupees :  Podmohun  Doss  was  another 
BoUakeyDoss^ 

Was  he  his  ad<qpted  son  P-^He  ealled  him 
bis  soo,^  but  he  #as  not  his  adopted  son. 

<[lSbeer  Ulla  Oawn,  and  Nuzzer  o  Dien,  two 
Mansfaies,  being  called  upon  by  tbe  Coart  to 
compare  accurately  tbe  original  bond  with 
the  bond  laid  in  the  indidment,  baring  com- 
pared the  same,  are  sworn.] 

buzzer  o  Jfien  examioed. 
Did  you  read  tbe  original  bond,  word  by 
word,  while  Slieer  .TJlIi^  Cawo  read  tbe  several 

? arts,  of  the  indictment  wherein  it  is  recited  ?— 
did.  .    ,  .      . 

.  Ig  the  l^hd  tbe  same  in  all  respects,  and  in 
every  part  as  that  laid  in  tbe  indictment  ? — 
There  is  some  variance. 

Sheer  UUa  Camn  examined. 
Did  you  read  what  was  in  the  record  aecn- 

rately  ?— 1  did. 

Is  there  any  variance  P— On  the  record  there 

Are  two  marks  under  the  word.  *^  nittan  wadis- 

taer:''    in   tbe^  original,   there  are  no  such 

marks. 

:'*  Mr.  i£i/io^  examined^ 

What  ere  those  marks  P<^-They  are  merely 

detSycaUednocbkls. 


Ire  those  dote  naterialt-- 1  take  it  they  are* 
not  •  Persian  papers  are  wrote  sometimes  with 
them,  an4  sometinhes  without  them :  if  the 
omission  or  insertion  of  those  dote  was  to  be 
deemed  a  mistake,  there  would  always  be  at 
least  SO  mistekee  in  every  10  lines  of  Persian. 

Are  they  understood  to  be  material  ?— They 
never  are  so  understood :  nor  is  the  Perrian 
laufnuge  ever  wrote  with  that  accuracy. 
^  Don't  the  insertion  of  the  nochkts,  mi|ke  tbe  - 
distinction  of  singular  and  plural  in  this  case  P 
—They  do. 

la  it  «lie  cnstom  in  Persian  to  speak  of  every 
body,  even  yourself,  in  the  p(ural  namber  P-  -I ' 
think  it  is :  I  must  correct  myself  as  to  speak-* 
ingof  one's  self ;  I  am  not  sodear  as  to  that. 

Does  this  variance  run  through  all  tbe 
;countoP— No. 

To  wbich  count  does  it  apply  P-- To  the  fiAh 
only. 

What  is  the  fifth  coutft  for  P-»Fbr  forging, 
with  an  intent  to  defraud  Bollakey  Doss. 

2b  Munthy,  Is  there  any  other  variance? 
— A,  The  words,  <*  nocklie  tainasook*'  (i.  e. 
copy  of  bond)  are  wrote  in  Persian,  on  the  top^ 
•in  every  count. 

,  J[The  Counsel  for  the  Prisoner  insisted  on 
this  being  a  material  variance  »  but  the  Court 
over-ruled  the  objection,  thinking  it  to  be  no 
more  tbhu  a  repetition  in  Persiaa,  that  it  was 
the  tenor  of  tbe  bond,  and  not  meant  to  be  laid 
as  any  part  of  the  bond.] 

Mr.  Driver  examined.  ^ 

Whom  were  the  bends  and  other  papers  be- 
longing to  Bollakey  Doss's  estate  delivered  top 
— To  Gungabissen. 

Mr.  Sealy^  late  Register  of  tbe  Mayor's  Conrt» 

examined. 

Do  yon  know  of  any  application,  either  to 
this  court  or  to  the  mayor's  court,  to  get  tbe 
papers  oat  of  the  Renter's  hands  P— There 
was  an  appKeation  made  to  tbe  Mayor's  court 
by  Mr.  Driver  for  these  papers,  and  rejected. 

.  The  Foreman  of  the  Grand  Jury,  who  had 
been  one  of  the  aldermen,  and  served  the  office  ' 
of  mayor,  desired  that  the  Records .  of  the 
mayor's  court  might  be  produced;  tbeywere 
produced  accordingly  by  Mr.  M'Veagb,  the 
keeper  of  tbe  records  of  this  court,  and  the  se« 
veral  extracts,  herein  after  mentioue<l,  were 
had  at  his  desire,  for  the  purpose  of  proving, 
that  GuDgabisseii  bad  ever  been  treated  in  the 
proceedings  of  the  mayor's  court  as  a  weak 
man,  incapable  of  transacting  bis  own  business. 
<*Oo  the  8U1  of  November,  1769,  a  motion  , 
was  made  and  agreed  to,  that  the  will  of  BoU 
lakey  Doss  should  be  deposited  in  the  court. 

<*  ISth  November,  1770.  A  citelion  issued, 
for  the  executors  to  bring  in  their  accounts,  to« 
getber  with  tbe  balance  of  tbeestate,  and  to  de- 
posit the  same  in  the  Companv's  cash.  ' 

•<  1st  October,  1771.     It  being  suggested  to . 
tbe  court,  that  Pudmohun  Poss  had  conveyed 
away  several  books  and  papers  belonging  to  iHm 
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estate  of  BoUakey  Doss  ;  the  court  ordered, 
that  Pudmohuo  Dose  should  deliver,  or  deposit 
ID  the  reifistry  of  the  court,  all  sucb  books, 
papers,  and  ?ouohers,  toocliiog^,  or  any  way 
relalioj^  to  the  accounta  of  the  estate  of  Bella- 
key  Doss,  deceased ;  and  th4t  the  said  Pud- 
mohun  Doss  shall  be  permitted  to  atteoct^hls 
own  affairs,  under  the  custoily  of  proper 
sherifTs  peons,  until  the  said  accounts  are  oare- 
fuliy  examined. 

'*  14th  January,  1772.  ^Ghosaine  by  bis  at- 
torney, William  Mfagee,  informed  the  court, 
that  Fudmohun  Doss,  one  of  the  executors  of 
the  last  wil*  and  testament  of  Bollakey  Doss, 
was  lately  dead,  and  that  Gun^bissen  and  his 
brother  Hingoo  LoUan,  who  is  at  Patna,  are 
the  xeniainiog  executors ;  and  that'Gungabis - 
sen  is  incapable  of  taking xbarge  of  the  affairs 
of  the  said  Bollakey  Doss.  Ordered,  that  Wil- 
liam  Magee,  register  of  this  court,  shaU  forth* 
with  take  charge  of  the  books  and  papers  of  the 
estate  of  the  said  Bollakey  Doss,  deceased,  and 
settle  tbe  same,  and  report  to  this  court  a  true 
settlement  thereof. 

'*  January  81st,  1773.  Ordered,  that  a  cita- 
tion shall  issue  against  Bridjoo  Rotoon  Doss, 
Kebolram  Pooda,.  and  Gongafaoss,  requiring 
them  to  bOj  and  appear  before  the  court,  on 


Tuesday  next,  to  shew  cause,  if  they  have  any, 
why  they  should  not  deliver  over  unto  Mr. 
William  Magee,  register  of  this  court,  tbe 
bo6ks,  papers  of  accounts  and  others,  belong- 
ing to  the  estate  of  Bollakey  Doss,  deceased, 
conformable  to  the  order  of  this  court  of  the 
14th  instant. 

"  January  the  28th,  1773.  Tbe  sheriff's 
officers  returned  the  citation  against  Bridjoo 
.Rotoon  Doss,  Kebolram  Ponda  and  Gonga 
Bose  executed. 

"  Whereas  Pudmohun  Doss,  one  of  the  exe- 
cutors or  trustees  of  BoUakey  Doss,  deceased, 
on  the  1st  day  of  October  last,  was  ordered  to 
deposit  in  the  registry  of  this  court,  alt  the 
books,  and  papers  of  accounts  betonging  to  tbe 
estate  of  the  said  Bollakey  Doss,  deceased ;  in 
consequence  whereof,  the  said  books  and  pa- 
pers were  deposited  in  a  room  of  the  house  of 
the  said  Pudmohun  Doss,  in  order  to  be  perus- 
ed and  examined,  which  room  was  secured 
with  two  locks;  the  key  ofone  of  which  locks 
was  in  the  |)ossession  of  Balgfovin,  and  tbe  other 
in  the  care  of  the  said  Pudmohun  Doss's  peo- 
ple. Balgovin  this  day  appearing  in  court 
upon  oath,  declared,  that  one  day,  when  he 
went  up  to  the  said  room,  be  found  the  door 
had  been  opened,  and  that  his  lock,  together 
with  a  knot  he  had  tied  upon  it,  had  been  open- 
ed, and  ongoing  into  the  room,  he  found  that 
tbe  greatest  part  of  the  pspers  were  taken 
away,  together  with  some  other  things  of  value. 
That  upon  making  an  exclamation,  and 
threatening  to  come  to  court  to  complain, 
one  Kebolram  Ponda,  then  in  the  house,  re- 
qoested  him  to  he  quiet,  and  not  to  go  Co  com- 
plain to  the  court,  but  go  and  speak  to  the 
widow ;  and  soon  after  jfioboo  Persaod  came 
»>  when  be  and  tbe  aaid  KebvLram  Ponda  want 


near  the  widow,  and  spoke  to  her  lOiiMlbin^ 
which  lie  this  deponent  cooM  not  hear,  as  he 
atood  at  some  distance  from  them ;  and  soon 
af^er  Mohun  Peraatid,  and  the  aaid  KebelnuD 
Ponda  came  to  the  place  where  be  was,  and 
begg^  bim  not  to  expose  ber,  and  that  she 
would  deliver  op  all  such  papers  aa  remaioed 
in  her  possession,  and  accori&ikgty  the  aaid  Ke- 
bolram Pooda  went  and  dug  the 'ground  in  tbe' 
compound,  and  got  some  books  and  jiapersonl 
of  it,  and  delivered  tbe  same  to  this  deponent, 
which  he  pot  into  a  chest,  and  locked  an :  and 
whereas  the  said.  Pudmohun  Doss  navin^ 
lately  departed  this  life  intestate,  and  no  ono 
having  yet  petitioned  this  court  for  letters  of  ad* 
ministration  of  the  estate  of  the  aaid  Pudmohaa 
Doss,  deceased : 

*<  Ordered,  that  public  noticea  be  affixed,  at 
public  places  of  this  town,  notifj^iog,  that,  if 
some  person  or  persons  do  not  within  14-dajn- 
from  this  day,  petition  the  court  for  lettera  of 
adminiatration  of  the  aai4  Pudmohun  Doss, 
deceased,  the  Court  shall  appoint  a  proper  per* 
son  to  take  charge  thereof. 

'*  July  2od  1771.  It  was  ordered,  that  tbe 
papers  of  Pudmohun  Don  should  be  aepamled 
from  those  of  Bollakey  Dosa. 

**  This  order  was  not  carried  into  ezecation, 
tillthe27th  April,  1773. 

«<  25th  March,  1774.  Mr.  Drivtr,  attorney 
for  Gungabissen,  >ead  a  petition  from  biBs, 
stating,  that  b^  the  order  of  the  court  all  the 
pspers  belongmg  to  the  estate  of  Bollsikty 
boss,  were  deposited  in  the  court,  among 
which  were  28  oonds,  receipts,  and  roochcrs; 
that  he  had  commenced  suits  in  tbe  Dewanoee 
Adawlet ;  and  wanted  the  said  bonds,  reeeipis, 
and  other  vouchers,  in  order  to  establish  the 
same:  and  praying,  that  the^  may  be  delivered 
to  him,  giving  the  usual  receipt  for  tbe  same. 

**  Tbe  court  deferred  the  consideratkm  of  the 
said  petition  till  next  court  day. 

**  Ordered,  that  au  officer  ol'  tbe  said  Dewan- 
nee  Adawlet  be  permitted  to  attend  at  the  re|ps- 
ter's  office,  to  inspect  the  books,  papers,  and 
vouchers  aforesaid. 

"  25tb  day  of  January,  1775.  -  Mr.  Fmrrer^ 
advocate  for  Gungabissen,  surviving'  executor 
of  Bollakey  .Doss,  deceased,  moves,  that  two 
chests,  containing  papers,  accounts,  and  voocb- 
ers,  relative  to  the  accounts  of  the  estate  of  tbe 
ssid  Bollakey  Doss,  deceased  ;  and  also  S8 
bonds  and  receipts,  belonging  to  the  said  es- 
tate, which  were  deposited  in  the  regiatrv  of 
the  late  mayor's  court,  at  the  instance  of  Wil- 
liam Magee,  who  was  constituted  attorney  of 
Bridjoo  Seer  Gosbaio,  a  legatee  named  in  tbe 
will  of  the  said  deceased,  may  be  delivered  to 
tbe  said  Gungabiasen. 

««  Ordered,  that  the  register  do  look  hito  the 
proceedings  of  the  late  uayor'a  court  rabtive  to 
the  above  papers,  accounts  and  vouchera ;  and 
inform  tbe  court  thereof,  on  Monday  next  tbo 
SOth  instant 

«  January  30, 1776.  Mr.  Jarrer,  adrocalo 
for  Gungabissen,  surviving  execotor  of  Bri- 
hkey  Doaa,  deceased,  niove%  That  two  chcaMi 
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ODoUiotBg^  P*per8,  Mconiitf  and  Toaeben,  re- 
lative to  the  aoeouBta  of  the  estate,  of  the  eaid 
S,  Bollakey  Does,  deceased,  and  also  twenty- 
cight  hoods  and  receipts  beloogrog  to  the  said 
estate,  which  were  deposited  in  the  re^stry  of 
the  late  mayor's  conrt,  as  meotion^  to  this 
court,  oo  the  2.5th  instant,  may  be  delivered  to 
the  said  Guoj^bisBen.     . 

*<  Mr.  hrix^  advocate  for  Seeboaot  Doss  and 
LaHcbmon  Dms^  administrators  of  Podmohun 
Doss,  deceased,  who  was  one  of  the  ezecotors 
of  the  said  Bollkkey  Doss,  deceased^  ohjects 
thereto. 

'•  It  is  ordered,  That  the  Register  do,  in 
pretence,  and  with  the  assistance  of  Huzaere^ 
maul  Bahoo,  and  Cossenaut  Baboo,  both  of 
Calcutta,  examine  the  said  papers,  aqpounts, 
and  vouchers,  bonds  ^nd  receipts ;  and  separate 
such  as  appear  to  belong  to  the  estate  of  the 
■aid  Bollakey  Doss,  decMsed,  from  those  which 
appear  to  belong  to  the  estate  of  the  said  I^nd- 
mohuB  Doss,  deceased  ;  and  that  he  do  deliver 
the  former  unto  the  said  Gongahissen,  and  the. 
latter  unto  the  said  Seebnant  Doss. 

**  March  94,  1775.  Mr.  JParrer,  advocate 
Ibr  Gnngabissen,  snrviving  executor  of  Bolla- 
key Doss,  deceased,  moves,  That  two  chests 
oootatnioff  papers,  accounts  and  vouchers,  re- 
lative to  the  accounts  of  the  estate  of  the  said 
Collakey  Dose,  deceased;. and  also  28  bonds 
and  receipts  belonging  to  the  said  estate,  which 
were  deposited  in  tne  registry  of  the  late 
mayor's  court,  may  hedenvered  to  the  said 
Gungabissen  ;  they  not  having  yet  been  exa- 
iiiin<3,  pursuant  to  the  order  of  this  Court,  of 
tfaedOth  day  of  January  last,  owing  to  Cossi- 
naut  Baboo's  not  attending. 
•  **  Mr.  Brur,  advocate  for  Seeboaot  Doss  and 
Lieuchmon  Doss,  administrators  of  Pudmohun 
I>os8,  deceased,  who  was  one  of  the  executors 
.  of  the  said  Bollakey  Doss,  deceased,  objects 
thereto. 

^  **  It  is  peremptorily  ordered,  That  the  Re- 
leister  do,  m  presjcnce,  and  with  the  assistance 
of  Huzzermaul  Baboo,  and  the  said  Cossenaut 
Baboo,  in  case  they  both  attend,  or  if  one  of 
them  only  attends,  then  in  presence,  and  with 
the  assistance  of  sncli  one,  examine  the  said 
|iapers,  accounts,  and  vouchers,  bonds  and  re- 
ceipts; and  separate  such  as  appear  to  be- 
long to  the  estate  of  the  said  Bollakey  Doss, 
deceased,  from  those  which  appear  to  belong 
to  the  estate  of  the  said  Pudmohun  Doss, 
deceased;  and  that  he  do  deliver  the  former 
unto  the  ttid  Gungabissen;  and  the  latter,^ 
unto  the  said  Seebnant  Doss  and  Lanchmon 
Doss,  administrators  of  the  said  Pudmohan 
I>osa,  deceased,  within  one  month  from  this 
day ;  and  in  case  neither  of  them,  the  said 
Hnzaserroaul  Babdo,  and  Cossenaut  Baboo, 
do  attend,  that  the  Register  do  examine,  and 
aeparate  them  in  the  wst  manner  he  can,  and 
deliver  such  of  them  to  the  said  parties  >re- 
apcctively,  as  he  shall  think  right,  within  the 
time  aforesaid." 

Mr.  Sttd^  examined. 

Did  you,  in  ooDfcqueDfe  of  the  laal  order  of 


the  Court,  examine  and"  separate  thepapers'r  • 
—I  did,  after  having  examined  them  with  and- 
without  Cossinaut  and  Huzzermaul,  by  the 
agreement  of  the  parties. 

When  did  you  deliver  the  bonds,  and  the 
other  papers,  relating  to  Bollakey  Duss'es 
estate,  to  Gungalnssen  ^ — About  87th  April  last;' 

Jjiuchmon  Dost  examined.  j 

Did  yon  know  Bollakey  Doss  K— I  knevr 
Bollakey  Doss  when  1  was  young. 

Did  you  stay  with  Bollakey  Doss ?<r- Yes. 

How  many  years  ? — One  year. 

Have  you  ever  seen  him  execute  any  pa«. 
pers  f— 1  have  seen  him  sign  and  seal  many 
papers.  j 

Were  you  his  servant?—!  was. 

Have  you  seen  him  sign  any  papers?— | 
used  to  see  him  sign  Nagree  papers,  aiid  seal 
Persian.    1  have  seen  him  with  my  own  eyes; 

Have  you  ever  had  a  brother  ?— 1  had  two.  - 

Was  Pudmohun  Doss  your  brother? — Yes. 

Were  you  his  administrator  ?— His  affaiim' 
and  effects  are  in  my  hands. 

Have  you  obtained  an  order  of  Court  to  ba 
his  administrator  ?-~I  have. 

Where  is  it?— Mr.  Jarret  has  it.  [Letters 
of  administration  produced  to  him  and  oeebnaut 
Doss,  his  father.  J 

[Mr.  Jarret  proves  service  of  notice  on  the 
witness,  to  produce  a  Nagree  paper  ffiven  to 
Pudmohun  Doss  by  Maha  Rajah  Mundocomar,. 
when  Mohun  Persaud,  Guogabissen,  and  P^id- 
raohun  Doss,  were  at  his  house,  in  Bollakey 
Doss's  own  writing,  dated  about  the  9tb  of 
Poose.  He  likewise  proves  the  same  notiea 
on  Seebnaut  Doss.] 

Seelmaut  Dots  examined. 

Have  yon  any  paper  belonging  to  your  late 
son  Pudmohun  Doss  ? — 1  was  at  Patna,  whea 
he  died.    I  have  never  had  any  of  his  j^ipers. :, 

Lauchmon  Dost  examined. 

Have  you  aisy  papers  belonging  to  Podmo- 
hun Doss? — Both  Pudmohun  Doss's  private? 
papers,  and  those  of  Bollakey  Doss  were  in  the 
court.  Gungabissen  has  taken  away  Bollakey 
Doss's  papers.  Pudmohun  Doss's  remain 
there.  1  arrived  here  eight  months  after  the 
death  of  Pudmohun  Dm.  That  paper  was 
not.  in  my  possession. 

Have  you  looked  over  the  papers  in  court  f 
•^I  have  not. 

Kitten  Juan  Dott  examined. 

When  you  went  with  Mr.  Sealey,  what  pa- 
pers did  you  look  for  ? — 1  looked  for  a  paper 
wrote  in  Bollakey  Doss's  hand,  signed  by  Pud- 
mohun Doss,    ft  was  a  paper,  in  which « ail. 
the  agreement  was  drawn. 

Did  you  look  over  every  paper  ?— 1  looked 
over  every  one  paper,  and  can  swear  it  was 
not  among  them. 

Juty»  Would  not  the  Cum  Nama  have 
beea  giYcn  up,  en  a  bond  givflu.to  pefterm  tha 
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contract  f—- jl.  It  10  tbe  cintoiD  to  titke  airay 
tlie  first  contract,  when  the  second  is  p7ea. 

Lauchmn  Dou  examined. 

Bid  you  kno«r  BoUakev  Doss's  seat  P— From 
geeinf  it  I  shall  koo#  whether  it  is  such  at  he 
used;  l^nt  I  do  not  iioderstahd  t^ersian.  I 
should  know  whether  the  seal  was  like  it  from 
the  shape. 

CrotS'BJtaminat'ion^ 

pid.BoHakey  Aoss  sign,,  when  he  sealed 
Persian  pa))ersr— He  did  not. 

What  part  of  the  paper  did.be  s^al  oqf-^I 
have  seen  him  seal  many  papers,  fie  used  to 
pOt  his  seal  to  letters  and  papers.  .^, 

What  servant  were  you? — I  vis^  to  write 
letters,    f  baif  charge  of  thetreasury^ 
.  Jury.    Did  yon   ever  see  Qoljakey  Doss 
write  or  seal  ? — He  has  sifjfned  his  name  on 
Nagree,  and  put  his  seal  on  Persian  papers.  . 

How  near  were  you,  when  ^ou  ^w  his  seal  P 
-r-1  have  Pfen  his  seal  on  bis  noger  vpry  near. 
When  tbe  Sepoys  used  to  bring  dr<^fts  tor  tlieir 
pay  from  tbe  Nabob,  Bollakey  Doss  used  to 
take  from  the  Sepoys  the  draft,  and  give  tliem 
m  paper  in  Persian,  on  which  he  put  hi$  seal. 

Did  yon  ever  see  him  put  it  to  a  bond  P — I 
never  did. 

Mr.  Seafey  examined. 

Were  you  pres^itl  with  Kissen  Joan  Doss,' 
when  he  looked  over  tbe  papers  P — Yes, 

£(fd  h^  look  at  alT  the  papers  P^No.  He 
^oiild  not  look  at  some,  because  of  the  indorse- 
nii^nt,  aiitf  somW  b^a^se  they  were  old,  and 
sbnie  because  he  ti^d  thenfi  up  hiAisiEflf.  .  f  ap- 

Srehend  the  papers  could  not  be'  eitttd^ined  in 
iss  than  three  days. 

Kissen  Juan  Doss  examined. 

Did  yob  examine  every  builHIe  ?— Inhere 
wef"^  several  lairge  b'ondlbs  of  papers  of  old 
aocounts,  that  1  did  not  examine,  thinking 
them  of  no' use. 

Ctfurf,  This  will  ndt  entitle  you  to  read  aby 
pppei-,  or  mufte  what  Kiten' Jiian  Doss  said 
cvmence.  BotT though'  it'  is  not  strictly  so,  I 
wttlm^^rtheless  leavO  it  to  the  jury. 

Monoiur  Mumtiy  examined^    - 

Do  yon  krtow  Moburf  Persaud  P— «1  do. 

Has  be  ever  sent  for  you  lately  P — 0e  has. 

Bid  he  shew  yon  some  pa'pers  P*— He  did. 

In  what  language  P — In  Persian. 

Tell  the  Court  trolly  ^w'haiti  [)a,4S^  on  that 
occasion  P^He  called  me  three  days  before 
Btahb  Rajah  vras  polfin  gaol':  it  was  aboot*slx 
gurree  of  thb  day  When  b^  sent  for  me  (half 
pAst'nino);  he  seiit  a  hiaa  with  bissalbro,  who 
dMred  me  to  come  to  MohuA'Persaiid,  for  he- 
had  a  great  deal  to  say  to  me.  I  said,  I  could 
ilotlooail  ntfw ;  1  had  business:  I  will  grt'at 
noDD.'  At  noon  1  wieot  t^  bis  house :  he  was 
Tery  gUd  to  see  me.  When  1  aririv^  at  his 
li0inb,'he  b&l  nar  A  down'by  hiioa :  we  two-  sat 
dor^nto^tthjer:  tfaerewn^  nobody  else.    Aflor 


we  sat  down,  he  took  out  some  papers:  be  first 
took  out  two  teepe  that  were  torn  at  the  top : 
he  said,  I  have  beard  these  are  in  your  kano* 
writing;    1  sad.  Give  them  to  roe,  and  1  wUI 
look  at'them.    1  took  them,  hioked  at  theoa, 
and  sa^d.  They  are  not  my  hand-writing.    He 
said,  You  were  before  a  servant  of  Maba  Rn« 
jab  \    I  have  heard  they  were  of  yoor  band- 
writing  :   1  said,  Thciy'  are  not  of  my  hand- 
writing ;  if  they  were,  I  would  teH  yoo.  Afte^ 
that  he  took  out  a  bond  (tamasook)  and  nid,  I 
have  also  beard  this  was  your  hand  •writing  ; 
look  at  it.    I  looked  at  it,  and  read  it,  and  satd. 
Neither  is  this  of  my  hand -writing :   in  that 
bond  something  is  wrote  about  pearls.     He 
said,  I  heard  this  is  your  band*writing :  there 
is  a  frieydship  between  yoo  and  me :   why  do 
not  you  tell  about  this  P    I  egain  said,  they  ase 
not  my  hand-writing.    Mobon  Persaud  saidt 
If  you  will  say  they  are  of  your  hand- writing, 
Mana  Rajah  will  be  a  great  liar,  and  wBl  meet 
with  great  punishment.    I  do  not  want  you  la 
tell  for  nothing ;   I  will  give  you  4  or  6,000 
rupees.    I  said,  I  cannot  tell  such  wordhs  as 
these  ;   it  is  not  my  hand-writing:  bow  can  i 
tell  it  is  ?    Fie  then  s^id,  Well,  if  you  will  not 
say  it  is  your  hand- writing,  find  out  a.manthat 
will  say  it  is  his  baud -writing :  wlMlever  is  to  he 
given  I  will  give  him ;    i  will  likewise  make 
you  joyful.    Mohun  Persaud  said,  Enquire  for 
4uch  a  man :  .  I  answered^  I  cannot  do  Ihie :  I 
said  that  he  was  advising  me  to  do  a  very  bad 
business,  and  1  went  from  thence. 
'  Did  you  relate  -this  to  any  one,  upon  your 
getting  home  P — It  is  a  roooih  and  ton  or  eleven 
days  ago,  since  this  happened :   how  meay 
men  have  asked  me  about  this  I  know  not,  it  is 
so  long  ago:   as  I  mentioned,  manir  frienda 
and  relations  have  asked :    how  can  I  tell.any 
'one  in  particular  P 

Have  yoo  told  it  to  any  body  P— I  mentioned 
it  to  nobody  immediately. 

Ifid  you  tell  any  body  that  day  P-^I  did  not. 

Did  you  the  next  day  ?t-I  do  not  know  :  [he. 
recollects]'  upon  the  evening  of  that  day  I 
mentioned  it  to  Permanund  Mokerjee. 

Cross-Examination. 

Who  waset  Mohun  Persaud 's  house  when 
you  went  there  P — I  saw  Kissen  Juaa  JDosa; 
be  also  saw  me;  but  in  the  room  into  which  I 
was  carried,  ihere  was  nobody  but  Mohno  Per- 
saud and  myself.  . 

Were  none  of  Mohon  Persaod's  people 
there  P— »I  went  up  stairs :  I  saw  Kiasea  Joan 
Doss  sitting  there  s  I  saw  no  one  elae. 

When  Sf obun  Persaud  spoke  to  yoo^  did  yoo 
understand  that  he  wanted  you.  to  tell  whether 
you  had  wrote  it  or  net,  or  to  any  that  you  had 
absolutely  wrote  it  if  you  had  notP^-Hewcas 
I  tell  what  passed  in  his  heart:  I  tell  wJiat. 
happened :  I  have  taken  an  eath :  yoo  have 
pot  questions  to  me :  what  I  know  i  told  yoo. 

What  did  he  say  to  you  P— «« If  you  dosey 
it,  Jllaha  Rajah  will  be  proved  a  liar,  end  will, 
have  great  puniabment*  Yoo  will  not  say  it 
for  nothing  s  you  will  have  4  or  5,000  ropeea.'* 
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Did  Mobon  PerMod  mean  to  get  the  mpo 
thai  wrote  it,  or  one  who  did  not,  but  would 
8we«r  be  did  ?— He  said,  <*  If  it  b  not  your 
iiand- writiofi^,  find  oat  such  a  man  for  me,  who 
will  say,  Tbescrare  my  letters :  whftt  is  ^per 
to  give  I  will  gi?e ;  and  I  will  render  you  joy* 
ftil." 

Where  does  Permanood  Mokeijee  live  ? — In 
the  same  compound  with  me.' 

What  is  his  employment  f  t— He  is  in  no  em- 
plovment 

Did  Permanood  Mokerjee  ask  you,  or  did 
you  tell  him  ?-^He  asked  me. 

How  came  be  to  ask  you  ? — Because  be  saw 
the  peon  come,  be  asked  me  why  Mo  bun  Per« 
Baud  sent  for  me  ? 

What  was  the  peon's  name?— 4  asked  bis 
name :  I  do  not  well  remember ;  but  I  beliere 
it  was  Gawota :  be  said  he  was  Alobun  Per* 
stud's  man. 

Did  the  peon  go  with  you  to  Blobun  Per* 
aaud's?— Hedidnot. 

When  did  he  call  you  ?— At  seven  gurrees : 
I  went  after  mid- day. 

Had  you  ever  been,  at  Mohan  Persaud's  be- 
fore?^ have,  because  I'owed  him  73  rupees : 
1  never  was  in  that  room  before. 

Did  you  tell  any  body  else  that  day  ? — I 
only  told  Permanund  that  day. 

Did  you  tell  any  one  the  next  day  P— I  did 
not  that  day :  after  that  day  it  got  wmd,  and  a 
f^reat  many  people  asked  me :  1  told.  them. 

Did  M«Mittn  Persand  bid  you  keep  it  a  se- 
isret  ?— No ;  but  there  was  a  great  friendship 
between  us. 

Whom  did  yoa- tell  it  to  nest,  after  you  told 
it  to  Permanood  ? — ^I  cannot  remeo&ber :  many 
people  askeil  me,  and  I  told  them. . 

Whom  did  you  tell  it  to  besides  ? — I  told  it 
Mr.  Durham. 

How  came  yoo  to  tell  Mr.  Durham  ? — Mr. 
Durham  asked  me,  who  was  m^  roaster  ? 

Did  you  tell  any  other  Englishman  ? — No : 
what  have  1  to  do  with  Englishmen  ? 

Did  you  never  tell  it  to  Mr.  Jarret  ?-*-He 
^ed  me  in  this  court:  i  did  not  tell  all. 

To  how  many  bhick  people  did  yoo  tell  it  ? 
*— I  do  not  remember. 

Did  you  ever  tell  it  to  Kissen  Juan  Doss?— 
I  did  not :  I  do  not  remember  any  other  black 
flBau  I  told  it  to. 

Do  you  remember  any  other  person  that 
asked  you  about  it  ?— 1  do  not  remember  one 
that  asked  roe :  there  were  a  great  many,  but 
1  do  not  remember  them. 

Am  many  witnesses  remember  accurately  for 
14  or  15  years,  cannot  you  remember  tor  a 
moDtfa? — I  am  a  Company's  servant:  wby 
efaould  I  take  such  pains  about  it  ? 

Whom  do  you  keep  company  with  ?^-Mr. 
Durham. 

Can't  you  remember  any  one  that  has  asked 
you  ?— I  cannot' rsmember  one. 

Do  you  go  to  make  salams  to  Maha  Ra- 
jah ? — Since  he  has  been  confined  in  gaol  1 
Dave  not  paid  salams :  I  used  before. 

Ak  yoo  sure  you  haf  e  mt  vailed  him 
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he  hM  bef^P  io  gsol  ?*-I  do  n«|:  r^canbar  thi^l 
1  have  visited  him  in  gaol. 

[auestion  repeated.  ]~X  The  gaol  is  tho 
same  street  with  the  Cutcberry :  I  went  to  the 
'gaol  one  day.  J  heard  Rajah  Nobkisseo  uid 
severaipersons  of  rank  had  been  to  pay  salams; 
I  likewise  went  to  pay  sahim :  I  dul  not  se^ 
him:  I  never  went ;but  that  time. 

Yeanddy  (Gaqler)  sworn. 

Did  yon  ever  see  this  roan  at  the  gaol?— I 
think  I  h^ve  seen  him  about  the  gaol. 

Did  you  ever  se^  him  mol*e  than  once?— t 
cannot  say  with  precision :  I  think  I  have  seen 
hiid  oDc^^.andremeo!kberbim  w^li. 

Monohur  Metre  examined. 

Did  any  body  else  shew  you  these  Persiaii 
papers  ?— Yes,  Mr«  Durham  also  shewed  me 
the  teeps:  I  do  not  remember  whether  bo 
shewed  the  bond :  he  asked  me  if  they  #ere  in 
my  hand  writing  ? 

Was  Mohun  Persnod  present  ?-»Yes. 

Was  this  before  or  after  what  passed  at  Mo^; 
bun  Persaud's  house  ?-^t  was  after. 
.  Did  Mr.  Durham,  shew  yon  the  bond  ?— I 
remember  the  teeps :  I  do  not  remember  the 
other.  Mohun  Persaud  shewed  me  three 
ppers. 

How  krog  after  the  conversation  at  Mohun 
Pertand's  did  Mr.  Durham  shew  them  to  youP 
— It  was  one  or  two  daya  after  Mohun  Persaud 
had  shewn  them  to  me. 

Did  you  tell  Mr.  Durham  any  thing  of  Mo« 
bun  Persaud's  offer?— No. 

Relate  what  passed  at  Mr.  DOrbam'S.'— Mr*, 
Durham  looked  at  those  napm,  and  asked  me 
if  they  were  of  my  hand- writing:  he  desired 
me  to  be  certain,  and  speak  the  truth.  I  told 
him  1  would  shew  him  my  hand-writing  in  the 
book  of  the  Cutcherry  :  when  they  were  com* 
pared  they  were  found  not  to  affree. 

Who  were  present  beside  Mr.  Durham  ?— > 
Mohun  Persaud  and  Jaggutchund,  the  8oa*ia« 
law  of  Maha  Rajah. 

Did  yoo  then  say  that  Mohun  Persaud  bad 
asked  yoii  the  same  questions  before? — Nos 
why  should  i  do*  more  than  answer  his  ques- 
tions? 

Did  yon  any  other  time  tell  Mr.  Durham  of 
the  offer  made  you  by  Mohun  Persaud? — An<v* 
ther  time  Mr.  Durham  sent  to  me,  and  asked 
if  Mohun  Persaud  had  offered  me  any  money : 
I  told  him  what  I  have  before  related. 

How  long  is  it  since  Mr.  Durham  sent  ibe 
yoo  ?<-»It  was  before  the  grand  jury  met. 

How  long  before?— «>AMut  four  or  five  days: 
I  can't  tell  with  certamty. 

Did  yoo  come  when  Mr.  Durham  sent  for 

ron  first  ?— A  man  came  to  me  aboot  mid -day : 
said  1  was  sick,  I  wooM  come  the  next  day. 
Were  yoo  really  Bick?«>-I  was  fiiverisby  and 
had  a  purge. 

IVfaat  ooDversatibD  passed  betwen  yen  and 
Mr.  Durham?— He  aaked  ne  if  Mohan  Per* 
saad  had  offered  me  money :  I  asked  what,  l» 
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niiiiv  Eng^nb  gvotiemen  of  it ;  I  OAiraot  dcntt. 

When  was  tpifl  coDTeraatioD  P— It  tras  nine 
or  ten  months  before  I  g|ive  «?ideDce  of  this 
aiiair  before  tbe  jadges.  There  was  a  suit,  at 
that  time,  in  tbe  Dewannee  Adawlut.  Hohua 
Persaud  bavim;  beard  what  I  related  about 
Maba  Rajab  Nundocomar,  asked  me  about  it, 
and  desired  me  to  come,  and  gife  evidence  of 
it  on  the  water  of  tbe  Ckinges. 

Do  yon  miderstand  Eogtisb  ?— No,  I  do  not 

When  did  Mohan  Persaud 'first  bear  what 
yon  have  said  F— I  have  before  said,  it  was  nine 
or  ten  months,  before  I  gave  evidence  before  the 
judges :  he  desired  me  to  give  evidence,  re- 
specting this  business.  I  believe  it  was  10  the 
month  of  Assen. 

When  P— 'When  this  affair  was  coming  into 
the  Adftwlut  (this  Court,)  be  said,  You  rensem- 
her  what  passed  between  you  and  Maba  Raiab ; 
y  on  m  list  gi  ve  evidence  of  it. 

How  long  was  this  before  you  gave  evi- 
dence?-'-About  ten  01*  twelve  months  before  I 
gave  evidence.  -  There  are  aooonnts,  payments, 
and  receipts  between  us.    ^ 

Did  tliis  coBversation  pass  at  this  time  ? — I 
went  one  day  to  bis  house ;  and  be  there  de- 
sired me  to  give  evidence  of  what  passed  be- 
tween me  and  the  Maba  Rajab. 

Who  was  present? — This  is  God's  Adawlet, 
and  I  will  tell  no  lies.  '  I  went  upon  business  to 
bis  house,  and  nobody  was  present. 

At  what  time  of  the  day  was  it?— About 
three  or  four  gurries  of  tbe  day  remained. 

In  what  room  of  Mobun  Persaud's  bouse 
was  it?-— On  a  terrass,  up  stairs,  there  is  an 
upper  room,  where  Gui^bissen  lives:  on  tbe 
outside  of  that,  there  is  agunja,  where  we  smt 

Were  yon  sitting  at  that  time?— We  were 
sitting. 

Who  ^ot  up  first?— I  got  up  first;  and  got 
my  dismission  and  went  away. 

How  long  was  he  there  ?— Three  gurries  of 
the  day  remained,  when  I  went  there ;  mod 
when  I  went  away  tbe  lamp  was  lighted. 
Gungabissen  was  aaleep  upon  his  oott ;  there 
were  two  or  three  servants  there. 

Wh«re  did  you  see  these  servants  P- —In 
Gungabissen's  room.  I  went  out  of  tbe  room, 
they  were  there. 

Be  particular  in  telling  Mobun  Persaod's 
answer.-— When  I  delivered  the  message  from 
Maba-Riyah,  he  said,  1  have  told  a  great  many 
English  gentlemen  of  this  aflEair,  and  cannot 
desist. 

Did  be  say  any  thing  else  to  bim  P — He 
said,  I  have  told  many  English  gentlemen ; 
think  within  yourself,  bow  can  1  desist. 

Did  not  Mobun  Persaud  say,  if  I  had  known 
tills  sooner,  it  might  have  been  .done? — He 
said  no  more :  be  said  be  bad  told  many  gen- 
tlemen :  think  within  yourself,  boir  can  I  de» 
sistP 

Did  Mobun  Persaud  say,  if  this  affair  had 
been  mentioned  before,  it  would  have  been  pos- 
sible to  have  done  it. 


1039] 

what  manner;  and  told  bim  what  I  have  before 

related. 

Mr.  Dvtham  sworn. 

I  wdft  told  by  my  sircar,  about  three  daysafler 
tbe  commitment  of  Maba  Rajah,  that  the  man 
that  wrote  tbe  bond  was  the  Munshy  of  the 
Cutcherry,  and  that  he  had  been  at  that  time 
Munshy  to  Maba  Rajah.  .  I  shelved  him  the 
bond,  and  asked  him,  in  tbe  presence  of  Jag- 
gutchund  and  Mobun  l^ersaod :  he  took  the 
bon'd  and  read  it ;  looked  at  it  long  and  accu- 
rately :  I  gave  him  all  three ;  I  do  not  know 
^hich  first.  He  looked  accurately  at  the  first, 
4ind  then  said  it  was  not  his  hand.  •  I  desired 
bim  to  be  exact,  to  recollect  himself,  and  if  he 
had  wrote  it  to  tell :  he  still  said  it  was  not  his 
band.  I  then  bid  him  bring  me  the  Cutcherry, 
which  he  brought  immediately :  from  my  idea 
of  Persian  I  did  not  think  them  tbe  same  hand. 
Mobun  Persaud  insisted  they  were,  from  his 
ide^  of  Persian.  -  He  knew  as  little  of  Persian 

,  as  I  did  myself.  Not  a  word  passed  of  any  offer 
from  Mohun  Persaud,  or  his  having  seen  the 
pafiers  before :  every  day  after  that  he  was  at 
my  house ;  he  never  mentioned  a  word  of  any 
offer  from  Mohun  Persaud:  oneof  the  Molla- 
vees  of  the  Cutcherry  told  me  he  was  to  say  so. 
I  sent  for  Monohur,  and  be  told  me  just  what 
be  has  now  related. 
[Memorandum.  Two  of  tbe  witnessea,  Ram- 

-  fiaut  and  Bolgoviod,  that  were  on  the  back  of 
the  indictment,  not  having  been  called  by  the 
prosecutor,  and  it  having  been  observed  by  the 
Court,  and  the  counsel  for  the  prisoner  being 
told  that  they  might  call  for  them,  tbe  counael 
lor  tbe  prisoner  said,  he  was  well  acquainted 
with,  and  could  give  the  reasons  why  the  coun- 
sel for  the  prosecution  hsd  not  called  them,  and 
that  he  should  immediately  caU  them.] 

Hamnaut  examined. 

Do  you  know  Mobun  Persaud  P— I  do. 
•   Were  you  present  when  Maba  Rajah  was 
examined  for  the  forgery  before  the  jtidges? — 1 
was  examined  that  day. 

When  was  it?— It  was  on  Saturday  :  it  was 
upwards  of  a  month  ago. 

What  day  of  the  month  was  it?— I  do  not 
know. 

What  induced  you  to  go  there  then  ?— There 
was  formerly  a  great  friendship  between  Maba 
Rajah  and  Mohun  Persaud :  tbey  both  took  a 
great  deal  of  notice  of  me  about  that  time  they 
quarrelled,  and  I  went  equally  to  both  v^en 
tbev  were  separated. 

At  what  time  was  tbisP-^I  remember  the 
time,  when  Maba  Rajah  one  day  said  to  me, 
You  know  I  like  no  one  better  than  Mohun 
Persaud,  except  my  son:  now  be  wishes  to 
ruin  me  in  Ibis  affair  of  BoUakey  Doss ;  he  is 
only  an  attorney  in  this  affair:  tdl  bim  be 
cannot  get  more  than  5,  7,  or  10,000  rupees, 
by  succeeding  in  this  affair ;  tell  him,  if  be 
pleases,  I  will  give'  bim  15  or  .S0,000  to  desist 
from  this  prosecution  ;  I  told  Mohun  Persaud, 
ai4  AlobiiD  Peisaud  said,  i  hav^  told  a  great 


[He  gives  tho  ww»  lunwcTi  and  i»yi|  tbe^ 
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are  the  woids.  MohuD  Persftiid  spoke  as  I 
have  related. 

.  [No  fuptberansweroould  be  obtained;  being 
threatened  witb  commitinent,  he  said,  These 
are  the  words  Mohun  Persaud  .spoke;  what 
more  sbooid  be  sajy  ?] 

Was  tbe  lamp  lighted  before  yoa  went  awa^c 
Ireiii  Mohun  PersautFsP— Yea :  the  lamp  was 
lighted  before  I  went  away* 
.  flov)ong?«-''I  went  at  tbe  time  the  lamp 
was  lighted,  or  about  a  minute  or  two  afier- 
wards.  % 

Who  lighted  tbe  lamp  P"— There  was  no 
lamp  where- we  were:  the  lamp  was  in  Gun* 
gabtssen's  room. 

What  kind  of  a  day  ?  was  it  iair  or  not?— 
It  watf  a  rainy -day :  1  went  with  my  shoes  on : 
1  walked  there. 

Was  not  this  15  days  before  Maha  Rajah 
was  taken  npp— I  said  it  was  10  or  12  days. 

Had  you  e?er  afterwards  any  couTersation 
with  Hohuu  Persaud  on  this  subject  f-- -I  used 
almost  every  day  to  go.  to  Mohun  Persand's. 
I  went  after*  that  on  my  own  business ;  there 
was  no  otben  conversation  on  this  subject,  till  ( 
came  here.  1  have  myself  a  suit  in  this  court, 
and  come  almost  every  day.  He  ti)ld  me  the 
moming  of  the  day  1  gave  evidence,xto  come 
here.  -I  came  here  i^  the-  moriung ;  the  first 
Mght  J  had  of  him,  was  in  tbe  Adawlet. 

Do  you  mean  the  -  first  or  second  time  you 
wereexaminedP-*-!  was  examined  before  those 
gentlemen  the  first  day.  [Pointing  to  Mr. 
Lemaistre  and  Mr.  Hyife.] 

Where  did  you  see  Mohun  Persaud,  after 
TOO  gave  the  evidence ^^— The  first  sight  I 
bad  of  him  was  here. 

Whom  do  you  come  to.  at  the  Jidawlet  ? — I 
always  come  to  that  gentlemaui —  [Pointing  to 
tbe  Under  Sheriir.]    . 

'  When  did  you  see  Mohun  Persaud,  aAer 
you^  gave  your  evidence  the  first  time?— I 
ased  to  see  him  every  day. 
-  When  did  he  teU  you  to  come  here?-— He 
told  roe,  the  day  I  conversed  with  him  on  the 
subject,  that  1  was  to  give  evidence  here.  He 
said,  I  most  be  there  on  Saturday  se'nnight. 
How  should  1  have  known  when  to  come,  if 
Mohun  Persaud  had  not  told  roe? 
.  When  be  told  you.so,  was  it  the  first  tiroe  he 
wasexaroined?— it  was  tbe  first  time  he  was 
ezaonned. 

'  Did  Mohun  Persand  offer  to  give,  you  any 
money  betbre  the  judges  ?— Why  should  he 
give  me  rupees  in  such  a  case?  Why  should 
yoa^uBk'mesuch  a  qdestion?  I  am  not  .worthy 
such  sespicion,  as  the  gentlemen  of  the  coun- 
cil, and  all  the  pnncipal  people  in  Calcutta, 
well  know.  I  am  much  engaged  in  business 
with  Mohun  persaud,  13,000  rupees  is  due 
to mel  1  I  gave  Mohun  Persaud. a  writing, that 
when  I  received  it,  I  would  give  Mohun  Per- 
eaud  four  annas  in  tbcf  rupee ;  this  was,  if  Mo- 
hun Persand  would  give  me  500  rupees,  in 
ready  money.  J  have  not  received  all  the 
money.  * 

c  Did  TMofann  Peivaad  nerer  make  yoo  any 
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promise,  in  conaeqoence  of  giving  your  evi. 
dence  ?---He  never  did. 

Do  you  know  Gopen ant- Doss?— 1  do  not. 

Do  you  know  Rada  Cunt  Roy  ?— -I  do  not. 

Do  you  know  Gungadar?---!  do  not' 

Hacf  you  ever  any  conversation  with  Gope« 
nant  Doss,  at  the  time  you  examined  betbre 
the  Grand  Jury,  or  before  Mr.  Justice  Le- 
maistre, or  Mr.  Justice  Hyde  ?-  - 1  do  not  know 
him.  I  do  not  recollect  having  any  conversa- 
tion with  such  a  person. 

Have  you  any  relatiota  of  the  name  of  Gope* 
naut  Doss f ---My  house  is  at  Malda.  I  do 
not  know  1  have  any  relation  in^  Calcutta  of 
that  ,name.  There  is  a  Gopenaut  Doss  at 
Malda,'  who  is  a  relation  of  mii&e*  He  is  of 
my  cast, 

[A  roan  is  produced  ;  and  the  witness  is  ask- 
ed^ if  h^  knows  him.]— -I  do:  his  name  i$ 
Gopenaut  Nazzer. 

[The  man  heiifg  sworn,  is  asked  bis  name.J 
A.  My  name  is  Gopenaut  Doss. 

RamnauVs  Examination  continued. 

Ramnaut.  Every  body  calls  him  Gopenaut 
Nazzep.  .  He  one  day  asked  me,  if  1  would 
enter  into  friendship  with  him.  He  asked  me 
if  1  would  have  a  farm  ;  and  said,  Come  to 
my  bouse,  if  you  will  do  the.<e  things,'  it  will , 
be  better  for  you.  I  answered,,!  do  not  know 
your  house.  On  another  day  he  sent -a  man  to 
me :  1  then  sent  an  Adawlet  Peon  with  him,  to 
see  where  his  house  was.  I  did  not  want  any 
'  tbinsif  with  him  :  1  did  not  go  to  his  house. 

What  did  he  say  to  you  ?---He  said,  Will 
you  have  a  farm  ?  Will  you  come  to  my  house  ? 
There  are  some  persons,  whose  business  it  is  to 
be  witnesses. 

What  was  his  reason  for  coming  to  the 
house?— -He  put  his  palanquin  down  at  my 
door.     I  don't  know  his  reason. 

What  did  he  say  to  you  ?•— He  told  me  what 
I  have  said  ;    if  I  have  told  you  wrong  you . 
punish  me.     I  know  of  the  state  of*  this  man. 

Why  did  he^offer  the  farm  ?-•-!  never  knew 
tbe  man  :  I  had  no  conversation  with  him ;  I 
wondered  he  should  offer  roe  the  farm.  1  be- 
lieve he  is  a  farmer,  a  native,  collector,  and  a 
nazzer.* 

Whose  nazzer  is  he  ?— 1  have  heard  him 
called  Gopel  Mezer.  I  don't  know  whose  naz- 
zer he  is. 

Is  he  any  relation  of  yours  ?— He  is  lio 
relation  of  mine:  a  great  many  things  of 
this  sort  will  come  out.  I  was  standing  at 
tl>e  door  of  Mr.  Killican :  Sheck  Mahomed 
Gellamey  began  to  say  to  me,  Maha  Rajah 
is  a  Brahmin,  he  will  now  he  ruined.  Da 
you  save  him  ;  -you  owe  Maha  Rajah  money. 
That  he  will  excuse  you. 

[The  Court  here  interrupts  him ;  saving 
he  must  npt  tell  what  another  man  had  sauf  to 
him,  and  telling  the  jury  to  take  no  notice  of  it.]- 

When  was.4he  offer  of  the  farm?— It  was 
af\er  Maha  Rajah  was  in  confinement. 

*  Properly  nojsir,  an  inspector  or  supervisor. 
3X 
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What  dd  [iefti^«  «y  of  liiA  ?— Tkej  ifwak 
ill  of  him. 

U  be  to'to  believed  iipim  bis  oatb  ?t-I  c^n- 
aot  t«y  lie  is  nol  III  be  believed  upen  bit  eetli. 

Jlfo^ii  Ptrmud  ewnwned. 

[^I^ewn  ezbibil  marked  M.]  [For  a  ee^y 
oftbit,  vide  p.  98S«] 

On  wbal  oeceeieB  was  tbie  paper  drnwneal  F 
— ^Tu  sbffw  to  BoUakejr  Doss's  wife. 

Were  tbe  paoers  sbewn  le  Maba  imali 
NuDdeeoiiiar?---m:  never. 

Was  it,  wbeo  drawn  out,  represented  to  Bel- 
lakey  Dois's  wifeP— Pudmobun  Doss  aisae 
signed  it»  and  carried  it  awa^. 

Wben  did  you  yourself  sifn  it? — Wbca 
tbere  wss  a  dispute  between  ftirilabey  Doas'a 
widow,  and  Podnobno  Doss,  I  signed  it. 

Was  tbis  after  you  settled  llaha  fU^Bk  Nb». 
doGOaaar's  aooount  ?— Loogaf^ 

How  longf*.— Eigbteen  or  twenty  daya  after 
Maba  Rajab  reoeiv«l  tbe  bond. 

Witb  wbat  view  did  you  sign  it?— Wbea 
Bollakev  Does's  widow  ealled  ase  to  her,  abe 
oboerveu  ray  signature  was  not  to  it :  apon 
whicb  Pudmobun  Pass  observed,  that  tbe 
widow  of  BoUakey  Doss  bad  taken  natioe  of 
my  signature  not  being  to  it  He  said,  ^*  Hera 
i«  no  name,  no  teepe,  no  aecooot;  only  pat 
your  name  to  tbis.  Wbjf  do  you  make  aay 
doubt  about  it?  only  sign  it,  and  I  will  give  it 
you  back/'   * 

Is  tbis  Maha  Raj%h  Kundooomar's  aeeount, 
<or  not?— Look  if  yon  cau  find  bis  naase  te  it. 

Is  it  bis  account  or  not?- -It  is  not  bis  ae- 
con  lit. 

Do  you  mean  that  tbis  paper  does  not  ooa* 
tain  the  acooiint  of  Ms(ia  Rajab  Nund6oe« 
mar  ?-— No  ;  the  name  of  Maba  Raiah  Nua« 
dooomar  is  not  in  it,  nor  was  it  delivered  to 
blm. 

Does  any  part  of  this  paper  oonstitttte  Blaba 
Rajah's  aooount  9— It  is  M  flia  Raiab'a  aoooiinl: 
the  Durbar  Kairutob  is  tbere;  be  took  tbe 
bond  for  li9,000  rupeee,  and  obtained  60^000 
rupees  for  D|irbar  ocpences. 

Will  you  swear  positively  thai  tbta  aooonat 
was  settled  at  the  Maba  Rajah's  bouse,  m  tb« 
presence  oi  (3boyton  Naut  ai|d  otbeM? ••- Ho^ 
It  was  not. 

Was  it  never  settledi  either  in  writing  or  ver- 
bally, at  tbe  Maba  Ri^'s  heusa,  wben  yon 
wiui  present?*-- It  was  nefer  settled  wlien  I 
was  at  tba  Maba  R^jab^  bouse. 

You  have  aaentiwied  ttie  Dittbar  oharses: 
are  tbe  other  artieles  right  and  troe  ?— I  nave 
not  said  tbe  60,000  rupoe^  were  either  rigiit  or 
wrong* 

What  doyea  aay  now,  were  tbey  right  or 
wrong ?••« -There  was  note  oowrte  expended  in 
Durbar  expenoes. 

How  can  you  posstUy  knew,  that  the  Maba 
Riyab  never  peid  any  Doibar  obavgcs?— 
He  may  vpenliis  own  aoeeunt ;  net  open  (bis. 

When  was  it  you  first  suspected  this  ae- 
oottit?— WbcB  iiaha.  Rijah.  flnt  mendencd 


Do  you  know  of  Gowanny  Chun  Nag  ?•— 
No. 

Do  yoo  know  Ram  GopaolGosa?-- <^No. 

Do  you  know  Hurrikissen  Muckerjee?— I 
know  him :  I  believe  heis  the  brother  of  Harry 
Cimt  Muckerjee. 

Did  you  make  him  write  any  paper  ? — I  did 
occasion  him  to  write  a  paper }  but  if  you  oan 
prove  that  I  ofi*ered  or  gave  money  to  any  one 
to  swear,  let  nie  be  punished  i  tbey  occa- 
sioned Muckeijee  to  write  it.  I  went  to  the 
bouse  of  Mr.  Driver;  Hurrykissen  Muckeijee 
was  tbere.  I  said  to  tbe  three  men*  two  of 
them  were  my  men,  that  were  witnesses  in  tbe 
afiair  of  Mahomed  GoUamee.  I  said  to  them, 
Whatever  you  know  about  this  affair,  give  me 
in  writing.  They  said  to  Hurrykissen,  Write 
to  me.  Tbe  paper  had  been  wrote.  Thj^ 
two,  Govin  Siofif,  and  Gundaram  Roy,  siffue^l 
it.  I  said  to  Hurrykissen,  These  men  have 
given  me  a  paper,  witness  it :  he  said,  1  will 
not  be  a  witness  to  the  paper :  I  shall  be  called 
into  the  Adawlet,  if  I  am.  There  was  another 
sircar  there ;  and  that  paper  being  torn,  the  sir- 
car wrote  out  anotlier. 

Gorpe  Naut  Dost  examined. 

Do  yon  know  Raronaut? — 1  know  him. 

How  long  have  you  known  bim?— -1  bi^ve 
seen  hiro  in  Calcutta  four  or  five  years.  I  saw 
him  wben  Mr.  Hastings  first  caine  ta  the  go- 
vernment. 

Had  you  any  conversation  witb  him  about 
any  evidence  against  Maha  Rajah  Nundu^- 
mar?-— 1  bad. 

tlelate  it.^-On  the  9th  day  of  Choite,  I  was 
goinjf  to  tbe  hou^e  of  Air.  Cottrell :  I  saw  him 
to  the  south  of  tbis  house ;  he  made  a  salam ; 
I  asked  him  where  be  was  going ;  he  said,  I 
have  taken  a  buzar  in  farm.  He  was  on  horse- 
back, and  I  was  in  my  palanquin ;  we  kept 
company  on  tbe  road.  I  asked  niua  wh^t  be- 
came of  the  evidence  he  gave  in  Maha  Rajah's 
affairs :  he  said  to  me,  Mohan  Pefsaud  has  paid 
the  ex  pence  of  my  house,  and  given  me  300 
rupees  to  give  evidence.  I  said,  if  you  have 
done  tbis,  you  have  done  a  bad  affiiir ;  no  words 
are  secret  m  Uie  Adawlet.  He  went  one  way, 
and  (  went  another. 

Ramndut.  He  says  he  was  in  a  palanquin, 
4nd  1  was  on  borseuack :  is  it  likely  such  a 
conversation  should  pass? 

Attaram  Btue  examined. 

Do  you  know  Mobun  Persaud?— I  do. 

How  long  have  you  known  him  ?— Fifteen 
or  twenty  years. 

What  is  his  character?-— I  know  nothing  of 
bis  character. 

What  do  people  say  of  him?— Nobody 
speaks  well  of  him. 

Do  they  speak  ill  of  him  ? 

Court.  You  should  ask,  whether  he  is  to 
be  believed  upon  his  oath  or  not. 

Nemo  Dou  examined. 
How  long  have  you  known  Mohan  Per- 
iaiid  ? — Twenty  or  twenty « five  yeafs. 
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lb  Hii!»  ikflit  MMe  DilHiit>  expellees  WoM  iirise, 
1  fiota  that  ti  Ae  piad  double. 

V^blMi  4M  ydu  iirat  «tt«p^t  tk«  totad  to  k^ 
fttf|f^P«-FSM*  days  lifter,  Mibft  tttjAh  Niiti* 
AxMttilkr  biittielf  iaid^to  toe,  We  hate  prepar- 
ed three  papert. 

Irak  Aot  fhit  it  thi^  ttm«  the  bohda  #ere 

Sid  P^-^He  hud  th<»  VimAey  in  his  poteeMm. 
16  bonds  t^el^e  Whh  Maha  lUyab,  When  Pud- 
tt^btm  Doas  Mid,  Let  da  ^et  the  bonds. 
•  Whfeil  did  PodfOobud  DOsa  fhrst  ittf^ftn  yoa 
of  it  P-»Wh«ii  the>  bOhds  were  pttt  ihto  the  pos* 
aeaaion  of  Maha  Rajah. 

^by  dfA  y^.  ttot  be^d  ibis  prMe^ifon 
flOODerthenP-I  had  fery  liMb  pnwd^ki  the 
busineto  df  the  decHi^§d.  Pudknohud  Dbss 
W«k  the  risaillM*. 

Vfhkn  did  ydb  bi^tt  t»  bdVb  tbb  hMnttge* 
iblHit  of  th6  biisib^  P— Uffod  the  dl^iith  of 

piMi[i»lidti  tym. 

When  was  tbht  P— lb  tbe  HMtilh  bf  Castic1c> 
l^i9,  [Nfk|ffo«  y^h]  dbottl  fodr  yell's  figo. 

Did  joQ  e?er  meotioD  yoar  apprehensiuus  lif 
IbPfi;^  to  <*uddl6hiiD  l)b8ft,  and  Hdtise  biib  to 
^Irweteble  ?— Wheb  Ptrdmohati  Donis  brought 
the  bond  from  Maha  Rajah  Nandbdomar  ih  the 
ilYgfht,  iftd  redd  h  to  mft:  I  asked  hltfo  the  ibl- 
IW^ffH^  MoWhig;  if  he  had  brought  All  the  Bonds. 
He  8&#ed  tne  the  three  papers,  and  had  thb 
FfcMia  tead  tb  me :  I  daid,  dothing  was  due 
4Hi  those  papers :  w|Ut  did  they  hieanP  Pud*, 
mobdn  J(los8  sahl,  Aemain  qaiet,  abd  I  #ill  itl- 
ibrm  you  of  the  circumstances  of  it  Afteir 
til&t,  the  widow  bf  Bollakey  Dote  bomptaiued  to 
Bf I*.  Ruitei  throufifh  CosSinatat :  Goshein  like- 
#1116  cdtHptaib^d  in  the  adawIM  (i.  e.  itf i^yor'^ 
donrt,  arid  made  Mr.  iMagee  one  attorney,  and 
Mr.  Bealy  his  iaw  attdrney.' 

Did  PuUolohttn  DosS  ev^r  after  pie  yod  m- 
tMbclorv  actnoUtits  of  these  bonds  P— No :  healo 
Wbya  pm  me  off,  by  laying  be  would  infbrm 
me  of  the  circumstances. 
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Did  yob  appijr  dfteb  to  him  for  that  purpote  P 
*-I  did  not  nress  hitti  much:  Qosheid  did: 
aitd  Podmonmi  Dosij  in  consec|oence,  wat 
thrtrno  into  Cobftiienlent. 

If  yoa  suspeoted  foi^gr^ry,  Why  did  yoti  nbt 
press  him  P — He  uaed  always  to  put  me  off,  by 
saying  he  would  tell  me  tlie  circumstances. 

ion  ought  to  have  pressed  him  mach; 
y^YfY  did  you  notP— I  and  Bollakey  Doss's 
widow,  Goahein,  Gungabisseo,  and  BallgoTin, 
used  alwaya  to  be  pressing  Pudmohun  Doss 
to  settle  the  accounts,  and  delirer  them  over. 

Did  you  ever  mention  your  suspicions  to  the 
widow  r — I  did  not  with  my  6wn  mouth,  be- 
cause I  was  not  with  her,  but  by  the  means 
of  Diirhamcburn  I  did. 

Did  you  e?er  by  those  means  inform  her, 
that  vou  thought  it  a  forged  bond?— What  I 
told  her  through  Durhiimchund  was,  that  the 
Durbar  expences  charged  in  the  account  were 
unjust.         • 

Tell  at  what  time  you  i!rst  suspected  forgery 
of  the  bond ;  and  that  the  seal  of  Bollakey  Doss 
was  improperly  made  ulie  of. — Maha  Rajah 
mentioned  to  me'the  bobd,  and  then  I  suspected. 
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floWs0bBN-Th6  morliittg  after  the  night 
the  bond  was  senu 

What  did  ydtt  see  to  make  yon  siMp^i  it  ?-^ 
I  had  before  reason  to  suspect  it,  becaase  BbU* 
lakey^  D<Ms  kept  regular  accounts,  and  that  no 
mentiod  had  ,beeb  made  Of  it  til  bis  aeeouots : 
I  hadtiever  beard  it  flidm  Bollakey  Doss:  I 
had  seen  the  letter  of  attorney,  in  which  10,000 
rtih^^  were  mentioned  as  a  balance. 

Did  yon  see  opon  the  face  of  the  bond  any 
thing  to  make  you  suspect  itP— It  waa  not 
signed  by  Bollakey  Doss^  and  1  knew  that 
Sdltabut  Was  dead  a  year  and  ft  half  befbre. 

Before  what  P>-A  year  or  tWo  before  BoU 
lakey  Doss  died. 

What  objeeiion  eould  his  death  b)»  to  the 
Witnessing  il  bond  in  setenty-two?  [Bengal 
y6ar.}— 'A  mad  Ittay  write  n  bond  and  antedate 
It. 

Wb^li  were  yoii  sd  far  ci^rtain  as  to  prose- 
ctttb  ?— >Wben  I  saWthe  accodnt  of  jet^els,  the 
ndnie  bf  Rdgbbitut,  and  the  metation  Of  plunder, 
I  knieW  it  was  forged^  and  frOkn  the  nature  Of 
the  bond,  which  is  not  regular  in  it^^lf,  being 
conditional?  bonds  aire  not  commonly  made 
out  so  when  ihnu^y  is  received. 

W^s  it  from  the  sight  of  the  seals  or  signa- 
tnre,  or  the  contents  of  the  bonds,  that  made 
you  firet  suspect  P — All  these  circumstances  tob 
gMb^;  1  mentioned  it  dft6h  to  Mahomed 
Conimaul. 

Are  not  the  ^ight  bonds  on  thb  N^gree  ac- 
connt,  charged  by  you  and  Pudibohnn  Doss  t6 
Bollakev  Doss's  estate? — I  wrote  nothing; 
Pndokoiiun  Doss  Wfnte  e? ery  thing  forcibly 
bimaelf.  ^ 

Are  tbdt  ndt  ehlirged  tn  Bollakey  Doss's 
tf^teP— 'nie  bonks  were  in  Pudmohun  Doss's 
hadds,  hb  might  enter  what  be  pleased. 

Were,  or  were  not,  the  Irands  charged  to  thn 
estate  P-^Pndmohnn  Doss  and  1  never  acted  in 
conjantiion  ib  such  a  bUshi^BS.  ^ 

Tiien  wd  art  to  understand  that  yon  did  not 
charge  it  to  the  estate  P — I  was  not  permitted 
to  see  liny  thibg.  ' 

What  is  the  amoont  of  those' eight  bonds  ? — 
One  lack,  43,485  rupees. 

Who  brought  thi»  bond  to  your  house  the* 
mornidg  yon  first  anspecteil  P— Pudmohun 
Doss  brought  it. 

Were  you  present,  when  Maha  Rajah  gave 
it  tb  PuUbiOhun  Doss  ? — t  was,  and  so  was 
Gungabissen. 

Were  any  other  bonds  or  ieeps  cancelled  be* 
sides  P — ^There  were  three  papers  cancelled,  the 
bond  and  two  teens;  two  were  for  35,000 
rupees,  the  other  tor  48,0S1  sicca  rupees,  be- 
sides batta. 

When  did  you  first  see  this  account  [M]?— 
When  it  Was  signed,  and  afterwards  in  the 
Dewanny  Adawlet,  only  those  two  times. 

Where  did  you  sign  it? — At  the  boose 
where  I  now  liVe. 

Are  the  other  articles  besides  Durbar  changes 
true  P — It  is  no  account  nt  all :  it  is  not  re- 
gular. 

Do  you  know  of  any  of  the  sums  in  it  P— Is 
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any  oue  artide  right  ? — HoW  can  1  tell  if  it  is 
right  ? 

Why  then  did  you  sign  it? — ^To satisfy  Pud- 
inohun  Doss  aud  the  widow. 

Do  you  know  Cboylou  Naut?— I  do. 

IV ho  is  h€  ?--rA  servant  of  M aba  Rajah's. 

Look  at  the  account,  and  say  in  what  rupees 
it  is  ?— -It  is  not  specifted. 

Look  at  the  last  hue  hutt>De.— It  is  carreut 
rupees. 

Do  you  know  of  ao  entry  in  the  books  of 
129,630  rupees  P — No,  I  do  not. 

Do  you  know  of  an  article  in  the  Curra 
Nama  of  69^630  rupees,  written  by  Pudmobun 
Doss,  and  signed  by  Bollakey  Doss?-— No. 

Do  voutknow  Monohur  JVIunshy  ?—• •!  do. 

Hadf  you  e?er  any  conversation  with  him 
about  any  evidence  l^e  was  to  give  in  this  cause, 
or  about  the  bond,  and  what  passed  on  that  oc- 
casion?— 1  shewed  the  bond  first  to  Juggut- 
chnnd  :  1  shewed  it  also  to  €oja  Petruse ;  his 
JVIunshy  read  it:  I  then  shewed  it  to  Mr. 
Durham,  'to  shew  it  to  Mohonur ;  he  accord- 
ingly did  so. 

Did  you  shew  it  to  Monohur  before  Mr. 
Durham  shewed  it  biro  ?— -It  was  not  in  my 
possession  before  ;  I  could  not  shew  it  him  ;  I 
shewed  him  a  copy,  whicli  I  also  shewed  to 
many  |)eople. 

Did  you  not  shew  him  the  original,  the  day 
before  you  shewed  it  him,  through  Mr.  Dur- 
ham?---1  can  lake  my  oath  I  never  shewed 
liira  the  original,  before  I  shewed  him  the 
copy. 

Where  did  you  get  the  copy  ?-— I  took  it  out 
of  the  Mayor's  court. 

Did  you  erer  send  for  Monohur  to  your 
bouse  on  this  occasion  ?--,He  owes  mc  100 
rupees,  1  have  sent  for  him  of\en  on  that  ac- 
count. 

Did  you  ever  send  to  him  about  tire  bond, 
and  ask  him  if  he  wrote  it  ?— I  never  seat  to 
bim  purposely  to  shew  him  the  copy, 
,  Did. you  send  to  him,  and  did  you  shew  him 
the  copy  ?-— It  is  two  years  since  I  shewed  hhn 
the  co)>y. 

Have  you  not  shewn  the  bond  or  copy,  with- 
in these  three  months  ? — No. 
.   Did  you  ever  shew  any  teeps  to  Monohur  ? 
—  -Yes,  in  the  house  of  Mr.  Durham. 

Did  you  nut  shew  him  the  teeps  about  three 
days  before  Maba  Rajah  was  in  confinement  ? 
— No. 

Did  you  never  shew  them  to  him,  except  at 
Mr.  Durham's  ? — No. 

Did  you  ever  desire  Monohur  to  say  be  wrote 
the  bond  ? — No. 

Did  you  ever  ask  him  if  he  had  written  the 
bond  or  teeps  ? — Yes,  a  great  while  ago  ;  not 


lately ;   two  years,  or  two  years  and  a  half 
ago. 

What  answer  did  he  make  .V-That  it  was  a 
good  while  ago:    he  could  not  recollect,  whe- 
ther he  had  or  had  not;   but  when  be  should  , 
see  them  he  might  tell. 

Did  he  ever  say  any  thing  of  finding  another 
person  who  had  wrote  them  ?— Yes,  I  told  him, 


if  he  knew  the  penon-who  wrote  then,  I 
wished  h€  would  bring  him :  he  sak)  that  |lii» 
Rajah  seldom  wrote  difiereot  papers  with  the 
same  Monshy,  and  that  as  I  hai  pot  the  origir 
Dal  bond  to  shew,  he  should  pot  he  able  to  find 
out  the  persons  who  wrote  them.  , 

Did  you  make  biro  any  promise,  in  csie  he 
produced  the  man  ?— I  did  say,  thatif  hewsuii 
bring  the  man  that  reaUy  wrote  the  bosd,  I 
would  give  him  a  sum :  be  said  to  me,  he 
thonght  the  Munshy  who  wrote  it  wai  toned 
off  from  Maba  Rajah,  and  gone  to  Moor- 
shedabad. 

Did  ybu  ask  the  name  of  •that  Miinihy?-^ 
No :  I  did  not  ask. 

Why  not,  if  you  wanted  to.procure  biia?— I. 
did  not,  because  Monohur  promised  to  find  oat 
the  man  when  he  came  back,  and  1  might  ihesr 
him  the  bond :  a  man  of  the  name  of  Babft 
Cawdy  first  directed  me  to  Monohur,  ia  em' 
sequence  of  which,  1  spoke  to  him. 

How  long  ago  ?— About  two  yean  aid  s 
half. 

Were  you  not  acquainted  with  Monohnr  be- 
fore ? — Yes ;  long  ago :  be  was  a  servaot of 
Maba  Rajah's. 

Were  not  you  and  Maha  Rajah  ooce  vpos 
good  terms  together  ? — Yes ;  upon  teroii  of 
strict  friendship ;  he  loved  me  as  his  son. 

Was  Kissen  Juan  Doss  at  your  bouie,  vhcn 
you  shewed  the  copy  to  Monohur? — Itwai  a 
year,  or  a  year  and  a  half  ago :  1  cao't  re- 
member. 

Has  Kissen  Juan  Doss  been  at  your  bom^ 
a  few  days  before  the  commitment  of  Miiis 
Rajah  ;  and  was  Monohur  there  at  the  sane 
time  ?<-- Kissen  Juan  Doss,  before  Maha 
Rajah's  confinement,  always  slept  iu  Guogf- 
bissen's  room  ;  but  since  that  time  be  bai  sot: 
a  great  many  people  come  to  GungahinoOf 
whom  I  do  not  see:  I  did  not  see  bim  at  the 
time  you  mention. 

How  came  you  to  quarrel  with  Blaba  Ra- 
jah ? — About  this  busiuess. 

Did  you  see  Monohur  at  your  hooie,  aoj 
time  within  a  week,  before  the  commiuneutof 
Maba  Rajah  ? — I  never  did. 

Kiisen  Juan  Doss  examined.  - 

Do  you  remember  being  at  Mobuo  PeisaiMrs 
and  seeing  Monohur,  and  when  ?— Oo  i^ 
other  side  of  ten  or  twelve  days  of  Maha  Ha- 
jab's  confinement,  about  noon,  or  two  id  the 
afternoon.  One  day  1  was  walking  before  the 
door  of  Mx>hun  Persaud's  house.  Mooohnr 
was  at  the  door,  and  made  his  salam :  I  ^^ 
and  sat  with  Gungabissen :  afterwards  tfobos 
Persaud  and  Monohur  canac  into  the  hou^i 
two  or  three  gurries  after  that,  Monobor  went 
away. 

Did  you  see  any  papers  produced  to  Mono- 
bur.? — 1  did  not  see  any  papers :  tbey  wereii 
another  room. 


Was 


AfonoAtir  examined. 


shewn 


you 
seals. 


^as  there  any  wax  seal  to  the  papen  m^ 
?— There  wu  do  wax  seal :  there  wereitf 
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at  Cakuftaifor.  For^lf' 
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Are  yoQ  sore  it  was  three  days  before  the 
commitment  of  Maha  Rajah  Nuodocomar?-^ 
I  am  very  clear  it  was  thre^  davs. 

Air.  Durham,  I  bad  the  hoocis  in  my  poasee- 
aioD,  three  days  before  the  commitmeat .  of 
Maha  Rajah. 

June  15,  1775. 

Mr.  Farrer  offers  to  read  a  paper,  as  a  eopy 
of  the  orig^iDal  paper,  which  the  representatires 
of  Pudmohun  Doss  had  been  served  with  notic^ 
to  produce. 

Court,  Yoa  must  prove  service  of  tiotice  on 
Guni^abitsen :  Mohun  Ptrsaud  s^d  all  the 
papers  of  Gungabsisen  were  in  the  hands  of 
Ae  register:  if  any  paper  was  delivered  to 
Maha  Kajah  Nondocomar,  it  was  not  in  bis 
presence^ 

Mohun  Dots  examined. 

Do  you  know  Gongabissen  ? — Yes. 

Do  you  know  Alaha  Rajah  Nundocomar  f — 
Yes.    - 

Did  you  know  BoUakey  Doss  P — Yes. 
-  Did  you  ever  see  fioliakey  Doss  write  ?— 
No:    I  never  sair  him  write  on  any  paper 
whatsoever. 

Did  you  copy  any  paper  in  the  presence  of 
Mohun  Persaud,  Gangabissen,  and  Podmohon 
Doss  ?— Yes,  I  did,  by  order  of  Maha  Rajah. 
[A  paper  is  produced.] 
'     Is  this  your  hand-writing  ?-— It  is. 

'  Was  the  original^  of  which  this  is  a  copy,  de- 
livered to  any  one?- --Maha  Rajah  delivered  a 
copy  to  Pudmohun  Doss. 

Was  any  objeotion  made  to  signing  the  ori- 
Kioal  papers,  when  delivered  to  Pudmohun 
Doss?- --He  said  nothing:  he  signed,  and  I 
^ve  the  copy  to  Maha  CUjah. 

Who  are  you?  what  is  your  business?— 
1  am  in  trade. 

Where  do  you  live  ?— I  have  a  house  at 
Coisimbuzar:    I  ha?e  been   there  ^hese  two 
years:    I   have  been  going   backwards    and^ 
forwards,  from  Hugly  and  Chinsura  to  Cal- 
cutta, for  30  years  past. 

How  came  you  at  Maha  Rajah's?--*!  used 
to  go  backwards  and  forwards  to  Maha  Rajah's: 
at  that  tiiK^e  1  went  to  pay  salam. 

Is  tlie  whole  paper  your  hand-writing?— - 
The  body  of  the  paper  is  my  hand-writing,  and 
my  name  is  to  it. 

What  became  of  the  original  ?— -Maha  Ra- 
jah gave  it  to  Pudmohun  Doss,  and  kept  the 
copy  himself. 

How  long  have  you  had  a  house  at  Cossim- 
buzar  ?---AT1  my  family  are  there:  I  went  to 
Cossinibuzar  at  the  time  of  the  disputes  be- 
tween Meer  Jaffier  and  Sojah  ul  Dowlah :  I 
principally  reside  here. 

Have  yon  a  house  at  Chinsura? — Yes,  in 
the  Ophium  Buzar. 

Have  you  a  house  any  where  else  ?---I  prin- 
cipally reside  at  Calcutta :  I  formerly  rented  a 
boose  in  Calcutta,  which  I  have  bought  for  50 
rupees :  I  used  to  pay  seven  rupees  per  month  : 
I  argued  with  myself,  i  had  bettar  buy  it. 


.  Do  yim  pay  a  raat  for  your  bouse  :ai,Cal- 
>  cuUa  ?— It  is  my  own  property. 
,    Is  tha  bouse  at.Cbinsura  your  property  f — • 
It  Is  my  own  property.  ^ 

.  What  is  your  trade  ?— I  trade  in  every  thing : 
I  trade  in  long  cloth,  lead,  -and  every  thing 
else :  I  ao)  a  merchapt;  for  30  years  the  place 
of  my  habitation  has  been  in  Chinsura. 

You.  say,  you  trade  in  so  many  articles,  and 
have  different  houses:  do  you  carry  your  com* 
modities  with  you  ?-^-I  ^o  backwards  aad  for- 
wards, once  in  two  years :  I  send  my  Gomaa-^. 
>tah- to  those  places. 

Who  is  your  Gomastah  ?-— Kissenchund  wat 
my  GomastaK :  I  have  no  Gomastah  now. 

What  servants  do  you  keep  ?— .1  keep  ser- 
vants in  projiortiou  to  my  income.  , 

Is  your  income  large  ?- — My  incomers  1,000 
rupees :  or  else  how  could  1  pay  all  my  servants. 

Describe  where  your  house  is  in  Calcutta  ?— T 
The  place  I  have  in  Calcutta  is  Huzreymull% 
but  1  pa;^  liim  a  quit  rent: 'my  house  is  in 
Calcutta,  in  Huzrey  mull's  gardetp,  iu  the  Buzar 
road. 

Whom  did  you  buy  it  of? — I  bougbtit  from  a 
beetle  merchant. 

What  is  his  name  i^—Rsmpursaude. 

Have  you  got  the  pbtta  ? — No :  I  get  a  chit 
from  Huzrey  mull* 

How  much  do  you  pay  HuzreymuU  ? — Ona 
rupee  per  month. 

What  occasion  have  you  for  so  many  booses  t 
— -I  live  here  now:  I  go  sometimes  to  Chin- 
sura ;  I  do  not  like  to  hire  one :  at  Cossimbuzar 
my  family  live. 

Why  do  not  yon  live  with  your  family  ? — 
Women  don't  like  travelling :  they  live  at  Cos^ 
simbozar,  where  they  get .  their  livelihood 
easiest. 

How  many  wives  have  you? — For  a  good 
man,  one  is  enough* 

What  are  you  ? — A  Banian  Nagree  Wallab. 

.What  was  your  business,  the  day  yon  wrote 
the  copy  at  Maha  Rajah's  ? — i  did  not  go  par- 
ticularly that  day :  1  used  to  go  bapkyvards  and 
forwards  frequently  to  make  salam. 

Do  you  go  to  make  salani  to  any  other  great 
man,  besides  Maha  Rajah,  in  the  town  ? — I  go. 
to  no  other  great  man:  I  am  acquainted  with 
no  other. 

Are  you  in  any  intimacy  with  Maha  Rajah  ? 
—There  is  a  friendshi|)  between  us.    , 

[Mr.  Elliot.  The  word  he  uses  does  not 
convey  so  strong  an  idea  as  friendship,  but 
means  something  beyond  an  acquaintance.] 

Were  you  ever  a  servant  of  Maha  Rajah's? 
-~No :  I  am  a  merchant. 

Do  you  kpow  whether  Maha  Rajah'  kept 
any  Nagree  writer? — I  do  not  know:  there  are 
a  thousand  people  under. him. 

Did  you,  at  any  other  time,  write  any  paper 
for  Mana  Rajah,  when  you  called  in  ? — I  never 
wrote  any  other  paper  tor  him. 

Were  you  ever  in  the  room  before,  when 
Malia  Rajah  transacted  any  private  business?. 
— I  never  was  present,  when  he  had  any  other 
private  tran/Mction^ 
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IIb#  longf  4^  Wfcs  it  fliiicis  ydn  WrOte  ftit 
paper  ? — About  six  year«. 

What  tittle  df  tbe  y^^  WAs  it P— Bfefblr^  \[ifi 
rains. 

Wtti  It  tttof nibg  or  murhi  P— Thfee  tt  fbur 
gurrifes  of  the  (lay  i^e^e  remainiHg:. 

Ho^  iotij^  were  yon  writing  that  paj^r  P— ^{ 
or  i  a  gurh^y.  ^ 

Are  yott  sufc  it  Wtt  4o  miidb  P— It  Waa  i  of 
a  gurry. 

Are  yoa  sure  it  was  quite  a  quarter  tif  a  ^Ur^y  P 
—-Try  tne. 

Did  you  bring  the  pen  with  ybta  P— -N6 ;  h 
fm  lb  the  house. 

Was  the  ink-stand  there?— V(^;  Mabil 
RiHab  was  sitting  in  thb  ball. 

Did  you  writfe  in  theaame  rootfi  P--Yeti. 

Who  brought  y6n  to  Maha  Rajah  to  write 
ihbt  paper  ?— Nouoil^  called  me. 

flail  you  iever  wrote  in  the  s^Hie  rdotti  Where 
Maha  Kajab  waa  beft)re  p-^No. 

How  cBitie  Maha  Rajah  to  asl^vba  to  write? 
«&-!  am  a  merchtuit }  etcry  body  krtUwB  I  can 
'write. 

Who  was  present  besides  Maha  llajftti,  Oon- 
gabisseti,  and  Mohun  Persaud,  When  yoU  Wrote 
the  paper  P— Choyton  Nant^  iiiid  ataolHer  per- 
aott,  a  Bramiii. 

Was  any  one  else  ?---No  one  ^Ise. 

Who  Was  the  other  person  P — I  dd  iiot  |cimw. 

What  was  his  name  ?— -I  do  not  enquire  thte 
ilami^  of  every  body  I  bee :  I  bate  heaird  his 
name  is  8ango0  Loll.  Hie  kuoWs  himself:  i 
do  dot  know. 

Did  Sangoo  Loll  come  about  business,  Or  fo 
pay  aalam  P-^l  do  not  know ;  be  ckihti. 

AVas  SangiOo  Loll  a  servant  of  Maha  RajaR'ii  P 
—I  db  not  kno#k 

Were  the  whole  company  sitting,  or  stand- 
ibgP>— All  sitting  td^Mher. 

Did  you  ever  sit  in  Maha  RsjAfa'a  pi^^s^lfoe 
bdfbre  this  time  ?— - 1  always  sit  in  his  presentee. 

Did  any  otoe  write  oA  the  paper  b^^sidtrii  1^'— 
I  WN>te :  they  aR  signed  It. 

Who  is  <^«1P  P--CboytOn  Nikut  atid  liAti^ab 
Loll. 

Whft  Wtbt6  first  f"  .Skttgoo  L61I  flrtt,  afM*  I 
kad  signed  it. 

Who  desiried  Sai»gtK>  Lolt  to  Mgh  it  P— Alt 
three  of  them  desii^l  of  him  ;  Gung&bi^l^H, 
Mohtiii  Fetisaud)  and  Pudmohun  DbM. 

Who  desired  Choytbn  Naut  to  sigh  P— Tbe 
thrive  men  befbre  meiitiOned. 

Did  Maha  Rajith  say  any  thirigP-.-Yea: 
be  desirH  tkein  to  witness  the  pap^. 

Did  M'aiia  ftajiib  dfesir^  ahy  of  them  to  sign 
it?" -Maha  Rajah  satil  It  wHs  ri^ceisary  to 
i^ltness  it  to  nftake  it  pukka  ;  abd  tbey  said  so 
toOj  and  ibien  signed  rt. 

Did  Maha  Riiiah  desirb  Padmohiiti  Dbte  td 
i^lgn  It? — No:  he  did  not  Ask  dungfaltiss^n, 
PudHtOhmi  Dobs,  of  Mohtm  Persaud :  be  only 
desired  it  to  be  wlthessed. 

Do  yoia  ever  pay  afiy  cnitditf^'  ih  the  course 
of  four  trade  P--i  nef^t  pkid  any  in  Calcutta. 

How  eante  you  not  to  pay  dustoms  In  Cal- 
cutta for  long  cloth,  lead,  See,  ?-**l  bring  lead 


And  totig  ctmh  iiKo  Cdli^tta,  and  aendttiMa 
otttttfCaletttta. 

Name  a  pemm  to  whom  yoU  have  sold  caoi- 
nftOdfti«s  itt  Calcutta  P- -Ten  or  twelve  veara 
Ago  I  bought  a  qoautity  of  ctotba  from  /ogal 
Latty. 

mve  yoa  bad  any  dotfc  aince  that  time  P— 
No. 

JugtU  Latiy  examined. 

Dp  you  know  Mobun  DOss  ?— I  jo. 

What  is  be  P— He  is  in  business ;  1  remero^ 
her  he  bought  some  cloths  from  me  when  I 
was  servant  to  Mr.  Senior :  he  told  me  he  bad 
got  some  salt  about  a  year  and  a  half  aince. 

Is  he  at  present  a  principal  merchant  P-— I 
know  him  very  well :  he  and  bis  brother  were 
formerly  deeply  concerned. 

Courts,  for  Fris,  Do  voo  think  him  a  man 
of  credit,  when  upon  oatn  f-—A,  I  do  not  knew 
what  passes  in  his  itiind. 

ts  be  a  man  of  eredit  P— lie  fortilc¥ly  wbi. 

Was  his  name  hurt,  or  not  P 

[No  answer  couM  be  jiiH^cUred.] 

t>o  you  know  any  thing  of  hiit)  ?— ^Hb  la  of 
a  good  etat  t  1  know  bib  Bralli«r  to  a  godd  diM. 

S&ngo  Lull  examined. 

Did  yon  ev&r  Uttest  a  cOpV  of  koy  piper  at 
Maha  RajiEth  Abridocombr's  I*-— I  did  attest  a 
copy  of  a  curra  nama. 

Who  Wer%  pr^ent  ?— -Mbhtin  Persabd, 
GtingtibiMen)  PuUltobon  Doss,  Choyton  Nkut, 
tod  Mohun  Doss. 

What  do  you  know  of  the  paperf-— What 
sbouM  I  kuow  of  the  paper  P  I  know  it  la  Aiy 
ambe  at  tbe  bottonb.  Maha  Rajah  toM  noben 
tXfM  to  take  A  copy  of  a  paper ;  when  Mobnn 
Doss  had  taken  a  copy,  he  desired  the  to  b^  a 
witness.  I  tisked  Pudtbobub  Doss  whetber 
fiollakey  Doss's  name  was  to  it :  Ue  eaid  it 
was;  And  theti  witnessed  It. 

Who  witnessed  tite  paper  bc%ldei  Hokna 
JbUfts?— Choyton  Naut/ 

Whet  b^t^me  ot  the  origrlndl  after  it  was 
copied  P— I  know  nothing  of  the  original :  I 
kflo#  we  tht^e  We4>e  witnea^etf  to  ttle  copy: 
WhH  do  I  know  of  the  original  P 

Did  you  compare  thebepy  with  tbe  original? 
«^Krt,  I  did  not 

Did  you  read  the  one  or  tbe  other  ?--Ne,  I 
did  not :  Pudmohun  Dosa  said  tbey  weret&e 
sAme. 

Q.  to  Mohun  Doi$.  Did  you  compare  the 
original  with  the  copy  after  you  wrote  it  ?— 
A.  What  words  i  did  not  understand,  Podmo- 
bUn  Dbss  explained :  ikilet  making  the  copy  f 
r^d  it,  and  the  words  that  were  wrong  I  al- 
tered. 

Sango  Loll  cross-examined. 

Did  not  you  read  the  words  over  your  name, 
whith  are, "  f ,  Saugo  Loll,  have  examined  the 
original,  tfnd  attested  this  copy  ?"— I  could  not 
head  it :  I  did  not  read  it :  f  could  not  coitopaie 
tbe  pap^r :  I  cannot  t«ad  it. 

Conhl  you  lead  it  at  that  time  P  Could  you 
I 
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read  the  original  paper? — I  cannot  read  others 
haad-writioij,  thoogn  i  can  tead  my  own.  1 
eaald  not  read  the  oriflrinal. 

What  time  of  the  day  was  it  ? — ^There  were 
Jour  tpirries  remainins:  when  ho  began  to  wrife ; 
and  it  was  e? ening  when  he  had  done. 

Waa  be  four  goiriea  in  wrilini{  it  ? — I  can- 
not aay  whether  it  waa  fbai^  gurries,  or  4^  gur- 
net ;  he  began  a  ve»y  little  time  to  write  after  I 


Waa  he  font  garriea  writing  H  ? — I  do  not 
know  how  many  ^rriea  of  the  day  it  waa  when 
1  went :  foar  gurnea  remained  wnep  he  beg^n 
to  write :  it  was  the  evttmtg  boTore  he  finished. 

Did  yoo  see  him  wlite  the  whole  ? — Yea. 

Did  all  the  people  who  were  present  when  he 
be  began,  sit  oy  him  till  be  fiuishec^? — ^Eirery 
body. 

Yrfao  are  yon?-- 1  am  a  Bramin  and  a  mer- 
chant. 

How  long  ha?e  you  been  a  merchant  P-^I 
have  been  len  yean  in  this  town. 

Where  do  yon  lire?— In  the  BurraBuzar. 

What  trade  do  you  carry  on  ? — 1  am  a  shop- 
keeper, and  sell  goods. 

How  long  have  yon  known  Maha  Rajah  ?— 
Ten  years. 

Are  yoo  well  aoqaaiatad  with  him  ?— Very 
well. 

Do  yon  go  often  to  visit  him  ?— I  do. 

How  came  you  to  be  there  at  that  time  ?— I 
went  to  pay  aalain. 

Did  nonun  Doss  copy  it  ftom  the  paper  be- 
fore him  ?—• -Mohon  Does  copied  it  from  seeing 
the  original,  but  when  hf»  did  not  understand, 
he  naked  Podmohun  Doss. 

What  thinfri  do  you  deal  in?— 1  sell  Gbina 
goods,  sometimes  fruit,  and  what  I  can  get  two 
rupees  by. 

Is  your  shop  full  of  goodaf— Yes. 

What  is  the  raloe  of  them  ?— They  may  be 
wmrtb  about  5  or  600  rupeea. 

Were  yoo  erer  in  any  other  way  of  business? 
why  do  you  call  yqurself  a  merchant? — I 
never  have  been  a  merchant ;  I  never  made  any 
great  sum  in  Calcutta,  to  be  catted  a  merchant. 

Can  you  write  ?-~I  can  a  little  in  my  own 


Did  yoo  ever  attest  any  other  paper  at  Ma- 
ha Rajah's  ?— No. 

Do  you  know  Choyton  Nant? — Yes. 

Has  be  been  exammed  in  this  cause  ?— Yes. 

What  is  hia  buaioess?— He  is  a  servant  of 
Maha  Rajah. 

Do  you  know  where  he  oame  Arom  ?— I 
know  he  lives  in  Calcutta  now. 


Did  he  sigil  hia  name  ip  Nagrte  or  Bengal  ? 
—In  Beogd. 

Did  you  go  to  fetch  Mobon  Dass,  or  Mohon 
Doss. go  to  feteh  you?— -Mo^kuu  Doss  did  not 
cfill  me  i  I  went  to  nu^k/e  salam. 

"^        Choyton  Naut  examined. 

Slie  last  witness  says  that  thia  is  the  man.7 
ere  you  a  witness  to  a  paper  with  this 
man  ?  [poibting^  to  the  hat  witness.]— -I  was. 

Jn  what  characters  did  you  sign  your  oame  ? 
•  —In  Bengal. 

Do  you  understand  Nagree?-— No. 

Do  you  talk  Hindostan  ? — Yes. 

Did  you  hear  the  Nagree  paper,  that  you 
are  a  witness  to,  read  ?— -Yea. 

Who  explained  it  to  you  in  Bengtilly?— . 
Pudmpbun  Doss, 

Kitsen  Juon  Dot9  examined. 

[An  a^unt  marked  Q.  is  shewn  him,  foqnd 
by  bini  a^ioni^  the  piipera  deposited  in  the 
court.] 

Do  you  know  tl^af  paper  ?-7-This  account 
was  written  by  roe,  and  ia  signed  by  Pudmo- 
bun  Dosf  and  xklphun  Pertond. 

What  does  that  account  contain  ?— This  ac* 
CQuat  is  not  e^itered  in  the  book,  but  was-drawn 
oq(  in  ^  hurry  to  be  delivered  to  the  Adawlet. 

What  A4a^1e(?— The  fqriper  Adawlet,  not 
this. 

Wei  tbere  any  account  previous  to  this  de- 
livered into  the  Mayor's  court?— There  was 
an  account  given  into  the  Mayor's  court,  of 
which  this  is  a  continuation. 

I9  the  balance  of  that  former  account  C{ir- 
riecl  into  this  ? — ^The  balance  that  remained  due 
in  the  former  account,  is  brought  over  into  this. 

Who  wrote  the  foriyier  Nagree  account  ?— i 
did. 

What  is  the  reason  Mohdn  Persaud  returned 
to  sign  the  account  delivered  ioto  the  Mayor'a 
court?— After  the  confinement  of  Pudmobnn 
Doss  and  Gungabissen,  Pudmohun  Doss  set 
about  drawing  accounts  preceding.  This  waa 
at  that  (iime  drawn  out :  after  that,  when  Oun- 
gabissen  waa  releaaed,  Gungabiasen,  Pudmo- 
hun Doss,  and  Mobqu  Persi^ud,  met  at  the 
house  of  the  late  Bollakey  Doss;  and  they 
jointly  wrote  out  this  account.  Pudmohun 
Does  desired  Mohun  Persaud  to  sign  it.  Mo- 
hun'Peraaud,  in  answer,  desired  Pudn^ohon 
Doss  first,  and  then  Mohun  Persaud. 

Mohun  DoM  delivered  in  the  Nagree  pepec 
[exhibit  M.]  which  he  had  been  copying,  and 
it  appeared  that  he  had  been  one  hour  and  a 
half  in  copying  it. 


Dr. 

f3,817    S 


ExHurr  Q, 

Balance  of  precedent  aeeount.         38,U54  10  9 
r,500  Two  bonds,  by  Baboo. 
Mohun  Persaud. 
5,500  one  bond  Mr.  Loose, 
writer. 

3,000  Mr.  Hare. 
14,303  11   3  Bamboo  Mohun 
Persaud. 
1,934    0    1  PudmohuB  Dois. 


33,ai7    5 


Cr. 

Paid  to  different  people  as  per 
following  particulars,  current 
rupees. 

5,800  paid  to  Mohun  Per- 
saud, balance  of  11,S63  8, 
which  was  to  be  paid  as  fol- 
lows, 10,863  8,  C.  R.  hv  or- 
der of  Bollakey  Doss,  and  400 
at  different  times  in  the  Jile- 
time  of  B.  D.  after  the  execu- 
tioa  of  the  power  of  attorney^ 


I 
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■    15  GEORGE  IIL  Tn 

*  . 

Ct.  Rg.  borrowed  from  Coja  Pe- 
tcuse,  for  wliich  a  bond  was  writ- 
toD,  dated  7tb  May  Eiif^lisb,  aod 
for  which  the  following  tliiflgs 
were  pawned. 

Purchase  deeds  of  bouse,  Xyvo 
bonds  of  AJr.  Gulver,  one  for 
7,639  4,  one  for  6,000. 


a,ooo 


Rigah  NttmIoc(mar,        [1056 

Cr. 

oat  of- which  10,862  8'  '  * 
5,463  8,  was  paid  in  the  life- 
.  time  of  B.  D. 
Account  sales  of  allum  be- 
longing to  Mohun  Persand, 
brooght  to  bis  credit  od  the 
housS  at  Moorsbedabad,  and 
paid  him  here. 


One  receijit  of  Magal  Calustry,     S9)164     2    2    Paid  to  Lewis  Callustry,  attor 


i'ur  5,000. 

6,947  2       Paid  by  Allumchund  Cuttry,  for 
which    one     bond   was    written, 
dated  7ih  May  English;  for  cur- 
rent rupees. 
2,000  A  debt  discharged  by  Mr.  Galver, 

for  current  rupees. 
.334  •  Paid  by  Lewis  Calustry,  the  ba- 
lanqeol' accounts  current  rupees. 
666  13  1  Sales  of  a  sloop  and  Mussagur 
cloth,  140  arc.  rups.  four  pieces 
of  Mussagur  at  35  rups. 
550  Ct.  rups.  sale  of  sloop. 

113     1  Batla  on  the  140  arc 
«    at  8  per  cent. 


ney  to  Mr.  Sparks,  the  atlciney 
agreeable  to  a  decree  of  the 
Mayor's  court. 
21,850  Principal. 

6,059    8    1  Interest. 

1,254  10    f  £«p8.auda«kt 

29,164     2     2      . 

-36,964     2     2 

276  11     1  Paid 

gomastabatPalna, 

acco.  bis  wafes 
176  11  1  alPatM. 
100      atCalciitli. 


701    3 
34    6 


1,913 


Duty  on  the  sloop  at 
X  the  Custom-house 
1      at  6  4  per  cent. 


666  13 

On  account  will. 
1,400  Baboo  Gungabii^seb  gee 
513  Sawon  gee. 

i»9i3 ; 

159  6  2    The    supposed    amount  sales  of 
things  from  the  house  at  Patna. 
40  Matta,  two  strings. 

14    8     2  Brass  pot,  in  weight 
9/7.  llc^.  at  1|  per 
seer. 
104  14       Sil?er  bullion.' 


276  11  1 
1,550  PaidMeerAbiittlRapooL 

1,160  Principal. 
390  Int.  and  expeoea. 

1,550    ^ 
63  12    3   PaidPottuckGeeaecL 
Bill  55  sicca  mpcei. 


159    6     2 
210  3  1     On  account,  outstanding  balance 
at  Dacca. 

95  2  bills  for  sic.  rps. 

100  account  sundries  ct.  rps. 

15  3  1  Batta  on  95  sic.  rps.  at 

16  per  cent. 

;     210  3  1 
111  Out-stadding  balance  at  Patna, 

paid  by  Oges  Sein  Gomastab. 


66,55d    14 


,     38,854  10     2 
2,484  10    2     Paid  according  to  tbe  wiU  of 

B.  D.  as  follows : 
C.  R. 
500  Giirreeb  I>06S  Pottock. 
400  Moolycbond,  by  the  hasdi 
of  HuttunCbuud. 
1,000  Kisseo  Juau  Doss. 

1,900 
562  12  3  Baboo  GungabisMB* 
21  IS  3  Mootychuod,  by  tbe 

-: hands  of  Rultoo- 

2,484  10  2       chund. 
70  Goodun  Doss  acct.  sloop  expeoe» 

from  17  May,  to  2d  olBaadooo. 
209     5  3  Audawiet  expeoces. 
4,665    1  1  For  the  expences  of  houie,  «' 

Tants  ficc 
:   600  11. 1  Acct.  profit  and  loss,  asbjf  Ptf- 
tar  in  the  books. 


47,071  15  1 
9,486  14  3 


56,558  14         ■  Balance  as  folloirs, 

7,500  Two  bonds,  Mobim 

,  Persaud. 

1,936    3     3  Baboo  Mohua  P«" 
saud. 
52  11       Pttdmohun  I>o«. 


9^486  14     3 
(Signed)  PuDMOHON  Doss. 

MOBUN  Pebsavd. 
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Mokun  Pertaud  shown  Exhibit  Q. 

Do  you  know  that  account  ?— It  is  an  ac- 
tM>Qnt  settled  ;  it  is  an  account  paid  to  different 
creditors. 

Why  did  you  sign  it  P— 1  sigfned  it,  because 
the  monies  were  really  paid  to  the  different 
creditors.  I  do  not  know  whether  the  former 
account  was  right. 

Mr.  John  Stewart  called  in,  to  produce  the 
books  of  the  Council. 

Have  you  brought  the  books  you  were  re- 
quired to  bring  ? — 1  have  no  authority  to  carry 
books  out  of  the  office,  or  to  produce  them 
without  order.  I  acquainted  the  board  with 
the  subpoena :  the  board  desired  me  to  ac(]uaint 
the  Court  in  their  name,  that  they  conceive  it 
to  be  liable  to  many  inconveniences  and  ill  con- 
sequences to  exhibit  the  proceedings  of  the 
council  in  an  open  court  of  justice,  especially 
as  they  may  sometimes  contain  secrets  of  the 
utmost  importance  to  the  interest,  and  even  to 
the  safety  of  the  state,  and  as  they  coficeive 
that  if  it  was  allowable  in  one  instance,  it  would 
be  a  rule  in  all. 

Court.  In  this,  as  well  as  in  every  other  in- 
stance, we  should  consult  the  interest  and  con- 
venience of  the  Company  as  much  as  possible. 
We  are  not  surprised  that  Che  governor  general 
and  council  should  be  desirous  to  prevent  their 
books  being  examined,  which  might  tend  to 
the  consequences  they  mention :  it  would  be 
highly  improiier  that  their  books  should  be 
wantonly  subjected  to  curious  and  impertinent 
eyes ;  but,  at  the  same  time,  it  is  a  matter  of 
justice,  that  if  they  contain  evidence  material 
to  the  parties  in  civil  suits,  that  they  may  have 
an  opportunity  of  availing  themselves  of  it. 
Humanity  requires  it  should  be  produced,  when 
in  favour  of  a  criminal,  justice  when  against 
bim.  The  papers  and  records  of  all  the  public 
companies  in  England,  of  the  Bank,  South  Sea 
House, and  the  Ea^t  India  House,  are  liable  to  be 
called  for,  where  justice  shall  require  copies  of 
the  records  and  proceedings,  from  the  highest 
court  of  judicature,  down  to  the  court  of  Pie- 
Powder,  and  continually  given  in  evidence. 
When  it  is  necesRary  they  should  be  produced, 
the  Court  will  takie  care  they  are  not  made  an 
improper  use  of.  To  wish  the  council  to  be 
put  to  the  least  inconvenience  possible,  we  wish 
they  would  consider  whether  they  think  the 
inconvenience  of  the  production  of  their  books 
and  proceedings,  or  the  granting  copies  of  such 
parts  as  may  be  r^uired  to  be  given  in  evi- 
dence, may  be  the  least  liable  to  objection. 
The  bringing  the  books  and  papers  may  subject 
them  to  the  hazard  of  being  lost,  and  may  im- 
pede the  business.  On  the  other  hand,  if  co- 
pies are  granted,  the  Court  canuot  hold  so 
strict  a  hand  over  impertinent  curiosity  as  they 
can,  if  the  books  and  papers  are  produced  in 
the  open  court :  if  copies  are  taken  not  relevant 
to  the  cause,  the  Court  would  most  certainly 
censnrle  the  party  offending  therein  ;  hot  the 
mischief  might  be  done  by  having  taken  the 
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copies.  If  they  are  produced  in  court,  the 
Couri  will  oblige  the  party  to  inform  the  Court 
of  the  matter  proposed  to  be  read,  and  will  not 
allow  it,  except  they  see  that  it  is  applicable  to 
the  cause.  1  wish  you  to  inform  the  governor 
genera]  and  council  of  what  is  now  said,  and 
let  them  know  that  we  wish  to  accommodate 
our  practice  as  far  as  possible  to  the  conveni- 
ence of  the  East  India  Company ;  we  wish, 
likewise  that  yon  would  remind  the  governor 
general  and  council,  how  anxious  we  are  that 
they  should  make  application  to  the  Court  tfO 
have  such  of  their  officers  excused  from  servin^^ 
on  juries,  whose  attendances  in  their  several 
offices  cannot  be  dispensed  with,  wiliiout  detri- 
ment to  the  affairs  of  the  Company.  At  the 
time  of  the  application  to  us  from  the  different 
servants  to  be.  excused  from  serving  on  juries, 
we  mentioned  how  impossible  it  was  for  us  to 
judge  whom  it  might  be  necessary  to  excuse, 
and  whom  not.  That  we  might  err  on  the 
right  side,  and  not  prejudice  the  affairs  of  the 
Company,  we  were  obliged  to  he  liberal  in  al- 
lowing the  excuses  made ;  but  we  have  since 
found  that  several  of  the  persons  excused  have 
since  owned,  that  there  was  little  or  no  excuse 
for  them,  and  that  they  did  not  expect  it,  but 
thought,  when  they  saw  others  excused,  they 
might  put  in  their  claim  :  we  cannot  do  this  In. 
future,  and  therefore  are  very  solicitous  to  be 
informed  by  the  governor  general  and  council, 
what  servants  they  wish  to  have  exempted 
from  serving  on  juries,  that  neither  the  business 
of  the  Court,  nor  that  of  the  Companv,  may 
suffer.  The  purpose  for  which  the  books  were 
desired  to  be  produced  was  to  discredit  Shaik 
Ear  Mahomed,  who,  as  the  counsel  fbr  the 
crown  stated,  had  been  guilt?  of  perjury  liefore. 
the  council,  and  had  been  by  them  censured 
for  the  same.  The  Court  was  of  opinion,  that 
the  evidence  was  not  admissible,  it  being  a  par- 
ticular fact,  and  not  to  general  reputation ;  and 
that  no  perjury*  could  be  committed,  in  swear- 

*  **  Perjury,  by  the  common  law,  seemeth  to 
be  a  wilful  false  oath,  by  one  who  being  law-< 
fully  required  to  depose  the  truth  in  any  pro- 
ceeding in  a  course  of  justice,  swears  absolutely 
in  a  matter  of  some  consequence  to  the  point 
in  question,  whether  he  be  believed  or  not. 

*<  It  seems  to  be  clearly  agreed,  that  all  such. 
false  oaths,  as  are  taken  before  those  who 
are  any  ways  intrusted  with  the  administration 
of  public  justice,  in  relation  to  any  matter  he- 
fore  them  in  debate,  are  properly  perjuries ; 
and  it  seems  to  have  been  holden  by  some,  that 
all  such  false  oaths  as  are  taken  before  persons 
authorised  by  the  king  to  examine  witnesses  in 
relation  to  any  matter  whatsoever,  wherein  his 
honour  or  interest  are  concerned,  are  also 
punishable  as  perjuries.  And  surely  there  can 
be  no  offence  of  this  nature  which  will  not 
justly  deserve  a  public  prosecution,  inasmuch 
as  if  it  should  once  prevail,  it  would  make  it 
impossible  to  have  any  law  whatsoever  duly 
executed,  and  expose  the  lives,  liberties,  and 
properties,  of  the  most  innocent,  to  the  mercy 
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inp^  before  the  goY&nibT  general  and  oouncili 
who  do  not  constituleacouirtof  reoord:  if  they 
were  a  court  of  record,  tbe  only  proper  evi^ 
deuce  would  have  been  a  record  of  the  convic- 
tion for  the  perjury ;  tbe  books  were  therefore 
not  desired  to  lie  produced. 

[The  Counsel  for  the  Prisoner  informed  the 
Court  that  the  Prisoner  bad  something  to  say.] 

Court,  By  all  means ;  let  us  hear  it :  but 
voulcl  it  noi  be  more  proper  for  you  to  ask  him 
what  it  is,  that  you  may  judge  of  what  be  has 
to  say  ? 

Counsel,    I  know  it  is  noi  improper. 

of  the  greatest  villains.  And  therefore  it 
hath  been  boldeo,  that  not  only  such  per- 
sons are  indictable  for  perjury,  who  take  a 
false  oath  in  a  court  of  record,  upon  an  issue 
therein  joined,  but  also  all  those  who  forswear 
themselves  in  a  matter  judicially  depend- 
ing bf>fore  any  court  of  equity,  or  spuritual 
court,  or  any  other  lawful  court,  whether  the 
proceedings  therein  be  of  record  or  not,  or  whe- 
ther they  concern  the  interest  of  the  king  or 
subject.  And  it  is  said  to  be  no  way  material, 
whether  such  false  oath  be  taken  in  the  face  of 
a  court,  or  persons  authorised  by  it  to  examine 
a  matter,  the  knowledge  whereof  is  necessary 
for  tbe  right  determination  of  a  cause ;  and 
therefore^  that  a  false  oath  before  a  sherifT, 
upon  a  writ  of  enquiry  of  damages,  is  as  much 
punishable  as  if  it  were  taken  before  the  Court 
on  a  trial  of  the  cause. 

"  A  ho  it  seemeth,  that  any  false  oath  is  pu- 
nishable, as  perjury,  which  tends  to  mislead 
tbe  Court  in  any  of  their  proceedings  relating 
to  a  matter  judicial ty  before  them,  though  it  no 
way  affect  the  principal  judgment  which  is  to 
be  given  in  the  cause ;  as  where  a  person  who 
offers  himself  to  be  bail  for  •another,  knowingly 
and  wilfully  swears  that  his  substance  is 
greater  than  it  is.  Also  it  hath  been  resolv- 
ed, That  not  only  such  oaths  as  are  taken 
.  upon  judicial  proceedings,  but  also  all  such  as 
any  way  tend  to  abuse  the  administration  of 
justice,  are  properly  perjuries ;  as  where  one 
takes  a  false  oath  before  a  justice  of  peace,  in 
order  to  induce  him  to  compel  another  to  find 
sureties  for  tbe  peace,  5cc.  or  where  a  person 
forswears  himself  before  commissioners  ap- 
pointed by  the  king  to  enquire  of  the  forieitures 
of  his  tenants  estates,  &c.  whereby  he  makes 
them  liable  to  be  seized  by  exchequer  process. 
Also  it  bath  been  said,  that  a.  false  oato  is  pU'* 
nishable  as  perjury,  in  some  cases,  wherein  the 
king's  honour  or  mterest  is  concerned,  though 
it  do  not  concern  the  admiolstratiou  of  justice ; 
as  where  one  swears  a  fiilse  oath  conoeroing 
tbe  possession  of  lands,  before  commissioners 
appointed  by  the  king  to  inquire  of  such  per* 
sons  whose  titles  to  the  lands  in  their  poasessiQn 
are  defective,  and  want  the  supply  of  the  king's 
patents. 

*Mt  seemeth  clear,  that  no  oath  wJialsDever 
taken  before  penions  acting  merely  in  a  private 
capacity,  or  before  those  who  take  upon  them 


Court,  What  is  it  l—A.  The  Maha  Raiab 
desires  that  Kiss^pn  Juan  Doss  may  be  asked 
further  as  M  the  Ourra  Name. 

Ontrt.  Has  he  any  thing  else  to  say?— 
A,  Notbiogetse. 

Court,  Do  yon  choose  to  ask  tbe  ooeslion  P 
or  that  Maba  Rajah  should  ask  them  nimself  P 
Yeu  had  better  ask  them.] 

JTisisfi  Juan  Don  examiied. 
Did  you  ever  expteki  the  Curra  Nama  yoa 
spoke  of  to  Mohui^  Persaud  ?— Mohun  rer- 
saud  went  in  his  palanquin  (o  the  house  of 
Maha  Rajah,  and  I  followed  after.  I  do  not 
know  what  conversation  pisssed  between  Maha 
Rajah  and  Mohun  Persaud :  Maha  Rajah  sent 
for  the  Curra  Nama  to  his  own  boose :  Mohun 
Persaud  was  present  when  I  read  it.  Tbe 
Curra  Nama  was  afterwards  shewn  to  Pudmo- 
bun  Doss. 

When  you  shewed  the  Curra  Nama  to  Mo» 
bun  Persaud,  what  did  he  say  ? — He  said  no- 
thing. 

to  administer  oaths  of  a  public  nature,  withont 
legal  authority  for  their  so  doing,  or  before 
those  who  are  legally  authorised  to  administer 
some  kinds  pf  oatbs^  but  not  those  which  hap- 
pen to  be  taken  before  them,  or  even  before 
those  who  take  upon  them  to  administer  justice 
by  virtue  of  an  authority  seemingly  colourable^ 
but  in  truth  unwarranted  and  merely  void,  can 
ever  amount  to  perjuries  in  the  eye  of  tbe  law, 
l)ecause  they  are  of  no  manner  ofmrce,  but  are 
altogether  idle. 

*^  And  fron;i  tbe  same  ground  it  seemeth  also 
clearly  to  follow,  That  no  false  oath  in  an  affi* 
davit,  made  before  persons  falsely  pretending 
to  be  authorized  by  a  cQurt  of  justice  to  take 
affidavits  in  relation  to  matters  depending  before 
such  conrt,  can  properly  be  called  perjury,  be* 
cause  no  affidavit  is  any  way  regarded,  unless 
iti>e  made  before  persons  legally  intrusted  with 
a  power  to  take  it,  ••  being  both  of  suffidemt 
ability  to  ask  all  proper  questions  of  tbe  psrty 
who  siiall  make  suc|iaffidavitt  sod  also  ofsach 
integrity  as  not  to  suffer  any  thing  to  be  io* 
serted  tnerein,  to  tbe  truth  whfreof  the  party 
bath  not  sworn.  And  though  it  ^liiy  be  aiiid» 
that  an  affidavit  tfdbsn  before  persons  falady 
pretending  to  be  commissioned  for  such  porpoee 
by  the  courts  of  justice,  doth  directly  t^md  to* 
impoee  upon  such  courts,  and  may  poesibly 
happen  through  surprize  to.  be  read,  an4  may 
also  in  its  own  nature  be  altogether  beiuoosa  as 
if  it  had  been  made  before  persons  regularly 
impowered  to  take  it;  yet  inasmuch  as  it  is  of 
itself  of  no  manner  of  validity,  and  is  no  oi^er* 
wise  regarded,  than  as  it  hath  the  appearance 
of  being  sworn  before  persons  leffally  oonmue- 
sioned,  withont  wbich  it  would  have  no  man- 
ner of  credit,  it  seemeth  that  offences  of  this 
.nature  are  most  properly  puiMsfaed  by  severely 
chastising  those  who  qsurp  si(Qh  an  authority 
of  administering  of  oaths,  ^without,  any  l^gai 
ip^arrant"  Hawkins's  Pleas  of  the  Crowfla 
vol  t>  p*  SlQy.  ei  teq. 

See,  also,  vol.  19,  p.  117^« 
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Did  bs  make  no  objection  ? — He  did  not  say 
^  word  of  it  in  niV  hearing^.  He  only  said  the 
ipace  of  BIX  montbs  is  written. 

Did  M6ban  Pereand  see  BoUakey  Doss's 
naoae  written  to  it  ? — He  did. 

Why  did  Mohnn  Persaud  desire  you  to  00  to 
Blaha  Rajah? — He  desired  uie  to'  go  along 
with  him. 

Why  ?— He  did  not  tell  me  any  thing  par- 
ticular.   1  explained  to  him  the  Nagree  paper. 

CTQ$$-Examiiiaiioiu 

What  was  the  sum  mentioned  in  the  Curra 
Nama  P — I  saw  a  promise  in  favour  of  the  go- 
vernor and  Mr.  Pearson  :  likewise  account  of 
a  bond  for  jewels.  There  was  some  promise 
Id  favour  of  Maba  Rajah  ;  and  lastly  for 
S5,0C0  rubees,  on  account  of  teeps.  To  ttie 
article  of  the  bond  for  jewels,  no  sum  was  spe- 
f)}fled.  There  were  sums  specified  to  themaha 
Rajah  and  the  governor ;  but  1  do  not  recollect! 
what  they  were. 

Is  the  Curra  Nama  you  now  mention  the 
same  you  made  up  the  books  from  ? — It  ivas 
the  same,  but  I  did  not  extract  the  account. 
Pudmofaun  Doss  did. 

Who  produced  the  Curra  Nama,  Mohnn  Per- 
sand,  or  Maha  Rajah  ?-— Maha  Rajah  sent  for 
U  from  his  bouse.  There  was  an'other  Persian 
letter. 

Did  you  point  out  to  Mohun  Persaud  the 
name  oi  Bollakev  Dobs  on  that  paper?-— Mo- 
hun Persaud  took  the  paper  in  bis  own  hand, 
and  read  it. 

Was  this  the  first  time  you  had  seen  the  pa- 
per?— Mohnn  Persaud  took  me  to  the  house 
Pndmohun  Doss  shewed  me  before. 

Why  did  not  you  mention  this  before?-  — 
Mohun  Persaud  forbid  me  to  mention  it :  he 
lias  f^iven  me  no  victuals  for  tliese  four  years. 

Did  you  thfen  rememberit?— Mohun  Per- 
aaud  bad  forbid  me  to  tell. 

As  you  were  sworn  to  tell  the  whole  tnitb, 
and  have  mentioned  this  Curra  Nama  so  oflen, 
Hrhydid  you  not  mentipn  thfis  circumstance  be- 
fore?—If  nobody  asked  me  about  it,  why 
aboold  I  tell  the  bad  actions  of  Mohun  Per- 
saud? 

Omrt,  Because  it  is  to  save  the  life  of  an 
innocent  person.—^.  Now  yon  ask  me  the 
question,  I  recollect  it ;  Idid  not  befbre. 

Whom  have  you  conversed  with  since  last 
night? — I  went  down  to  examine  the  papers ; 
came  here,  went  home,  and  did  not  see  or  con- 
verse with  any  one  last  night. 

Have  you  spoke  to  any  one  to  day?- -I 
went  to  the  house  of  Mr.  Jarrett,  to  converse 
with  a  Nagree  Moburer. 

Were  there  any  other  people  at  Mr.  Jarrett's? 
— ^There  were  10  or  12  people. 

Did  you  converse  with  any  of  them?— I  did 
not :  J  conversed  with  my  own  man. 

Did  you  speak  to  your  own  man  about  the 
Curra  Nama  ?— I  did  not  speak  to  any  one.  I 
apoke  to  nobody  but  the  Court. 

Did  not  you  send  a  written  account  to  Maha 
Rajah  of  every  thing  that  you  knew?— -1  did 
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write  a  Persian  letter  to  Maha  Rajah:  Maba 
Rajah  wrote  a  Persian  letter  to  me.  Having 
read  it,  I  wrote  him  an  account  of  books,  and 
aooounis,  and^a  few  words  of  circumstances  that 
happeneil  before  Bollakey  DosaPs  death. 

Did  yon  in  that  paper  relate  this  circum- 
stance?—Ho  far  as  related  to  Pudmohun  Doss, 
1  did. 

Did  you  write  that  paper  for  the  purpose  of 
aconainting  the  Maha  Rajah  of  all  you  knew  ? 
— 1'  did  inform  him  of  ail  the  circumstances, 
but  this. 

Why  did  yon  not  inform  him  of  this?— Mo- 
hun Persaud  desired  me  to  say  the  words  were 
erased  and  stratched  out :  and  therefore  I  did 
not  say  any  thing  about  it. 

When'did  Mohnn' Persaud  desire  you  to  say 
this? — He  told  me  a  great  while  ago  before 
BaH|fbvin  of  \\\  the  circomstataces. 

Did  you  mention  in  your  letter,  that  you 
wrote  to  Maha  Rajah,  what  Mohun  Persaud 
had  said  to  you  ? — No. 

Why  did  yon  not  ?  can  you  tell  any  honest 
reason  ? — Because  I  am  a  seVvant  to  Gungabts* 
sen,  and  Mohun  Persaud  is  his  attorney,  and 
Gongabissen  lives  with  Mohun  Persaud. 

Did  you  shew  Mohun  Persaud  the  letter  yeti 
wrote  to  Maha  Rajah  ? — I  did  not :  1  only 
wrote  to  Maha  Rajah  to  acquaint  him  with  the 
accounts. 

Did  you  write  nothing,  but  concerning  ac- 
counts?— I  must' own  the  troth.  I  did  not 
write  to  Maha  Rajah  any  thing  about  this  cir- 
cumstance :  Mohun  Persaud  is  a  great  man  ;. 
he  told  me  not. 

Was  not  Maha  Rajah  a  greater  man  thaa- 
Mohun  Persaud? — I  was  much  afraid  of  Mo- 
hun Persaud. 

Dfd  you  recollect  this  circumstance  at  the 
time  you  wrote  this  letter? — 1  did  not. 

if  you  had  recolleeted  it,  would  you  have 
wrote  it ?-^l  certainly  should. 

Then  your  being  afraid  of  Mohun  Persaud^ 
was  not  the  reason  wliy  you  did  not  write  it  ?^- 
1  am  much  afVuid  of  Mohun  Persaud. 

[QiTe^ion  repeated.] — I  was  afn^id  of  Mo* 
bun  Persaud. 

[Question  again  repeated.]  I  did  not  recol- 
lect it. 

The  being  afraid  of  Mohun  JPersaud,  and  the 
not  recollecting  it,  are  two  different  reasons. 
'Both  of  them  cannot  be  true :  was  it  because 
you  were  afraid  of  Mohun  Persaud,  or  because 
YOU  did  not  recollect  it  ?—  [No  answer  coidd 
be  procured.] 

When  did  Mohun  Persaud  first  bid  you 
mention  it? — He  took  a  written  paper  from 
me :  in  this  written  paper,  he  made  roe  write 
ten  words  I  did  not  know,  and  leave  out  ten 
words  I  did  know. 

Do  you^ean  that  Mohun  Persaud  occasion- 
ed you  to  write  to  Maha  Rajah  ? — Mohun  Per- 
saud and  1  were  on  bad  terms,  when  the  ailair 
was  in  the  Adawlet.  I  gave  evidence  iu  favour 
of  Maha  Rajah :  thecoropltfintwas,  that  Maba 
Rajah  had  taken  money  oppressively.  I  gave 
evidence  that  he  did  t\ot. 
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Were  you  M  that  tiine  afraicl  of  MohuD 
Perpaad  ? — No:  1  was  Dot  afraid  at  that  time. 

Were  you  afraid  of  Mohun  Persaud,  when 
you  raid  tb^t  the  books  of  the  army  were  sepa- 
rated from  BolJakey  Doss's  other  papers  bv 
his  order  ? — Mohun  Persaud  forbid  me  to  tell. 
I  am  afraid  of  him. 

When  was  it  Mohun  Persaud  told  yon  not 
to  mention  it  ? — 1  believe  a  year  and  a  half,  br 
two  years  ago.  In  the  late  prosecution  Maha 
Rajah  told  me,  if  I  would  write  out  a  paper,  I 
should  ha?e  my  wages.  I  did  write  out  a  pa- 
per :  I  do  not  know  the  particulars. 

Did  that  paper  contain  all  you  know  of  this 
transaction  ? — I  wrote  it  out,  and  I  copied  it. 

Did  'Mohun  Persaud  tell  you  what  to  write, 
or  did  you  tell  him  ? — Mohun  Persaud  wrote  it 
out  first :  he  used  to  tell  me,  when  I  wrote  it 
out,  he  would  pay  me  the  wages  ;  it  remained 
10  or  14  days  on  the  bed  of  Gnogabissen. 

Did  Mohun  Persaud,  atany  other  time,  except 
the  time  last  mentioned  [t.  e,  about  two  years, 
or  a  year  and  a  half  ago]  desire  you  not  to  men- 
tion it? — In  the  paper  he  gave  me  to  copy  this 
is  not  mentioned,  which  I  observed  could  not 
add  any  thing  to  it. 

[Question  repeated.] — No ;  about  two  years, 
or  two  years  and'a  half  ago;  he  told  me  two  or 
three  times,  but  never  told  me  since ;  1  put  him 
in  mind  I  knew  another  circumstance. 

Did  he  ever  mention  it  but  these  times  P — 
No. 

When  did  you  receive  the  letter  from  Maha 
Rajah  ?w.lt  is  eight,  ten,  or  fifteen  days  since 
1  got  Maha  Rajah's  letter. 

[Here  the  Evidence  closed.] 

Lord  Chief  Justice  Impey : 

The  prisoner  stands  indicted  for  forging  a 
Persian  bond,  with  an  intent  to  defraud  Bol- 
lakey  Doss ;  and  also  for  publishiiiff  th^  same, 
knowing  it  to  be  forged.  This  onence  ii  laid 
in  sfveral  manners,  by  difierent  counts  in  the 
indictment,  sometimes  calling  it  a  '  writing 
obligatory,'  and  sometimes  a  '  promissory 
note ;'  and  it  is  laid  to  be  with  an  intent  to  de- 
fraud difierent  people,  differently  interested. 

1  shall  lay  out  of  the  cjise  all  those  counts 
to  which  I  think  no  evidence  can  be  applied ; 


named  in  the  will  of  Bollakey  Don :  tbeDioe- 
teenih,  to  which  the  evidence  most  forcibly  ip. 
plies,  for  publishing  the  same  knowiog  it  to  be 
forged,  with  intent  to  defraud  Gungabuses  tsd 
Hingoo  Loll :  the  20th  and  3l8t, which  chtrge 
the  forgery  and  publication  to  be  with  ialest 
to  defraud  Gungabissen,  the  surviviog  eie- 
cutor. 

There  has  been  no  evidence  at  what  tiaie 
the  instrument  was  actually  forged  ;  «nd  there* 
fore  it  may  be  difficult  for  you  to  ascertiJD  whe- 
ther it  was  in  the  life  of  Bollakey  Dow,  aod 
consequently  whether  to  defraud  liiro,  or  sack 
persons  as  bad  interest  in  his  estate  afiet  bis 
decease. 

The  publication  was  clearly  after  hii  de- 
cease ;  and  therefore,  if  you  should  thiok  the 
prisoner  guilty  of  that,  you  would  not  have  the 
same  difficulty  as  to  whom  it  was  to  defraod, 
as  it  must  be  his  executors,  or  other  penoot 
who  took  benefit  by  his  will.  As  the  estate 
was  distributed  according  to  the  dirisian  of  (be 
rupee,  which  is  a  custom  in  this  country  similir 
to  that  of  the  Romans  dividing  the  as ;  tfaoe 
is  no  doubt  it  must  have  been  to  the  preja- 
dice  of  his  nephews  Gungabissen  and  fliogoo 
Loll. 

I  will  however,  after  I  have  gone  tbrotigfa 
the  whole  evidence,  point  out  that  part  of  it 
which  applies  to  the  actual  forgery,  and  tbea 
what  applies  to  the  publication^  knowing  it  la 
be  forged. 

As  the  trial  has  now  token  so  fnaoy  daji, 
and  the  evidence  is  so  long,  notwitbataDdiag 
vou  have  given  an  attention  that  1  bare  sever 
before  seen  in  a  jury  through  so  \(m%  ^^f^* 
it  will  be  necessary ,  for  the  purpose  of  bringiag 
it  together,  and  to  refresh  your  niemoritf 
as  to  those  parts  which  passed  early  in  the 
trial,  to  recapitulate  the  whole  of  tbe  eridesce. 

[Here  the  Chief  Justice  read  over  the  whole 
of  the  evidence,  and  then  proceeded.] 

By  the  laws  of  England,  the  cooDsel  for 
prisoners  charged  with  felony  are  not  allowed 
to  observe  on  the  evidenceto  the  jury,  but  are 
to  confine  themselves  to  matters  of  law :  but  I 
told  them,  that,  if  they  would  deliver  to  meaoy 
observations  they  wished  to  be  made  to  the 
jury,  I  would  submit  them  to  you,  and  gire 


and  shall  only  mention  those  to  which  it  may,  t  them  their  full  force;  by  which  meaosih^ 
and  shall  point  out  those  to  which  it  most  par-  Svill  have  the  same  advantage  as  they  would 
ticularly  applies.     I  lay  out  of  the  case  the    have  had  in  a  civil  case. 


counts  where  tbe  publiciitions  is  said  to  be  to 
defraud  Bollakey  Doss,  as  the  publication 
which  is  proved  was  after  his  death  :  as  also 
those  which  charge  it  to  be  to  defraud  Pndmo- 
Jiun  Doss  and  Gungabissen  as  joint  executors, 
there  being  no  proof  that  Pudmohuu  Doss  ever 
was  an  executor. 

The  only  counts  to  which  any  evidence,  in 
my  opinion,  can  be  applied,  are  the  first,  fifih, 
ninth,  and  thirteenth,  which  charge  this  in- 
strument to  be  forged  with  intent  to  defraud 
Bollakey  Doss :  tbe  eighteenth,  which  charges 
it  to  be  forged  with  intent  to  defraud  Gunga- 
bissen  and  iiingoo  Loll,  nephews  and  trustees 


Mr.  Fairer  has  delivered  me  the  following 
observations,  which  J  read  to  you  in  his  om 
words,  and  desire  you  to  give  them  '^*  .  ? 
weight,  which,  on  consideration,  you  may  thm* 
they  deserve. 

•  It  is  no  forgery  on  Bollakey  Doss,  becao* 
« it  is  not  proved  to  have  been  foiged  in  bis  li» 

*  time.' 

Ha  is  certainly  right  in  the  observation,  that 
there  is  no  proof  adduced  of  tbe  time  of  the  ac- 
tual forgery.  ^ 

•  No  forgery  on  tbe  executors,  because  wt 

*  prosecutor's  evidence  prove  that  *^yTJ^ 

*  previously  informed  of  thefoigeryi  and  w*™' 
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*-  tarily  paid  the  bond.    Pudmohun  Doss  ex- 

*  pressly  koew  it' 

This  will  depend  on  the  endence,  which  I 
shall  observe  upon  hereatWr,  whether  Gunga- 
bissen  was  so  informed.  I  think  there  is  great 
reason  to  suspect  that  Pudmohun  Doss  was 

frivy  to  the  fraud,  if  any  fraud  has  been.  But 
hare  laid  those  counts  out  of  the  case,  which 
charge  either  the  forgery,  or  the  publication, 
knowing  of  the  forgery,  with  an  intent  to  de- 
fraud Pudmohun  Doss  and  Gungabissen  as 
joint  executors,  because  the  prosecutors  have 
failed  in  this  proof  of  Pudmohun  Doss's  being 
an  executor.  They  produced  no  probate  to 
Pudmohun  Doss,  and  wonld  have  proved  it  by 
bis  baring  signed  an  aocount  delivered  into  the 
Mayor's  Court.  This  we  did  not  think  suffi- 
cient to  prove  him  executor :  Mohun  Persaud 
by  that  means  might  likewise  have  been 
*  proved  an  executor ;  for  he  has  signed  an  ac- 
count which  was  delivered  in  to  that  court. 

*•  No  forgery  upon  the  trustees,  or  residuary 
*'  legatees,  because  they  liad  only  a  contingent 

*  interest  at  the  time  9r  the  publication,  andnot 
*■  a  vested  one.  It  uas  not  an  interest  *  debitora 
*■  in  prseseuti,  solvendum  in  future :'  had  they 

*  died  befure  the  contingency  happened,  the 

*  interest  would  not  have  gone  to  their  repre- 

*  sentatires  as  such,  and  as  claiming  under 
'  them,  but  to  the  next  of  kiu  ofBollakey  Doss ; 
'  therefore  they  could  not  be  defrauded.' 

This  is  a  pomt  of  law,  and  1  cannot  help  dif- 
fering from  Mr.  Farrer  in  it ;  for  in  my  opi- 
nion, and  in  all  our,opiuious,  the  interests  of 
the  nephews  and  residuary  legatees  is  a  vested 
interest,  and  would,  whenever  the  money  due 
to  Boilakey  Doss  from  the  Company  should  be 
paid,  go  to  the  representatives.  The  receipt  of 
that  money  is,  i  suppose,  what  is  understood 
by  Mr.  Farrer  to  be  the  contingency. 

This  objection  seems  to  be  made  from  mis- 
stating an  observation  made  early  in  the  cause 
by  my  brother  Chambers,  and  which  I  was  at 
first  struck  with ;  which  was,  That  neither  the 
appointment  of  executors,  or  any  part  of  the 
will,  was  to  take  place  till  aAer  the  payment  of 
the  debt  from  the  Company  ;  that  is,  that  Bol- 
Jakey  Doss  considered  hmiself  worth  nothing 
but  that  debt,  and  meant  only  to  make  a  will  in 
case  that  money  should  be  recovered.  But,  on 
looking  into  the  will,  I  pointed  out  to  my  bro- 
ther Chambers  that  there  were  dispositions  of 
other  monies ;  and  we  are  both  satisfied  that 
the  appointment  of  executors  would  have  taken 
place,  and  the  will  had  sufficient  to  operate 
upon,  though  that  money  had  not  been  paid  ; 
and  that,  if  it  was  not,  Boilakey  Doss  did  not 
mean  to  die  intestate.  But,  however,  there  is 
evidence  that  it  has  been  satisfied  by  Com- 
pany's bonds. 

Mr.  Farrer  has  likewise  given  me  these  fur- 
ther observations : 

*  Persian  letters,  sealed  in  the  usual  mode 
'  of  the  country,  not  allowed  to  be  given  in  evi- 
•  dence :  by  our  laws,  letters  sealed  in  the 
«  Dsual  mode  in  England  would.* 

You  cast  your  eyes  on  tbo8»  letters,  and  ob- 


served on  the  recency  of  the  writing.  Yoa 
thought  thetan  an  imposition  ;  but,  as  they  were 
not  given  in  evidence,  1  desited  you  would  not 
sufier  it  to  make  any  impression  on  you.  I 
have  no  apprehensious  the  laws  of  any  country 
would  permit  them  to  be. given  in  evidence. 
They  were  letters,  enclosed  in  a  cover,  sealed 
with  the  seal  of  Boilakey  Doss ;  but  were  se- 
parated from  the  covers,  which  had  been  0|>en- 
ed.  Any  writings  might  liave  been  put  into 
those  covers.  There  was  no  signature  to  the 
letters.  There  was  no  attempt  to  prove  that 
the  direction  of  the  covers  were  of  the  same 
hand-writing  with  the  letters  themselves,  or 
that  they  were  the  hand-wr|ting  of  Boilakey 
Doss,  or  of  auy  of  his  writers.  If  this  was  al- 
lowed, any  evidence  might  be  fabricated,  to 
serve  all  purposes.  Letters  in  England  have 
the  signature  of  the  writer,  and  his  hand- 
writing may  be  proved  :  it  is  impossible  these 
could  be  given  in  evidence. 

*  The  witnesses  are   dead,   the  transaction 

*  is  stale,  and  long  since  known  to  the  prose- 

*  cutor.' 

These  are  objections  of  weight,  which  yoa» 
gentlemen,  ought  carefully  to  attend  to,  when 
yon  take  the  whole  of  the  evidence  into  con- 
sideration, for  the  purpose  of  forming  the  ver- 
dict ;  and  i  have  no  doubt  you  will  attend  to 
them. 

*  No  evidence  of  defendant's  having  forged 

<  Boilakey  Doss's  seal,  for  which  be  alone 

<  stands  indicted.' 

There  is  clearly  no  direct  evidence  of  his 
having  actually  forged  the  seal.  But  Mr. 
Farrer  is  mistaken,  when  he  says  the  prisoner 
stands  only  indicted  of  forging  the  seal :  he  is 
inaccurate  in  sajjring  he  stands  indicted  of  forg- 
ing the  seal ;  it  is  mr*  forging  the  bond.  But 
he  does  not  stand  indicted  of  that  only :  he  is 
indicted  for  publishing  it  knowing  it  to  be  forg- 
ed ;  and,  as  I  shall  hereafter  shew,  it  is  to  that 
the  evidence  chiefly  applies,  and  to  which  I 
must  require  your  more  immediate  attention. 

*  The  absurdity  of  the  defendant's  confessing 
'  a  circumstance,  which  wonld  endanger  hii 
'  life,  to  people  with  whom  he  was  not  in  terms 

*  of  confidence — his  refusing,  three  months 

*  after,  to  become  security  for  Comaul  0*Deen 
'  in  his  farm ;  a  thing  trifling  in  its  nature, 
'  when  contrasted  with  the  conseqoepces  which 

*  might  naturally  be  expected  from  a  refusal— 
'  the  small  degree  of  credit  due  to  a  confession 

*  made  only  once,  and  nobody  present  but  the 

*  party  and  the  witness,  which  are  the  words  of 

*  Comaul's  evidence.' 

It  is  highly  proper  you  shoald  take  these 
circumstances  into  consideration ;  you  will 
consider  on  what  terms  they  were  at  the  time  of 
these  conversations.  Confessions  of  this  nature 
are  undoubtedly  suspicious;  and  to  which,  ex- 
cept there  are  matters  to^corroborate  them,  you 
should  be  very  cautious  in  giving  too  much 
credit. 

'  Nothing  any  ways  extraordinary  in  Co- 

*  maul's  mentioning  the  circumstance  of  the 

*  d<;fea)|aQt'9  c^ufmons  as  it  ia  well  joiowit 
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*  that,  in  the  most  common  occurreoces,  me 

*  natives  of  this  country  form  the  most  ioiquit- 
<  ous  schemes,  which  are  not  brought  to  matu- 

*  rity,  or  disclosed  to  the  public,  for  a  much 

*  greater  period  of  time  than  tlue  present ;  and 

*  that  their  truth  and  falsehood  are  so  artfully 

*  interwoven,  that  it  is  almost  impossible  to 

*  come  At  the  truth.' 

My  resideuce  in  the  country  has  beeo  so  short, 
and  my  experieoee  so  little,  that  1  can  form  no 
judgment  of  the  tri^h  of  this  obseryation :  it  is 
«n  appeal  to  the  notoriety  of  the  dispositions  of 
the  nati?66.  You  have  been  resident  long  in 
the  country  :  some  I  s^  who  were  born  here ; 
yoa  know  how  far  it  is  true,  therefore  1  leave 
It  entirely  to  you. 

jllr.  Brix  has  communicated  to  me  the  fol- 
loiriog  observations : 

*  Improbability  of  the  land's  being  for^ced, 

*  from  its  being  conditioujil  only ;'  for  which 

*  there  could  be  no  necessity  if  it  was  forged, 

*  as  it  rendered  the  obligation  less  strong,  with- 

*  out  any  apparent  reason.' 

It  certainly  would  have  been  as  easy  to  have 
forged  an  absolute  bond.  But  ihere  is  no  evi- 
dence when  the  bond  was  forget],  if  it  was 
forged  :  it  might  have  been  after  the  payment 
of  the  debt  due  to  Bollakey  Doss :  it  might  be 
to  give  an  air  of  probability  to  it.  But  this  is 
matter  proper  for  you  to  judge  upon. 

*  From  the  circumstance  mentioned  therein 

*  of  the  jewels  being  robbed,  as  that  very  cir- 
'  comstance  lessens  the  value  of  the  obligation, 

*  it  might  entitle  the  deceased  or  his  represent 

*  tatives  to  relief  in  equity.' 

This  circumstance  of  mentioning  the  jewels 
is  undoubtedly  one  that  makes  the  transaction 
Tery  suspicious,  as  there  is  no  evidence  given 
of  any  loss  of  jewels ;  ^pd  indeed  the  evi- 
dence that  has  been  produced  on  that  head  goes 
a  greiit  way  to  prove  that  no  such  jewels  had 
ever  been  lost.  It  is  ingenious  to  turn  this  to 
the  advantage  of  the  prisoner.  You  will  de- 
termine whether  it  can  be  so  applied. 

These  are  the  pbserrations  made  bj  the  pri- 
soner's counsel :  you  will  consider  them,  to- 
gether with  the  ouserva,tions  I  have  subiiDitted 
to  vou  noon  them. 

1  shall  now  m^ke  sqpfie  few  observatipns  on 
the  evidence,  both  on  the  part  of  ^e  crown 
and  the  prisoner ;  desiring,  as  I  have  frequent- 
ly during  the  course  of  the  trial,  that  you  will 
not  suffer  your  judgments  to  be  biassed,  or  the 
prisoner  to  be  any  way  prejudiced,  from  any 
thing  that  has  past,  nor  ny  any  matter  whal- 
•oever,  which  has  not  been  given  in  evidence. 

The  evidence  on  the  part  of  the  crown  to 
sqpport  the  actual  forgery,  is  that  of  Mohun 
Persaud,  who  savs,  that  Maha  Rajah  Nundo- 
eomar (ieclared,  tnat;he,had  prepared,  or  drawn 
out  three  papers,  the  amount  of  one  of  which 
was  48,021  rupees,  which  is  the  i^mount  of  the 
presitfit  bond,  and  is  applied  as  a  confession  of 
the  actual  forging ;  but  as  the  confession  may 
liear  a  different  mterpretatioii,  there  being  no 
distinction  in  general  made  in  the  interpretation 
of  tbe  evidence,  between  writing  or  causing  to 


be  wrote,  drawing  or  causing  to  be  drawn,  it 
may  mean,  that  he  caused  Bollakey  Doss  to 
draw  or  prepare  the  bonil,  and  therefore  I  think 
tbe  first  would  be  a  hard  and  rather  a  forced 
construction  of  bis  words ;  and  indeed  he  did 
not  actually  specify  this  lM>nd.  Comaul  O  Deen 
also  gives  evidence  that  will  Apply  to  tbe  for- 
gery.  Alaha  Rajah  Nundoeomar  told  him. 
That  he  had  himself  fixed  Comaul  O  Deeo'a 
seal  to  the  bond ;  and  he  proves  a  requisrtioa 
from  Maha  Rajah  Nundoeomar,  to  give  eri- 
deuce,  That  he  was  a  witness  to  the  lK»nd,  and 
makes  him  promises  if  he  will.  Tbts'  is  tbe 
evidence  of  the  forgery  ;  but  1  think  it  will  be 
more  necessary  to  attend  io  the  evidence  io 
support  of  those  counts  which  I  have  said  tbe 
evidence  may  be  applied  to,  and  which  charge 
thepublication  with  an  intent  to  defraud. 

The  evidence  which  applies  to  the  actual 
forgery,  applies  likewise  to  the  knowledge  of 
its  being  forged.  Mohun  Persaud  proves  the 
bond  produced  by  Maba  Rajah  Nundoeomar. 
A  receipt  of  Maha  Rajah  Nundoeomar  for  the 
Company's  bonds,  pai<|  in  satisfaction  of  the 
bond  in  question,  and  the  actual  satisfaction  re- 
ceived by  Maha  Rajah  Nundoeomar. 

Two  witnesses  depose.  That  the  name  par- 
porting  to  be  in  the  hand- writing  of  Sillabut^ 
is  not  of  his  hand- writing.  Sabboot  Pottack 
swears  positively  to  this :  lie  says,  He  was  well 
acquainted  with  his  writing;  and  speaks  as  to 
the  usual  manner  of  his  attesting  which  he 
says,  is  different  to  that  on  this  paper. 

Rajah  Nobkissen,  on  the  paper  neing  shown 
him,  swore  positively,  that  it  was  not  the  hand- 
writing of  Sillabut ;  but  afterwards  retracted 
the  positiveness  of  his  opinion :  but  the  circum- 
stance of  his  immediate  fixing  on  the  three 
papers,  which  were  before  proved  to  be  of  S3- 
iabut's  writing,  is  a  stronger  proof  of  tbe  know- 
ledge of  his  band-writing,  than  any  positive 
oath. 

1  must  again  caution  you  against  receiving 
any  impression  unfavourable  to  the  prisoner, 
from  the  hesitation  and  doubts  or  exclamations 
,9f  this  witness,  or  from  any  other  circumstances 
except  what  he  actually  deposed  to. 

Both  these  last  witnesses  agree,  that  tbe 
|iand  to  this  bond  is  better  than  Seellabut's  band. 

Other  circumstances  are  adduced  to  draw 
an  impqtation  on  this  business.  An  accoaiit 
subsequent  to  the  date  of  tbe  bond,  which  b  in 
17^2,  IS  produced  to  show,  that  Bollakey  Doss 
was  at  that  time  indebted  to  IKIaha  Rajah  Nun- 
doeomar only  in  the  sum  of  10,000  rupees ; 
but  I  think  no  great  stress  can  be  laid  on  that, 
as  it  contains  a  reference  to  such  other  debts  as 
may  appear  by  his  books. 

The  Counsel  for  the  Crown  have  proved, 
that  a  draught  for  a  large  sum  of  money  was 
paid  at  Benares,  about  the  time  of  the  bond 
given,  on  the  credit  of  Bollakey  Doss,  in  favor 
of  lord  Clive.  This  was  adduced  for  the  pur- 
pose of  showing  Bollakey  Doss  to  be  at  that 
time  in  g6od  circumstances,  and  to  infer  from 
thence  an  improbability  of  his  entering  into  this 
bond :  but  I  think  it  proves  no  such  thing;  a 
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much  larger  sum  would  no  doubt  have  been 
paid  on  lord  Cli?e's  credit  alone ;  ^od  it  is  cer- 
tain, tbat  Bollake^  Doss  was  at  that  time  a 
debtor  to  Maba  Rajah  Nundocomar. 

There  is  another  circumsiaoce ;  that  Bollft- 
Ikey  Doss  had  never  mentioned  either  the  de- 
posit of  the  jewels,  or  the  loss  i)f  them ;  and 
that  there  is  no  eutry  of  it  in  his  books. 

Comaul  O  Deen  produced  a  paper  with  the 
impression  of  his  own  seal,  which  be  swears  to 
be  in  the  possession  of  MahaHajab^  Nundoco- 
mar :  you  before  said,  you  thought  it  to  be  the 
same  with  that  to  the  bond  ;  you  will  accu- 
rately examine  it;  I  have  not;  I  am  told^ 
there  is  a  flaw  in  both  the  impressions. 

Comaul  O  Deen  accounts  for  his  seal  being 
in  the  possession  of  Maha  Rajah  Nundocomar, 
and  swears  he  has  not  received  it  back :  his  evi- 
ilence  is  stappoited  by  Coja  Petruse,  whose 
character  you  ail  know,  and  Moonshy  Sudder 
O  Deen,  to  whom  he  repeated  the  conversa- 
tions with  Maha  Rajah  Nundocomar,  when 
they  had  recently  past ;  yon  know  the  prac- 
tices of  the  natives,  aiid  whether  it  is  probable, 
as  the  counsel  for  the  prisoner  has  suggestedi 
that  this  is  a  deep-laid  scene  of  villainy. 

The  character  of  Comaul  6  Deen  was  en- 
quired into  from  Coja  Petruse,  and  you  have 
beard  his  answer. 

Subornation  of  perjury  was  endeavoured  to 
be  Axed  on  him  oy  the  evidence  of  Hussein 
Alii ;  but  as  to  Cawda  Newas,  nothing  was 
proved :  as  to  the  seal-cutter,  his  conversation 
with  him  seems  rather  to  strengthen  than  im- 
peach his  credit. 

This  bond  was  found  cancelled  among  the 

{lapers  delivered  into  the  Mayor's  court,  as  be- 
ongtng  to  the  estate  of  Bollakey  Doss ;  but 
the  papers  of  Pudmohun  Doss  and  Bollakey 
i)ns8  were  mixed. 

This  is  the  substance  of  the  evidence  for  the 
crown  ;  and  no  doubt,  if  the  witnesses  are  be- 
lieved, whatsoever  you  may  think  of  the  for- 
gery, there  is  evicfeoce  of  publication,  with 
knowledge  of  forgery. 

On  the  other  hand,  if  you  believe  the  wit- 
nesses for  the  prisoner,  a  most  complete  answer 
is  izfiven  to  the  charge. 

There  are  no  less  than  four  witnesses  present 
lit  the  execution  of  the  bond  by  Bollakey  Doss, 
three  of  whom  had  been  privy  to  a  conversation 
tt  Maha  Rajah  Nundocomar's,  when  the  con- 
«ideration  of  the  bond  was  acknowledged  by 
Bollakey  Doss :  the  same  persons  prove  the 
attestation  of  the  bond  by  the  three  witnesses 
thereto,  who  are  all  dead. 

The  brother  of  Matheb  Roy  is  produced, 
who  says,  that  Matheb  Roy  was  well, known  to 
fiozree  Mull  and  Cossinaut :  Huzree  Mull  and 
Cossinaut  did  know  a  Matheb  Roy ;  but  it  is 
clear,  from  their  description  of  the  person,  that 
it  is  not  the  brother  of  (he  witness  at  the  bar. 
Boweyer,  Cossinaut  gave  aq  account  of  the 
family  of  the  man  he  knew,  whose  father 
was  Bungoo  Loll ;  but  said,  there  was  another 
Bungoo  Loll.  It  seems  extraordinary  that 
there  should  be  two  Bungoo '  Lolls,  two  Saheb 
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Roys,  and  two  Matheb  Roys,  in  two  different 
families :  however,  there  is  no  doubt  of  the  ex- 
istence of  two  Bungoo  Lolls  and  two  Saheb 
Rovt;  the  improbability  then  decreases,  and 
botn  Tage  Roy  and  Roopnerain  swear  to  the 
existence  of  the  other  Matheb  Roy.  It  is  ex- 
traordinary, however,  that  this  man,  who  is  de- 
scribed by  his  brother  to  be  a  poor  man,  and 
servant  to  a  prisoner  in  the  gaol,  and  was  not 
known  to  Cossinaut  or  Huzree  Mull,  should  be 
described  by  the  coousel  for  the  prisoner  as  a 
man  of  note  and  family » and  as  being  acquainted 
with  Cossinaut  and  Huzree  Mull. 

In  contradiction  to  what  Commaul  ODeen 
had  said,  the  defence  introduces  another  Co- 
maul ;  and  all  the  four  witnesses  swear  posi- 
tively to  his  attesting  the  bond.  He  is  proved 
bv  two  witnesses  to  be  dead  ;  one  Joydeb 
Chowbee  saw  a  man  going  to  be  buried,  and 
was  told  it  was  Comaul. 

The  other,  Sbeekear  Mahomed,  actually  at** 
tended  his  funeral. 

Comaul  O  Deen  swears  positively  it  is  his 
seal,  and  these  witnesses  swear  to  the  attesta- 
tion  by  another  Comaul.  Joydeb  Chowbee 
mentions  a  circumstance  by  which  he  knew  \% 
to  be  the  fuileral  of  Comaul:  he  asked,  Whe- 
ther it  was  a  funeral  of  a  Bramin  or  a  Mussul- 
man ?  It  seems,  the  mode  of  carrying  out  Mus- 
sulmen  and  Bramins  differ.  You  must  judge 
from  his  evidence,  whether  he  must  not  have 
known  whether  it  was  a  Mussulman  or  Bra-^ 
min,  without  enquiry  ;  indeed  he  has  said, 
that  he  did ;  and  the  observation  was  so  strong, 
that  he  ailter  positively  denies  he  ever  said  he 
made  such  enquiry. 

As  Comaul  is  said  to  have  died  in  the  house 
of  Maha  Rajah  Nundocomar,  it  seems  extraor- 
dinary, that  no  one  but  Sbeekear  Mahomed  is 
brought  to  prove  his  actual  death ;  tt  must  have 
been  easy  to  have  brought  many  persons  of 
Maha  Rajah ^Nund6comar's  family,  especially 
as  he  mentions  five  persons  hy  name  that  at- 
tended bis  funeral,  besides  cooleys;  three  in- 
deed he  has  buried  since,  but  there  are  two 
still  alive.  This  must  have  been  known  to  be  very 
material,  for  this  is  not  the  first  time  that  Co- 
maul O  Deen  has  given  evidence  concerning 
his  seal. 

It  is  admitted  on  both  sides,  that  Seelabut  is 
dead.  It  is  remarkable,  that  no  account  what- 
soever is  given  of  the  Mour  who  wrote  the 
bond ;  he  would  have  been  a  material  witness : 
there  is  no  proof  whose  writing  it  is :  it  is  prov- 
ed,'that  Bollakey  Doss  had  at  that  time  a  writer 
whose  name  was  Balkissen,  who  is  dead :  there 
is  no  evidence  that  it  was.  of  his  hand ;  he  was, 
I  think,  known  to  one  of  the  witnesses  to  the 
ex^ecation  of  the  boodc 

A  witness  says,  that  Seelabut  was  a  Persiaa 
writer  as  well  as  Vakeel  to  Bollakey  Doss,  and 
Kissen  Juan  Doss  seems  to  confirm  it ;  beinsr 
asked,  What  Peraian  writer  Bollakey  Doss  hal 
at  that  time  ?  he  answers, «« He  hadone  named 
Balkissen,  and  Beelabut  also  understood  Per- 
sian." It  is  not  said  to  be  of  his  writing ;  and 
if  Seelabut  aeted  in  that  capacity,  what  occa* 
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sion  bad  Belial^  Doss-  to  call  for  another 
writer  ? 

There  is  no  evidence  of  any  particulars  being 
mentioned  to  the  writer  who  made  out  the  bond, 
though,  it  contains  very  special  matter,  except 
by  one  witness :  all  asfree  that  do  directions 
M'cre  };iven  in  the  room  before  the  people  came 
from  Maha  Rajah  Nundocomar  to  BoUakey 
Doss's ;  and  all  the  witnesses,  except  one,  deny 
any  specific  directions  beings  given  after.  It  is 
possible,  he  mi>;ht  have 'spoken  to  the  Mour 
before  his  coming  into  the  room,  which  the 
other  witnesses  at  this  distance  of  time  might 
have  forg^ot. 

Though  there  are  some  variations  io  their 
evidence  at  the  time  of  thft  execution,  that  is 
not  at  all  extraordinary  ;  what  is  most  fttciking 
is,  the  very  accurate  memories  which  they  pre- 
serve as  to  some  circumstances,  and  their  total 
fbrfiretfiilness  as  to  others. 

The  most  remarkable  instance  of  their  me- 
mory is  the  knowledge  of  the  seals,  w  hicb  some  of 
them  swear  to  positively,  only  from  having  seen 
them  tllree  or  four  times  on  the  fingers  of  the 
owners,  from  which  (though  the  seals  must  be 
reversed  when  applied  to  paper,  and  though 
tome  of  them  do  not  understand  Persian,  and 
consequently  not  the  characters  engraved  on 
the  seal)  they  swear  positively  to  their  being 
able  to  know  the  impressions ;  and  it  is  true, 
for  they  do  point  out  to  whom  the  impression 
of  each  particular  seal  on  the  bond  does  belong. 
Kissen  Juan  Doss,  who  must  have  seen  Bella - 
key  Doss's  seal  oftener  than  any  of  the  wit- 
nesses, does  not  take  upon  him  to  remember  the 
impression ;  and  on  being  told  the  other  wit- 
nesses did,  he  said,  they'  had  excellent  memo- 
ries ;  he  .was  not  b'essed  with  such. 

They  are  like«vise  uniformly  accurate  in 
describmg  the  order  in  which  the  witnesses 
sealed  and  signed. 

1  shall  make  no  observation  on  the  variances 
of  the  witnesses  to  the  execution ;  for,  except 
in  twf»  instances,  one  of  the  witnesses,  who  re- 
membered the  sum  in  the  bond,  from  its  being 
explained  in  a  langunge  he  did  not  understand, 
the  other,  Sheekear  Mahomed,  is  the  only  wit- 
ness that  spoke  with  precision  as  to  the  sum. 
You  heard  him  deliver  his  evidence,  and  will 
form  your  own  judgment  on  that  and  on  his 
whole  evidence,  in  which  he  affirms  and  denies 
the  same  thing  in  the  same  breath. 

As  to  the  other,  it  was  suggested,  that  the 
same  w-ords  expressed  the  same  sums  in  Moors 
and  Persian,  which  drew  on  an  enquiry ;  and 
we  had  the  Persian  and  Moor  words  for  the 
sums  mentioned  delivered  in  evidence ;  you 
will  see  how  far  you  think  they  agree  or  dis- 
agree.   . 

Nor  shall  I  observe  on  the  manner  in  which 
the  witnesses  on  either  side  gave  their  testi- 
mony. You  saw  and  remarked  them.  The 
jury  having  the  opportunity  to  make  their  ob- 
servations on  the  conduct  of  the  witnesses,  and 
of  hearing  the  questions  put  as  circumstances 
arise,  is  the  great  part  of  the  benefit  of  a  vivd 
foce  examifiation. 


The  defence  does  not  attempt  to  prove  either 
the  deposit  or  the  ioss  of  jewels.  And,  iodfei!, 
Kissen  Juan  Doss,  on  whose  efidence  1  shell 
hereafter  observe,  says,  '  That  he  never  beard 
*■  of  such  a  loss ;  bad  it  happened,  be  moit 
'  have  heard  it ;  and  a  thousand  people  mait 
*  have  known  it.'  He  speaks  of  the  loss  of 
jewels  to  a  trifling  amount,  but  those  betoog«d 
to  another  person.  This,  as  1  said  before,  n  i 
suspicious  circumstance.  But  if  tbejeweb 
were  actually  deposited,  of  which  there  is  no 
evidence,  except  what  I  am  going  to  take  no* 
tice  of,  the  Korsa  Nama :  though  ther  were 
not  lost,  Bollakey  Doss  might  have  told  Nahi 
Rajah  Nundocomar  that  they  were;  and  the 
Maha  Rajah  might  give  credit  to  Bollakey 
Doss  ;  or  might  chuse  rather  to  take  a  boad 
than  enquire  ^rtber  into  the  matter.  It  might 
possibly  have  been  a  fraud  on  Naba  Rajah 
Nundocomar. 

Meer  Assud's  evidence  may  be  very  male' 
rial.  He  produces  a  naper,  purportinf  to  be  a 
receipt  given  by  Bollakey  Dosi  to  Dim,  fv 
valuable  effects  of  Cossim  Alii,  delivered  bjthe 
witness  to  Bollakey  Doss,  which  bad  the  seal 
of  Bollakey  Ddss  to  it.  The  impression  voo 
will  examine ;  you  will  find  it  to  be  the  saoe 
as  is  on  the  bond.  This  was  for  the  parpve 
of  proving  the  correspondence  of  the  impressiaB 
of  the  seal  on  this  receipt^  with  the  seal  on  the 
bond  ;  and  byHhat  means  to  prove,  that  the 
se^l  to  the  bond  was  the  identical  seal  of  Bol- 
lakey Doss,  not  one  that  was  forged.  11>i> 
transaction  was  said  by  the  witness  to  be  wbea 
Bollakey  Doss  was  with  the  army  atDurg^bott^v: 
It  seems  clear  beyond  doubt,  from  the  date  of 
the  receipt,  from  the  place  the  army  wss  thai 
in,  and  from  the  circumstances  that  both  Cos- 
sim Aili  and  Bollakey  Doss  were  io  attbetioie 
the  receipt  bears  date,  that  the  receipt  cobM 
not  have  been  given  by  Bollakey  Doss,  ana 
that  the  whole  is  a  fiction. 

A  very  striking  observation  arises  from  this: 
it  may  account  for  the  witnesses  rerocrabenjC 
the  seals  so  accurately.  Tage  Roy  »)'' *^* 
IS  in  |>osscssion  of  Matheb  Roy's  seal.  The 
seal  of  Comaul  O  Deen  is  proved  to  haTeD«« 
in  the  possession  of  Maha  Rajah  Nundocomar; 
and  th«  person  who  fabricated  this  recoft 
must  have  had  that  seal  which  made  the  im- 
pression on  the  bond  and  the  receipt.  Ii  ^ 
witnesses  by  ittiy  means  have  seen  those  seatf, 
it  is  no  longer  surprising  that  tbey  should  » 
well  acquainted  with  the  impressions.  This  a 
a  strong  observation  ;  but  it  is  but  an  ^^^^^' 
tion ;  I  would  have  you  consider  it  delibcratoj 
and  maturely  before  you  adopt  it. 

Kissen  Juan  Doss  delivered  all  his  f  *^**2 
till  this  morning,  with  such  simplicity,  »»■ 
with  such  an  air  of  candour  and  truth,  ihaj 
gave  full  assent  to  every  thing  he  said ;  *^ 
am  extremely  chagrined  that  there  ^"^  JJ^ 
any  cause  to  suspect  any  part  of  his  ^'*£"v| 
He  mentioned  a  paper,  which  he  ca^^*  "^^ 
Nama,  in  which  the  whole  of  Uii?  *«"*f  J 
was  wrote,  and  which  was  acknowledged  a 
signed  by  BoUakey  Do«9.    Though  uw  «*J 
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made  in  the  book  after  the  death  of  Bollakey 
]>oss,  by  order  of  Piidmobun  Dom,  aod  pur- 
|N>rtin||f  to  be  in  the  lifetime  of  Bollakey  Doss, 
€»rried  marks  of  suspicioD  with  it ;  yet,  I  owd, 
KiaseD  Juan  Doas  bad  ao  completely  turned 
my  confidence,  that  I  gare  implicit  credit  to 
him.  Many  attempts  were  made  to  establish 
it  in  eridence,  which  failed  of  legal  proof;  but 
•8  I  thoueht  80  well  of  Kisaen  Juan  Doas,  and 
as  it  would  hare  been  extremely  bard,  if  such 
a  paper  had  existed,  that  tlie  prisoner  should 
be  depriTed  of  the  Ijenefit  of  it,  1  said  (having 
first  naked  the  consent  of  my  brethren,)  that, 
though  it  was  not  strictly  e?idence,  1  would 
leave  it  to  you  to  give  such  weight  to  it  aa  you 
thought  it  desenrra.  I  still  leave  it  to  you ; 
and  if  you  believe  that  such  a  pa|ier  ever 
existed,  it  would  be  the  highest  injustice  not  to 
acquit  the  prisoner. 

Attempts  were  made  to  bring  this  to  the 
knowledge  of  Mobnn  Persaud  ;  and  if  it  did 
exist,  and  was  in  the  knowledge  of  Mobun  Per- 
aaod,  this  prosecution  is  most  horrid  and  diabo- 
lical. Mohon  Persaud  is  guilty  of  a  crime,  in 
my  apprehension,  of  a  nature  more  horrid  than 
mnrder. 

But,  I  own,  what  passed  after  the  counsel 
lor  the  prisoner  had  closed  his  evidence,  has 
▼ery  much  weakened  the  confidence  I  had  in 
Kt»en  Juan  Dosa.  The  counsel  did  not  desire 
thai  he  should  be  called,  assigning  as  is  usual 
ifor  their  reason,  that  they  had  forgot  to  exa- 
mine to  any  particular  point  which  waa  con- 
tained in  their  instructions ;  but  we  are  inform- 
ed that  the  Maha  Rajah  had  something  to  say. 
All  that  he  says  is,  That  he  desires  Kis- 
sen  Joan  Doss  may  be  further  intern^ted 
aa  to  the  Kursa  Nama.  The  question  then  is 
immediately  put  to  Mm,  Whether  he  ever  ex- 
plained the  Kursa  Nama  to  Mohun  Pemud  ? 
and  then  be  gives  the  account  of  Mohun  Per- 
Baud's  having  seen  it  at  Maha  Rajah  Nundo- 
comar's. 

When  he  is  examined  to  the  reason  of  his 
Bot  having  told  it  before,  all  that  aimplicity,  all 
that  air  of  truth  and  candour,  which  we  had 
ramarked  in  hijn,  instantly  vanishe<l ;  his  looks 
were  cast  down,  his  tongue  fanltered,  tie  pre- 
taricates,  he  contradicts  himself,  he  did  not 
■eem  the  same  man.    *  He  did  not  tell,  because 

*  he  was  not  asked.*    *  He  did  not  mention  it 

*  to  Maha  Rajab  Nundocomar  in  his  letter, 

*  becanve  he  waa  afraid  of  Mohun  Persaud.' 

*  He  di<l  not  mention,  becauae  he  did  not  re<iol- 

*  lect  it.*    *  He  did  not  deliver  it  in  evidence, 

*  because  afraid  of  Mobun  Persaud.'  Mohon 
Persaud  is  a  great  roan.  He  was  not  afraid  to 
write  the  letter.  He  did  not  shew  the  letter  to 
Mohun  Persaud :  why  should  he  be  afraid  to 
insert  this  circumstance  ?  If  he  now  stands  in 
ao  much  fear  of  Mohun  Persaud  as  not  to  meu- 
ikm  this  in  his  evidence,  was  he  so  much  aftraid 
^  taim  when  be  voluntarily  and  direetly  oon- 
fronted  him  aa  to  the  army  books  P 

All  this  f^r  arises  from  no  recent  threat :  it 
18  ID  consequence  of  a  coiifmntioD  at  the  dit- 
tattee  of  some  ytarf« 
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It  is  for  yoti  to  determine  bow  far  he  really 
stands  in  awe  of  Mobun  Persaud,  and  what  the 
eflecta  of  that  intimidiition  was  when  he  deli- 
vered his  evidence.  * 

It  is  strange,  as  the  witness  was  so  often 
examined,  and  so  particularly  to  this  Korsa 
Nama,  that  Maha  Rajah  Nundocomar  never 
betore  suggested  this  matter  to  his  counsel. 

if  this  latter  part  of  Kissen  Juan 'a  evidence 
is  true,  he  muat  be  either  guilty  of  perjury  of 
very  atroog  prevarication  in  his  former  evi-' 
dence.  Being  asked  as  to  Mohon  Persaud  and 
Gongabisaen'a  knowledge  of  the  entry  made 
from  the  Kursa  Nama  P  He  says,  *  I  cannot 
8ay  that  Mohun  Persaud  and  Gungabissen 
knew  of  it  at  ^he  time  of  the  entry ;  they 
knew  of  it  afterwards.  How  can  i  tell  when 
tbey  knew  of  it  first  ?  They  must  hnve  kiiowq 
it  from  the  papers  in  the  D^ewanny  Audaulet ; 
they  were  all  called  for  there.  1  ahould  tell, 
if  I  knew  Gungabis'jen  or  Mohun  Persaud 
knew  of  the  entry.' 
He  must  have  known  it  was  more  material 
to  prove  that  they  knew  of  the  Kursa  Nama 
itaelf,  in  which  the  particulars  of  the  account 
which  formed  the  sum  in  the  entry  #ere  wrote, 
and  which  Bollakey  Doss  hadsigned.    But  he 

Rresentty   afterwards    positively   says.    That 
lohnn  Persand  and  Gnngabissen  *  were  not 
acouainted  with  the  accounts. 

Ih  another  part  of  his  evidence,  he  says  to 
Podmohun  Doss,  *  Make  my  mind  easy  about 
*■  the  bond  we  are  now  paying,'  or  (for  there 
was  a  doubt  in  the  interpretation)  *  which  we  , 
*  have  paid.' 

The  time  that  this  explanation  was  made  at 
Maha  Rajah  Nundocomar's  is  not  ascertained ; 
but  it  roust  have  been  before  the  payment  of 
the  bond  ;  for  afterwards  it  could  be  of  no  use.  , 
If  then  Kissen  Jnan  Doss  bad  before  seen  this 
Kursa  Nama,  and  explained  it  to  Mohun  Per-  > 
Baud,  why  did  he  demand  that  his  mind  should 
be  made  easy  about  the  bond  ?  and  how  was  it 
made  easy,  only  by  the  production  of  a  paper 
that  he  bad  aeen  before. 

f  am  mndi  hurt,  to  be  obliged  to  make 
these  observations  on  the  evidence  of  a  man 
that  I  entertained  so  good  an  opinion  of.  I 
must  desire  you  to  recollect,  with  regard  to 
this  observation,  and  every  one  that  1  anbmit 
to  yon,  that  you  are  to  make  no  farther  use  of 
them,  than  as  they  coincide  with  your  opinions 
and  observations  ;  and  when  they  do  not,  you 
should  reject  them ;  for  it  is  you,  not  I,  that 
are  to  decide  upon  the  evidence. 

Attempts  were  made,  by  means  of  Monohmi 
and  other  witnesses,  to  impeach  JMobun  Per- 
sand, by  particular  lacts,  of  attempts  to  subotn, 
and  by  general  character.  You  must  judge 
how  far  they  have  succeeded.  They  totally 
failed  in  the  same  attempts,  as  to  Oommaul 
O'Dien. 

It  18  to  be  observed,  likewise,  that  no  person' 

has   been   called   to  impeach  the  witnesses 

brought  by  the  defendant. 

-  There  are  many  observations  to  be  made  in 

favourof  the  prisoner;  and  1  am  sure  yonr 

3Z 
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to  be  sore,  this  hardship  it  much  diminished, 
as  there  were  so  many  witnesses  still  alife^ 
wlio  were  present  at  the  execution  of  it, 

There  are  two  pieces  of  written  evidence 
relied  on  by  the  prisoner:  one,  the  entry  io 
the  book  from  the  Kurra  Name,  on  account  of 
the  agfreement  of  the  sums ;  and  you  will  Bnd 
that  the  sums  said  by  Kisseo  Juan  Dom  to 
be  contained  in  the  Kurra  Nama ;  vis. 
Durbar,  expences  ....  6,000  R* 
Bond  Batta  and  premium     .    69,630  7 


humanity  wilLprompt  you  to  enforce  them,  as 
far  as  they  will  bear. 

I  before  said,  that  the  defence,  if  beliefed, 
was  a  full  refutation  of  the  charf^e ;  it  is  not 
only  so,  but  it  must  fiz  an  indelible  mark  of  in- 
famy on  (he  prosecutor.  • 

There  are  four  positive  witnesses  of  the  ac- 
tual execution  of  the  bond  by  Boliakey  Doss. 

In  opposition  to  CommauPs  evidence,  there 
are  as  many  to  prove,  that  the  witness  attesting 
was  another  Commaul. 

Matheb  Boy  was  n9t  mentioned  by  the  evi- 
dence for  the  crown.  Four  witnesses  saw 
him  attest  it ;  and  two  other  witnesses,  one  of 
them  his  brother,  likewise  prove  that  there  was 
loch  a  person. 

In  opposition  io  Rajah  Nobkissen  and  Pat- 
tock,  who  swear  the  nameSillabut  to  the  bond, 
is  not  of  Sillabut's  hand-writings ;  four  wit- 
nesses swear  positively  to  the  having  seen  him 
write  it. 

Much  depends  in  this  prosecution  on  the 
evidence  of  Mohun  Persaud:  you  must  judge 
bow  fiir  his  credit  has  been  shaken :  most  of 
▼ou  know  him :  ^ou  must  determine  how  far 
Le  deserves  credit;  and  how  probable  it  is, 
that  he  would,  through  malice,  or  any  other 
corrupt  motive,  accuse  an  innocent  person  of 
a  capital  crime.  If  you  think  him  capable  of 
it,  you  should  not  give  the  least  attention  to 
liis  evidence.    He  swore  positively  to  the  bond 

Jjrodoced  by  Maha  Rajah  Nundocomar,  and 
or.  which  the  Company's  bonds  were  given, 
^  being  the  same  bond  that  was  produced  in  evi- 
dence ;  he  said,  he  knew  it  from  circumstances, 
but  did  not  explain  what  those  circumstances 
were;  this  1  niention  as  going  to  his  credit 
onljr ;  for  the  whole  defeuce  proceeds  on  iden* 
tify  ing  this  bond,  and  proving  it  a  true  one. 

You  will  judge  how  far  he  is  contradicted 
by  Kissen  J  uan  Doss,  as  to  the  army  bo(i4s ; 
and  which  of  the  two  are  to  be  believed. 

An  imputation  was  attempted  to  be  thrown 
on  Mohun  Persaud,  for  preventing  Gunga 
Visier  from  attending,  who  was  said  to  be  able 
and  willing  to  appear  as  a  witness :  but  that 
has  been  cleared  up,  to  the  full  satisfaction  of 
qs ;  and,  I  do  not  doubt,  to  your  satisfaction 
likewise.  He  could  not  be  called  by  the  pro- 
aecutor,  on  account  of  his  interest;  and  no 
prejudice  should  accrue  to  the  prisoner,  for 
sot  cytlling  him,  for  the  same  reason. 

The  counsel  for  the  prisoner  have  urged  the 
hardship  of  this  prosecution  being  brought  at 
thw  distance  of  time.  You  have  heard  when 
Mohun  Persaud  first  suspected  the  forgery  ; 
and  when,  by  CommauPs  declaration,  he  had 
reason  to  be  confirmed  in  the  sus|iicion. 

You  have  heard,  when  the  papers  were  de* 
livered  out  of  the  court ;  if  there  has  been  any 
designed  delay,  and  you  think  Mohun  Persaud 
bad  it  in  his  power  to  carry  on  an  effectual  pro- 
aecution  before  be  1ms>;  it  is  a  great  hardship 
to  Maha  Rajah  Nundocomar,  especially  as  Uie 
witnesses  to-  the  bond  are  all  dead ;  and  you 
ought  to  consider  this  among  the  other  cir- 
efimstancea  which,  are  in  his  iaTOur.    Though, 


do  amount  to  the  sum  of      .    75,630  7 


which  is  the  ram  in  the  entry. 

The  other  is  the  account  delivered  by  Mo* 
bun  Persaud  and  Pudmohun  Doss,  subsMuent 
to  the  account  delivered  in  by  Pudmohun  Doss, 
in  which  Pudmohun  Doss  had  taken  credit  for 
this  sum ;  and  the  subsequent  account  likewise 
contains  it 

I  do  not  think  much  can  be  drawn  from  tbiSf 
for  the  sums  had,  as  Mohun  Persaud  says, 
been  paid,  and  therefore  they  certainly  would 
take  credit  for  them,  to  prevent  their  being 
charged  with  them  ;  this  tney  would  do,  were 
the  monies  properly  or  improperly  paid. 

There  is  certainly  great  improbability  that  a 
no^n  of  Maha  Rajah  Nundooomar's  rank  and 
fortune  should  be  guilty  of  so  mean  an  offeooe 
for  BO  small  a  sum  of  money. 

ft  is  more  improbable,  as  he  is  proved  to 
have  patronized  and  behaved  with  great  kind- 
ness to  Boliakey  Doss  in  his  life -time,  that  he 
should  imroeiliately  after  his  decease  plunder 
the  widow  and  relations  of  his  friend. 

There  does  likewise  appear  to  have  been  a 
suit  in  the  Audaulet,  which  must  have  been  a 
civil  suit ;  but  it  docs  not  indeed  appear  thai 
Mohun  Persaud  was  a  party  ;  and,  indeed,  for 
what  reason  I  know  not,  neither  side  have 
thought  fit  to  produce  the  proceedings. 

I  have  maiie  such  observations  on  the  evi- 
dence as  the  bulk  of  it,  and  the  few  minotes 
I  bad  to  recollect  myself,  would  allow  me  la 
make.  , 

You  will  consider  the  whole  with  that  can- 
dour, impartiality,  and  attention,  which  baa 
been  so  visible  in  every  one  of  you  during  tba 
many  days  you  have  sal  on  this  cause. 

You  will  consider  on  which  side  the  weight 
of  evidence  lies;  always  remembering,  that 
in  criminal,  and  more  especially  in  capital 
cases,  you  must  not  weigh  the  evidence  in 
golden  scales ;  there  ought  to  be  a  great  dif- 
ference of  weight  in  the  opposite  scale  before 
you  find  the  prisoner  guilty.  In  cases  of  pro- 
perty, the  staJce  on  each  side  is  equal,  and  the 
least  preponderance  of  evidence  ought  to  tani 
the  scale ;  but  in  a  capital  case,  as  there  can 
be  nothing  of  equal  value  to  life,  yon  should  be 
thorough^  convinced,  that  tbm  does  not  re- 
main a  possibility  of  innocence  before  you  give 
your  verdict  against  the  prisoner. 

The  nature  of  the  defence  in  this  case  is 
such,  that,  if  it  is  not  believed,  it  must  prove 
fatal  to  the  party  i  for  if  yoa  do  not  believe  i^ 
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you  determine,  that  it  is  supported  by  perjury, 
Und  that  of  an  a|ffrra?ated  kind,  as  it  attempts 
to  fix  perjury  and  subornation  of  perjury  on 
the  prosecutor  and  his  witnesses. 

Yon  wilt  ag^tn  and  attain  consider  the  cha- 
racter of  the  prosecutor  and  his  witnesses,  the 
distance,  of  the  prosecution  from  the  time  the 
offence  is  supposed  to  be  committed,  the  proof 
and  nature  of  the  confessions  said  to  be  made 
by  the  prisoner,  his  rank  and  fortune.  These 
are  all  reasons  to  prevf^nt  your  ft,\^\ng  a  hasty 
aod  precipitate  belief  to  the  charge  brought 
a^inst  him ;  but,  if  you  believe  the  facts  sworn 
against  him  to  be  true,  they  cannot  alter  the 


nature  of  the  fiicts  themseWes.  Your  sense  of 
justice,  and  your  own  feelings,  will  not  allovr 
you  to  convict  the  prisoner,  unless  your  con- 
sciences are  fully  satisfied  beyond  all  doubt  of 
his  guilt  If  they  are  not,  you  will  bring  in 
that  verdict,  which,  from  the  dictates  of  hu- 
manitv,  you  will  be  inclined  to  give;  bnt, 
should  your  consciences  be  thorougl)ly  con- 
vinced of  his  being  guilty,  no  consideration,  I 
am  sure,  will  prevail  on  you  not  to  give  a  ver- 
dict according  to  your  oaths. 

The  Jury  retired  for  abont  an  hour ;  and 
brought  in  their  verdict,  Guilty. 
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By  Hoay  of  Introduction  ^to  the  Report  of 
the  Trials  of  Joseph  Fotoke  and  others, 
9oas  published  theJbUowing  Account  of 
certain  Preliminary  Measures*    It  is  in 
itself  not  uninteresting. 

DEPOSITIONS 

CONCERNING 

A  CONSPIRACY   aoainst  WARREN 
HASTINGS,  Esq. 

Calcutta^  April  20, 1775. 

On  the  19th  instant,  abont  nine  in  the  morn- 
ing, Comaul  O  Deen  AIH  Cawo,  the  farmer  of 
Hedgelee,  came  to  Mr.  Hastinje^s,  with  a  com- 
plaint afifainst  Mr.  Joseph  Fo^ke,  tor  h&Tioif 
extorted  from  him,  by  fiolence,  accusations 
Aeainst  Mr.  Hastint^s  and-i»ther  persons.  The 
tiarticalara  of  his  story  wilt  be  related  at  large 
m  his  deposition.  He  said,  he  bad  that  instant 
made  his  escape  from  the  hands  of  Fowke  and 
Muodocomar.  His  jainma  was  torn,  his  face 
pale,  and  he  waw,  or  appeared  to  be,  ont  of 
breath.  Mr.  Hantlngs  told  him,  he  could 
«fff»rri  him  no  redress  ;  and  referred  him  to  the 
Cbit-f  Justice.  He  went.  The  Chief  Justice 
having  heard  the  complaint,  summoned  the 
^yther  judges  to  meet  him  iu  ihe evening;  and 

.  *:  See  the  preceding  Case. 


late  that  night  Mr.  Hastings  recd?ed  the  foi'> 
lowing  Letter  from  them  : 

**  The  Hon.  Warren  Hastings,  esq. 

"  Sir ;  a  charge  having  been  exhibited,  upon 
oath,  before  us,  against  Joseph  and  Francis 
Fowke,  Maha  Rajah  Nuiuloeomar,  and  Rada 
Churn,  for  a  conspiracy  against  yon  and  others ; 
we  have  summoned  the  parties  to  appear  to* 
morrow,  at  10  o'clock  in  the  forenoon,  at  the . 
house  of  sir  Elijah  Impev,  where  we  must  re- 
quire your  attendance. — We  are.  Sir,  your  most 
obedient  humble  servants,  E.  Ihpet,  Robemt 
CHAHBEfts,  S.  C.  Lemaistrb,  John  Hydk.*' 

*'  Calcutta,  April  19,  1776." 

The  same  Jntimatioik  was  sent,  in  the  same 
ibrm,  to  Mr.  Barwell,  Mr.  Vansittart,  Maha 
Rmah,  Rajebnilub,  andCantoo  Baboo. 

The  next  morning  Mr.  Hastings  attended,  as 
4id  the  other  persons  named  in  the  letter. 

The  persons  exsfnined  as  evidence  on  the 
charge,  were  Comaul  O  Dien,  bis  Moonshy, 
Mathew  Miranda  and  Timothy  Pereira,  two 
writers  of  Mr.  Fowke,  Akermannu  a  Oentoo, 
and  a  Moonshy,  both  servants  of  Mr.  Fowke, 
and  Yar  Mahomed, -a  well-known  servant  of 
Nundocomar.  The  examination  lasted  tiU 
eleven  at  night. 

It  will  be  necessary,  Tiefore  we  proceed,  te 
remind  the  reader  of  a  representation  whicb 
was  made  to  Mr.  Hastings  by  Comaul  O  Deen, 
of  the  like  attempt  made  by  Mr.  Fowke  in  De* 
cember  last,  to  extort  accusations  from  him  ; 
and  which  was  laid  before  the  board  on  the 
IStb  of  that  month.    In  the  ooarse  of  the  late 
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examination  it  ap4>^aredf  that  Mr.  Fowke  bad 
seat  to  the  Board  ot  Revenue  a  letter,  dated  tbe 
I81I1  of  April,  accompanied  by  a  paper,  bearing 
the. seal  of  Comaul  O  Deen,  and  containing  a 
formal,  recantation  of  his  former  representa- 
tion. Mr.  Hastings  ^bad  not  yet  seen  these 
papers. 

-  The  following  are  copies  of  the  Depositions 
which  were  taken  before  the  Judges. 

DEPOsmoN  of  Comaul  O  Deem  Aixi  Gawn, 

upon  oath. 

**  Having  a  demand  on  the  Dewan  of  the 
Calcutta  district,  for  the  sum  of  26,000  rupees, 
on  account  of  the  advances  made  on  the  collie- 
ries in  the  Hedgelee  districts,  which  he  bad  not 
paid  to  me ;  to  frighten  him  I  ^  went  to  Alaha 
Rajah  Nundocomar,  and  gave  ^  him  three  ar- 
^Eees ;  two  sgainsi  the  said  Dewan,  and  the 
third  against  Mr.  Archdekin,  telling  biro  to 
Jceep  the  two  arzees  against  tbe  Dewan  in  bis 
,own  hands;  and  that  when  Moonshy  Sudder 
O  Deen  should  arrive  from  his  house,  and  I 
should  receive  my  money  through  bis  means, 
that  I  would  make  him  (Nundocomar)  a  pre- 
sent of  6,000  rupees,  and  take  back  my  arzees 
from  him :  I  also  desired,  that  he  i^ould  lay  the 
^rzee  which  I  had  given  him  against  Mr.  Arch- 
dekip  before  the  committee,  and  afford  me  his 
patronage.  The  said  ilajab,aEroed  to  tbis,.  and 
dismissed  me.  Another  day  Maha  Uajab  told 
me,  that  hj^  buprness  depended  op  Mr.  Fowke, 
whom  I  must  visit.  1  answered,  that,  in  the 
month  of  Poos,  a  quarrel  happened  between 
that  gentleman  and  me,  and  that  I  therefore 
could  not  go.  He  replied,  It  did  not  signify. 
At  his  desire,  I  accompanied  Rada  Churn  to 
▼isit  the  said  gentlenian,  who  talked  to  me  very 
friendly.  In  the  mean  time,  Moonshy  Sudder 
O  Deen  arrived,  and  told  me  to  get  back  my 
arzees ;  and  that  he  would  settle  my  affairs 
with  tbe  aforesaid  Dewan.  I  went  to  the 
Maba  Aajah,  and  desired  to  have  my  arzees  re- 
turned to  me.  Maba  Rajah  replied.  Give  me 
the  6f000  rupees,  according  to  agreement ;  and 
take  back  your  arzees.  1  said,  i  have  not  yet 
received. tbe  money ;  as  soon  as  i  have,  1  will 
Itssuredly  givejt  you, and  will  givey 00  a  writ- 
ten agreement  to  this  effect.  He  would  not 
ponsent  to  this ;  and  00  the  dtli  of  Bysaac  said 
to  me.  In  tbe  month  of  Poos,  you  gave  ip  an 
arzee  of  complaint  a^ainsf  Mr.  Fowke,  on 
which  account  be  is  displeased  with  vou,  and 
will  net  return  them  to  you.  I  Veplied,  I  ga?e 
the  ar;Eees  in  trust  to  you,  and  not  to  Mr. 
Fowke.  He  answered,  Do  one  thing,  and  I 
will  return  your  arzees :  1  will  give  you  a 
^r^ft  of  an  arzee,  which  you  must  write,  and 
present  to  the  general,  and  agree,  that  when 
you  are  appointod  to  Poorniab,  ypu  will  present 
this  arzee  against  the  governor  to  the  council :  if 
you  do  pot  agree  to  this,  your  arzees.will  not  be 
returne«l.  1  said,  Shall  I  give  a  fiilse  arzee  to 
Mr.  Fpwke,  to  procure  the  retorp  of  my  own 
arzees  P  He  replied.  You  need  not  give  this 
#nipee,  or  put  you^  seal  tp  itj  he  only  w«nts  to 


hear  tbe  particulars  of  it  once  from  you;  tbii  it 
of  no  consequence  to  you.  fieing  remedilo^ 
1  said.  Give  me  whatever  draH  yoo  please, 
Afterwards,  at  night  of  the  6th  Bysaac,  tt  bii 
own  office,  he  caused  me  to  have  it  writtealrj 
my  own  Moonshy,  and  took  it  from  me;  in 
on  the  8th  instant  be  sent  me  with  Rada  Chimi 
to  Mr.  Fowke.  The  said  gentleman  ailed  « 
into  bis  chamber,  and,  placing  two  writers  and 
two  Bengallies  over  me,  first  of  all  asksd  of 
me.  What  sums  did  you  give  lo  the  Oovenor, 
Mr.  Barwell,  Mr,  Vanaittart,  &c.  as  bribes?  I 
answered,  1  gave  no  bribes.  Having  beirl 
this,  he  suddenly  flew  into  a  passion,  and  took 
up  a  book  which  lay  near  him,  to  strike  m, 
saying.  Do  you  desire  your  owo'welfitfeP 
Write  what  I  desire  you,  and  pot  yoor  leol  to 
this  arzee.  Being  frkriitened,  I  pot  ny  sol 
to  tbe  arzee,  and  said.  Tell  me  what  youdenro 
I  should  write,  that  I  may  write  iL  He  oud, 
Write  that  you  have  given  45,000  ropcei, 
within*  three  years,  as  bribes  to  Mr.  Bsrvdl, 
15,000  rupees  in  nuzzles  to  tbe  Goversor, 
12,000 to  Mr.  Vahsittart,  7,000  toMaba Rajik 
Rajah  BuUub,  and  5,000  to  Baboo  Kisses  Cu- 
too.  I  was  confined  in  a  chamber,  witbootisy 
power ;  and,  being  in  fear  of  my  repatatsw  m 
life,  I  wrote  what  was  desired  of  me  with  sij 
own  band,  and  gave  it,  and  thereby  sbtsned 
my  liberty ;  and  when  I  got  out  of -tbecbim- 
ber,  I  stood  at  tbe  top  of  the  stairs,  and  cslki 
aloud  to  Mr.  Fowke'n  son  and  Rada  Cbsn, 
'*  Give  me  back  the  falsities  which  1  have  boa 
obliged  to  write,  and  have  tieen  taken  from  ne; 
otherwise  I  will  go  and  lodge  a  compUiit 
before  the  Audaulet"  Shimsbeer  Be^  sad  Ui 
Moonshy  are  witnesses  to  tbe  troth  of  thii 
Mr.  Fowke's  son,  hearing,  went  to  bis  Istber, 
and  aAer  much  conversation  came  oat,  lod  nid 
tome,  Go  for  the  present  toyoorhsese;  tbo 
Maha  Rajah  will  come  here  to^morrosi  do 
you  come  here  at  the  same  time ;  I  will  dies 
satisfy  you.  Being  remediless,  I  csme  towf 
own  house,  and  went  to  Moonshy  Sadder  0 
Deen,  and  said,  Do  you  go  and  gife  polios  to 
Mr.  Barwell  and  Mr.  Yansiuart,  that  Mr. 
Fowke  has  tbb  day  exercised  great  oppreMOS 
on  me,  and  has  made  me  write  agreatouial|ff 
of  falsities  against  the  gentlemen,  which  hs 
has  Uken  from  roe;  and  that,  whatever  istoM 
done,  will  be  executed  to-morrow.  '^^^^* 
being  tbe  9tb  of  Bysaac,  I, came  to  Mr.  ^^^^ 
house,  and  saw  that  he,  his  son,  and  tbe  Maw 
Rajah,  were  consulting  together  in  bis  chtin* 
her,  I  stood  without.  About  two  gsrriesof* 
terwards,  the  said  gentleman,  tbe  Maba  Rw 
s^c.  came  out,  and  got  into  their  palsaqoitf'  t 
came  before  tbem,  and  called  for  justice  froA 
tbe  Council  and  Audaulet,  and  desired  tbstth^ 
would  return  me  the  writing  which  they  boA 
yesterday  forced  roe  to  write,  and  ♦•k'" 'J' 
roe.  The  said  gentleman  and  Maba  n^ 
being  enraged,  tqld  their  people  to  ^^^^ 
and  keep  me  within  tbe,  house.  I  opp^ 
them  with  all  my  force,  and  got  into  my  P>|J!V 
quin  J  there  were  near  SO  pe^de  withtpc«  rtj 
quarrel  oo^tiniied  between  mj  pc^V*^  *** 
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thein  till  1  arrived  at  the  hooae  of  Rajah  Ra- 1 
jab  Bullab,  when   their  people  returned.    1 
yreni  to  the  gfo?eroor,  and  repreaented  all  these 
parlicttlara  to  him :  I  hope  for  jtwtke.*' 
Seal.    [PoMAUL  O  Deen  Alu  Cawn.] 

Q.  Wheo  was  it  jou  first  applied  to  Nundo- 
comar  with  the  arzees  f—A.  The  latter  eud  of 
Chite. 

■  He  delirered  the  three  arzees  to  Rada  Chora, 
who  carried  them  to  Nuodocomar,  whom  he 
himself  did  not  see  that  oiffht ;  hut  the  next 
da^  he  saw  Nuodocomar,  wno  told  him  he  had 
feceifed  the  arzees;  that  he  would  give  the 
oue  agaiDst  Mr,  Archdekin  to  the  Committee, 
and  keep  the  others  by  him. 

His  offer  was,  by  means  of  Rada  Churn, 
4,000  to  Nundocomar,  and  2,000  for  himself. 

He  says,  he  made  this,  offer  because  he 
(expected  that  Nundocomar,  hy  his  great  in- 
duence  in  Calcutta,  which  is  well  known, 
would  be  able  to  procure  the  payment  of  the 
money. 

That  Rajah  Nundocomar  had  always  influ- 
ence, but  particularly  since  the  Rajah  of  Burd- 
wan  obtained  bis  Kellant. 

That  the  said  Rajah  and  the  Rajah  of  Rad- 
ahue  paid  him  attention,  and  that  be  has  fre- 
quently 50  palanqnins  at  his  door. 

He  did  not  himself,  at  that  time,  mention  the 
money  to  Nundocomar,  but  only  made  the  offer 
to  Rada  Churn:  it  not  being  usual  to  offer 
money  to  the  principal,  but  through  an  inter- 
mediate person. 

What  he  mentioned,  concerning  the  draft  of 
the  arzee,  was  said  by  Nundocomar  in  a 
whisper;  and  beard  by  no  one  except  Rada 
Churn,  son-in-law  to  Nundocomar,  who  con- 
ducts Mr.  Fowke*6  business,  and  is  supposed  to 
lie  bis  baoian. 

He  says,  that  Nundocomar  dictated  the  draft 
of  an  arzee  to  his  (Coroaul's)  Moonshy ;  and, 
^fler  having  altered  it,  desired  thai  he  wonld 
order  his  Moonshy  to  write  it  fair.  He  then 
f*oro plained  of  illness,  and  went  away,  leaving 
bis  Moonshy  there. 

That  Nundocomar  sent  his  Moonshy,  about 
ten  at  night,  under  the  charge  of  another  per- 
son, with  the  arzee,  and  directed  him  to  affix 
bia  seal  to  it,  which  he  then  refused ;  saying, 
that  he  bad  made  no  such  agreement. 

That,  on  the  8lh,  when  he  went  to  Mr. 
Fowke's,  there  were  no  others  in  the  room  ex- 
cept Mr.  Fowke,  Rada  Churn,  and  two  Ben- 
g^llies  and  two  writers.  Young  Mr.  Fowke 
and  others  passed  in  and  out  of  the  room 
several  times.  Mr.  Fowke  shewed  him  the 
arzee,  and  desired  him  to  put  hiis  seal  to  it.  He 
aays  be  was  in  fear  and  trembling  on  account  of 
Mr.  Fowke's  anger,  who  took  up  a  large  folio, 
smd  threatened  to  beat  him  with  it;  that  he 
liad  laid  bold  of  his  feet,  and  desired  forgive- 
pesa,  and  that  he  would  do  whatever  Mr.  Fowke 
pleased. 

What  Mr.  Fowke  desired  him  to  write  was, 
that  be  gave  the  sums  of  money  formerly  men- 
tjoned  to  the  Governor,  Mr.  Barwcll,  5cc.  This 


was  on  a  separate  liM,  written  by  himself  out 
of  fear.     . 

That  he  did  not  put  down  any  reasons  for 
giving  these  sums,  nor  was  desired  by  Mr. 
Fowke  to  do  so.  He  did  not  give  these  sums^ 
nor  any  other ;  and  should  never  have  thought 
of  accusing  these  gentlemen,  bad  it  not  been 
for  Mr.  Fowke  and  Nundocomar's  conduct. 

He  took  the  farm  of  the  Hedgelee  district 
for  five  years,  and  furnished  375,000  magnda 
of  salt,  and  collects  75,000  rupees  revenue. 
Tbe  Company  pays  him  a  lack  of  rupees  year«> 
ly  for  the  salt  which  be  provides  for  them. 

DePOSFFION  of  NtTNDOCOMAR. 

<(  Comaul  O  Deen  Cawn,  in  his  childhood, 
was  with  me  two  or  three  years :  since,  some 
disputes  arising,  he  separated  from  me ;  about 
two  months  ago,  he  mentioned  to  Rada  Chum  ' 
that  a  violent  enmity  had  subsisted  betwixt  him 
and  me,  and  begged  Rada  Churn  to  endeavour 
to  bring  us  together ;  he  made  many  intreatiea 
to  this  purpose  to  Rada  Churn,  who  informed 
me  of  what  bad  passed ;  and  likewise  informed 
me,  that  Comaul  O  Deen  was  much  ashamed 
of  his  bebavioor  to  me ;  and  that  be  be^n^ed 
his  faults  might  be  forgiven  him.  I  told  Kada 
Churn,  in  answer,  that  he  was  m  the  wrong  to 
mention  this  affair  to  me ;  who  earnestly  re* 
ouested,  that  I  would  forgive  Comaul  O  Deen. 
I  answered.  That  be  was  very  young,  and  that 
this  man  would  occaaion  more  disputes;  but  at 
last  1  gave  him  permission  to  bring  Comaul  O 
Deen  Cawn.  One  day  be  said  to  me,  that 
Gunga  Covin  Sing  had  got  26,000  rupees  after 
the  manner  of  a  bribe,  besides  3,000  and  800 
which  had  been  taken  by  his  servants,  I  ask- 
ed him,  if  he  bad  ever  mentioned  this  oirenm* 
stance  to  any  one  else.  He  answered.  That  ' 
Sudder  O  Deen  and  Gunga  Govin  Sing  were  In 
friendship ;  and  though  I  had  several  times  de- 
manded my  money  from  them,  they  would  not 
pay  it.  I  tokl  him.  That,  since  that  was  the 
case,  I  had  no  other  remedy  but  complaining 
to  the  council.  Another  day,  having  written  ' 
two  arzees,  he  brouicht  them  to  me:  after 
reading  them,  I  desired  him  to  carry  them  to 
the  council.  He  then  desired  me  to  send 
Rada  Churn  with  him  to  Mr.  Fowke,  that  that 
gentleman  might  send  tbe  arzees  to  tbe  coun- 
cil. I  did  so,  and  desired  them  to  give  my 
compliments  to  Mr.  Fowke ;  requesting,  that, 
ifthe  proofs  appeared  clear,  he  wonld  send  them 
to  the  council,  that  Comaul  O  Deen  might  ob- 
tain justice.  H e  gave  the  arzees  to  Mr.  Fowke, 
after  which  some  days  elapsed.  On  the  Sth 
Bysaac,  I  went  to  the  house  of  the  general,  to 
pay  him  a  visit.  While  I  was  at  the  ffeneral's» 
I  received  a  message  from  Rada  Churn,  in* 
forming  me,  that  Comaul  O  Deen  and  himself 
were  at  the  bouse  of  Mr.  Fowke,  and  request- 
ed 1  would  call  in  as  I  went  home.  I  went 
there  accordingly.  Mr.  Fowke  told  roe,.  That 
Comaul  O  Deen  had  made  both  verbal  and 
written  representations  to  him,  and  requested 
that  I  would  examine  them,  and  inform  him 
what  part  of  bia  reprnentatioos  were  Uiie* 
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Comaal  O  Deen  said,  That  be  had  a  pain  in 
bis  bowels,  and  could  not  remaio  any  lonjrer, 
bttt  that  be  would  come  with  a  foul  draft  or  bis 
complaint  in  the  eveniogr.  I  went  home.  About 
seven  in  th^  e?enih|^,  Comani  O  Deen  came  to 
my  house,  brin^n^  a  foul  draft  of  a  paper  and 
B  Moonshy  with  him,  and  desired  Rada  Churn 
to  carry  him  to  me.  He  accordingly  came  to 
tnewith  the  foul  driA;  and,  upon  inspectinn^ 
it,  I  asked  him,  What  was  the  meaning  of 
Gberab  Purwar  Audanlet  GoosterP  He  an* 
swered,  That  the  council  were  entitled  to  be 
Galled  Gherab  Purwar  Audaulet  Gooster.  Hie 
told  me,  that  tbe  <:opy  he  had  given  me  was 
not  well  worded,  and  begged  of  me  to  make 
out  anotlier.  H is  Moonshy  then  began  to  make 
nut  another  copy.  He  had  written  out  about 
half  bis  arzee,  when  Connaul  O  Deen  observed 
that  he  was  ill,  and  would  go  home.  He  left 
his  Moonshy  behind  him,  and  went  away. 
Just  as  he  was  going,  he  desired  me  to  send 
8heik  Ear  Mahmud  with  the  letter  when  it 
Was  done ;  and  that  be  would  seal  it  at  home, 
and  send  it  hack  to  me.  I  then  went  out  of  the 
office,  and  told  Sheik  Ear  Mahmud  to  carry  the 
arzee  to  Comaul  O  Deen,  together  with  tlie 
Moonshy;  and  in  case  Comaul  O  Deen  should 
affix  bis  seal  to  it.  to  bring  it  back  to  me,  and  I 
would  send  it  to  Mr.  Fowke.  When  tbe  arzee 
was  wrote,  Sheik  Ear  Mahmud  and  tbe  Moon- 
shy carried  it  to  Comaul  O  Deen ;  who  sealed 
it,  and  gave  it  to  Sheik  Ear  Mahmud.  Next 
morning  the  arzee  was  shewn  to  me:  I  direct- 
ed Rada  Churn  lo  carry  Comaul  O  Deen  with 
the  arzee  to  Mr.  Fowke.  This  was  on  Sunday. 
Comaul  O  Deen  gave  the  arzee  to  Mr.  Fowke. 
Two  days  after,  being  Tuesday,  I  went  to  Mr. 
Fowke's  house,  who  observed,  That  if  two 
people  witnessed  the  arzee,  it  would  he  better. ' 
I  sard,  he  was  right,  if  Comaul  O  Deen  would 
agree  to  the  proposal.  One  gurry  after,  Comaul 
O  Deen  came.  1  informed  him,  that  Mr. 
Fowke  thought  it  would  be  right  to  make  two 
persons  affix  their  signatures  to  the  arzee  as 
witnesses.  He  agreed  to  it ;  and  two  writers 
were  called,  to  whom  Comaul  O  Deen  said. 
This  is  my  arzee ;  witness  it.  On  Tuesday 
eveuiiitj^  Comaul  O  Deen  came  to  roe,  and  told 
tne,  He  was  informed,  that  Mr.  Fowke  intended 
to  deliver  in  the  arzee  to  the  council  next  day. 
He  requested  to  go  for  one  gurry  to  the  house 
/of^Mr.  Fowke,  and  to  entreat  him  to  deliver  in 
ibe  ar^ee  against  Gunga  Govin  Sing  first.  He 
made  use  of  many  iotreaties,  and  at  last  I  got 
into  my  palanqiMU,  and  recommended  his  m- 
■treaty  to  the  consideration  of  Mr.  Fowke. 
That  gentleman  answered,  That  he  would  do 
what  was  proper.  When  I  was  going,  Comaul 
O  Deen  represented  to  me,  that  it  was  very 
hard  upon'  him  that  tbe  arzee  against  Gunga 
Govih  Sing  was  not  delivered  ;  for,  if  the 
other  Was  given  in  first,  he  feared  he  should 
gain  DO  advantage  from  that.  I  advised  him 
to  be  patient,  and  to  give  in  his  arzee  to  the 
council,  where  he  would  obtain  redress.  He 
would  not  attend  to  what  I  said,  but  ran  to  the 
governor's.    1  went  home. " 


Sheik  bab  Mahmud  being  sworn ;  Ri^bNim* 
dooomar  desires  he  wiU  give  aa  acoaoaC 
of  the  circarostaoccs  of  this  affiur, 

<*  One  evening  Maba  Rajah  aitting  in  his 
dewan  kbasina,  or  office,  Comaul  ul  Deen 
CawD  came  to  bim,  and  sat  with  bim  about  an 
hour  and  a  half;  when  he  was  going  away,  hd 
pointed  to  his  Moonshy,  who  was  sitting  at 
some  distance  writing;  and  ordered  his  people 
to  ask,  If  he  bad  finished  tbe  arzee?  His  peo- 
ple returned,  and  informed  bim  that  one  half 
was  done.  He  then  requested,  that  tbe  Rajah 
would  be  so  good  as  to  send  one  of  bis  people 
with  the  Moonshy  and  arzee  when  it  simuld  be 
finished ;  and  that,  when  he  had  sealed  it,  be 
^ould  return  it.  Rajah  Nundooomar  ordered 
me  to  carry  the  paper  to  Comaul  ul  Deen  when 
it  was  finished,  and  to  take  tbe  Moonshy  with 
me.  I  asked  the  Moonshy,  if  bis  arzee  was 
ready  ?  He  answered.  It  was  not ;  but  he  had 
only  two  or  three  more  lines  to  write.  AHer 
one  gnn-y,  the  Moonshy  informed  me,  Ihattba 
paper  was  ready ;  and  I  went  with  it,  in  com- 
pany with  the  Moonshy  and  another  persap,  t6 
the  bouse  of  Comaul  ul  Deen ;  tbe  Moonshy 
put  the  paper  into  his  hand.  He  gave  me  bee- 
tle, and  a  hooka  to  smoke.  He  then  read  tbe 
arzee  from  beginning  to  end,  and  blotted  oot  4 
word  of  it,  in  that  part  which  concerned  Mr. 
Graham  ;  and  Goorhast,  be  said,  to  be  pat  in 
stead  of  it.  He  then  spoke  the  following  words 
to  me :  *  Sheik  Ear  Mahmud,  I  wrote  the 
'  contents  of  this  arzee ;  and  if  a  hundred  C<n 
<  rans  are  put  on  my  head,  I  will  swear  to  the 
*  truth  of  every  word  in  it.'  He  then  took  off 
his  ring,  and  ordered  his  kbidmid^r^  or  ser- 
vant, to  bring  his  ink-stand ;  which  was  ac- 
cordingly done.  He  then  sealed  the  arzee; 
and  asked  two  Moonshy s  and  myself,  wbd 
were  present.  If  tbe  paper  was  well  sealed? 
To  which  we  answered  in  the  affirmative. 
After  that,  I  carried  the  paper  home.  Rajah 
Nundocomar  was  asleep.  -  I  pnt  the  arze6 
under  the  care  of  theConsnmma,  directing  hnD- 
to  give  it  either  to  Rada  Chum  or  Rajah  f^un- 
docomar  in  tbe  morning." 

Sheik  Ear  Mahmud  examined,  tbe  Arsee  be- 
ing shewn  to  bim. 

In  what  part  of  this  arzee  is  the  word  CfooT- 
hast,  which  you  said  in  your  evidence  was  p«t 
in  the  place  of  another  ?— Comaal  ol  Deen 
made  an  observation,  that  Goofhast  should  be 
inserted  in  one  part  of  tbe  arzee  where  Mr. 
Graham's  name  was  mentioned ;  but  he  did 
not  alter  it  in  my  presence. 

Is  this  the  petition  which  Comaul  O  Deen'tf 
Moonshv  wrote  in  Ra^ah  Nundocomar's  boase, 
and  which  you  carried  from  thence  ia  the 
boose  of  Comaul  O  Deen  ? — [shewing  Nok  I.] 
— ^This  is  the  petition. 

Did  Comaul  O  Deen's  Moonshy  copy  the 
arzee  from  a  foul  draft? — One  man  read  the 
foul  copy  to  the  Moonshy,  who  wrote  what 
was  dictated  by  the  other  person. 

Who  was  the  other  person  ?— I  do  oot  knoir 
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his  name.  I  shoaUi  koow  him  if  I  fn»  to  see 
him  agaio. 

IVbose  senrant  is  be? — He  is  a  senrant  of 
Comaul  O  Oeeo's. 

How  do  joa  know  ?—  He  told  me  80»  as  I 
^ccompaoieil  him  to  the  bouse  of  Comaul  O 
Deen. 

Did  Bajah  Nuudocomar  read  over  either  the 
foal  draft  or  the  fair  copy  of  the  arzee  ? — I  do 
not  know  that  be  either  read  the  foul  draft  or 
the  fair  copy. 

Wbo  were  the  Moonshys  to  whom  Comaul 
O  Deeo  said,  Is  uot  the  paper  well  sealed  ?-— 
The  two  MooDsbys  who  accompanied  me  from 
Rajah  Nundooomar's,  and  who  were  Comaal  O 
Deen*8  seryaots. 

Moonihjf  Khadar  Newaz  Cawn  examined. . 

Did  Rajah  Nundocomar  read  the  petition 
after  it  was  first  wrote  from  his  dictating P-*- 
He  did  read  it.  He  first  gave  a  foul  draft  of  it 
into  the  bands  of  one  of  bis  own  people;  and 
then  corrected  it.  He  first  dictated  the  arzee 
to  me ;  it  was  afterwards  again  written  by  one 
of  his  own  people ;  and  the  Rajah  then  cor- 
rected that  copy  with  bis  own  band,  and  gare 
it  to  me  to  write  fair. 

Ha?e  you  a  copy  of  it  P — No. 

Do  yon  remember  the  subject  of  the  arzee  P 
—I  do  not  remember  any  thing  of  it. 

Did  you  write  more  arzees  than  one  that  day  P 
—Only  one  that  day. 

In  whose  name  P — Comaul  O  Deen  Cawn's. 

To  whom  was  the  arzee  meant  to  complain  P 
•—1  do  not  know. 

Against  whom  was  the  complaint?— Against 
the  go?emor,  in  the  arzee  that  was  dictated 
to  me. 

IVhat  was  complained  of  in  the  arzee  P-'^-l 
before  told  you,  that  I  could  not  tell.  It  is  in 
the  petition,  which  may  be  produced. 

Comaul  O  Deen  Cawn  examined. 

Was  the  complaint  against  the  gOTcrnor, 
Ur.  Barwell,  Mr.  Vansittart,  and  Rajah  BuU 
lub,  in  one  arzee,  or  in  more  ?— They  were 
oontiiined  in  one. 

To  how  many  papers  did  you  affix  your  sig- 
nature that  day  P — 1  put  nay  seal  to  the  arzee, 
smd  my  signature  to  one  ford  on  separate  pa- 
per. 

What  did  that  separate  paper  contain  P — An 
aeoount  of  sums  given  to  different  persons. 

What  was  contained  in  the  arzee  P — I  do  not 
koow :  let  it  be  produced. 

Were  the  names  of  the  geyernor,  or  any 
other  persons,  mentioned  in  that  arzee  ?— The 
governor's  name  was  mentioned  in  the  conver- 
sation held  with  the  Rajah,  when  the  font  draft 
was  written  at  night.  The  complaint  was 
against  the  governor,  Mr.  Graham's  name, 
donga  Qovin  Singes,  and  Sudder  O  Deen's, 
were  mentioned. 

Was  the  arzee  to  which  you  set  your  seal  at 
Mr.  Fowke's  bouse  the  same  written  by  your 
llooaaby  on  the  6th  P— The  arzee  sealed  by  me 


on  the  8th  was  the  same  written  by  my  Moon- 
shy  on  tbe  6tb. 

Did  you  on  the  8th  affix  your  signature  or 
seal  to  any  other  paper  than  the  arzee  and  the 
furd  P — No,  1  did  not. 

Was  the  name  of  any  witness  affixed  to  tbe 
arzee  P — The  servants  of  Mr.  Fowke  did  affix 
their  names  as  witnesses  to  the  arzee. 

Did  they  hkewise  affix  it  to  the  furdP— 
No. 

Was  there  in  the  arzee  any  references  to  the 
separate  paper? — No. 

Was  there  no  arzee  to  explain  tbe  nature  of 
the  separate  paper  P — No,  there  was  none. 

Was  there  any  Bemootaula  on  tbe  furdP— « 
When  the  furd  first  came  on  the  carpet,  I  was 
blind  and  senseless  with  crying. 

How  did  you  write  tbe  furd  in  such  a  situa- 
tion P — I  wrote  upon  the  furd  the- words,  Ru^ 
san  nedum,  or  right.  I  wrote  no  other  pari 
of  it. 

What  letters  or  words  did  you  write  on  the 
furdf — I  wrote  words  to  shew  that  I  approv- 
ed it. 

Whether  the  furd  contained  a  list  of  namea 
and  sums  of  mon^y,  or  if  it  contained  any  thing 
else  P— Simply  a  list  of  the  names  and  suma. 
coUusively  taken  on  account  of  Hedg^ee* 

Wbo  wrote  the  furd  P— -I  do  not  know, 

Wbo  were  in  the  room  at  tbe  time? — Mr. 
Fowke  and  Rada  Churn  were  present ;  manjr 
other  people  passed  backwards  and  forwaros 
through  tne  room;  who  they  were,  1  do  not 
know. 

Wbo  brought  tbe  pen  and  ink  in,  to  write 
the  furd  P — Every  thing  of  the  kind  was  there. 

Was  the  name  of  the  governor  or  any  other 
person  mentioned  in  the  arzee P— Tbe  com* 
plaint  was  against  the  goveinor.  Moonshy 
Sudder  O  Deen,  Gunga  Goviu  Sing,  Mr.  Gra- 
ham, Mr.  Vansittart,  Rajah  BuUub,^  and  tbe 
governor's  Moonsby's  names  were  mentioned 
in  the  arzee.     I  do  not  recollect  any  others. 

Was  there  any  thing  relating  to  the  logalee 
affair  and  collusious>  in  the  arzee  sealed' by  you 
on  tbe  8th?— The  petition  was  very  long:  1 
cannot  remember. 

Cannot  you  remember  tbe  least  of  it? — 1 
can  say  nothing  respecting  tbe  a'rzee  till  1  have 
seen  it.  [Comaul  O  Deen  Cawn  represents, 
there  was  another  small  arzee.]  1  gave  in 
another  arzee  respecting  the  Audadet.  of  Hid- 
gelee. 

How  did  you  sign  the  furd  ? — I  wrote  Rns- 
san  oedum,  or  *  1  fuJcnowlcdge  it,'  upon  the 
paper. 

How  came  you  to  say  you  wrote  the  furd 
with  your  own  band,  when  you  onfy  signed  it  P 
— Azdust  Khood  Novistadada,  which  are  my. 
own  words,  may  mean  signing  my  name  with 
my  own  band,  as  well  as  writing  it  out  with 
my  own  hand. 

Into  whose  hands  was  that  furd  delivered  ?— 
Mr.  Fowke  said  to  me.  You  have  given  me 
this.  I  answered,  I  acknowledge  it.  I  gave 
it  into  Mr.'  Fowke's  handSi  after  having  ac- 
knowledged it. 
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Bid  yoa  sappose  th§t  the  writers  stood  over 
you  as  i^uards?— -No,  I  did  not  imagine  they 
were  put  orer  me  as  guards. 

Are  yod  certain  yoo  did,  on  the  8tb  Bysaac, 
write  any  thing  upon  any  other  paper  iu  Mr. 
Fowke's  house  hesides  the  two  arzees  f — None 
bat  these  two  papers,  besides  the  fnrd,  which  I 
•igneil,  but  did  not  write. 

Into  whose  hands  was  that  furd  delifered? — 
Mr«  Fowke  said  to  me,  You  have  giren  me  this. 
I  answered,  That  1  had  written  Russan  nedum 
upon  it. 

[The  ooestion  repeated.]—- 1  gave  it  into 
jMbr.  Fowke's  hands,  atler  writing  Russan  ne- 
dom  upon  it 

Who  was  present  when  the  furd  was  deliref- 
ed  by  Mr.  Fowke  to  you  to  sign  ? — I  did  not 
mark  any  witnesses;  it  was  in  Mr.  Fowke's 
lioase;  a  number  of  people  were  going  back- 
awards  and  forwards. 

In  what  room  was  the  furd  delivered  ? — In 
the  bed  chamber. 

At  what  time  of  the  day  was  the  ford  deli- 
vered f  Was  it  at  the  same  time  ^he  other  pa- 
]iers  were  delivered  ?—>Il>elieve  about  twelve 
o'clock  the  arzee  was  sealed,  and  the  ford  sign- 
ed at  the  same  time. 

Were  they  signed  in  the  same  room  T— Yes. 

You  say  that  you  wrote  what  was  desired  of 
youy  and  tnereby  obtained  your  liberty.  What 
do  you  mean  by  obtaining  your  liMrty? — 1 
was  got  into  a  pface  where  I  considered  ipyself 
as  subiected  to  misfortunes ;  from  which  1  was 
■et  at  liberty. 

Was  you  ever  in  danger  of  yopr  life? — I 
was  aiiprehensive  of  my  reputation ;  and,  when 
be  lined  up  the  book,  even  my  life  might  have 
■ufTered.  [Comaul  O  Sfeen  gives  an  account 
of  his  signing  the  arzee,  &c.]  When  Mr. 
Fowke  desired  me  to  seal  the  paper,  J  answer- 
ed, That  I  bad  made  no  such  promise  to  Maha 
R&jah,  and  that  I  bad  not  given  the  arzee  wil- 
lingly ;  that,  in  the  petition,  Maha  Rajah  had 
wntten  Ghereb  Puelvar  Audanlet  Gooster,  but 
that  I  did  not  know  who  could  be  addressed 
Audaulet  Gooster,  and  who  it  was  that  would 
issue  orders  equal  to  such  a  title :  that  if  he 
would  carry  me  before  any  such  man,  I  would 
seal  the  paper  in  their  presence.  Mr.  Fowke 
was  angry  ;  and,  being  impressed  with  tear,  I 
sealed  the  paper ;  and  immediately  after  this 
went  out  01  the  house,  and  raised  the  clamour 
of  which  von  have  before  heard.  I  know  no- 
thing further. 

(dewing  N°.  1.)  Is  this  the  paper  your 
Moonshy  wrote? — My  Moonshy  wrote  it  at 
Maha  Ri^ah*s  house. 

[Same  question  respecting  arzee  N**  3.]  My 
Moonshy  did  write  this  paper.  When  I  went 
to  Maha  Rajah  he  asked  me,  in  a  friendly 
manner.  What  reason  tempted  yoo  to  complain 
to  the  got emor  against  Mr.  Fowke  ?  I  answer- 
ed|that  I  was  a  farmer;  I  did  not  complain. 
I  gave  an  account  of  what  had  passed  from  the 
bii^inning.  When  Mr.  Fowke  asked  me  im- 
proper questions,  and  was  angry  at  me,  I 
thought  it  DecesMiy  to  oooiplain,  and  gave  an 


arzee  into  th^  govemor^s  hands,  to  lay  before 
the  council.  Maha  Rajah  asked  me,  if  I  had 
a  copy  of  the  petition  in  my  possessioo  ?  I  an- 
swered, that  1  had ;  and  tnen  went  home,  f 
sought  for  it,  but  was  not  able  to  find  it ;  mr 
Moonshy  was  gone  from  Calcutta.  Asl  counI 
not  find  it,  1  informed  the  Rajah  of  it.  Ho 
then  desired  roe  to  write  down  whatever  parts 
of  it  I  could  recollect;  and  that  then  Mr. 
Fowke  would  no  longer  shey  his  anger  to  me. 
I  then  made  my  Moonshy,*  who  has  this  day 
appeared  as  an  evidence,  write  down  the  arzee 
N^  2,  and  gave  it  to  Maha  Hajah ;  who  de- 
sired me  to  seal  it.  1  accordingly  fixed  my  seal 
to  it.  Since  that  time  I  have  heard  nothing 
more  about  this  arzee.— [Commaul  O  Deee 
further  observes,  two  Portuguese  writers  have 
witnessed  the  arzee  N*.  S,  though  he  affiled 
his  seal  to  it  in  his  own  house. 

Mr.  Fowke.  Wfiether  you  recollect,  thaty. 
when  you  delivered  the  arzee  to  the  goveroor, 
the  governor  said.  Is  all  thisitrue  ?  In  answer  to 
which  you  said,  It  is  all  a  lie  ?— ul.  It  ie  fabe. 

Maihew  Miranda^  a  Portngaese  writer  to  Mr* 
Fowke,  sworn. 

When  Commaol  O  Deen  first  acknowledged 
the  arzee,  N^  1,  was  any  reluctance  shewn  on 
his  part  ? — Not  any. 

When  this  paper  was  ackpowledgred  by 
Comroaul  O  Deen,  did  he  do  it  willingly  ? — . 
Willingly. 

Did  he  appear  at  all  frightened  ?~No. 

Did  you  see  any  thinglike  force  or  violenea 
in  Mr.  Fowke's  behaviour,  when  he  made  that 
acknowledgment? — No. 

Did  he  acknowledge  before  yoo,  that  he  had 
told  many  lies  about  Mr.  Fowke  in  a  fbroier 
paper  ? — ^Knows  not. 

Relate,  as  well  as  yon  can,  what  passed.—, 
Mr.  Fowke  asked  Coroioaul  O  Deen,  when 
the  papers  shall  be  produced  in  coundl,  and 
they  shall  demand  the  particulars,  whose  name 
will  you  make  use  of  ?  He  said,  the  general's. 
Mr.  Fowke  asked  him  over  again.  Did  I  noeo- 
tion  the  general's  name,  or  even  my  own  name, 
or  demand  such  a  paper  from  you  ?  To  which ' 
he  answered.  No.  Mr.  Fowke  then  said.  Why 
will  you  make  use  of  such  names?  To  wbieb 
he  answered.  Whose  name  shall  1  meptkiof 
Then  Akermannu  asked  Comaul  O  Deen,  Who 
required  this  paper  from  yoo  ?  Did  you  give  it 
of  your  own  free  will,  or  did  any  body  insist  on' 
your  gi vinflf  it  ?  He  said,  I  gave  it  of  my  owo 
free  will.  Then  he  said,  1  went  to  Uada 
Churn,  and  told  him  that  I  have  done  a  great 
fault  on  Mr.  Fowke.  Rada  Chqrn  asked  nim, 
What  fault  he  had  committed  ?  He  then  said. 
He  had  given  him  the  particulars,  which  be 
had  brought  in  writing,  in  that  arzee ;  and  that 
he  shew^  it  to  Rada  Churn,  who  had  bid  him 
shew  it  to  Nundocomar ;  sod  the  Raiah  hid 
him  carry  it  to  Mr.  Fowke.  Mr;  Fowke  then 
asked  Comaul  O  Deen,  Whether  thw  paper 
was  all  true  ?  When  ho  said,  it  was  all  troe^ 
but  one  lie ;  and  said,  that  he  concealed  tbo 
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Imilt  W  Moonsby  Sadder  O  Deeri :  and  the 
^pooent  left  the  room,  and  him  in  it. 

Did  you  hear  Coniaul  O  Deen  ask  for  the 
paper  liaek'?-:-!'  was  writings  at  my  desk,  and  1 
did  hear  him  ask  the  papers  back,  and  ask 
^bat  be  siiould  write ;  and  Mr.  Fowke  told 
him,  he  should  not  have  the  paper  back,  nor 
write  any  things  in  hts  honse. 

Did  Com  man  t  O  Deen  brin|^  the  arsees, 
whieb  yon  witnessed,  alon^  with  him  to  Mr. 
Fo#lLe^8?-^I  do  not  know. 

Did  Mr.  Fowke,  in  your  hearings,  ask  any 
questions  about  presents? — No. 

Was  Mr.  Fowke  present  when  you  signed 
5oar  name  to  the  arzee  ? — I  signed  it  in  Ihe 
Teranda.  Mr.  Fowke  was  in  his  own  room: 
lioth  the  arzees  ti^ere  sealed  in  presence  of  Mr. 
Francis  Fowke,  and'  not  of  Mr.  Joseph  Fowke. 
Ah&t  they  were  sealed,  they  were  carried  into 
the  room  to  Mr.  Joseph  Fowke.  They  were 
both  sealed  at  the  same  time.  They  were 
sealed  before  the  couTersation. 

Had  Oomani  O  Deen  Cawn  seen  Mr.  Fowke 
before  the  seals  were  put  ? — I  do  not  know :  I 
was  not  present  at  all  times  when  Mr.  Fowke 
and  Comaul  O  Deen  were  together. 

Can  you  take  it  upon  yourself  to  say  that 
€>omaii[  O  Deen  had  been  with  Mr.  Fowke 
that  day,  before  the  seals  were  put  to  the 
arzees? — 1  cannot. 

What  time  of  the  day  were  they  sealed  ? — 
About  noon. 

What  time  did  yon  see  Comaul  O  Deen  first 
tbat  day  f— About  ten  or  eleven,  in  the  Te- 
randa. 

Did  yon  see  him  write  on  any  other  paper  ? 
vl  did  not. 


Timothy  Pareira^  a  Portugnese  writer  to  Mr. 

Fowke,  swoiu. 

Is  this  yoor  signature  to  the  arzee,  N^.  l  f — 


Did  you  hear  Comaul  O  Deen  say  it  was  bis 
veal  ?-- ^I  saw  him  seal  it. 

Is  that  your  signature  to  N^  9  ? — Yes. 

Did  you  bear  Comaul  ODeen  acknowledge 
Che  signature  as  his  own  ? — 1  saw  him  seal  it, 
amd  beard  him  acknowledge  it. 

Was  the  ink  put  on  the  seal  before  he  put  it 
on  both  papers^ — ^The  seal  was  dipt  in  the  ink 
before  it  was  put  to  the  papers. 

Do  you  know  if  Mr.  Fowke  did  or  did  not 
oak  Comaul  O  Deen  any  questions  relating  to 
presents?— I  do  not  know :  not  in  my  presence. 

What  time  did  Comaul  O  Deen  come  to  the 
house  ? — About  ten  or  eleven. 

In  what  room  was  the  seal  put  to  those  pa- 
pera?— -In  Mr.  Francis  Fowke's  room. 

Are  you  sure  it  was  not  put  to  it  in  tbe 
▼eraoda  ?— No,  it  was  not  pot  in  the  veranda. 

Does  Mr.  Francis  Fowke's  room  open  to  the 
v«randa  P — No,  you  go  through  tbe  hall  to  Mr. 
Fmocis  Fowke's  room. 

Where  was  Mr.  Fowke  when  the  seals  were 
put'?-— In  his  own  ruom. 
'  Do  y«a  know  if '  Gomaol  O  Dsio  had  been 
VOL.  XX. 
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with  Mr.  Fowke  before  the  seals  were  put?— I 
do  not  recollect. 

Did  Comaul  O  Deen  make  any  and  what 
noise?— He  was  begging  and  praying;  but  I 
do  not  know  for  what."  Became  out  to  the 
veranda,  and  desired  Mr.  Fowke  younger  to 
intercede  with  his  father;  but  I  do  not  know 
for  what. 

Did  you  at  any  time  see  Mr.  Fowke  lift  up  a 
book,  ofl^ing  to  strike  Comaul  O  Deen  ? — I 
did  not ;  but  I  beard  Mr.  Fowke  bid  tiim  go 
out  of  bis  presence.  [Matthew  Miranda  being 
asked  the  same  questions,  makes  tbe  same 
answers.]  « 

Q,toC,0  Deen.  Are  these  the  two  writers, 
wha  you  alleged  were  put  over  you,  when  you 
signed  the  arzee? — A,  Pareira  was  one  of  th« 
writers  i  the  other  passed  and  repassed ;  and 
sometimes  another  came  in  his  place.  Wbtl« 
I  was  in  conversation  with  Mr.  Fowke,  soma 
Bengalees  likewise  s«>metimea  came.  Tbejf 
were  both  at  first  present. 

Akermannut  Servant  to  Mr.  Fowke,  sworn. 

Akermannu.  Mr.  Fowke  said  to  me,  and  to 
another  writer  named  Mirdnda,  Listen  to  what 
passes  betwixt  me  and  Comaul  O  Deen.  Mr. 
Fowke  asked  Comaul  O  Deen,  When  you  carry 
those  papers  to  council,  and  shall  be  asked  about 
them,  what  will  you  say,  and  whose  name  will 
yoo  make  use  off  He  linswered,  That  b^ 
would  make  use  of  tbe  general  V  name.  Mr. 
Fowke  then  said,  Why  will'  you  make  use  of 
the  general's  name  ?  Did  tbe  general  ask  you 
any  thing  himself,  or  did  I  ask  you  any  thing 
in  tbe  general's  name  ?  Comaul  O  Deen  ap« 
swered,  No.  Mr.  Fowke  then  said.  Why  do 
yon  use  the  general's  name  f  He  said.  Whose 
name  shall  I  use  ?  Mr.  Fowke  said,^  Make  use 
of  those  persons*  names  who  make  inquiriec 
from  you  altouC  this  business.  I  then  asked 
Comaul  O  Deen,  if  he  bad  himself,  of  his  own 
free  will,  written  these  papers  ?  or  if  he  bad 
been  obliged  to  write  them  ?  Comaul  O  Deen 
said  to  me,  I  went  one  day  to  Baboo.  Rada 
Churn,  and  desired  him  to  make  me  acquainted 
with  Mr.  Fowke,  as  1  had  said  something  of 
bim  bad :  Rada  Chum  said,  What  bad  things 
have  y«u  said  of  him  ?  On  which  I  informed 
Rada  Churn  of  every  thing  concerning  it ;  and 
said,  I  have  brouirht  the  foul  draft  of  these  par- 
ticulars :  Rada  Churn  said,  Shew  it  to  Maba 
Rajah.  Mr.  Fowke  asked  Conuul  O  Deen, 
If  what  be  had  written  was  true  or  false  ?  Co- 
maul O  Deen  answered,  It  is  all  true ;  there 
was  one  falsehood.  Mr.  Fowke  asked,  What 
is  it  ?  Comaul  O  Deen  answered.  There  are 
some  bad  circumstances  relating  to  Sudder  O 
Deen,  which  I  have  concealed.  Mr.  Fowke 
said,  There  is  cot  one  lye ;  you  have  only  let 
one  man  escape. 

Were  you  in  Mr.  Fowke's  bed-chamber  with 
Comaul  6  Deen  ?— Yes. 

Did  you  see  Mr.  Fowke  lift  op  the  book  to 
strike  Comaul  Q  Deen  ?— No. 

Were  yon  in  tbe  room  mil  tbe  time  with  Co-* 
4A 
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rancitt  Fowke'8  room.  Wb^  l^r.  Eowkf 
calieJ  me  ii^to  his,  ^UImmt  If  r.  Fpvir)(e  <)f  R^oa 
f^harn  desired  that  Comaul  0  Deev)  roii^h^  l>« 
caUe<j| :  (  called  hin^,  and  canriefl  Um  in|^  Mr.- 
Fowke's  rooip  with  mt. 

From  that  tim«$,  di^  you  ^iiUovie  in  t^  voom 
till  Comaul  O  been  went  away  ?^l  w,^ft  all 
^e  time  preaept,  and  iM»t  ^taejH  a  mpine^^ 

Was  Mirnoda  all  the  tim?  In  tha  to^'P  v'^A 
you  P— -He  w^^.  I)e  went  qpt  for  a  mowieii^ 
lo  shut  tlie  door. 

Was  Pareira  in  t(ie  room  all  the  ti«|ifi?— Re 
was  not  in  the  room  :  be  was  waitii^  \^  tbf 
▼eranda. 

»•  While  you  were  in  the  room,  did  Mr.  Fow^e 
use  any  words  or  actioiis  that  might  tend  to  in- 
timidate Comaul  O  Deen  ?^No. 

Whether  you  are  sure  that  Comaul  O  Deen 
was  not  ip  tne  room,  before  he  went  into  Mr. 
Francis  Fowke^s  room  ? — We  were  in  the  re- 
randa  before.  He  had  been  in  Mr.  fowke's 
room  before  that. 

How  loo((  had  be  been  in  Mr.  Fo«rlce's 
room  P — I  do  not  know.  I  know  that  be  was 
in  Mr.  Fowke'f.  roiton. 

Was  it  aboqt  a  gurry  ? — 1  dP.o^  kno^* 

Do  you  reonlli&ct  if  tber?  was  any  pen  an<l| 
bk  i^  Mr.  Fovke's  room  ?-*|  did  not  aeft  anv. 

Did  you  hear  Comaul  O  Deen  cxy*  os  luake 
any  noise?— No* 

Do  you  repolkci  Coinagl  O  Qeea*s  ffowg 
•ut  of  the  house  P— U  was  past  one  u'ctock. 

Did  you  see.  him  ^  outP — I  dkl. 

Did  Comaul  Q  D^n  g9  nut.  of  the  h/ouae  i«L- 
mediately  afur  going  out  of  Mr.  FQ«rVe*a 
rbomP— ^Nq,  be  went  out  of  the  room,  ^nd^ror 
ijaained  some  lime  in  the  veranda. 

Dljd  h^  return  again  into  the  roomP — Uf 
ir«ni  into  Mr.  Fowke's  vpom;  but;  not  in  tke 
Kooa\  of  >V*  Fowke  senior. 

Duriogiba  kiqie  he  was  iii>Uier«rfinda,  dill 
ke  express  any  signs  of  discoolenl  P— His  wmi$ 
displeased,  and  requested  the  papmrs  n^lffhi  nol 
l^e  sept  into  council  that  day,  but  deferced  ta 

Did  he  desine  to  have  the  papers  back  90an  ^ 
—-He  did  potdeonand  tliem ;  but  said  tbui  be 
ironld  write  them  better  for  next  day. 

Did  be  make  aay  outcry  when  he  veot  infta 
the  street  ?— No. 

Was  Sliumsberbeg  in  Mr.  Fowke^a  hguae 
wh^n  Comaul  O  Deen  went  away  P — I.  know 
il<l  one  of  the  name  of  fthumsherbeg.  If,  I  aea 
the  person  alluded  to,  1  shall  be  aUe  to  aiMwer. 

Mame  all  the  p^npna  who  were  pceseot  at 
Ike  time. — I  da  not  remember. 

Were  there  many  people  there  P-**No. 

JETerroiatAf  UIUb,  Siooosky  to  Mr.  Fraitcw 
Fowke,  svpco. 

Whetber  yoo  remember  Cenoaul  0  D^w*s 
Ifoing  away  from  Mr.  Fowke'^  bouie  on  Ihst 
l|tb  BepaacP — Idopot  reqifn^rit* 
Do  you  reooembor  Comaul  O  Deen?a  aal^nfr 
b»Te  apy  thing  res^e4,tQ,h{k)>  agd  wkfii^e 


Trial  gfJ^teph  JpQvfic  qs^  ot^s,  tlQQf 

•Hjdl--Ycs  ^  ^  aak  fir  fpiff^Unyki^ 
and  said,  I  w)|l  gif  e  l^  in  wntiRg  atonc^nhl. 
tTk^  guesfjun  r«Wtt54:i  .  »«  did  |^i|t  ^  to 

him,  he  wq^iltl  Ml^r  ^t* 

4>'4  ^  fay  f^ny  ^Wpg  a|)oqt  fiilytv  r~P# 
did  nc|t  ^  there  if^  aqy  tbiqg  fafftfi :  \^  suM. 
There  Is  something  MfX^^  ip  i|;  g^fl^t^fP^t 
apd  1  will  i^t^r  it 

i>id  h^  cpmplfiij  4fat  he  i^^^  fi^qM  to  ^xftt 
it? — When  Mr.  Foyk^  kfg^  H  f<>l4  Mf  tkf 
letter,  kf  kesAp  tf  iqt  oqt  thftf  fHCpe  Iff!  bfes 
used. 

[Qpefltiio^  nip^lfi]  He  4id  cr j  out  tkai 
fpTpc;  T^9S  u«e(|,  akkPMgtt  H  k^  ke«R  a^t^lM 
by,  t  ^0  viui^i^ 

How  do  y^  k°pv  Htfi  tke  p^fjar  be  calM 
for  wa^  ttie  »ipe  pfM^^ii^  by  ^wfl  «ri(af4s^2^ 
fi(e  did  nat  d^ftnd  Ikat  ppip^  wkic^  wa^  ivk 
\fia^  by  tlie  wiV9«9^^« 

Wh^  l^per  ^%s  i^  ke  dem^tM^r-Tkll 
paper  which  wac^  n^  se^tfdl  to  my  pry^eeySt 
but  ^\fi\c\\  hf^brpuglit  frfl«^  ^im^ :  it  1^  the 
word  *  t^^ba^d^*  u^iu^  \fr 
'  Did  no^  yo^^  a^  ^e  meai^iitf  of  spo^^  ^qn^k 
and  expressio^^  ip  i^e  9/rze^  l(kft^  kfi^  if/^  w^ 
*  J^ha^  '.  upoi\ii?— I(4i4npt. 

t)idyoi^copy  oat  ^  contest  qf  tk^  mff^ 
K*^  1 ;  ay^  dot,  yAp  a^  lj(nQ^i|r  tne  OQi|tei^  pf  inl 
— i  did ;  I  know  the  subject  an4  QOOtftt^  e( 
tbp  ^^e :  I  l^arpt  it  &^  froip;^  the  fnwitk  of 
Comaul  O  Deen,  and  afWrwards  mauO^  mjiisif 

■     .     ■!         *   i     *^    I  1"  M.t  a_ 


acfivfiiat^il  f  itk  it  hj  roa(lM^  ih»  va^^e,  M^ftm 
t  f9iu^.d>^?>^  little,  dwerepce  tjfiVQi  ibf  infK* 
mation  I  naif  receiveu  from  him. 

Do  y au  r^m^hpr.  mf  t^w  ^  ^  ^opie^- 
tion  between  Comaul  O  Deen  and  Mr.  FnH^'a 
Moonsh V,  Mahmud  M  ushruflf  ? — Yes,  Mooo- 
sby.  M^fiDftud  Mnshruff,  unpa  seeing  C^^ombI 
dueen,  expressed  some  i^ger  againn  bim«lW 
ha?ing,  as  ne  said,  once  beiore  made  him  gire 
QftUi ;  a^.a^M  Comau^  0  D»n,  i?  kecaate 
to  the  house  with  the  mtenlion  of  dome  the  likf 

I  occasion  yon  to  swear  l^y  ip^  awn  pl^p^wa:  ( 
}  wrote  opt  an.  a^w^f^  Mv  p;:^c^i^^9.  q(  ipy 

a9vii,^kiv^i? ;  4''\  k*imwfM^  «^  "w  w- 

How  many  p^t^pjl,  dp,  yx^ikfu^^fC  C95. 
qf %pl.  a  9im'^  aigiu«g  ?— fte  ^t  k>9.  ^ 
tifonean^^i^my  pm^ttce^:  Q^I|^ibi|r.i|Af^ 
I  ba?e  seen  in  the.lfim^  oS  a^  mMtWC,  tMA 
I  knaw  ^qt.  (am  ^^  pa^cul^t  pf^rvoni  m 
g9t  tb^ji^  w^a.<md«r  WA:^^« 

VV  «il  W  of  tk^«^  twqt  p<^4l^nf»  N.'  1  "H 

85  th^  ^/^^  he  a^le4i  k^  JI<W.  wqyjwe^— 

;  Y  es,  this  was,  N*  % 

W^e.W  tltjs,K°  a,sfiaMi?-^feMlv  Fi9V>* 
CIS  Fowk^'^.r)H<pii,  M(«r^ns^ 

Further  Preceeding9» 


Wk%i  Mir  E<HnJn?.  ^4  i«  kif  Osfm%i|as 

!  np|,D9wut.ed.    ^  %Anw|  tki^  tka^  nnfmmtm 

into  his  hands  (whether  q|iH|gkt  kjI'Cf  OMinl  4 

i^ttip  or  not.  h^  ^gnoMt  np^  rsmenikec).  raMf 

sealed.    That  Comaul  O,  Dm MtVftwMg^i^ 

in  tlw  nriMajimr  nf  thAlfluUBtBssaaak.  wJiaialliat* 


M09S)    f>r  a  Cbn^hmojf  agfltiM  Iflkrrmt  SB/mingh  e^    A.  D.  1775; 
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<i  ktf  wilb  cfdy  expvteM  tkM  dHM  onrkit 
hf  Ua  owtt  fokteUhry  aoH  dieeMl  «et;  tbtt^ 
ttfter  Gottaal  O  Bmo  lnNl<|mtM  tb«  cliBriibcfr^ 
lie  raiuraed,  forehif  hnr  Wajr  into  Hr.  Foirl»'i 
pra^noe^  dtdared  b»  vn^HHrofM  to  bar^ 
tbita^tee  (Iroiebtod  to  Ibe  cionett  $  intMttd 
ani  bftplitrefl  Mh  Ftfwke  te  ffiv^  it  back  to  BiA; 
fell  'al  bia  feet^  anM.  ebiib^aeed  his  legs  with 
wieb  Tiol^ee  aa  lor  sfhre  bin  psm.  That,  |iro- 
▼phed  wUb  Arts,  Mr.  Foil |c  iM  lift  «p  a  book, 
Wbiobwas  Hirdlitiiha of  CbarteblH'^ yojaifes, 
attri  with  dificiiltj  re«traiiM  Uais^lf  frotti 
MxMUg  htm  iRilb  it.    That  erery  sf  Hable  of 

ao  fbrdy  or  paper  of  bnbes,  was  falsKf;  and 
at  be  aoyer.  tew  0#  bdirl  of  sudi  a  poper. 
,  Mr.  Bar#ett,ia  repl^  said  Bdmetfiing  Qpoii 
Ibe  stibjaet  of  tbio  part  of  tbie  adcasatioii ;   otk 
which  Mr.  Fowke,  addressSa^  biiAielf  id  a 
ivryeajtefesl  Md  pointed  imliinvt  to  biin,said, 
Wilt  yoo,  Sir,  declare  opotf  yotfr  bdtiovr,'  or 
yoor  ootbf  tbat  you  never  lefceivetf  (hat  oiotfk^y  P 
^egning^  the  45,000  rdpe^  sdtd  to  luive  been 
mentioned  in  the  ford  as  r^ceirred  by  Mr.  BaY- 
Weil.)    Mr.  BarweR  repKed,    ''  tbM  be    dbf 
4eDy  it  upon  bia  honour  and  oatb."    Then, 
aaki  Mr.  Fowk4,   «'  I  most  teqah  yOu."    Tber 
fast  of  his  defence  conlnsls  in  pr^testationo  6f 
bis  own  ionoceiico;   and    decfan'atlona,  tbvty' 
wbilo  be  lited/  be  wonld  ever  u^  btir4ktmOiAf 
•ndeafoars  to  detect  and  prevent  c^pptessimt^: 
whatever  nrigbl  be  the  rank  or  pbiver  of  the 
0pprestor;   in  tavectire^  a^ainif  cbe  charac- 
ter of  Cofloaul  O  Been,  and  appeals  to  the  ia- 
t%rity  of  hiif  o^o,  With  mnth  and  violent  db- 
CMtnatioti. 

The  Ezamiolitien  betn^  efosed,  the  Jtfdjg^ 
la^otred  of  the  peraona  afitbcted  by  the  sop- 
poseid  Oontpir^y,  to  daofair^  whetSi^r  tliey 
ifoold  prosecnta  the  aathorb  of  it  at  thie  nflnt 
'  session  of  Oyer  and  Tarminer  ^  andttte  mora- 
itf  of  the  S9d  ate  appointed  ixr  receive  this* 
di^erminafiow. 

J9r.  Bfltrafell,  Mr.  Vansittarl',  And  Mr.  bist- 
iafs,  attend ingr  >*  ^o  time  tf^poiated,  declared 

Kir  intekition  to  prosecOte  .loaepb  Fowke; 
hs  Rajah  Nunddboiter^  and  Aadk  Cha^a. 
Mr.  Vansiltart  and  ^If.  Hasliiigs  rc<piirad  baii 
sbOAld  be  f ivea,'  and  boihsd  t^iemselves  by  a 
recofroiaanee  to  proeeetite  ;|  Messieuni  Ladlair 
and' Farrer  ^ere  sureties'  for  Mr.  Fowka  ;  col. 
ThorntiBir  and  oaj^tdiu^  VVebbdr  lor  Mdudooomfer 
aAd  Rada  Chora. 

.  811*  John  Doyly  was  employed  as  iat^rprMer 
i»  the  tirst  exaiteioatisa  of  Cofiiadl  O  Deeir 
pawn,  bolor^  the  Chief  Jaattce  and  tlie  Jadfvd, 
o»  the  19lh ;  fearfwl  of  not'  pQa»estio|f  suiffi- 
deot  vesMotioit  idr  tbi  prescuce  of  nlany  people, 
bed^ired  tbat.soaie  otberpemm  tni^ht  assist 
hiiti  in  this*  office  oo  the  next  ^y  :  and  Mr. 
£llio4t  was  aocofibnfly  desired  to  atfend  witb 
Hibe,  whitfbr  b«  did;  aad  waa,  in  eiect,  the  only 
iolerpaclet'  on  the  £Otb .. 

The  part  which  sir  Jobw  Dtiy  ley  bad  oHoaea 
in  this  bomsesidrewoa  biin/ the  severe  dB|ile«* 
sure  of  thb  bdatd,  tbat  ia  to  sdy,  of  ifeneral 
Qhwdnog^  eolmilti  Maii»a».  and  Mi.  Fibiibis; 


Hhd  hMl  hkett  awMbbM  as  asaal,  tifit  b^fng 
thah'  day,  fo  t  boaM  of  iwpectioa,  aal  IbrltiM 
tbemaeftves  into  a  ooiiocil  for  this  gederil  de- 
f*rtmeat ;  they  insured  him  fbr  hsj^l^t  of 
dot  jr,  ib  t^rtnA  wbicti  directly  imply  a  censors 
for  taaiing  obeiad  cbe  Orders  of  the  fovernof 
^eaerfd^  and  threatened  him  witb  dismissioii 
from  his  edipioylliani  on  iba  neist  intliitfco  of 
the  tike  neglect. 

N""  itf  And  S  araaxtraetsof  the  coosoliitiMis  of 
the  30th  and  34th  instant,  containing  the  exi^ 
fltipatioa  of  air  John  Boflev,  and  otb^r  ttii- 
aotea,  wbicfa  rasMd  the  dflkir  iff  q^estiob; 
These  aw  in  Ibemsetvesof  no  m^inebi;  bui 
they  mark  the  temper  of  the  n&sjorityj  attd  tbd 
ifliei^est  wbfcb  tbey  ttiok  in  Ae  (urasei^tfticb. 

Bdt  of  this  tbejr  aifofded  a  mor#  dOtfspicuMllI 
pr4bf  ant  cbe  cvanal^  of  the  Sist,  wbfcb  wds  tbd 
day  following  the  njtello^  tit  the  judj^et.  Ge- 
neral Clavering,  colonel  Monsoo,  and  Mr* 
Frducis,  accompanied  by  (lie  elder  Mr.  Fowke 
and  others,  whose  naiiies  are  not  itufficientlv 
sscertdintd,  went  lo  tbe  bouie  of  Maba  ktjA 
Niynddoamar,  aod,  aa  it  Is  said,  gave  Irim  pub-i 
be  enoOifrikgemeBt  and  d8Bar«Ae^  61'  psoiee*- 


Thia  vBit  is  meofimiBd  witfaAnt  evided^tf  or 
vdocbers,  ai^  a  oirctimitaiMe  of  such  notoriety, 
tbat  it  reqoiret  neither  ;  for  flie  subatanc^  of 
tbd  conversitioai  6>roea  onf;^  re^>rr.  Huch  att 
hoaoiir  paid  to  gach  a  man,  and  oh  sivch  an  oc* 
csbiooy  by  tbe  actadl  rulers  of  the  stste,  too 
plainly  Indicates  then'  p^rticf  pailnif  16  the  i^y's- 
taribos  ioiriifii^  il^bicb  have  been  knii|*  car/ied 
bn  id  tbe  offices  of  Fowke  abd  Nund^cdmaf. 
The  nature  bf  tba  iMrigueSjaay  the  legality  of 
them,  il^HI  be  best  dndarstood  by  tbe  fdin^d 
ovdnt  of  ike  tibial,  at  tlie  dapviibch'iog  assises. 

On  tbe  95ik  instant,  Mr.  Foalke  addressed  i 
letteif  to  tbe  Board  of  Reveikab,  m  wMich  b^  in- , 
cbMedtbreevzais  of  Covert  Q  D^aCawot 
these  appear  to  be  the  aanle  which'  V^aro^rst 
l^rescntad  by  CohmIuI  O  Deea  agblMsf  Gibgd 
G«»viiv  Sbig  ated'  Mr.  Ai^hdekiii,  aad  to  wbicb 
ire<|ftaeBt  aHutfon  ii  lAade  in  the  d^poshions.  N^ 
4  is  a  copy  of,  Mr.  POwke's  Letter,  aod  N"*  i^ 
tMnslatiifiis'  whibb  hive  beim'  undtf  of  tbe  three 


\ 


<*  To  the  H^n.  Warren  Hastii»|^.  esq.  Gover* 
nor  Geoeral,  jtc.  Council  of'  Revenue. 

«'  Hddoolrdble  Sir  and  SIrrf ;  do  the  Id'lb 
of  Ilecau^biff  la8t»  Cotuvnl  O  Been  Ally  Cawa 
delivered  to  your  board  a  |t«per  containing 
many  falsities  injuriooa  to  my  repatatton; 
wbicb  I  rcfbded  upon  my  ohtlf,  and  rhe  oatbi 
of*  two  otbt^i'  persodtf.  He  b^a  aoW  pM  atioiheir 
pa|)er  into  my  iMOds,  wbicb  I  take  tbe  liberty 
of  iuclesingf  to  yotf  foi*  lAy  further  jiistificatiotf. 
In  tM^  p^iptf  it  y  pi'elenUed,  thilt  the  gover* 
Bor  geoehili  wis  active  beyond  the  limits  of 
justice  to  Ibrwanl  acbarg^etdmllog  ro  my  dfsbo^ 
war.  If  it  awCrittS  a  caltwnhy,  1  shall  rrjoice 
tb'bear  that*  tbe  author  has  a  brand  of  intaoMr 
set  upon  bioK,  as  a  public  wartiiilg' toalt  dalum- 
nmtorvand  detraetors.  But,  whatever  may  be 
tbe Hsdeof  the  ia^yi  it  is evkitet-tbai  tbe 
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S^Ternor  Mierd  ooee  theuifht  Goaiuil  O 
een  AlJy  Cawo  a  penoo  whose  tetUmooy  was 
iiot  to  be  rejected  wheo  agaiDst  me;  aod 
therefore  I  bo|ie  I  may  be  iDdulged  io  a  request, 
thai  the  recaatatioD  of  Comaul  Ally  O  Deen 
may  have  a  place  oo  the  raoonls  as  well  as  bis 
former  accusation.  Conscious  of  the  respect  1 
owe  to  government,  I  cannot  ipention  the  go- 
▼ernor  general's  name  without  pain,  though 
essentially  necessary  to  my  own  particular  jus- 
tification. 

"  ]  ba?e  further  the  honour  to  inclose  a  paper 
which  Comsul  Ally  O  Deen  Cawn  declares  to 
have  been  the  first  account  which  he  wrote  with 
his  own  free  will. 

**  I  am,  with  the  greatest  submission,  bon* 
ourable  .Sir  aod  Sirs,  your  very  obedient  and 
faithful  servant,  Joseph  Fowke/* 

Calcutta,  April  18, 1775. 

Trarulation  of  the  accompanying  Papery 

.  **  I  am  desired  to  give  an  account  of  what 
conversation  passed  between  me  and  Mr. 
Fowke :  I  do  nere  declare,  upon  the  faith  of 
my  religion^  the  truth  of  this  transaction-;  viz. 
''  Baikasser  Ghose  preferred  a  oomplsiut 
•gainst  me,  on  account  of  salt  of  his  Tecka 
Collaries  ;  and  the  cause  was  referred  for  exa- 
mination to  Mr.  Fowke.  After  Mr.  Fowke, 
having  beard  both  parties,  had  dismissed  us,  1 
went  in  the  evening  to  Moonshy  Sudder 
O  Deen,  Mr.  Graham's  Moonshy,  and  relatml 
to  him  the  conversation  that  had  passed  at  Mr. 
Fowke's.    Sudder  O  Deen,   *  1  comprehend 

*  the  affair  :  it  is  proper  you  should  relate  this 

*  to  Guoga  Govin  Sing,  Dewan  of  the  Carcutta 

*  Committee.'     I  replied,  '  what  is  the  good  of 

*  relating  this  to  the  Dewan  ?  do  you  yourself 

*  relate  to  the  Dewan   whatever  you  think 

*  proper,  but  pay  attention  to  my  advantage 

*  and  interest :  my  aflaira  wear  a  very  severe 

*  aspect  with  resfiect  to  administration,  and  1 
*•  am  in  great  difficulties.'  On  the  i9th  Pag- 
hoon,  I  went  to  Dewan  "Govin  ^Siaf^,  and  re* 
lated  the  conversation  to  him ;  to  which  he 
made  no  reply,  but  went  to  the  Durbar.  On 
the  SOth  Pagboon,  at  19  o'clock,  Moonshy 
Sudder  O  Deen  sent  for  me,  and  told  me,  that 
the  interrogations  put  to  me  by  Mr.  Fowke, 
and  my  answer  upon  the  subject  of  the  Tecka 
Collaries  of  salt,  had  been  related  to  Mr.  Gra- 
ham by  Dewan  Govin  Sing;  that  Mr.  Gra- 
ham, without  making  any  repl}',  had  gone  to 
the  governor,  and  related  the  whole  circum- 
stance to  him ;  and,  returning  to  his  own  bouse^ 
had  directed  him  (Sudder  O  Deen)  to  send  for 
me,  and  tell  me  to  write  a  petition  upon  this 
subject,  and  deliver  it  to  the  governor.  In 
conformity  to  what  Sudder  O  Deen  bad  said,  I 
drew  out  a  petitkm,  aod  shewed  it  to  him :  hav- 
ing perused  it,  he  told  me  to  sliew  it  to  Gunga 
Govm  Sing,  and  make  whatever  deductions 
and  additions  he  should  direct  me ;  and  add^, 

*  what  I  now  tell  you,  is  by  the  direction  of 
<  Mr.  John  Graham.'  I  shewed  the  petition 
to  Govia  Siiig  %  who  told  me  to  write  it  in  this 


manner :  that  Mr.  Fowke,  in  the  bosiBese  ef 
the  Tecka  Collaries,  Itad  asked  me  hew  mack 
I  bad  given  as  douoeers  la  the  Engliah  gew- 
tlenseu,  and  how  mncb  to  the  natives  in  power, 
threateaing  me  with  severe  peniahment  if  1 
did  not  declare :  i  refdied,  *  that  Mr.  Fowke 
'  did  not  say  se  to  me.;  and  if  there  aboold  be 

*  any  sospieion  of  Alshood  in  the  petition,  my 

*  osth  would  be  required :'  Gunga  Govin  an-> 
swered,  *  Go  yoo  to  Moonshy  Sodder  O  Deen, 

*  and  ask  his  advice,  and  1  will  follow  yeo.^ 
Whilst  I  was  relating   this  oonversatioo  te 
Sudder  O  Deen  at  his  house,  Gang^  Gvnm 
came  in :  after  some  eonversition  betwixt  them^ 
ihey  told  me,  that  I  should  not  have  to  swear  ; 
and  that  f  need  be  under  no  apprehensions  o» 
thataooooot:  having  no  rcsoorce,  I  eomplie^^ 
with  the  Moooshy's  and  Dewan's  desire,  vmeei 
home  and  wrote  the  petition,  which  1  kept  bjr 
me :  on  the  36tb  Paghoon,  Gonga  Gorin  Sing 
said  to  me,  *  You  have  not  yet  delivered  the 

*  petitkM,  and  Mr.  Graham  is  very  angry  about 

*  It ;  you  ought  Io  go  immediately  to  the  go- 

*  vernor,  deliver  your  petition,  and  wait  upon 

*  Mr.  Graham  to*morrow,  with  the  accoosa 

*  of  your  having  done  so,  aod  I  will  be  at  Mr. 

*  Graham's  house  at  that  time  too.'  I  went 
immediately  to  the  governor,  and  prreented 
the  petition  I  had  prepared.  When  the  go- 
vernor had  read  it,  he  ssid  to  me,  *  You  have 

*  written  this  account  in  a  different  manner 

*  from  what  Mr.  Graham  related  it  to  me  ;^ 
I  answered,  *  thst  I  had  not  mentioned  any 
'  thing  of  it  to  Mr.  Graham :'  the  governor 
replied,  *  Mr.  Graham  informed  me,  that  Mr«* 
'  Fowke  told   ynu  to  declare  what  you  pre- 

*  sented  to  the  gentlemen,  and  what  to  the 
'  Mutsuddies ;  and  that,  if  yon  did  not,  yov 

*  should  be  well  punished.'  From  the  tear 
that  Mr.  Graham's  honour  migl»t  .sofier ;  I 
answered,  *  that  I  would  correct  the  petition 

*  to  the  manner  in  which  Mr.  Graham  had 

*  related  to  his  honour,  and  bring  it  the  day 

*  following.     The   governor   replied,    '  Yea 

*  must  not  put  it  off  till  to-morrow,  write  your 

*  petitMMi  immediately  in  this  place.'     I  said, 

*  that  I  had  not  my  MooAshy  with  me ;'  the 
governor  answered,  *  My  Moonshy  is  at  band, 

*  dictate  to  him,  and  let  him  write  wliat  Mr. 
'Graham  ssid.'  I  was  thus  oooslrained  io 
indite  this  petition  to  the  goTemer's  Moonshy, 
which  I  delivered,  wlien  finished,  to  the  go- 
vernor ;  but  I  obtsined  uo  copy  of  it.  1  tbc» 
declared  to  him,  that  a  false  oath  woold  ex- 
tinguish the  light  of  my  religion :  if  there 
should  be  any  interrogations  made  to  me  r»> 
specting  the  petition,  1  could  not  take  an  osth 
to  it :  after  hearing  thia,  be  dismissed  me.  i 
went  on  the  S7th  Psghoon  to  Hoesbear  Jeeg 
(Mr.  Vaosittart) ;  gave  him  the  aooaunt  of  the 
petition  I  bad  delivered  to  the  governor,  con-» 
corning  the  conversation  at  Mr.  Fowke's,  aa4 
told  him,  that,  if  I  were  to  be  simply  interro- 
gated upon  it,  it  was  verv  well ;  if  my  oath 
should  be  reouired,  that  X  would  not  give  \u 
I  hkewise  said  the  same  to  Maba  Raiah  Roy 
Biiliid>.    J  have»  io  this  addnn»  related  th# 


1097J   for  *  Coiupini<y  ttgmnit  Warren  HasHngt,  eaq.    A.  D.  I77& 


Ciog» 


truth  of  this  transaction :  and  GcmTs  pleasure 
be  done  with  respect  to  the  determination  of 
the  honoarable  goremorBod  coancil  oponit. 
I  have  DO  other  support  but  God  and  his  Pro- 
phet, and  the  ^otlemen  of  the  council ;  from 
tlie  commencement  of  Mabaw^ut  Jung's  time 
to  the  present,  I  have  acted  oprigfhtly,  and 
have  never  before  any  of  the  successive  rulers 
of  this  country  uttered  an  untrue  or  unbe- 
coming word.  I  have  here  related  the  truth, 
and  shall  intrude  no  further." 

« 

Tran^iwn  of  the  accompanying  Paper^ 

"**  3aoa8ser  Chose  Yar  A(amudar,  by  means 
of  Latta  ^il  Ro v,  of  certain  Tecka  Collari^, 
preferred  a  complaint  against  me  for  five  thou- 
Band  mauods  of  salt ;  in  consequence  of  which, 
the  general  sent  for  me,  and  then  referred  roe 
and  Banasser  Ghose  to  Mr.  Fowke,  that  the 
gentleman  might  inquire  into  the  cause.  In 
t!)e  course  of  the  discussion,  Banassar  Ghose 
said,  *  This  roan  has  given  large  presents,  and 

*  bv  this  means  obtained  the  ousiness  of  the 
'  Tecka  Collaries :'  Mr.  Fowke  said  to  me,  '  if 
\  those  be  true,  and  you  have  ^iven  any  thing 

*  to  any  Mutsoddie,  declare  it :'  1  answered, 

*  that  Banasser  Ghose  had  declared  what  was 
'  false  I  and  that  I  bad  not  made  any  presents.' 
Mr.  Fowke  afterwards  took  down,  in  writing, 
the'  representations  of  both  parties;  and  then 
•aid,  *  I  perfectly  comprehend  this  cause,  and 
<  shall  relate  it  to  the  general,  who  will  decide 

*  upon  it.' " 

^'  To  the  Honourable  Warren  Hastings, 
Esq. ;  Governor  General,  &c.  Cpondi 
of  Revenue. 

*^  Honourable  Sir,  and  Sirs ;  i  take  the 
liberty  of  inclosing  three  petitions,  which  were 
put  in  the  hsnds  of  my  son  Francis  some  time 
SiDce,  to  translate,  with  intention  that  they 
should  be  afterwards  laid  before  your  board. 
Oonwul  Alii  Cawn  will  determine,  whether  he 
eh  uses  to  proceed  on  these  petitions  or  not:  he 
has  never  ooonterroanded  his  former  order ; 
but,  as  he  may  not  scruple  to  say  falsely  that  I 
act  without  his  privity  and  consent,  I  beg  leave 
to  inform  you,  my  sole  intention  in  ley ing  these 
papers  before  you  is,  that  they  may  be  safely 
deposited  in  your  hands,  in  case  it  should  be 
thought  necessary  hereafter  to  refer  to  them, 
ott  a  charge  of  conspiracy  exhibited  against 
me  by  Comaul  Alii  Cawn,  for  which  J  am 
hound  to  hold  up  my  hand  at  the  bar  at  the 
next  sessions  of  oyer  snd  terminer  and  g^oi 
delivery;  the  honourable  Warren  Hastings, 
governor  general,  and  George  Vansittart 
esquires,  being  my  prosecutors :  besides  these 
gentlemen,  1  ^as  charged  with  a  conspiracy 
against  Richard  Barwell,  esq.  the  Rajah 
Bullttb,  and  Baboo  Kishen  Kunt,  as  will  ap- 
fjear  in  the  summons  issued  by  the  chief  jus- 
tice, and  justices  of  the  Supreme  Court  of  Ju- 
dicature, dated  the  19th  day  of  April  1775w  At 
the  «toie  of  the  avidcnoe,  on  the  oath  of  Com- 


maul  Alii  Caun,  Richard  Barwell,  esq.  waved 
his  demand  for  a  bail ;  but  said,  he  should  pro- 
secute, or  not,  as  future  circumstances  might 
appear.  The  Rajah  Bultub  and  Baboo  Kisben 
Knot,  as  I  understand,  withdrew  their  prose- 
cution entirely :  being  now  to  rise  or  fall  by* 
the  laws  of  my  country,  I  shall  say  nothiug 
at  this  time^  to  influence  any  man  either  to  my 
condemnation  or  acquittal,  leaving  truth  to  find 
its  way. 

'*  1  am,  with  the  most  perfect  submission, 
honourable  Sir,  and  Sh*s,  your  very  obediens 
and  faithful  servant,  Joseph  Fowkb.'* 

"  Fori  WUUam,  «5fA  April,  1775." 

Translation  of  three  AuEES,  incloted  in  Mr, 
Fo»ke*$  Letter  to  the  Board  of  Revenue^ 
dated  the  95th  of  April,  1775.       ' 


I. 


«  In  the  Bengal  year  1181,  at  the  end  of  the 
month  Maugh,  I  farmed,  from  the  gentlemen 
of  the  Calcutta  Committee,  all  the  salt  worka 
in  the  Purgumiahs  of  Kenra'  Ma'l,  See.  Man- 
jeb  Mooteth,  and  Docodomna,  Ike.  in  the 
district  of  Hedgelee,  for  four  years,  at  an 
agreement  of  100,000  mannds  of  salt,  to  be 
delivered  at  twice,  at  100  rupees ;  and  I  re- 
ceived in  advance  upon  the  account  60,500 
rupees  out  of  that  sum ;  the  Dewau  Gunga 
Govin  Sing,  by  an  underhand  settlement,  per- 
suaded me  to  give  him  86,000  rupees,  upon 
this  agreement,  that  whatever  quantity  of  salt 
I  could  contrive  to  make  more  than  the  spe- 
cified 100,000  maunds,  he  would  cause  it  to  be 
r'ven  up  on  the  part  of  govemosent,  so  that 
should  have  an  opportunity  of  disposing  of 
that  salt  wherever  1  should  chuse,  and  the 
profits  should  be  for  myself.  Upon  this  agree- 
ment, Gunga  Govin  Sing  received  from  me, 
the  first  time,  15,000  rupees  in  mohurs,  upon 
this  underhand  settlement.  In  th«  month  of 
Jeyt,  I  made  a  demand  Upon  the  Dewan  to 
have  the  salt  given  up;  the  Dewan  did  not 
give  op  the  salt,  but  forcilrfy  took  from  me 
15,000  rupees  more,  on  account  of  the  under- 
hand settlement :  I  was  therefore  unable  to 
pay  up  the  advance  of  the  salt-works  without 
a  balance.  Those  salt-workers  now  bring  their 
claims  against  me,  and  endeavour  to  hiy  their 
complaints  before  the  Huzzoor.  I  have  b^n 
very  importunate  with  the  Dewan  ;  and  have 
represented  to  him,  that  I  am  ooor,  and  am 
not  able  to  fulfil  my  obligations  for  the  afore- 
said sum,  and  have  entreated  him  to  settle  it ; 
but  he  pays  no  reirard  to  me;  and  I  am  utterly 
at  a  loss  where  to  raise  the  money,  to  com- 
plete the  investment.  I  humbly  request,  that 
the  aforesaid  Dewan  may  be  summoned  ;  and, 
u|ion  the  justice  of  my  claim  being  established, 
that  he  may  be  ordered  to  return  my  money, 
with  the  interest  due  to  my  creditors  upon  it» 
that  I  may  be  released  from  the  iraportuBitiea' 
of  the  salt- workers  and  my  other  inciters,  and 
have  leisure  to  complete  the  government's  in* 
vestment. 

Sealed,  ^  Comaul  Aui  Cavr.'* 


J09i)}  U-OEOKGB  la  Triul  ^Jmph  F^idce  mid  cOerB^         [I  IM 


If. 

Aft2EE  frdm  CoMAtTL  O  IHt^  Atu  Cioif . 

«*  Id  the  year  1190,  VillactF,  wbea  the  Bud- 
dobaat*  of  ibe  farms  took  ^laee,  a  datura  of 
the  Aadanlot  to  Ibe  Hidgcleo  diatrrct  was  ap- 
pointed from  tbe .  preaencc ;  ojh>q  ooodilioii 
tbat  ho  ahodd  not  hanrc  asv  tbviff  to  do  wkb 
farming,  but  abould  confine  bimseif  to  the  dia- 
tribiHioa  of  justioe,  in  diaputci  ootteermoff  pro- 
perty»  and  in  eauaea  of  oaarder  and  robbery  ; 
and  that  the  offieera  of  the  frmani  abOuM  ait 
with  him  in  the  Calcberry.  Ota  tbeaetorna, 
Ram  Ram  Bhoae  was  appointed,  on  the  part  of 
Mr.  William  LaahiogtOD^  and  weti  iiHo  Ibe 
■aid  diatfiot,  where  be  examiniM)  hi  that  ap- 
pointment for  the  ^paoe  of  Qne  year,  and  di(l  not 
interfere  in  the  fanning  business ;  and  even 
consulted  with  the  officers  of  the  farmer,  in  the 
delarmiiM^  matters  of  property.  He  did  not 
interfere,  in  any  osanner,  with  the  farming  bu- 
■ioeas.  On  aocount  of  iwaeaoonaUo  rams  thai 
year,  there  waaa  deficJMiey  of  many  tbooaand 
mannds  of  salt,  la  the  j^ear  1181,  on  the  dis- 
miasion  of  lUm  Ram  Bfaose,  Af  uddon  Gopaul 
was  iippoiated  in  bis  place ;  and,  within  tv^o  ot 
three  montlia  afler  his  arrival,  bad  eommitted 
micb  oppressions  as  produced  complaints  to  the 
lyresenee  against  him  from  great  numbers  of 
tbe  Reiota ;  and  there  were  great  defieienei» 
i^  tbe  quantity  of  salt  made;'  and  the  Salt 
Boagaa  were,  not  opened  at  the  proper  seaaofetf. 
Afterwards  i>ewa»  Gmiga  Goviii  8ing  dis- 
missed Mwiduu  Gopael,  and  sent  Roopr  Ram 
on  his  own  part  there,  who  arrived  at  tbe  end 
of  Cbite,  and  exercised  great  opptesiions  oo 
tbe  Sak  Reiats.  He  kept  the  Halt  Tavildara 
and  Kiolandars  two  montba  io'  ebmnsy  and  eo\- 
lected'SvSOa  rupees  from^  tb^m  and  otberi  in  tbe 
name  of  Dewao  Gung*  Go^ni  8ing.  U«ving 
given  aueh  auma  coHuaiveiyy  how  coiild  ihoys 
without  plundering  tbc^  sak,  make  good  their 
revenue?  Tbe  said  KialandaneoteMd  fake  re- 
cords in  the  Duf^or,  and  delivered  tbe  aalt  at 
auoh »  abort  w«igbt,  tbat  ibe  surplns^  which 
^aa  established  at  54  W»*  per  hundred  mauftds^ 
did  not  aoMUfit  to  10  Aaundok  He  now  de- 
manda  from  my  renter,  on  aocount  of  tbe  deft- 
eieoey  of  ibe  over|littaof  sali^  sixty  rupoeofbr 
every  bundled  mauodb.  In  the  Potmh  which  I 
obiaiaed  from  tbe  ^vcvoment,  and  itf  tla» 
agreement  which  I  gave;  there  i» no' aoch  con- 
dition nteatioaedh  At  the  same  rale  at  wbich 
1  deliver  it  to  tbe  gpivernmeajty  I  reetive  it 
from  the  Rek»(«^  for  I  t€^^ii9^  aiW anees  from* 
the  gojvernawnls  and  paid  them  to  Idiots. 
Tbe  saul  Reiola<  bovingt plundered  the  sate,  aaii 
made  short  deliveries ;  if  1  do-  not  taoet«e  it^ 
n-om'  the  ^eiol^  fro«i' whenet!  am  I  to  give  it  ? 
I  isaue  ai>order  to  the  said  Bewvii,  demaddinf. 
of'  him  on  what  pretence  Raop  Bam  hetit  the 
&ialandani>«iidlFavthlar8f  two  montba  i»  chmsL 

*  LiiaraUj  o^  bindiH^  or  ^ittg*  It  here 
ieems  to  mean  a  aettlement  of  the  anMHMt  of 
the 


No  adfantage  in  derived  from  Roop  Raoi'a  re- 
maining in  the  district ;  but,  oo  the  contrary, 
ruin  to  tbe  farmu^r  and  loss  to  tbe  govemasenc 
i  am  hopeful  tbat  the  Aodaulet  boaiiKea  may 
either  be  intrusted  to  me,  or  to  the  said  Ram 
Ram  Bhose.  It  was  neeessary  that  I  ahouM 
make  this  rrpreaeatalion  to  yeu/' 

III. 

AtatKE  frMb  C<Mii7t  ODtEk  Alu  Cjwv. 

<*  In  tbe  month  of  Bepaack,  1181,  Vrlarplo, 
Rampusand  Aluckerjoe  under- farmed  tbe 
Tecka  6olartes  from  me,  on  account  of  Baboa 
Leekenace  and  Nundee  giving^Mr.  Arcbdcckin 
M  his  secuAty.  16  the  month  of  Chtta  the 
stfM  pefsdtt  eottkplKffted  agaiiMt  me  to  ibe  gM- 
tiettieb  dt  the  comicil,-  und^  pretenrce  t4  * 
chrnAf  nptfkr  We  for  the  eipenee  of  WorkfjAij^  nx 
coffari^s;  bv  #hi6h  1  ttas  ptft  onder  great 
tttteaidnte  Mr  tiiree  nIMnfhS;  but  after  tbat 
liitfie.  bating  been  mable  to  eMabfiih  frit  chim 
by  tm  ag^ement  eateMd  rAfto  b^t#peti  as,  fbt 
cOMimMee  <M  not  fifnd  ft  tafid.  In  the  mean 
thfne  Mtfck^'ijee  died ;  aAd,  M'ltif  eight  tfoiiiba 
aficrwafds,  noAe  of  hie  heirs  tifHliCr  caw^  nljjrb 
me,  nor  adjusted  ^ttlem^nt  df  tfa^  ftfrm,  nor 
delivered  the  salt,  accordiocf  itf  th«  agreement 
eitectited  by  the  ik^tiit.  Tihe  said  gemteman, 
undei*  pMence  of  beib^  the  s^urtfy,  lias  since, 
w^honf  giving  me  ititimatton,  distributed  ilie 
advatotee  in  th^  ditkt€Xii  pOrji^onoahs  and  vil- 
lages* d' the  Tedca  Collarite^,  «kftbongb  1  am 
tfK  pefs^  yffi6  farmed  them*  fi^atai  goremmenf ; 
and  the  good  or  evil,  or  the  profit  or  loss,  whldi 
may  ensue,  is  my  concern.  By  what  grant 
baa  Rfr.  Ar<ihtlectio  (at^n  nptm  bimaeh'  the 
ikrattngement'of  rtrifbiMiaesy,'  t^the  prejudice 
of  my  affairs  ?  The  said  gentleman  wsAt  secu- 
rity for  Mttckeriee,  mid  I  bMre  denaanded  opon 
him.  NotwithoUindiDg,  from  a  roetivo  of  in-' 
jnstJcey  be  lias  obtmned  ^loasesswu  inr  the  eomiH 
try,  and  baa  complained  against  mo  to  the 
council,  on  accomit  of  the  advancco. 

**  The  said  genilemao  having  beett*  ap|poinled 
.  to  soperiatend  the  salt  busioesa,  upon  bin  af^ 
rival  io  the  district,  iiiAtead  of  livioff  at  the 
ivuaJ'  place,  took  up  bis  reaidence  at  the  Taek« 
,  fiel  €utcherry,  and  pulled  down  tbe  old  no* 
•  oommodationa,  pnd  btiilt  a  new  one  for  him^ 
I  self,  after  turning  out  tlte  officers  of  the  Cm- 
>  cherry./   When  tbe  offieera  of  the  CiMchcrry 
i  have  no  place  to  stay  in,  what  moa  the  chsh 
'  rector  of  the  tinra^er  be  in  the  eoantry  ?  The 
%emibdar,  Reiols,  &e.  attetid  chftrfly  oa  ibe 
aaid  gentleman*}'  next  to  him  oo  Bopram,  and 
,  only  wait  upon  the  |i)oor  fiirmer  at  their  lei- 
sures,   The.  Mapoaaihility  line  witbtbeianBer  ; 
liut  Mr.  Arohdeckin  exercisea   an  aoUiorUy: 
j  there*  cannot  bo  three  rulero  in  one  distriel, 
I  without  oocaaioniBg  a  loan  liotb  to  the  ftramio 
and  the  Company,     f  aur  hopeful  fu  jiMtiee» 
i  SecJ*  (A  true  Translalioft) 

(6ig«ed)p     W.  CiUi4MiUb 
pa  Translator  tothe  Khnkm 
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EXAMINATION 


nrro  tii« 

CLAIM  OF  ROY  RApii  CQURST 

^  the  Pri?il9g*«f  a«  AwBAMM^oft,  as  Vakbbl 

of  I^DBARICK  UL  DOWLA,  NaBOB  of  BeNOAL. 

Saprem^  Court  of  Jadicatnre.  Fort  Willi&m, 
Jaoe  2l8t,  1775.  Present,  the  honour- 
able Robert  Chambers,  Ste|)hen  Cassar 
Lemaistre,  John  Vy^^  JEsquires. 

Tb«  Kino,   •n  th%  PraMcotiMi  ^f  Wuriw 
HtMtiii^s,  S«i|.  Governor  Gentn!, 

KoT  iUDii  OavBH  ami  ottart»  for  a  Misde*- 
maanor. 

Tqk  Chief  Juatic^  bt^V^d  preTCDis4  bv  indis* 
position  froffi  attending  th^  Co^rt,  sf  Q|  thetn 
the  fQll^iWiog  l^4t^  aii4  copy  of  IQemomU 
Mrhicb  he  acquainted  tbero  h^  had  re^ei?ed 
from  tb«  Gaverpor  General  and  Cpuncil : 


4« 


To  Sir  Elijah  Icnpey,  knight,  Chief  Justice, 
and  the  res^  of  the  Judges  of  t|ie  Supreme 
Court  of  Judicature  at  Fort  WilliafR. 


'<  Gentlemen  ;  enclosed  we  hare  tht 
la  trsAsmit  yoa-  tbe  copy  of  a  SSenMciaK  vhtub 

SIS  boee  pmseotod  to  us  by  Roy  Rada  Ohunn 
0  Yi^kftflof  the  Nabob  Mubwick  ul  Dowla, 
Cttfim^otiiip,  thai  9  bm  of  iodiotment  has  been 
Hneseotad  and  found  •fir*<n^  kim  'm  the  Sb- 
gfame  Cowrt  of  Judicature. 

'*  Am  this  person  is  the  Vakeel,  oe  poblb  mi* 
iliMec,  of  tke  ISubah  of  these  psovinQes,  we  cob- 
QS&Te  him  |o  be  entitled  to  the  rif^lilm,  privilefj^es^ 
mnA  tQimwMties,  alkiwed  by  the  kw  of  nations 
•b4  the  staiUite  law  of  En^iland  te  the  rcAce- 
a^iiM^liven  of  priisMf.*  We  tbewfiwe  olaiiB. 
tkos^  rights  in  his  behalf;  and  desice  that  tlui 
prooess  a^oal  him.  may  be  void,  and  that  the- 
pemoneeaing  out  and  empaling  loek  pDoeese 
iMy  be  proeeeded  agninst  ijf  auoh  %  manner  an 
IfaMb  l%w  direelsk 

<<  We  have  the  boiMNir  to  be^  geoMenen^ 
yam  omst  obedient  humble  seiwanls, 

"  John  Clatsuno. 

•«  GeOBOB  JMONSON. 

**  Paiup  Francis."' 

WUUamy  June  20, 17^^. 

«« Examined^  R.  8,  See." 


Copy  of  &  JMnaioBiAL  enchiaed  in  tkn  abonn : 

'*  To  the  Honourable  the  Governor  General, 
and  Council,  at  Fort  William,  in  Bcmgal. 
The  Mbmobu^  of  Roy,  Rada, Chum. 

'*  Your  naemerialisirbegs  leave  to  represent, 
Ibnt  he  baa  for  two  yenm  tnsi  pnst  been  resident 


*  See  theCannof  Dnn^FntitalecHi  8«|  vok  5, 
g.  461. 


el  ftbis  presnlBney,  en  ambaeendaii  ev  tDhmte^ 
of  his  excelletioy  Mabariek  ul  0Dwla,  Nebofr 
of  Bengal,  and  has  the  chanre  of  all  his  affairs 
and  concerns  ther^  $  and  naa  never,  dufins 
that  period,  acted  in  any  other  character  o>  ca- 
pBoit^  wbttseeeer,  nor  been  the  strvnoi  of,  or 
direotly  or  iediiveily  empieyed  by,  tbe  konoiir^ 
able  tiM  Bast  India  Cnaapany,  ev  any  BHtisIl 
subjnel}  and  thevefose  oonoeives  himself  n« 
wnys  sulveetnr  anenabln  toihe  laws  of  Great 
finikin,  bnl,  ob  the  eoetrary,  entitled  to  nil  tb^. 
pnvilngsn  gn^ted  by  suoh  kiws  to  the  mhiislertf 
of  aU  fbsnign  pnteflales  or  staAen  neskient  witblit 
any  of  the  settleroonta  or  peessosions  of  tb« 
king  of  Great  Britain.  Thai  a  short  time  ago 
a  swMAone  was  issned,  by  sir  Rlijab  impey; 
bnight,  onn  of  his  majesty^s  justioee  off^tbn 
peace,  requiring  vour  memesialisi  personally 
to  appear  on  the  then  nei^t  day,  to  answer  to  n 
pretended  oharge  of  eonspiraey  against  Warren 
ansliQgs,es%iiiin,governQrffeMsal,  andothers  t 
an4  Ihat  yonr  memorintisl,  wholly  ignoiHiC  or 
Ike  nature  of  auoh  ekivge,  nnd  of  tbe^kbtn 
and  privilefen  to  which  be  wnn  entitled  by  tbtf 
Uwe  of  Great  Britab  as  anahnssador  or  minister 
anaforssani,  attended  in  conssquenee  of  soell 
susMEionn,  nnd  wss  required  to  give  bait  tw 
appear  at  the  then  next  sessions  of  Oyer  and 
Tnrminer  to  be  held*  for  the  said  piesMenoy  j 
wMok  he  acnordingly  did.  That  ymir  memo- 
rialiat  is infoinied,  ttmt  a  biU  of  wdielment  hatf 
sinee  been  prefcrred  and  imad  ngninstiifn^  on 
the  said  pvetendedeksrgoQf  compimey,  whicli 
your  memorwlist  apprehends  and  is  advised,  in 
amittiWnsremsntof  thn  kws  of  nntions,  and  of 
the  estotbkshed  rights  and  prmlegee  te  wMe^ 
he  is  by  law  entitled  in  the  ebnraeter  afbr»- 
said. 

"  Yonr  memorialist  tbepsfsreelnims>tbe  b* 
topfieveooe  of  the  govenunent  of  this  presidency; 
b  su|iporto£  his  said  rights  and  privUeges; 
and  ikat  anob  censure.  nuM^  passed  on  the 
parlies  concerned  in  the  al)ol^oatrage  oo  you^ 
Aemorinhst,  as  the  netnre  of  the  ease  may 
ssem  to  reqeise.  Rot  Rava  Chviin.^ 

^  A  true  copy, 

^*  Revemue  DepaPimentp     • 
«'  H.  SuMNBB^  8ec." 


I 


The  Courtdii^ectcrd  Richardson.  Mac  Veagh» 
esquire,  one  of  the  masters  of  the  court,  to 
acquaint  the  governor  general  and  council  wiUi 
the  resolutions  of  the  Court  in  consequence  of 
their  letter,  which  were  as  foUows : 

**  That  the  Cenri  is  of  opinion,  that  all  clakni 
of  individnalnoaffht  to  be  mede  directly  to  thtf 
Court  kr  the  UMfividuals»and  not  by  the  autho* 
rily  of  the  goeemor  genemi  and'  coaneil . 

'<  That  it  is  oentrary  te  the  principles  of  th« 
BngHsh  constitatifm,  for  any  person  or  personn 
to  Mdinss  n  oeurl  of  judicature  by  letter  mis  ^ 
sire,  oeaoeming  nny  matter  pendmg  befbre 
suck  court ;  and  that  tlie  higher  the  station  is, 
the  eel  is  the  more  unoonetitntienel. 

<«  Thntthesttleof  the  tetter  now  befbrie  tb# 
Oeart|SeiiBingtoJ)eo*'  the  natnmofnn^ordei^ 
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rmtber  than  petilioo,  it  a  stile  io  which  no  court 
of  justice  ought  to  be  addressed." 
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the  Supreme  Coart  is  established)  and  wiih 
whom  the  gporeniment  of  the  presideiicy  hare 
been  instructed,  sioce  the  passinif  of  such  tet^ 
to  make  a  furlher  treaty  or  treaties :  for  tbeie 
reasons,  it  was  incumbent  on  the  goverameot 
to  make  such  claims  of  exemption,  on  com- 
plaint to  them  made  by  the  party  iojur^,  as 
would,  under  similar  circumstances,  have  ^eea 
mide  by  the  authority  of  government  in  Eng- 
land. The  goremment  of  Ibis  presidency  muit, 
in  all  their  negociations  and  transactions  with 
the  country  powers,  he  considered  in  every  re- 
spect as  infested  with  sovereign  authority  tod 
all  its  incidents,  under  the  express  sanction  of 
the  British  lows.  The  Company  ba?e  now  i 
public  minister  residing  at  the  court  of  tbeNs* 
bob,  Soubah  of  these  provinces.  The  applici- 
tion  now  under  consideration  haa  been  made,  if 
near  as  circumstances  would  admit,  in  tbemas- 
ner  above  alluded  to,  there  not  being  io  tbii 
country  any  officer  of  the  Crown  or  Com|Moy 
investiM  with  powers  similar  to  those  of  bis  m- 
jesty  ^s  attorney  general  in  England ;  who  woold 
there  have  been  the  proper  officer  to  have  takes 
cognizance  of  such  a  complaint,  on  the  repre- 
sentation of  government,  without  putting  the 
party  injured  to  the  necessity  of  persooally  m 
directly  making  bis  claims  to  a  court,  the 
authority  of  which  he  conceives  himself  no  wtj 
amenable  to. 

ftd  lUiolution,  That  it  is  contrsry  to  the 
principles  of  the  English  constitution,  for  toy 
person  or  persons  to  address  a  court  of  joitice 
by  letter  missive,  concerning  any  matter  peod* 
ing  before  such  court ;  and  that  the  higher  the 
station  is  of  the  person  or  persons  so  addfertiog, 

the  act  is  the  more  unconstitutional. Repj^* 

The  idea  of  an  address  from  indivtdoals  seems 
to  run  through  the  whole  of  this  Resoiotios 
also,  if  is  sufficient  for  us  to  observe,  that  the 
application  OMde  to  the  Court  was  not  nadehy 
the  members  who  have  signed  it,  ia  their  pri- 
vate capacities,  but  in  tMr  political  ooe,  is 
constituting  the  government  of  this  pmideocy, 
conformable  to  the  powers  vested  in  Ibe  nM|jo- 
rily  of  the  govemorgeneral  and  council  by  the 
late  act  of  pari  iament.  The  opinion  of  the  Sa- 
preme  Coort^lees  not  apply  at  all  to  the  pre- 
sent case,  how. far  soever  it  may  be  right  oa 
general  principles. 

Sd  Rudutwn.  That  the  stile  of  the  letter 
now  before  the  Court,  seeming  to  be  of  the  sa- 
ture  of  an  order  rather  than  petition,  is  s  itije 
in  which  no  court  of  justice  ought  to  he  ad- 
dressed.^—Kep/y.  This  Resolnrioo  will  he 
more  fully. and  satisfactorily  answered,  by  re- 
ferring to  the  terms  of  the  applicstioii,  then  by 
any  remark  thereon.  The  claim  of  a  right  m 
not  an  order,  either  in  form  or  substsoce; 
neither  was  it  our  intention  to  address  the  Court 
by  petitiob. 

A  true  extract,  H.  Ai7biol» 

AssisUnt  Secretsry. 

The  Court  inquired  whether  either  oftbo 
papers  had  any  address,  and  were  i<|^<"?^ 
they  had  not.  The  Court  then  retanwd  Dt 
following 


June  23, 1775.    Present  all  the  Judges. 

Mr.  Jarrett,  attorney  for  the  East  India 
Company,  offered  two  papers  to  the  Court, 
which,  he  acquainted  them,  he  was  directed  to 
deliver  from  the  governor  general  and  council. 

Court,  We  cannot  receive  papers  in  that 
irregular  manner :  if  you  will  deliver  the  papers 
to  the  counsel  for  the  Co^ipany,  and  he  thinks 
proper  to  acquaint  the  Coui^  with  their  con- 
tent 9,  we  have  no  objectioti. 

The  counsel  for  the  Company,  having  pe- 
rused the  papers,  said,  he  saw  nothing  impro- 
per in  them  ;  upon  which  he  read  them  to  the 
Court,  as  follows : 

Extract  of  Consultation^  June  88,  1775. 

We  have  r«Dei^ed  two  papers  from  your 
Cour^y  Mr.  Mac  Veagh,  who,  as  we  under- 
•tan|(Pcame  to  as  aa  one  of  the  masters  in 
equity.  If  he  was  sent  from  yon  in  that  cha* 
racter  to  us,  we  must  observe  a  want  of  form 
and  reapect  doe  to  the  government  of  this 
country,  as  he  came  without  his  usual  forma- 
lities. 

We  observe  with  deep  concern,  that  the 
daim  made  by  this  government,  of  certain  pri- 
TiTeges  and  immunities  in  behalf  of  a  person, 
who,  h^ng  a  public  minister,  appears  to  us  en- 
titled to  such  privileges,  should  be  deemed  by 
the  judges  of  a  very  extraordinary  kind. 

We  inform  you,  that  Roy  Rada  Chum  ia  no 
commooi  Vakeel:  he  receives  a  considerable 
salary  from  the  Soubah  of  Bengal,  as  his  pub- 
lic minister  at  this  presidency.  At  his  appoint- 
ment, he  was  honoured  witli  the  surpeach 
dress  and  horse,  which  are  marka  of  high  dia- 
tinction  ;  and  on  the  delivery  of  his  credential 
to  the  governor  a^eral,  he  received  paun  and 
ottar  from  him.  W 

We  have  made  such  Replies  to  your  Reai^ 
lotions,  as  we  think  consistent  with'  our  honour 
and  dignity ;  and  we  have  directed  our  attorney 
to  instruct  our  counsel  to  move  to  quash  the 
indictment,  so  far  as  it  concerns  Uoy  Rada 
Churn,  the  Soubah's  Vakeel. 
A  true  extract. 

(Signed)     H.  Auriol,  Assistant  Sec. 

Extract  of  the  Consultation^  June  82, 1775. 

1st  Resotu  tion.  That  the  Court  is  of  opinion, 
that  all  claims  of  individuals  ought  to  be  made 
directly  to  the  Court  by  the  indivtduaia,  and 
not  by  the  authority  of  the  governor  general 
and  council.— —ile//^.  The  claim  in  ||oestion 
is  not  that  of  an  individual,  but  of  the  crovern- 
neot  oi  this  presidency,  on  behalf  of  toe  mi- 
niater  or  representative  of  the  chief  Indian  po- 
tentate or  power,  within  the  province  of  Ben- 
gal, Bahar,  and  Orissa ;  between  whom  and 
the  East  India  Company  a  treaty  subsisted 
previous  to  the  passing  Ibe  late  act  of  parlia- 
.  neot  (uader  the  atithority  of  which,  and  his 
SU^eity'scbarlerflf ranted  in  pursuance  thereof, 
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Answer  to  the  ahrot  Papen. 

The  Coart,  with  very  great  concern,  per- 
^▼e,  that  a  message  sent  by  the  Orat  officer  of 
their  Coart,  for  the  purpose  of  preFentijig  a 
correspondence,  which,  if  carried  on,  must  end 
io  altercation,  has  been  esteemed  by  the  Coun-' 
eil  a  want  of  respect  in  the  mode  of  delivering 
it,  and  has  produced  that  very  altercation  which 
il  was  evidently  intended  to  prevent ;  an  alter- 
cation which,  m  the  first  instance^  onght  to  be 
stouped ;  and  therefore  the  Court  will  not 
make  one  single  observation  on  the  want  of  ad- 
dress to  the  Court,  or  the  subject-matter  of 
their  papers.  TJiose  who  first  end  a  dispute 
vhich  may  be  of  so  much  consequence  to  the 
public,  in  our  opinion,  act  with  the  most  dig* 
Dity ,  and  deserve  best  of  the  public.  The  issue 
of  Ibis  business  sufficiently  evinces  the  impro- 
priety of  the  mode  of  application  by  the  Go- 
vernor General  and  Council ;  if  the  Company 
thought  it  right  to  apply,  there  are  but  two 
modes  in  which  it  could  properly  be  done. 
Though  neither  the  Crown  nor  the  Company 
have  an  Attorney  General,  they  have  a  standk 
iog  counsel;  a  motion  ought  to  have  been 
made  by  that  counsel ;  if  they  did  not  think 
proper  to  instruct  that  counsel,  the  proper 
mode  was  by  petition ;  it  is  the  mode  that  the 
charter  has  prescribed  for  the  East  India  Com- 
pany, whose  agents  the  Governor  General  and 
Coirocil  are.  An  appeal,  under  the  circum- 
atances  described  by  the  Act,  is  a  matter  of 
right :  to  preserve  that  decency  necessary  in 
applications  to  his  majesty's  court  of  justice, 
the  East  India  Company,  as  well  as  all  other 
appellants,  must  not  claim,  but  prefer  an  hum- 
ble petition.  These  are  the  words  of  the 
charter.  It  is  a  false  point  of  honour  to  de- 
clioe  it,  there  is  nothing  humiliating  in  it ;  it  is 
mere  matter  of  form.  This  being  thus  ex- 
plained ;  to  .prevent  any  furtlyr  altercations  of 
this  nature,  the  Court  must  inform  the  board, 
that  they  cannot  (respect  being  had  to  the  dig- 
nity of  bis  majesty's  court,  and  to  the  welfare 
of  the  Company)  receive  in  future  any  letters 
or  messages  but  in  that  form.  With  respect 
to  the  application  itself,  the  Court  does  not 
esteem  it  any  question  relative  to  the  East  In- 
dia Company  having  a  power  of  receiving  am- 
bassadors, nor  what  right  ambassadors  pro- 
perly constituted  and  received  by  them  may  be 
intitled  to.  We  observe,  that  Roy  RadaChum 
^states' in  his  Memorial  to  the  Council  (for  what 
purpose  we  know  not),  that  he  was  called  upon 
Dy  a  summons  issued  by  sir  Elijah  Impey,  knt. 
one  of  h is  majesty 's  j  ustices  of  the  peace.  We 
must  acquaint  the  Board,  that,  the  matters  laid 
to  the  qharge  of  Roy  Rada  Churn  l>eing  of  a 
public  nature,  and  affecting  the  first  member 
of  government  in  this  presidency,  the  Chief 
Justice,  unwilling  to  act  alone,  called  upon  all 
hia  brethren Yor  their  assistance ;  and  that  the 
tummons  was  signed,  and  every  order  in  the 
cause  made,  by  every  one  of  the  judges  of  the 
Supreme  Court  of  Judicature,  after  mature  de- 
liberation, and  aa  qKamiaatiou  that  took  up  a 
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whole  day.    Roy  Rada  Churn  was  not  at  that 
time  apprized  of  his  being  invested  with  the 
sacred  rights  of  an  ambassador:  though  bis 
claim  is  made  v^ry  late,  if  he  is  really  and  bond 
fide  invested  with  such  liehls,  they  will  most, 
undoubtedly  be  allowed  him  in. their  fulLex- 
tent    X^^  claim  seems  serious,  and  deserves 
the  attention  of  the  Court,  as  it  is  made  by  the 
Governor  General  and  Council;   they  know 
the  tacts  upon  which  they  claim  it;  the  Court' 
cannot  be  apprized  of  them.     As  we  are  con- 
fident the  claim  would  not  be  made  without, 
Ij'rounds,  we  shall  expect  to  be  informed  of  the 
tollowing  circurostanpes,   without  which   we 
cannot  determine  the  claim.    The  question  ap- ' 
pears  to  us  to  be,  whether  the  Nabob  Mubarick 
ul  Dowlah  stands  in  such  a  relation  to  the  JBast* 
India  Company,  as  to  be  able  to  send  to  this- 
presidency  a  public  minister,  upon  whom  the 
rights  of  an  ambassador  can  attach ;  therefore 
we  shall  expect  that  the  gentlemen,  who  made 
the  claim  in  his  behalf,  do  verify,  by  affidavit^ 
that  the  Nabob  Mubarick  u^  Dowlah  is  a  so- 
vereign^ indepeudent  prince.    That  he  is  in  a 
situation  to  make  war  and  peace  with  this  set- 
tlement.   That  be  is  a  prince  tui  juris.    That 
he  appoints  his  ministers,  and  performs  all  acts 
of  sovereignty ,  independently,  and  without  the 
cootroul  of  this  government.    That  he  is  in  all 
negociations  treated  as  a  prmceeui  juris.  These 
are  facts  within  the  knowledge  of  the  gentle- 
men of  the  Council ;  they  can  verify  them  ^ 
and  if  they  do  not,  the  Court  will  understand 
that  they  do  not  consider  him  as  princeps  sui,, 
juris.     It  will  be  necessary  likewise  to  inquire 
who  the  person  is  that  is  sent  as  vakeel,  or  am- . 
bassador,  and  what  are  his  powers.    We  shall 
expect  to  have  it  verified  by  affidavit,  that  % 
vaKeel  is  a  public  minister,  having  the  right/t<f 
revocandi  domum;  where  he  pas  commorant' 
at  the  time  he  was  appointed  vakeel,  and  for 
twelve  months  before,  et  cujus  ditioni  tuna, 
subditusfuit.    We  shall  likewise  expect  it  to . 
be  verified  by, the  gentlemen  of  the  Council, 
that  they  have  always  treated  Roy  Rada  Chora 
as  a  person  invested  with  all  those  rights  which 
they  claim  on  his  behalf,  and  that  they  do  in  no 
respect,  whatever  consider  him  subject  to  the 
order  or  controul  of  this  government.    These 
matters  must  be  cleared  up :  otherwise  the  al- 
lowance of  this  claim  may  be  an  inlet  to  a , 
grievance  much  complained  of,  the  exertion  of . 
the  power  of  a  double  government^    These  cir- 
cumstances are  pointed  strongly,  that  they 
may,  if  possible,  be  obviated.    As  a  treaty  ie 
mentioned  in  the  papers  between  the  hon.  the 
Company  and  Mubarick  ul  Dowlah,  the  Court 
expect  that  treaty  to  be  laid  before  them. ' 


June  28,  1775. 
Present,  all  the  Judges. 

Mr.  Farrer.  I  have  the  directions  of  the 
Governor  General  and  Council  to  move  the 
Court,  that  Roy  Rada  Churn,  a  public  mi- 
nister, or  vakeel,  of  the  Nabob  Mubarick  Jl 

4B 
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k«ep«  in  pay  a  body  of  troops.  From  all  theie 
circuiiuitBOces,  \i  is  eyidcDt,  be  is  a  sbreragn 
pfin4:e.  I  will  aliU)  beg;  kkte  to  meotiOo  an 
obeervalioD  of  tbe  Chief  Jttstioe  the  other  day^ 
which  was,  **  That  the  ambassador  of  a  pow* 
er,ful  pHiite  waoid  be  entitled  to  no  inore  pri- 
f  ilegfe  on  account  of  bis  potency."  Thenefiire  i 
fortiori  the  presM  t  Weilmess  of  the  Sobah  sboold 
be  no  argnmeot  why  his  ambassadon  ahonhl 
not  hare  their  pri? ilegre ;  they  ou^t  rather  oi^ 
that  accoant  to  Meet  with  protectiOo  fft»m  bi# 
najesty^s  coorU  of  justice.  If  tbe  Naboh  ik 
not  the  aorereiffp,  I  ribottld  be  gfad  to  kBo# 
who  is.  Other  J5uro|»Mn  settleoieDti  aeknow- 
ledge  the  soreifei|^nty  of  tbe  Nabob  ^  and  I  an 
instroeted  to  say,  thAt  a  FrenchttiflB  ia  noir 
under  actual  eonfioetetat  fbr  soma  Itiisdcnea- 
uour  committed  within  the  proriaoes.  The 
asserti&g  that  the  Nibob  is  not  the  aoveragu, 
would  be  prodoctite  of  tbe  moot  dreadfbl  eon- 
sequences.  It  wodld,  in  all  probibility,  ht 
prodootire  of  a  war  between  us  and  the  aereni 
Buropean  nations  who  bare  aottleaatets  within 
the  prorintsea.  For,  if  the  sorereign^  is  Tested 
in  the  Company,  all  thfe  disputte  within  the 
prorinces  must  of  comse  be  decided  by  ua.  As 
to  tbe  Nabob's  being  prtncept  nrt/vris»  that 
cannot  be  reriiled  by  affidirit ;  it  to  sufficieiit 
if  be  is  receired  as  sueh  by  his  e#B  suhyeett. 
Rada  Chum  Roy  was  invested  with  the  enaigaa 
of  bis  office  from  the  Nabob,  wbteh  i^aa  at* 
tended  with  an  eztfao^inary  degree  of  henour 
in  the  modo  of  conferring.  He  reoeired  faiii 
letters  of  credeoee  in  Septeihber  1779;  R^ 
Rada  Cbom  has  resided  In  this  aettlement,  m 
tbe  chanicter  of  rakeel,  or  public  miiiister, 
erer  since  that  time,  esrcept  fbr  im  inlerral  of  a 
few  dsTs,  from  the  39d  of  May  to  the  30di. 
Though  be  should  date  been  dismissed  in  the 
interniediate  space ;  yet,  if  the  indictmedi  was 
found  afterwards,  it  ought  to  be  qnaahed.  Roy 
Rada  Churn,  by  t irtne  of  his  appointment,  fv- 
cetres  from  the  Soubah  a  salary  of  900  mpeaa 
per  month. 


Bowlab,  may  be  exempt  from  a  pi^wecution 
commenced  against  him  by  Warren  Hastings, 
esq.  Goremor  General ;  and  t{iBt  the  prosecu- 
tion, so  far  as  it  concerns  him,  may  be  quashed ; 
and  that  the  Court  may  pass  such  censure  and 
punishment  as  they  shall  think  proper  on  the 
persons  who  have  cctnmenced  the  prosecution^ 

Court.  You  must  specify  the  censure  and 
|)unishment  you  wish  the  Court  to  pass. 

Mr.  Farrer.  I  did  not  conceif  e  that  to  be 
necessary ;  I  beg  leave  to  withdraw  that  part 
of  the  motion. 

(The  words  in  italic  werd  aooordingly  struck 
out) 

Mr.  Farrer^  in  stipport  of  the  motion,  said. 
That  Roy  Rada  Churn,  having  being  inrormed 
^  that  a  prosecution  had  been  commenced  against 
'  him,  had  presented  a  Memorial  to  tbe  Governor 
General  and  Council,  stating,  that  he  was  a 
Takeel,  or  public  minister,  to  the  Nabob,  and 
claiming  the  privil<»e  of  an  ambassador.  That, 
in  consequence  of  that  application,  the  Go- 
vernor General  and  Council  had  sent  a  letter 
to  the  Court,  claiming,  for  him,  such  privil^e; 
that  an  answer  was  sent  to  that  letter  by  the 
Court,  which  had  produced  a  messase  from 
tbe  Board ;  to  which  an  answer  had  ukewise 
been  sent  by  the  Court.  That  as  the  Court, 
in  their  last  answer,  had  said,  that  they  did  not 
consider  this  aa  any  question  relative  to  the 
right  the  Eait  India  Company  might  poasess 
of  receiving  ambassadors,  be  would  decline 
saying  sny  thing  as  to  that  point. 

Court,  We  have  given  no  deciaive  opinion : 
therefore  exercise  your  own  judgment 

(Mr.  Farrer  then  proceeded  to  make  some 
observations  on  the  message  sent  by  the  Court 
to  the  Council.) 

Cunirt,  We  think  it  highly  improper  that 
any  message  fW>m  us  should  be  commented 
upon  by  counsel ;  what  was  mentioned  in  that 
message  was  intended  as  hints  to  the  gentlemen 
who  made  the  claim  oo  behalf  of  Roy  Rada 
Churn,  of  what  it  would  be  necessary  for  them 
to  prove,  which  no  doubt  they  have  done;  we 
thecefbre  wish  yon  would  confine  yourscdf  to 
What  you  can  support  by  affidavits. 

Mr.  Farrer,  We  have  affidavits  to  prove 
cyery  thing  that  is  necessary  to  be  proved ; 
what  has  been  mentioned  as  necessary  to  be 
Bopported  by  affidavit,  I  do  not  conceive  requi- 
site ;  niaoy  of  the  things  are  what  cannot  be 
awom  to,  but  which  I  hope  will  be  admitted 
from  their  public  notoriety.  Pint,  I  shall 
prove  the  Nsbob  Mubarick  nl  l>owlah  to  be  a 
sovereign  prince,  and  that  he  exercises  acts  of 
sovereignty ;  I  conceive,  that  in  all  matters, 
where  the  laws  of  England  have  not  altered  hia 
aitustioo,  he  must  be  a  aoveretgn  prince ;  he 
exerciaes  criminal  jurisdiction  Uironghout  hia 
dominions,  and  signa  the  death-warrants,  with- 
out any  cootroul  whatsoever  from  this  govern- 
nlent.  He  has  exercised  the  right  of  sending 
embassadors  time  immemorial.  He  is  pos- 
•eesed  of  a  royal  nittt,  and  ooiiu  money.    He 


The  Counsel  for  the  Gomnanyt  in  anppoit 
of  the  motion,  produced  the  rollowmg 


1st,  Memorial  of  Roy  Rada  Churn.  Co|ttad 
page  1101. 

Sd.  The  letter  from  the  Council  to  the  Coort, 
which  inclosed  that  Memorial,  dated  9Qth 
Jnne,  1775,  which  had  been  altered  by  the 
Clerk  of  tbe  Crown  (with  the  peraiaaibnof  the 
Court)  into  the  proper  form  of  a  petitioA, 
Copied  page  1101. 

ddly,  The  foltowiog 

AnmAvrr  ef  Rot  Raua  Cmmir. 

<«  Tbe  RiMO,  at  tbe  pfooeeolion  of  Wmm 

Hastings,  Esquire, 

nyfTtfiff 
•<  Rot  Raha  Cbuih  ami  etiMni»  Ar  a  Miil*' 

meaner. 

«<  Roy  Rada  Clium,  tbe  neraen  ahett— a 
tinned,  maketh  oath,  that  he  u  a  ttinooe  eaiivd. 
oftheprofinceef  fieDgaliBDdii  maw^  udi$ 
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two  ^eara  «^  Hj^Wfrd*  U*t  ppst  bM  b0«n*  rasi* 

Siot  in  CaliHitiK,  at  F<Ht  Wiiriiw),  afor^Mid,  m 
e  public  oii|iipt«r,  or  ^AkeeU  of  iHuliaricifc  ul 
I>owlah,  Nabpb  of  Btepgal,  B«bfur,  aod  Ori99a, 
(ezeeiit  for  about  the  apace  of  ten  i^y%  in  the 
moDtn  of  Ibf  f^st)  ^  icbai;i|;td  with  tb^  c^o- 
4 octing^  apd  traqpactiog  bit  9ff4irf  and  con* 
cerna  witb  tbehopooraMo  tbe  Eatt  India  Com- 
mny  and  others,  at  the  Presidency  of  Fort 
fViliiam  aforeaaid;  and  tliat  be  receivsp  a 
|iiontb)y  salary  of  1^00  rnpeiss  in  f  irtue  of  such 
^i^  appointment  and  office  aforesaid ;  and  ti^as, 
on  his  beings  in? es^d  tberowitbi  boooored  by 
his  said  master  the  Nabob  with  a  Chauxpanr- 
cbait  KeiiMit,  a  HarMUtcb  Maripsah,  a  Jaigbf  vr, 
a  Calaogh^  and  Horse,  as  ppmfoi^  of  such  bis 
appointuq^qt  ^nd  office ;  and  that  the  SurpaUob 
Marissab  was  tied  on  this  d|epoiient>  bead  by 
the  Nabob  h^self»  as  a  a  vomU  0f  dfstiqguislied 
honour.  Aa4  this  deponent  furfber  $aiUi,  that 
oo-bis  IntFOdnction  to  Vrarrep  Hastings,  esquire, 
Ibe  then  goyeroor,  as  minister,  igr  vakejel,  as 
-aforesaid,  b^  rf)C?ived  frpm  bim  b^le  nutt 
and  ottar,  which,  tbi^  ,d(i|»ow3nt  saith,  he  be- 
lief es  are  not  osnally  ^if  en  to  vakeelp  of  Ra- 
jahs, or  others  of  inferior  rank,  but  only  to  tbo 
public  ministers,  or  vakeels,  of  the  Subahs, 
Kabobs,  or  othpr  superior  Indian  states  and 
powers. 

"  And  this  deponent  further  saith,  that  be  is 
not,  nor  during  the  period  first  above  written 
hM  been,  in  the  service  or  employment  of  the 
^d  East  India  Company,  or  of  any  British 
floi^iect  wbomiioever  ;  but  is  resident  in  Cal- 
iMitta  as  the  public  minister,  or  vakeel,  of  the 
said  Nabob,  and  on  no  other  business  whatso- 
ever. And  this  deponent  further  saith,  that 
there  is  not  now  any  other  minister,  or  vakeel, 
of  the  said  Nabob  Iffubarick  ul  Dowiabresiflent 
in  Calcutta,  or  at  the  Presidency  atbreaaid,  as 
Ibis  deponent  vjerily  believes. 

''Signed,         .  -  -  -  - 
^  iSobMrihed}  Ibe  mark  or  name  of 

««  Roy  Rada  Cbubn,'' 
«  Sworn  at  Calcutta,  this  SSth  day  of  June, 

17r5>  before  me.    J.  IIyde." 


4th]y,  Copies  of  Letters  ^  Credence,  Dis- 
jmssion,  and  Re- appointment,  from  the  Nabob, 
^ddresaed  to  Iha  .Governor  General. 

From  the  Nabob  Mubarick  ul  Dowlah,  to  the 
Governor :  received  the  2Sd  of  September, 
1772. 

'*  Roy  Rada  Churn,  who  has  been  honoured 
,^th  the  appoiAtment  of  vakeel  at  your  pre- 
sence, on  the  dismisaioo  of  Roy  Ramnaut,  now 
proceeds  to  you.  Be  will  attend  upon  you  for 
'li»e  transaction  of  my  affairs ;  aqd  your  favour 
toward  him  is  greater  ihan  I  can  ei^press." 
(A  true  translatioa) 

•«  Wm.  Redvearn,  P(»rsian  Translator*" 

From  tba  Nabob  Mubarick  ul  Dowlah  to  the 
"^  Governor;  received  the  22d  uf  May,  1775. 

<^  Aa  Roy  Rada<)burn  has,  for  some  time 
fAst,  hefio  Ml  tdio  |!W»9P9  jandoaaiidaocig  bis 
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being  retained  as  my  vakeel  intinly  useless,  I 
bave  dismissed  him  from  the  1st  of  Suffer,  in 
the  t&b  sun  (year  of  bis  M^esty 's  reign) ;  an4 
write  this  for  your  information.'^  (A  true 
trapflatioQ.)  •<  Wm.  RBDraA«ji,  P.  T.*" 

From  the  Nabob  Mubarick  ul  Dowlah  to  tha 
Governor ;   received  the  30th  of  May,  1775. 

'*  I  some  time  ago  informed  you,  that  I  had 
iKsmissed  Roy  Rada  Churn,  at  the  solicitation 
of  Yatebar  Ally  Caun.  As  the  said  Roy  baa 
been  for  a  long  tijnie  employed  aa  my  vakeel  ta 
you^  1  bave  r^- instated  him;  and  I  request 
that  yoa  will  shew  bim  the  same  degree  of 
favour  as  formerly,  and  pay  attesition  ao  what* 
^ver  ha  represents  to  you  on  my  part.**  (A  troa- 
tranatolion.)         <«  Wm.  Rsdfbabii,  P.  T." 

The  following  Affi/davit  of  Mr.  Redfearn  wa# 
affixed  to  the  above  Letters ; 

«  The  Kino,  at  the  prosecntioa  of  Warra* 

RastegSi  Esquire, 

againti 
*<  Rot  Rada  Chitiin  and  others,  for  a  Misde» 

meaner. 

^  William  Redfearn,  of  Calcutta,  gentleman,, 
roaketb  oath,  and  saith,  that  the  Persiai^ 
writing,  in  the  paper  hereunto  annexed  con- 
tained, is  a  true  copy  of  the  original  letters  of 
credence,  dismission,  and  re- appointment,  of 
the  above-named  Roy  Rada  Churn,  as  vakee) 
to  the  Nabob  Mubari^Si  ul  powlah,  which  hav^ 
been  tiled  among  the  record^  and  rounimentp 
of  the  honourable  the  East  India  Company,  at 
their  presidency  of  Fort  William  aforesai^ 
taken  and  made  by  this  deponent  from,  ana 
carefully  compared  with,  such  orijg^inals ;  and 
tlwit  he  has  a  knowledge  of,  and  is  conversai^ 
in,  tbe  Persian  language  ;  and  that  the  Eng- 
lish writing,  contained  la  the  said  annexed  pa- 
per, is  a  true  translation  of  the  said  original 
letters,  to  the  best  of  this  deponent's  judgi^)ent 
and  belief."  Signed,  •*  Wm.  Redfearn-" 
*<  ^ivorn  at  Calcutta,  this  S8th  day  of  July* 

1775,  before  the  Court,  J.  ParrcHABD,  Clerk 

of  the  Crown." 

5.  Articles  of  a  Treaty  and  Aoreembnt  be- 
tween tbe  Governor  and  Council  of  Fort 
William,  on  tbe  part  of  the  English  East 
India  Company,  and  the  Nabob  Mubarick 
ul  Dowlah. 

On  the  Part  rfthe  Company. 

*<  We,  tbe  Governor  and  Council,  do  engaoa 
to  secure  to  the  Nabob  Mubarick  ul  Dowlah, 
the  Soobahdarry  of  the  provinces  of  Bengal, 
Bahar,  and  Orissa,  and  to  support  him  therein, 
with  all  the  Company's  forces,  against  all  hia 


enemies. 


On  the  Part  of  the  Nabob. 


Article  I. 

<<  The  Treaty « which  my  father  formerly 
(uclu^  with  tb/a  Company  upon  bis  first  ac* 
sssion  to  theNLiBamuty  engaging  toxcgard^^- 
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bonour  and  reputation  of  the  Compan  j,  and  of 
the  GoveraoF  and  Council,  as  his  own;  and 
that  entered  into  with  my  brothers  the  Nabobs 
Nazim  ul  Oowlah  and  Syef  ul  Dowlah ;  the 
tame  tr^atiesi  so  far  as  is  inconsistent  with  the 
true  spirit,  intent,  and  meaning^  thereof,  I  do 
hereby  ratify  ^and  confirm. 

Article  II. 

^  The  kioj^  has  been  graciously  pleased  to 
grant  unto  the  Eng^lish  East  India  Company 
the  Dewanneeship  of  Bengfal,  Bahar,  and 
Orissa,  as  a  free  g^ft  for  ever  ;  and  I,  having 
an  entire  confidence  in  them,  and  in  their  ser- 
▼ants  settled  in  this  country,  that  nothing  what- 
ever be  proposed  or  carried  into  execution  by 
them^  derogating  from  my  honour,  interest, 
and  the  good  of  my  country,  do  therefore,  for 
the  better  conducting  the  affairs  of  the  Soubab- 
darry,  and  proroothig  my  honour  and  interest, 
and  that  of  the  Company,  in  the  best  manner, 
agree,  that  the  protecting  the  provinces  of 
Bengal,  Bahar,  and  Orissa,  and  the  force  suffi- 
cient for  that  purpose,  be  in ti rely  left  to  their 
discretion  and  good  management ;  in  considera- 
tion of  their  pacing  the  king  Sliah  Aalum,  by 
monthly  payments,  as  by  treaty  agreed  on,  the 
sum  of  rupees  two  lacks  sixteen  thousand  six 
Iiunilred  and  six,  ten  annas,  and  nine  pice  rupees 
(216,606  10  9) ;  and  to  me  Mubarick  ul  Dow- 
lah  the  annual  stipend  of  rupees  thirty  one  lacks 
eighty  one  thousand,  nine  hundred  and  ninety- 
one,  nine  annas  (31,81,991  9);  viz.  the  sum 
of  rupees  fifteen  lacks,  eighty-one  thousand 
nine  hundred  and  ninety-one,  nine  annas 
<'('), 81,991  9),  for  my  house,  servants,  and 
<)ther  csxpenoes,  indispensably  necessary  ;  and 
the  remaining  sum  of  rupees  sixteen  lacks 
rup«^s  (16,00,000)  for  the  support  of  such 
aeapoys,  peons,  and  bercundasses,  as  may  be 
proper  for  my  asswarry  only ;  but  On  no  ac- 
count ever  to  exceed  that  amount. 

Article  III. 

<<  The  Nabob  Minauh  Dowlah,  who  was  at 
the  instance  of  the  governor  and  gentlemen  of 
the  council  appointed  Nabob  of  the  provinces, 
and  invested  with  the  management  of  affairs, 
in  conjunction  with  Mah  Rajah  Doolubram  and 
Joggat  Seat,  shall  continue  in  the  same  post, 
and  with  the  same  authority  ;  and,  having  a 
perfect  confidence  in  him,  I  moreover  agree  to 
Jet  him  have  the  disbursing  of  the  above  sum  of 
rupees  sixteen  lacks,  for  the  purposes  above 
mentioned.    - 

<*  This  agreement  (by  the  blessing  of  God) 
shall  be  inviolably  observed  for  ever. — Dated 
the  31st  day  of  March,  in  the  year  of  our  Lord 
1770."        Signed,     «  John  Cartier,  &c.'* 
(A  true  copy) 

Signed,  W.  Wynne,  Sec. 

6thly,  A  Saonud  from  the  Nabob  Meer  Jaf- 
fier,  in  consequence  of  a  Fermaun  from  the 
king,  confirming  a  former  Sunnud  to  the  Com- 
pany, for  coining  money  ia  CalcQtto.  in  the 
Mtae  of  the  king. 
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Mr.  Nevmian,  As  counsel  on  the  prosecotion 
against  Roy  Rada  Churn  (together  with  others) 
for  a  conspiracy  against  the  Governor  General, 
I  cannot  but  rise  to  oppose  this  extraordioary 
application. 

I  understand  the  motion  chiefly  to  be.  That, 
Roy  Rada  Churn  claiming  the  privileges  of  ta 
ambassador,  the  council,  by  their  advocate, 
moves  the  Court,  that  the  indictment,  for  a 
conspiracy  against  htm,  may  be  quastied ;  tlw 
latter  part,  at  first  mentiened,  of  the  prosecuton 
of  it  being  punishe<l,  being  withdrawn.  lo 
support  of  this  motion,  the  following  propo- 
sitions are  urged ;  viz. 

1st,  The  sovereignty  of  the  East  India  Com- 
pany. Their  power  to  declare  war  and  make 
peace ;  and  consequently  to  receive  ambaiia- 
dors  for  the  latter  purpose. 

8d,  That  Mubarick  ul  Dowlah  is  a  sove- 
reign prince,  possessing  the  right  of  sendinf^ 
amoassadors,  which  right  he  has  always  exer- 
cised ;  and  that  he  exercises  acts  of  soveretgoiy 
likewise  in  the  following  instances: 

Ist,  fiy  keeping  a  standing  army. 

2nd,  And  by  possessing  the  power  of  adoi- 
nistrating  criminal  justice. 

And  in  behalf  of  his  exoellency,  we  are  io- 
formed  of  his  appointment  as  Vakeel,  or  paUie 
minister;  his  being  invested  with  all  thesolein* 
nities  usual  on  the  occasion  ;  the  possession  of 
a  salary  of  900  rupees  a  month,  and  being  dis- 
tinguished and  received  by  the  governor  as  ta 
ambassador,  for  that  he  gave  him  ottar  asd 
beetle  nutt.  In  support  of  which  last  allega- 
tions, on  behalf  of  the  person  sent  as  an  amtes- 
sador,  an  affidavit  of  Roy  Rada  Cburo  is  pro- 
duced ;  and  we  are  told,  that  every  thia| 
is  sworn  to  which  the  case  will  admit  of, 
which  is  the  only  just  position  that  has  bcea 
mentioned,  and  which  renders  it  very  ODorces- 
sary  for  me  to  say  more  upon  the  present  oe* 
casion,  than  taking  up  th^  sole  poiotof  rij^btia 
the  person  sendin&r  the  public  minister ;  tor,  if 
that  is  not  established,  the  right  of  the  person 
sent  ceases  of  course  ;  and  it  it  im material  boir 
far  the  persons  to  whom  such  ambassador  is 
sent  are  vested  with  the  power  of  receiving  or 
treating  with  htm. 

On  the  first  application  of  the  conncil  oo  tbii 
occasion,  your  lordships  announce  five  things 
necessary  to  be  established  by  affidavit,  in  sup- 
port of  the  claim  on  behaff  of  Mubarick  al 
Dowlah,  the  person  sending  a  public  mioistcr: 

1st,  That  Mubarick  ul  Dowlah  is  a  sove- 
reign independent  prinee. 

8d,  That  he  is  in  a  situation  to  be  able  » 
make  war  and  peace  with  this  settkHneot 

Sdly,  That  he  is  princept  sui Juris, 

4thly,  that  he  appoints  his  ministers,  aw 
performs  all  acts  of  sovereignty,  independently, 
and  without  the  controul  of  this  government. 

5thly,  That  he  is  in  all  neg«Uauoiis  treated 
at  a  prince  sui  juris. 

In  support  of  which  facts,  insteador  any 
affidavit  being  produced,  the  robisters  sap- 
posed  letters  of  credence  are  read ;  and  f*[*|2 
of  aut  of  Miich  1770,  betifcen  the  ««••»•» 
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tbe   Company,    exhibited  ;    by  the  latter  of 
^hich  it  is  very  obvious,  that  the  two  first  re- 
quisites for  establishiug  the  claim  are  disproved, 
ttnd  tbe  dependency  of  the  Nabob  on  tbe  Com- 
pany fully  established.     Instead  of  being  able 
to  make  war  or  peace  with  this  settlement,  the 
OHifpany  agree  to  support  him  in  his  subah- 
•hip  with  their  forces,  and  to  allow  him  an  an- 
nual stipend  of  rupees  31,81,991  9,  which  they 
think  proper  to  make  the  disposition  of,  by  set- 
tling the  expences  of  his  salary*  by  limiting  the 
number  of  bis  peons,  seapoys,  &c.    They  sti- 
pulate for  the  continuance  of  the  then  officers 
and  ministers  in  their  posts,  and  expressly  ap- 
point one  of  those  ministers  to  have  the  dispo- 
sition (in  tbe  manner  therein  mentioned)  of 
'€n«  moiety  of  the  money  at  that  time  allowed 
him  by  the  Company ;   which  stipend,  so  al- 
lowed.  him,  was  in  the  ensuing  year,  by  order 
of  the  court  of  directors,  reduced  to  the  sum  of 
16,00,000  rupees  per  annum.     Will  these  acts 
and  power  in  the  Company  shew  a  sovereign 
independency  in  Mnbanck  ul  Dowlah,  and  his 
being  able  to  make  war  and  peace  with  this 
settlement?    Do  they  not,  on  the  contrary,  in- 
Gontestibly  prove,  not  only  his  depsndency  on 
the  Company  :  but  that,  though  nominally  a 
^abob,  be  is  m  fact  no  more  than  an  instrument, 
and  may  be  deemed  an  agent  of  theirs?  It  does 
not  appear  that  he  ever  thought  himself  a  so- 
vereign prince,  or  till  on  the  present  occasion 
ever  conceived  h^had  a  right  to  send  an  am- 
Jbassador,  which  he  could  only^  now  have  been 
prompted  to  by  some  friends  of  Roy  Rada 
Cbum,  in  order  to  lend^him  an  assisting  hand 
on  so  pressing  an  emergency  f 

Tbe  only  presumptive  act  of  sovereignty 
Tested  in  or  exercised  by  Mubarick  ul  Dowlah, 
is  his  signing  the  warrants  00  capital  convic- 
tions in  tbe  presidency  Audaulet  court,  before 
they  are  carried  into  toecution  ;  but  even  this 
is  a  delusion:  and  political  motives  in  the  Com- 
pany, #hen  they  created  these  courts,  induced 
them  to  vest  this  power  in  him,  which  will  be  pre- 
sently fully  explained  ;  and  we  shall  shew  the 
constituting  the  courts,  and  administering  crimi- 
nal justice,  to  be  sovereign  acts  of  the  Company, 
and  not  of  the  Nabob.    As  to  the  Nabob's  stand- 
ing army,  announced  as  an  instance  of  the  so- 
vereignty of  the  Nabob,  and  of  which,  though 
we  are  mformed  by  tbe  counsel,  there  is  not 
one  jot  of  proof;  your  lordships  will  find  his 
army  a  very  inoffensive  one ;  for  it  is  no  other 
than  his  swarry,  of  which  the  number  of  sea- 
poys and  peons  is  limited  by  the  Company : 
nor  can  the  Nabob  have  occasion  for  an  army, 
who  has  no  possessions  to  lose,  and  who  is  pro- 
tected in  tbe  place  he  holds  by  the  forces  of 
another  power,  which  tbe  Company,,  by  tbe 
treaty  which  has  been  produced,  have  under- 
taken to  protect  him  in. 

That  Mubarick  ul  Dowlah  is  not  a  prince  mi 
jurisy  will  not  bear  a  moment's  contention. 
His  being  a  Nabob  wonid  not  make  him  such, 
if  he  had  obtained  his  Subahship  by  the  regular 
line  of  appointment  from  the  Mogul,  whose 
officer  a  Nabob  originally  fras,  temporarily 


created  to  superintend  tbe  affairs  of  a  provincei 
and  was  removable  at  pleasure ;  but  there  has 
not  been  a  lawful  Nabob  since  the  death  of  8o* 
jab  Caun,  which  happened  in  the  year  1739. 
ft  is  well  known  that  Mubarick  ul  Dowlah  is  a 
son  of  Meer  Jafiier,  the  Jammada,  who  was 
created  a  Nabob  by  lord  Clive;  from  which  cir- 
cumstance, the  idea  of  hprinceps  sui  juris  ceases 
immediately ;  and  I  wiieve,  atler  what  has 
been  shewn,  will  presently  appear  more  fully : 
I  need  not  suggest  that  the  Company,  in  their 
negociations,  have  not  treated  or  ever  consi- 
dered Mubarick  as  a  prince  9ui  juris;  so  that 
there  does  not  appear  the  least  proof  before  the 
Court,  of  any  one  of  the  five  requisites  declared 
as  necessary  to  be  established,  or  a  ground  for 
a  supposition  of  sovereignty  in  the  person  said  ts 
create  and  send  the  public  minister  or  ambas- 
sador to  this  settlement  which  renders  it  onoe- 
cessary  for  me  to  consider  how  far  the  Com- 
pany have  or  have  not  an  unlimited  anthority 
for  sending  or  receiving  ambassadors.  From 
the  deficiency  of  evidence  in  support  of  the  pre- 
sent claim^  it  is  unnecessary  on  our  parts  ts 
produce  the  affidavits  we  have  obtained,  to  dis- 
prove what  we  thought  might  have  been  at- 
tempted to  have  been  8up|>orted  :  but,  in  order 
to  convince  your  lordships  how  ill-advised  and 
ill-grounded  the  claim  is,  we  shall  evince,  by 
tbe  affidavits  of  the  Governor  General  and  other 
gentlemei^  of  the  old  conncil,  that  Mubarick  ol 
Dowlah  is  every  way  dependent  on  the  East 
India  Company,  who  appoint  his  officers  and 
servants,  allow  him  an  annual  stipend,  and  ' 
themselves  possess  the  entire  command  of  tbe 
military  power  of  Bengal ;  that  he  has  neither 
a  seapoy  to  command,  an  inch  of  land  to  enjoy, 
nor  a  rupee  in  his  treasury,  more  than  what 
the  Company  may  think  prc>per  to  allow  him  ; 
and  although  the  criminal  courts  were  nomi- 
nally the  courts  of  the  Nabob,  yet  that  these 
courts  were  created  by  tbe  Company,  in  the 
month  of  August  1773,  by  their  own  authority, 
without  consulting  or  requiring  his  concur- 
rence ;  and  the  mode  of  the  said  province,  set- 
tled by  the  late  president  and  council,  to  be 
under  the  inspection  and  control  of  the  Com- 
pany's servants. 

With  respect  to  Roy  Rada  Churn,  who  is 
taught  to  swear  himself  a  public  minister,  I 
believe  it  never  entered  bis  imagination  before, 
that  he  was  more  than  a  common  vakeel ;  nor 
is  a  public  minister  ever  constituted  by  that 
name  ;  for  at  tbe  court  of  Delhy,  where  am- 
bassadors are  receivejd,  and  a  real  power  is 
possessed  of  cresting  them,  they  are  distin- 
guished by  tbe  name  of  Elcbee ;  and  by  the 
affidavits  before  mentioned,  it  will  appear  froiti 
gentlemen  long  resident  in  this  country,  a 
vakeel  was  never  looked  upon  as  a  public  mi- 
nister, or  entitled  to  the  rights  of  an  ambassa- 
dor: but  even  supposing,  for  a  moment,  the 
creation  was  legal  and  regular,  and  Roy  Rad^ 
Chom  actually  had  been  a  public  minister  ap- 
pointed in  tbe  year  1773,  it  appears,  and  is  ad- 
mitted, that  be  was  dismissed  by  tbe  Nabob  as 
an  idle  fellow  pn-the  Sd  «f  ^prif,  177li,  ana  U 
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pot  re*«flnitta4  till  some  time  in  May  follow- 
iof.  lo  Ibe  iqlermediate  time  between  his  dis- 
niaaiou  end  rfr-aiipointroent,  the  crime  for 
wbicb  be  is  imlicted  waa  conuuitted,  ditoovered, 
jliMi  a  prosecution  for  it  actually  commenced ; 
§o  tbat  bis  excellency's  ambassadorial  claim,  if 
Ihere  was  a  ground  for  it,  would  stand  bim  ta 
fto  stead  on  the  present  occasion,  and  it  o«»ly 
m^poaes  the  wishes  of  those  who  prompted  bim 
jlo  make  it.  I  tbereibre  hope  your  lordships 
will  dismiss  the  motion,  witb  costs. 

Mr.  Brix.  Mr.  Newman  has  so  fully  ob- 
Herved  on  the  insufficiency  of  the  evidence  pro- 
duced in  support  of  the  claim,  tbat  I  think  it 
junnecessary  to  add  ^py  thing  to  what  he  haf 
«aid  pn  that  head.  1  snail  itwrefore  proceed  to 
IMMBt  out  the  definition  of  an  ambassador,  as  I 
find  it  laid  down  in  the  bitoks,  which  will  in- 
isootestibly  prove  that  Roy  Rada  Churn  cannot 
be  considered  in  that  light ;  and  tb(*n  proceed 
to  shew,  from  the  nature  of  the  Mogul  go- 
.Teroroent,  bow  iar  the  Nabob  Mubarick  ul 
DoH'lah  comes  under  the  description  of  a  sove- 
jreign  io<lepeiident  princCb 

Ambassador  is  a  person  sent  by  one  sove- 
jnaign  to  another,  with  authority,  by  letter  of 
credence,  to  treat  upon  affaira  ok  state.  Coke, 
4  inst.  153. 

It  is  therefore  requisite,  that  the  person  who 
calls  himself  ambassador  ahould  be  sent  by  a 
Jkiog,  or  absolute  potentate  or  state  ;  and  that 
be  sbouM  bate  fetters  of  cnedeace  from  the 
jBOvereigo  by  whom  he  is  sent,  containing  his 
.fippointment  and  instructions.  Coke,  4  lost. 
153. 

Therefore  one  who  bath  not  sovereign  antbo* 
rity  cannot  send  an  ambassaiior  to  another, 
lb.  Grotius  de  B.  &  P.  1.  ii.  c.  18,  §  S. 

No  subject,  though  he  be  very  gce^ ;  nor  a 
?keroy,in  whom  it  would  be  high  treason.  When 
tbeScots  (ineomultoprincipe)  sent  Lowden  and 
others  to  Lewis  13,  to  treat  in  the  name  of  the 
whole  nation  for  assistance,  he  would  not  ec- 
ceive  them,  dueeo  Elizabeth,  in  like  manner, 
OEofiised  to  receive  Christopher  Assonville,  sent 
•to  her  in  quality  of  minister  of  state  from  the 
duke  of  Alva,  then  governor  of  Flanders,  'he 
having  no  commission  or  credentiab  from  the 
king  of  Spain.    MoUoy,  de  Jure  Mar.  ISO. 

.  It  is  the  actual  exercise  of  sovereignty  that 
gives  the  right  of  sending  ambassadors ;  inso- 
muoh  tbat  kings,  tbat  are  conquered  in  a  de- 
clared open  war,  lose  that  right,  together  with 
■Other  p.nvile|^es.    Grot.  ib. 

The  principal  rights  of  sovereignty  of  whiefi 
the  SuMih  Mubaciok  nl  X>oii4ah  must  be  poa- 
•eased,  Ao  give  him  such  a  retatioo  with  respect 
<to  the  India  Company  as  lo  enable  him  to  send 
.any  person  witli  ihe  privilege  of  an  ambaasador 
-to  this  presidency ;  are,  1st,  That  he  is  a  so- 
•yerei^  indepand«nt  prince:  Sdly,  That  be  is 
in  a  situatioD  to  make  peace  and  war  with  the 
iettlemeat :  Sdly,  That  he  appoints  all  his  mi- 
■Bisters,  and  exercises  aU  acts  of  aovereignty, 
independent  of  any  other  power,  and  without 
Ihaoontrottl  of  this  government;  and  lastly, 
he  ia  in  all  negodnlioM  ^OMiidered  and 


tvealed  asprtnecps  mi  juris,  liot  oa  see  bsw 
far  the  oubab  Mubarick  ul  J>owlah  comet 
under  this  description. 

Whatever  the  forms  of  government  in  tbii 
country  may  have  been  in  earlier  times,  it  is 
notorious,  tbat,  since  the  establishment  of  ibji 
Mogul  einpjre,  Bengal  hath  been  a  provioei 
thereof.  The  Subah  of  Bengal,  doriog  tlm 
time  tliat  the  empire  continued  to  maintais  i|p 
original  vigour  and  atrengtb,  was  no  more  tbaa 
the  king's  vicemy  or  governor  of  Bengal,  B»- 
bar,  and  Orissa:  as  such,  he  had  the  eoo- 
maud  of  the  military  forces  for  the  defence  of 
the  provinces,  and  the  administration  of  crioii- 
nal  justice.  The  branch  of  the  revenue  sad 
justice  in  civil  matters  was  intrusted  to  a  dis- 
tinct office  independent  of  the  Hubahi  via.  Tbe 
Dewan  of  the  empire.  In  progress  of  tioBe,  ai 
the  empire  weakened,  the  Subaha  grewstrasgw, 
and  appropriated  to  tbemselvea  the  reveaiie  «f 
tbe  provinces ;  but  even  in  the  weakest  stale  sf 
the  empire,  the  Subahs  alwaya  ackoowMgid 
tbe  emperor  as  their  sovereign,  styled  tbw- 
selves  their  servants,  and  tocSk  the  mvestituici 
of  the  provinces  from  tiiem. 

It  is,  therefore,  by  usurpation  only  tbat  tbif 
at  any  time  exercised  tbe  rights  of  sotereigBi;; 
but  these,  1  apprehend,  entirely  ceaped  via 
the  expulsion  of  Meer  Coasiro  Ally  Caas. 
Meer  Jaffier,  whom  tbe  Company  placed  ia 
tbe  Na^imut,  had  only  a  shadow  ot  |iower,  aad 
not  even^that  shadow  rjemaioed  with  either  of  bii 
children. 

The  present  Subah  Mubarick  nl  Dowkb  i> 
so  far  from  being  an  independent  prince,  tbtt 
be  is  in  all  things  dependent  on  the  EogUih 
government.  They  alone  receive  tberereoufs 
pf  tbe  province ;  he  liaa  only  a  pcnaioo  oi  16 
lack  of  ru|>ees  for  bis  support :  so  Isr  Iroai  bt* 
ing  in  a  situation  to  make  peace  and  war,  bo 
cannot  even  raiae  the  wnallest  body  of  tro<i^ 
nor  hath  he  the  appointment  ot  any  oiBcay* 
It  is  in  evidence  belore  tbe  Court  oa  a  lale 
trial,  tbat  jRajah  Goordass  Hoy  receifed  tbcil- 
vestiture  of  Dewan  to  his  household  frptP  Mf* 
Bastings,  when  at  the  head  of  the  late  sdsN- 
nistration,  and  the  same  hath  been  coefiroMd 
jby  the  present  governor  general  and  oonocir. 

The  late  act  of  padiyiment,  and  the  obaiiir 
.bv  which  the  aupreme  court  is  estiibliiM 
clearly  evince,  that,  in  the  ejres  of  tbe  hfwm 
legislature,  the  provinces  oft  Bengsl,  Babfiv 
^d  Ocissfi,  are  considered  as  a  copqam** 
oouqtry,  in  which  the  conqueror hatb arm 
to  iotri(»duce  his  laws,  and  make  tbem  obg|^ 
£low  can  he  be  called  a  sovereign  indep^MOSt 
prince,  whfMie  aul(iects  are  at  liberty  to  eraie 
bi^  civil  or  criminal  joriadiccion,  by  beeojw? 
dir^ly  or  wdur^^ly  the  servi^nU  of  the  W 
liph  Ccimpany,  or  of  any  Bdtish  sol^^ 


ArnDAvnr  of  Warren  Hastings,  Esq. ;  Go- 
vernor General  of  BengaL 

This  deponent  makath  oath,  and  saatb,  ^^ 
the  kte  praident  and  council  did,  ^  traM^ 
the  flmtli  of  Augwt»  mJ,  bg^  ib«ro«»  ^ 
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thoritt,  appoint  Manee  B6ira>A>  reUM  of  tbe  latft 
Nabob  IHeer  J  after  Ally  Cawo,  to  be  jfuardiajti 
of  the  present  Nabob  Mubarick  ol  Dofrlah ; 
and  Raja  Goordass,  aoti  of  Maha  Rajah  Nnn- 
dbcomar,  to  be  l>ewaD  of  the  said  Nabob's 
faOuseliold,  alloiring  to  tbe  said^  Maoee  Be- 
'  gnm  a  salary  of  140,000  rapeea  per  aanum ; 
atad  to  the  said  Raja  Goordass,  fbr  himself  and 
officers,  a  salary  of  100,000  rupees  per  annum. 
That  the  said  late  president  and  council  did,  on 
or  about  the  month  of  Auf^ost,  1773,  plan  and 
constitute  re^lar  and  distbct  courts  of  justice, 
civil  and  criminal,  by  their  own  antboritjr,  for 
administration  of  justice  to  the  inhabitants 
throughout  Beoffal,  without  consulting  the  said 
Nabob,  or  requiring liis  con^^urrence ;  and  that 
the  said  civil  courts  were  made  solely  depen- 
dent on  the  presidency  of  Calcutta ;  and  the 
said  criminal  courts  were  put  under  the  in- 
spection and  controul  of  the  Company's  ser- 
▼anti,  ahhougfh  ostensibly  under  tne  name  of 
the  Nsxim,  as  appears  from  the  following  ex- 
tracts from  tbe  plan  of  the  administration  of 
josticei  constituted  by  the  president  and  coun- 
cil. 

<•  Article  I.  That  in  each  district  shall  be 
established  two  courts  of  judicature;  one  by 
the  name  of  the  Musussul  audder  Audanlet,  or 
Prorincial  Court  of  Dewannee,  for  tbe  cogni- 
silnce  of  civil  cau^  the  other  by  the  nalne 
of  Phonsdance  Audaulet,  or  Court  of  Phous- 
dance,  for  the  trial  of  all  crimes  and  misde- 
meanors. 

<<  Article  IV.  That  in  the  Phouadance  Au- 
daulet, the  cauzee  and  muftee  of  the  district, 
and  two  moulavys,  shall  sit  to  expound  the  law, 
and  determine  how  far  the  delinquent  shall  be 
guihy  of  a>reach  thereof;  but  that  the  col- 
lector shall  also  make  it  his  business  t6  attend 
to  tbe  oroceedings  of  tbe  court,  so  far  as  to  see 
that  all  necessary  evidences  are  summoned  and 
examined ;  that  due  weight  is  allowed  to  their 
testimony  ;  and  that  the  decision  part  is  fair 
and  impartial,  according  to  the  proofs  exhibited 
id  the  course  of  the  trial ;  and  that  no  causes 
shall  be  heard  or  tried,  but  in  the  open  court  re- 
gularly assembled. 

''  Article  T.  That,  in  like  maimer,  two  su- 
preme courts  of  justice  shall  be  established  at 
the  chief  seat  of  government,  the  one  under 
the  denomination  of  the  Dewanee  Sodder 
Audaulet,  and  the  other  the  Nizamut  Sndder 
Audaulet. 

**  Article  VII.  That  a  chief  officer  of  jus- 
tice, appointed  on  the  part  of  Naeim,  shall  pre- 
side in  the  Nizamut  Audaulet,  by  the  title  of 
Darro^  Audaulet,  assisted  by  the  chief  cauzee, 
the  chief  muftee,  and  three  capable  moulavys; 
that  their  duty  shall  be  to  revise  all  proceed- 
iiigs  of  the  Phousdanoe  Audaulet  in  capital 
caaes,  by  sicfoifying  their  approbation  or  disap- 
probation thereof,  with  their  reasons  at  large, 
to  prepare  the  sentence  for  the  warrant  of  the 
Nazim,  which  shall  be  returned  mto  tbe  Mo- 
•nasal,  and  there  carried  in  execution.  That, 
with  respect  to  this  court,  a  similar  controul 
ihiU  be  lodged  in  the  prcudeDtttMlcoaiMil,  as 
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is  vested  in  tbe  collectors,  of  the  districts;  mp 
that  the  Company's  administratioo,  in  charac- 
ter of  tbe  king's  l)ewan,  may  be  satisfied  that 
tbe  debroes  of  jmtioe,  on  which  both  the  wel- 
fare and  safety  of  the  country  so  materially  de- 
pends, are  not  injured  or  perverted  by  the  effecti 
of  partiality  or  corruption." 

And  the  said  deponent  further  suth,  Tliat  h« 
believes  tlie  above  to  be  true  extracts  from  tb» 
said  pfam  of  administration  of  justice,  as  entered 
into  the  consultations. 

The  said  deponent  further  saitb,  That  the 
management  or  tbe  revenues  of  the  said  pro^ 
vince  of  Bengal  has  for  some  years  past  been 
and  now  is<  entirely  in  the  hands  of  the  East 
India  Company,  and  their  representatives  la 
this  oonntrv,  without  tbe  smallesi  participation 
of  the  said  Nabob.  And  this  deponent  further 
saitb.  That,  in  consequence  of  orders  from  the 
Court  of  Directors,  dated  in  April  1771,  tbe 
annual  stipend  aHowed  to  tbe  said  Nabob  Mu- 
barick ul  I>owla  was  reduced  from  the  sum  of 
31,81,991,9  rupees  per  annum,  to  the  sum  of 
16,00,000  rupees  per  annum. 

'And  Huitly,  tbe  said  deponent  saiih.  That 
he  believes  all  the  above  facts  to  be  pobliclj 
known,  as  they  are  particularly  set  forth  in  a 
printed  book,  entitled,  "  Reports  from  the 
Committee  of  the  House  of  Commons." 

(Signed)    WAaaBM  Hastumb, 
Sworn  before  me,  this  28th 

day  of  June,  1775,        £.  Iufit. 


AFFiDATrr  OF  George  YANsnTARP. 

<<  This  deponent  maketh  oath,  and  saitb. 
That,  to  tbe  best  of  his  knowledge  and  belief, 
Mubarick  ui  Dowls,  tbe  present  Nabob  of 
Bengal,  is  not  a  sovereign  independent  prince^ 
nor  in  a  situation  wherein  he  can  or  is  entitled 
to  make  war  on  tbe  East  India  Company  or  its 
settlements.  That  the  said  M  ubsrick  ul  Dowla 
does  not  appoint  his  own  ministers,  nor  per- 
form other  acts  of  sovereignty,  independentlv, 
and  without  tbe  consent  of  the  representatives 
here  of  the  East  India  Company.  The  said 
de|«»nent  further  saitb.  That  the  whole  mili- 
tary power  of  this  province  of  Bengal  has  been 
for  several  years  past,  and  now  is,  solely  and 
entirely  under  the  command  of  the  said  East 
India  Company  and  their  representatives,  with- 
out being  in  the  smallest  degree  under  the  con- 
troul or  influence  of  the  said  Nabob.  That 
the  sole  management  of  the  reveuues  of  the 
said  province  has  also  been  for  some  time  past, 
and  now  is,  in  the  hands  of  the  representatives 
of  tbe  said  Company,  without  tbe  least  partici- 
pation of  the  Nabob.  Tbst  a  mode  for  admi- 
nistration of  justice  both  civil  and  criminal  to 
the  inhabitants  of  the  said  province  was  settled 
by  the  late  president  and  council,  in  or  about 
the  month  of  August  1773,  by  their  own  autho- 
rity, without  consulting  the  said  Nabob,  or  re- 
quiring his  concurrence;  and  that  that  plan 
was  carried  into  execution,  by  which  tbe  civil 
courts  throughout  the  province  were  put  en- 
tirely under  thof  reiidency  of  CBteottii  tafibm 
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criminal  conrU  under  the  inspection  and  con- 
trol of  tbe  Con)4>any'8  ser?aots,  althoufi^h  \he 
IgXier  were  nominally  the  courts  of  tlia  Nabob. 

**  That,  in  tbe»year  1772,  the  said  late  presi- 
dent and  council  did,  by  their  own  authority, 
appoint  M anee  Begfum,  relict  of  the  late  Nabob 
Mter  Jafiier,  to  be  guasdian  of  the  present 
Nabob;  and  liajah  Goordass,  son  of  Maha 
Rajah  Nundocoroar,  to  be  Dewan  of  the  Na« 
bob's  household ;  and  by  their  own  authority 
appointed  salaries  to  the  said  Manee  Begum 
and  the  said  Rajah  Goordass.  And  the  said 
deponent  further  saitb,  That,  in  consequence 
of  orders  from  the  court  of  directors  signifie<l, 
he  is  informed,  in  their  letter  of  the  lOlh  of 
April  177 1|  the  annual  stipend  of  about 
92,00)000  ru|iees,  agrreed  to  be  paid  to  former 
Nabobs,  and  to  the  present  Mubarick  ul  Dowla, 
was  reduced  to  16,00,000  rupees  per  annum. 

**  The  said  deponent  further  saith,  That,  dur- 
ing his  residence  in  India,  he  has  ne?er  under- 
stood that  a  person  residing  ander  the  denomina- 
tion of  vakeeF,  was  a  public  minister,  entitled  to 
the  rights  of  ambassadors ;  but  conceived  such  a 
person  to  be  liable  to  the  local  jurisdiction  of 
the  courts  civil  and  criminal  where  he  resided. 

(Signed)  *'  George  VansittarT." 
**  Sworn  before  me,  the  27th  day  of 

June,  1775,        S.  C.  Lemaistrb." 

Two  other  Affidavits  were  read,  one  made  by 
Mr.  Hurst  and  the  ather  1)^  Mr.  Lane  (both 
members  of  the  late  council)  in  exactly  tbe 
fame  words  as  that  of  Mr.  Vansittart. 

Mr.  Farrer,  There  has  aot  been  tbe  least  at- 
tempt to  prove  that  the  right  of  these  provioces 
is  not  in  the  Nabob  Mubarick  ul  Dowlab  ;  his 
being  divested  of  the  pf)wer  is  no  argument 
against  his  possessing  the  right  of  sovereignty  : 
I  therefore  hope,  that  he  will  meet  with  full 
protection  from  this  Court,  and  that  his  vakeel 
Rada  Churn  will  be  allowed  the  right  of  an 
ambassador.- 

Chief  Justice.  You  are  hard  pressed,  to 
ipake  use  of  tlial  argument:  the  Company 
will  not  thank  you  for  stating  the  right  to  be  in 
Mubarick ;  fur,  if  it  is,  the  exercise  of  the 
power  must  be  an  usurpation  in  the  India 
Company  ;  but  1  do  not  take  it  to  be  so,  for 
the  treaty  which  you  have  produced  is  a  sur- 
render by  |iim  of  all  power  into  the  hands  of  the 
Company. 

In  the  decision  of  this  question,  it  will  not  be 
necessary  tu  enter  into  the  common-place  learn- 
ing concerning  the  rights  of  ambassadors,  nor 
in  what  manner  they  have  been  sanctified,  not 
only  by  the  roost  polished,  but  even  the  most 
barbarous  nations.  All  nations,  who  have  had 
intercourse  with  others,  have  held  their  cha- 
racters sacred  ;  the  rights  of  ambassadors,  as 
far  as  they  relate  to  the  question  before  us,  Jm 
revocandi  domum^  are  clearly  established  by  all 
tbe  writers  on  the  subject;  nor  will  it  he  ne- 
cessary to  decide,  whether  the  East  India  Com- 
pany have  or  have  not  a  right  to  receive  public 
IBJaisterSi  upoi^  whom  idt  th^  right«  of  ambas- 


sadors will  attach :  they  are  authorized  to  make 
trjeaties,  war,  and  peace,  with  the  country 
powers  in  India.  It  is  most  certainly  neccs- 
sary,  that  they  should  receive  agents  from  those 
powers,  for  the  transaction  of  their  public  busi- 
ness: 1  do  not  absolutely  say,  that  it  is  a  con- 
sequence, tiiat  those  agents  siiould  lie  put  in 
the  situation  of  foreign  ministers  at  European 
courts ;  nor  would  1  by  any  means  be  under- 
stood to  put  a  negative  upon  it :  it  is  not  ne- 
cessary in  this  case,  ^nd  perhaps  no  case  may 
ever  arise  wherein  it  may  be  necessary,  to  de- 
termine it.  I  give  no  opinion  about  it  \  and  I 
desire  that  may  be  clearly  understood:  there- 
fore, however  this  case  may  be  determined, 
the  dignity,  honor,  and  powers,  of  the  govern- 
ment of  this  settlement  are  sate :  they  are  not 
affected  by  it:  the  Court  will  always  support 
them,  when  they  are  fairly,  openly,  and  legally 
exercised.  There  is  enough  and  enouj^h  to  de- 
termine this  claim,  without  entering  into  that 
question. 

But,  though  the  rights  themselves  are  clearly 
established,  it  will  be  proper  to  consider  tbe  true 
and  substantial  reason  that  has  induced  tbtt 
common  consent  of  nations,  which  is  called  the 
jui  gentium^  and  gives  sanction  to  them.  One 
reason,  and  a  common  one  assigned,  is,  that 
they  re|)resent  tbe  person  of  their  prince,  and 
carry  his  majesty  about  them ;  and  therefore 
their  persons  must  be  sacred :  this  is  rather  a 
captivating  and  dazzling  than  a  substantial  rea- 
son ;  it  is  a  fiction.  No  nation  was  more  ciri- 
lized  than  the  Romans ;  no  nation  (with  veij 
few  exceptions)  was  more  attentive  to  tbe  pn- 
vileges  of  ambassadors ;  yet  mere  sacredoess 
of  person  did  not,  among  them,  protect  from 
justice :  the  vestal  virgins,  the  tribunes  of  tlie 
people,  the  high  priests,  the  pontijices  maxim 
(unless  actually  officiating)  and  all  others,  who 
bad  nothing  to  protect  them  but  the  sauctitji^ 
their  persons,  were  subject  to  tbe  courts  of  Jus- 
tice :  I  do  not  recollect  any  claim  made  simply 
on  that  ground,  but  the  exemption  claimed  by 
the  popes  for   the  Romish  clergy,  *  persons 

*  enim  quantumvis  sancta  sola  in  jus  vocatioue 
**non  violator.'  There  is  another  fiction,  that 
ambassadors  are  not  considered  as  within  tbe 
territory  of  the  prince  to  which  they  are  sent ; 
this  and  what  1  before  meutioned  are  not  pro- 
perly reasons,  but  fictions,  formed  to  satisfy  tbs 
reasonings  on  the  municipal  laws  of  tbe  conn- 
tries  to  which  the  ambassadors  are  sent:  tbe 
true  and  substantial  reason  is  derived  from  tbe 
necessity  of  protecting  persons  sent  on  noaterial 
business,  in  which  the  public  is  concerned ;  it 
is,  *  ne  ah  officio  suscepto  legationis  avoceotor, 

*  ne  iropediatur  legatio,  ne  prohibeantor  pob- 

*  lico  munere  fungi ;'  the  main  great  business, 
which  chiefly  operates  to  give  this  right,  ts, 
that  of  making  treaties,  more  especially  »ucli 
as  concern  war  and  peace,  *  quia  pacis  elfcsde- 

*  rum  sunt  nuntii  et  proxenette,  et  sine  his  ^^ 

*  tium  societas  et  amica  quies  salva  esse  oequit. 
Among  powers  capable  of  making  real  treatici, 
and  making  war  and  peace,  it  is  iibaolutely  pc* 

cessary  that  there   sboiUj  be  ifltenaedwp 
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ageotSy  whose  peraoDs  thoulfi  be  protected  eroD 
from  ibe  laws,  lest  tbe  Isws  should  be  made 
ibe  instrument  of  defeatiot;'  neg^ociations,  which 
might  be  of  the  utmost  consequence  to  the 
state ;  otherwise  nations  must  live  in  eternal 
war,  or  in  insidious  peace ;  for  if  there  were 
not  persons,  harbingers  of  peace,  who  could 
with  safety  come  to  the  opposite  party  to  pro- 

r  peace,  and  the  terms  on  which  it  should 
held  inviolable,  though  the  contending 
]iowers  were  each  peaceably  inclined,  the 
horrors  of  war  must  continue )  and  when  they 
were  tired  out,  an  insecure  armistice  would 
take  place,  to  last  no  longer  than  till  one  of  the 
parties  had  recovered  strength  and  spirits  suffi- 
cient to  renew  hostilities.  It  is  from  the  real 
business  between  nation  and  nation,  not  from 
any  representation  of  supposed  majesty,  that 
their  rights  are  substantially  founded.  Is  Mu- 
barick  ul  Do  wish,  or  was  he  ever,  a  prince  in 
a  sitoation  of  transacting  any  public  business 
of  consequence  with  this  settlement  T  .  Is  he, 
from  the  evidence  before  us,  capable  of  making 
war  and  peace  with  this  settlement  f  If  not, 
tboagh  there  may  remain  in  htm  a  shadow  of 
inajestv,  1  think  no  sanctity  of  person  can  be 
derived  to  his  Vakeel,  which  will  be  sufficient 
to  give  him  tbe  rights  of  an  ambassador :  for 
this  reason  1  threw  out,  when  this  was  before 
mentioned,  what  1  thought  would  be  necessary 
for  the  governor  general  and  council  to  make 
out,  before  they  could  support  this  claim  :  I 
did  it,  that  if  they  could  not  make  it  out,  they 
mi^ht  have  an  opportunity  of  relinquishing  a 
claim,  which  I  was  fully  aware  must  embar- 
rass them ;  they  have  chosen  to  persist  in  it, 
and  to  force  the  Court  to  a  determination  on  a 
question,  which  their  counsel  states  to  be  poli- 
tical ;  and  that  to  protect  a  man,  charged  (whe- 
ther properly  or  no,  will  appear  when  the  in- 
dictment is  tried)  with  a  conspiracy  against  the 
first  man  in  this  settlement,  the  governor  gene- 
ral. Whatever  my  opinion  may  be,  the  gen- 
tlemen of  the  council  must  have  been  clearly 
convinced  of  the  justness  and  indispeitsabiiity 
of  the  claim ;  or  in  such  a  case,  I  am  sure, 
they  would  not  have  made  it. 

We  have  said,  it  would  be  necessary  that  the 
governor  general  and  council  should  verify,  by 
affidavit,  that  Mubarick  ul  Dowla  was  a  sove- 
reign prince,  in  a  situation  to  make  war  and 
peace  with  this  settlemeiit :  that  he  was  mi 
juri$ ;  that  he  appointed  his  own  ministers ; 
that  he  performs  ail  acts  of  sovereignty  inde- 
pendently, and  without  the  controul  of  this  go- 
▼erninent ;  that  he  is  in  all  neefociations  treated 
as  a  prince  $ui  juris :  that  a  Vakeel  is  a  public 
minister,  having  the  jus  revocandi  domum: 
that  the  governor  general  and  council  have  al- 
ways treated  Roy  Rada  Churn  as  invested  with 
the  rights  which  they  claim  for  him,  and  that 
thev  do  not  consider  him  subject  to  the  order 
and  controul  of  this  government:  no  such  affi- 
davit has  been  made;  I  should  have  been 
much  surprised  if  there  had  ;  but  the  reason 
given  for  want  of  the  affidavits  is  not  the  true 
•oe ;  namely,  That  tbe  facts  wotild  not  betr 
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them  out :  ,the  reason  given  by  their  counsel 
is.  That  the  governor  general  and  council  could 
not  make  the  affidavits  required,  because  they 
are  a  corporation. 

I  cannot  imagine  from  what  confusion  of 
ideas  this  notion  has  sprung  y  in  fact,  they  are 
no  corporation  ;  if  they  were,  could  it  enter 
into  the  mind  of  any  man,  that  it  was  sufficient 
for  a  corporation  merely  to  make  a  claim,  with- 
out sopporting  it  by  proof?  to  fling  a  claim  on 
paper  mto  court,  and  leave  it  to  establish  itself 
without  evidence  ?  Though  a  body  corporate, 
fui  corporate,  cannot  make  an  affidavit,  each 
individual  that  composes  it  can :  in  fact,  tba 
governor  general  has :  the  individuals,  if  th« 
facts  would  have  borne  them  out,  might,  and  I 
have  no  doubt  would,  have  made  the  affidavits, 
especially  as  the  Court  had  informed  them,  if 
they  did  not,  the  negative  of  the  question  put 
would  be  taken  pro  confesso.  /fhey  have  not 
even  sworn,  or  given  any  evidence,  that  they 
themselves  do  now,  or  ever  have  treated  Roy 
Rada  Churn  as  a  person  invested  with  the  rights 
they  claim  for  him  from  us,  nor  that  they  do 
not  consider  him  subject  to  the  order  and  con- 
troul of  thia  government:  Is  he  then  to  b« 
treated  as  a  public  minister,  merely  to  elude 
justice,  and  in  no  other  respect  to  be  so  treated  f 
I  have  little  doubt  but  that  this  man  waa  ori-, 
ginally  appointed  by  the  influence  of  the  lata 
administration ;  and  am  liot  surprised  that 
those  who  form  the  government  of  this  presi- 
dency,  which  undoubtedly  exercises  authority 
over  the  master,  cannot  swear  that  they  do  not 
think  the  servant  liable  to  tbe  controul  of  the 
government  of  this  presidency. 

What  has  been  produced  in  support  of  this 
claim  ?  A  paper  which  Ls  called,  a  treaty  with. 
Mubarick,  a  Sunnud  of  Meer  Jaffier  Ally  Kaun, 
the  affidavit  oi  Roy  Rada  Churn,  and  two  let- 
ters to  the  governor  general,  which  are  called 
the  credentials. 

The  treaty  indeed,  by  its  first  article,  nomi- 
nally guarantees  to  him  the  possession  of  Ben- 
gal, Bahar,  and  Orissa ;  but  by  the  other  arti* 
des,  all  power  whatsoever  is  taken  from  him,, 
nothing  is  \^h  him  but  an  emjity  title,  and 
81,81,991  rupees  annually  ;  even  that  sum  is 
appropriated,  all  but  16  lack,  to  his  ho|Dseho1d; 
and  it  is  expressly  stipulated,  that  the  remain- 
ing 16  lack  should  be  expended  by  tbe  officer 
named  in  tbe  treaty,  in  maintaining  the  peons, 
&c.  of  his  swarry.  He  is  thereby  obliged  to 
keep  up  tbe  ensigpss  of  power,  and  maintahi 
the  outside  pomp  of  a  prince,  by  tbe  very  in- 
strument which  is  an  actual  surrender  of  his 
sovereignty,  if  he  was,  which  is  not  in  proof, 
ever  possessed  of  it. 

It  was  stated  by  the  counsel  at  the  bar,  to 
induce  the  Court  to  believe  that  the  military 
power,  that  substantial  evidence  of  royalty, 
was  in  his  bands,  that  he  kept  an  army  oa 
foot:  what  does  it  torn  out  to  be?  a  m^a 
swarry,  to  keep  up  ostensible  pomp,  and  make 
him  appear  what  he  is  not.  It  is  a  miserabis 
attempt  to  impose  on  the  Court.  ,As  to  tba 
Sunnud  of  Meer  Jaffier,  that  is  produced,  ta 
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shew  that  Mubaridk  has  a  riglit  to  a  nfiot,  tiid- 
ther  mark  of  soverpigrniy  :  does  it  prove  h?  It 
proves  that  the  East  Ipdia  Company  bad  exer- 
cised Uie  right  of  coining  money ;  and  what 
they  |»08se8se<]  before,  is  confirnied  to  them  by 
the  grant  of  Joffier.  By  what  authority  the 
East  India  Company  claimed  it  before  this 
grant,  does  not  appear  ;  it  does  appear  they 
exercised  it :  but  thou^  Meer  Jamer  might 
be  a  sovereign,  how  is  Mubarick  connected 
with  him  P  no  title  has  been  attempted  to  be 
derived,  nor  any  succession  proved, from  Jaffier 
to  Mubarick.  Is  there  any  proof  that  Muba- 
rick ever  coined  money  in  bis  owii  name  ?  He 
certainly  did  not.  All  this  is  mere  colour,  and 
to  fikint  that  I  can  hardly  induce  myself  to 
think  that  the  gentlemen  who  made  the  appli- 
cation do  themselves  believe  what  they  are  de- 
ttrous  the  Court  should  believe.  The  credien* 
tiais,  as  they  are  called,  instead  of  supporting 
the  daiffl,  prove  expressly  that  Ro^  Rada 
Chum  was  not  Vakeel  to  Mubarick,  either  at 
the  time  the  offence  charged  in  the  indictment 
waa  committed,  or  at  the  time  that  the  nfiattei- 
was  enquired  into,  and  Roy  Rada  Chum  bound 
over  by  the  judges  to  appear  at  the  present 
ieasions.  He  was  appointed  two  years  ago ; 
on  the  32d  May,  1775,  the  last  letter  was  read 
by  the  governor  from  Mubarick  u1  Dowl&h,  hi- 
formin^  biro,  that  Rov  Rada  Churn  had  been 
a  ^ery  idle  person ,  and  that  he  oonceived  his 
havin^f  a  Vakeel  as  an  useless  expeuce,  arid 
tfaeretore  he  had  dismissed  him  from  the  1st  of 
Sttffer,  which  corresponds  with  the  2d  of  April. 
The  fact  complained  of,  and  the  bmding  over, 
was  all  in  April.  He  ia  reinstated  the  30)h  of 
Hay.  The  grounds  On  which  he  was  dis-^ 
charged  are  worthy  observation ;  I  cannot  help 
feeling  for  Mubarick,  who,  by  that  letter,  seems 
to  feel  bis  own  situation  ;  he  thinks  the  having 
a  Vakeel,  or  as  he  is  affected  to  be  called,  a 
public  minister,  was  needless,  and  the  expence 
unprofiuble.  So  it  was :  had  he  any  affairs  of 
consequence  to  negociate  here  ?  could  he  make 
war  or  peace?.  Why  was  Rada  Chtirn  dis- 
uilssed  P  Because  be  was  an  idle  person,  and 
because  he  was  chargeable  to  the  Nabob ;  he 
is  discharged  for  a  good  cause.  Is  any  reason 
i^ven  why  he  w^  restored  ?  Had  he  become 
fess  idle.'  Bad  Mubarick  more  busiiiefi  to 
traotact  ?  The  saving  bis  salary  could  not  be 
mat  dorin§r  his  short  dismission ;  was  the  Na- 
bob grown  richer  P  Why  then  was  he  restored  ? 
The  true  reason  is  too  obvious.  Roy  Rada 
Churn  bad  got  into  a  disagreeable  scrape. 
Mubarick  was  desirous  of  protecting  him  ft-om 
it  Though  the  idea  of  protecting  in  this  man- 
ner is  by  no  means  Asiatic ;  I  win  trot  suppose 
that  any  influence  other  than  the  person&liBte- 
rest  of  Roy  Rada  Churn  was  exerted  over  the 
Vabob  on  this  occasion. 

We  next  come  to  Roy  Rada  Chum*s  aflS- 
42ivit.  I  think  the  person  that  drew  that  affi- 
davit, and  suffered  him  to  swear  to  it,  is  fno^t 
liigMy  to  be  censured.  What  is  he  made  to 
$wear  ?  That  be  now  is,  and  for  ttvo  years  and 
Upwards  last  past  iias  been  resident  in  Caf^tttta, 


I  as  tlie  public  minister  or  Vakeel  of  Mobaridr, 
I  except  for  about  the  space  of  ten  days  in  May 
last,  -and  in  no  other  character ;  and  that  be 
has  been  charged  with  conducting  andtraBRaek- 
ing  his  affairs,  with  t^c  East  India  Gompaoy 
and  others,  at  this  presidency.  That  there  « 
not  any  other  public  mini&ter  or  Vakeel  of  the 
Nabob  Mubaricic  resident  in  Cakutta,  u  he 
verily  believes.  This  last  is,  I  have  no  doobt, 
perfectly  true,  and  he  might,  I  dare  say,  btfS 
safely  added,  nor  any  other  place  whatsoever. 
The  letters  to  the  governor  general  are  not 
credentially  for  transacting  business  with  die 
East  India  Company  and  others;  hot  wbit  I 
chiefly  blame  is,  the  sufferinp^  him  to  swetr, 
what  IS  not  true,  that  he  resided  as  a  pobUe 
minister  or  Vakeel,  wheq  be  waa  not  Vakeel. 
It  is  said  he  did  not  know  till  these  letters  were 
shewn  him  that  he  had  been  dismissed ;  why 
then  did  he  make  an  exception  to  ten  days  io 
May  ?  He  must  have  known  it  when  he  swore 
the  aflidavit ;  if  he  did  not,  the  aflidavit  miglll 
have  been  amended ;  if  ft  was  not  amended,  H 
least  it  should  have  been  explained  to  the 
Court  when  the  affidavit  was  read.  1  eallcd 
upon  the  counsel,  when  the  letter  was  read,  lo 
acquaint  the  Court,  whether  the  Acts  char^ 
on  Roy  Rada  Chum,  ami  the  emyairy  nH 
them,  was  during  the  time  of  his  disnissiiB; 
hot  could  receive  no  answer.  He  that  dreir 
the  affidavit  must  have  known  it.  He  swears, 
he  was  in  the  character  of  Vakeel  for  two  yein 
last  past,  except  ten  days  in  May.  J  f  that  bad 
been  troe,tie  would  have  continued  Vakeel  tfll 
after  the  tiilie  he  was  bound  over.  He  tho^gfbt, 
or  rather  those  who  drew  the  aflMavit  tboo^t, 
the  time  material.  It  is  plain  this  oouM  oat 
be  accident.  He  is  either  madeilo  swear  wbal 
it  not  true,  or  to  prevaricate  most  abomiosUy. 
But  there  is  another  circumstance  in  wbia 
the  drawer  of  the  affidavit  is  most  highly  ed* 
pable.  He  is  made  to  swear  to  what  he  codM 
not  understand,  the  term  *  poblie  minister ;'  It 
conveys  ideas  that  are  hardly  to  be  explained 
to  the  natives  of  this  country:  and  for  wbit 
purpose  F  Could  it  be  expected  that  the  Coart 
would  only  attend  to  the  sound  of  words  r 
Could  it  be  thought  he  was  nearer  proving  biia- 
self  a  public  minister  on  whom  the  right  ef 


residence  of  Roy  Rada  Chum  before  his  tol 
appointment.  Bat  it  turns  ont  Irom  tb»  am- 
davit,  that  he  was  resident  here  before  bislait 
appbintment,  and  therefore  snigect  to  tat 
English  laws.  If  so,  be  is  answenrblebefej 
for  an  ambassador,  any  more  than  another  pr^ 
son,  is  not  to  commit  crimes  with  impoafV* 
He  will  be  subject  to  that  tribonal  to  which ^^ 
was  subject  l^fore  he  was  ioTested  ^*J  Jj" 
public  character.  If  he  was  a  «iibj«etof  «» 
prince  who  sent  him,  he  will  be  sudgect  tP  •» 
courts  of  law :  if  be  was  answerable  la  *•• 
courts  of  law  of  another  prince,  be  liiwt** 
called  Qpon  In  that  prince's  courts;  ifb€w>« 
beibte  sabjeetto  the  atAteioiHiich  hd' 
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ployed,  which  ii  the  prescDt  rase,  be  will  still 
De  amenable  to  the  courts.  "For  if  before  the 
embaksy  he  was  not  subject  to  the  prince  in 
whose  employ  he  is,  the  sole  act  of  making 
bimVmbassador  will  not  make  him  Kable  to 
£is  courts ;  except,  perhaps,  in  matters  which 
relate  to  his  embassy.  -  There  are  differences 
of  opinions  on  this  subject,  as  I  stated  the  other 
d^y  ;  but  I  take  the  reason  and  weight  of  au* 
toorities  to  be  on  this  ^ide.  I  then  sUted  why 
Wioqoefurt  was  a  strenuous  opposer  of  this 
doctrme.  By nkersboeck  is  firm  in  this  opi- 
nion. 

Thus  it  stands  on  the  evidence  in  support  of 
the  claim.  It  is  mere  colourable  evidence; 
bat  when  the  affidavits  on  the  other  side  are 
read,  that  colour  immediately  vanishes. 

The  Governor  General  swears,  that  the 
late  administration,  by  their  own  authority, 
appointed  Alonur  Begum  to  be  guardian  to  the 
Nabob,  and  Rajah  Goudass  Dewan  of  his 
household,  allowing  each  of  them  large  sala* 
ries  :  that  the  same  administration  planned  and 
constructed  criminal  and  civil  courts  bv  their 
own  authority,  without  consulting  the  Nabob, 
^^i'  requiring  bis  concurrence ;  the  civil  were 
made  dependent  on  the  presidency  solely ;  and 
the  crimmal,  though  held  in  the  name  of  the 
Nabob,  are,  in  fact,  under  the  controul  and  in- 
spection of  the  servants  of  the  Bast  India  Com- 
pany :  that  the  management  of  the  revenue 
(the  sinews  of  war)  are  entirely  in  the  banc)  of 
the  East  India  Company  and  their  representa- 
tives, wichobt  the  smallest  participation  of  the 
Nabob :  that,  in  consequence  of  orders  from 
the  Court  of  Directors,  the  annual  stipend, 
which  was  allowed  him,  was  reduced  from 
31,81,991  ruj>ees,  to  16,00,000  rupees. 

By  what  authority  did  they  appoint  a  guar- 
dian? The  Company  had  no  natural  connec- 
tion by  blood  with  Mubarick.  By  what  autho- 
rity did  they  appoint  the  Dewan  of  his  house- 
bold,  and  silow  them  large  salaries  ?  It  could 
only  be  clone  in  their  political  capacity,  by  that 
authority  which  they  exercised  over  him.  If 
the  treaty  given  in  evidence  was  in  the  nature 
of  a  real  treaty  with  a  sovereign  prince,  where 
there  were  mutual  agreements  and  considera- 
tions, how  came  this  stipend,  for  so  it  is  called, 
(a  word  hardly  applicable  to  an  independent 
sovereign  prince)  to  be  reduced  to  16,00,000 
rupees?  By  what  authority  did  they  erect  the 
courts  of  law,  and  exercise  the  administration 
of  justice,  without  any  communication  with 
bim  P  Had  he  himself  any  idea  he  was  a  sever 
reign  P  Does  he  complain  of  the  reduction  of 

Sa  stipend,  or  the  infriujfement  of  treaties  ? 
o :  He  considers  himself,  what  he  really  is, 
absolutely  dependent  on  the  Company,  and  was 
willing  to  accept  any  pittance  they  would  allow 
bim  for  his  maintenance.  He  claims  no  right. 
Does  he  complain  that  the  administration  of 
jostice  is  taken  into  the  hands  of  the  Com- 

gany  ?  No :  by  the  treaty,  the  protection  of 
is  sybjccts  is  delivered  up  to  the  Company  ; 
und  he  well  knew,  whoevei;  is  held  up  as  the 
ostensible  prince,  the  administration  of  justice 


must  be  in  the  hands  of  thos^  who  have  power 
to  enforce  it. 

The  Governor  General,  who  I  suppose  had 
a  delicacy  to  state  more  than  what  has  beea 
before  made  public,  closes  his  affidavit  with 
saying,  all  that  he  has  deposed  to  he  believes^ 
to  be  publicly  known,  as  if  is  particularly  set 
forth  in  the  Reports  of  the  Committee  of  the 
House  of  Commons.  I  knew  it  was  there,  and 
therefore  was  surprised  at  this  application.  It 
is  so  notorious  that  every  body  in  the  settle- 
ment roust  have  known  it ;  when  1  say  every 
body,  I  mean  with  an  exception  to  the  gentle- 
men who  spply  to  the  court.  The  only  reason 
I  can  give  lor  their  applying  is,  the  little  time, 
they  have  been  in  the  country,  and  the  want  of 
knowledge  of  former  transactions  of  govern* 
ment,  and  the  customs  and  manners  of  tha 
people.  I  wished  the  Governor  General  ha(P 
pointed  out  the  passage  to  them ;  for,  if  he 
h|id,  it  ought,  and  I  have  therefore  no  doubt 
would,  have  prevented  this  application. 

The  Governor  General's  Affidavit  proves  tha 
revenues,  their  collection,  the  whole  adminis- 
tration of  justice,  both  civil  and  criminal,  and 
even  in  appointing  the  officers  of  his  house- 
hold, to  be  m  the  Company.  Mr.  Lane,  Mr. 
Hurst,  and  Mr.  Vansittart,  all  members  of  the 
late  council,  depose  that  the  military  is  so  like- 
wise. They  swear  that  the  whole  military 
power  of  the  province  is,  and  has  been  for  se- 
veral years,  entirely  under  the  controul  of  the 
Company  and  their  representatives.  They 
swear  that  he  performs  no  acts  of  sovereignty 
independent  of  and  without  the  consent  of  th^ 
representatives  of  the  East  India  Company. 
Nothing  therefore  is  left  to  Mubarick  but  au 
empty  title.  ,  This  has  been  said  to  be  a  poli^ 
tical  question^  and  that  the  determination  of  it 
against  the  right  of  the  Vakeel  might  be  pro- 
ductive of  quarreb  with  foreign  nations,  espe- 
cially the  French.  I  think  it  can  have  no  sucH 
efiect,  for  whether  the  territorial  acquisitions 
belong  to  the  crown  or  the  company,  if  either 
of  them  have  a  right  to  execute  sovereignty 
here,  and  chuse  so  far  to  postpone  their  own 
dignity,  as  to  set  op  another  person,  through! 
whom,  and  in  whose  name,  they  will  exercise 
the  power,  1  don't  know  that  any  forei|fn  state 
has  an;^  ri^ht  to  complain,  nor  do  I  thmk  this 
determination  can  anect  the  legality  of  the 
courts  established  in  this  province.  All  that  is 
determineil  in  this  case  is,  that  Mubarick  ul 
Dowlab,  who  has  surrendered  his  power  en* 
tirely  into  the  hands  of  tlie  English  Company, 
cannot  himself,  nor  can  the  East  India  Com- 
pany in  bis'  name,  protect  delinquents,  subject 
to  theiurisdiction  of  this  court,  from  being  pu- 
nished by  the  laws  of  Great  Britain  ;  that  the 
agents  of  the  East  India  Company  cannot,  by 
making  him  the  instrument,  do  indirectly  what 
they  would  not  do  directly.  It  cannot  te  a  po- 
litical question  of  a  serious  nature  in  theopi- 
nion  of  ilie  gentlemeu  making  the  claim  ;  had 
it  been  so,  they  would  not  have  pressed  a  deci* 
sion  on  it  in  this  very  unfavourable  case.  It  is 
no  right  claimed  by  the  Nabob;  both  he  and 
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bis  Vakeel,  as  the  Vakeel  as  to  himself  candid- 
ly confessed  in  his  memorial,  were  wbelly  ig- 
norant of  the  ri(rl)ts  and  prif  itecfes  to  which 
be  was  entitled  by  the^  laws  of  Great  Britain, 
as  an  nmbassador,  or  public  minister <:  if  any 
material  consequences  follow  from  it,  the  gen- 
tlemen should  have  been  backward  in  forcing 
us  to  a.  decision ;  for  we  must  give  such  ao 
opinion,  whatever  may  be  the  consequences,  as 
we  think  founded  in  law.  They  were  to  judge 
of  the  politics.  They  have  thought  it  ricfht  to 
bave  it  determined.  The  evidence  is  before 
us ;  we  cannot  determine  contrary  to  it.  We 
mustjudf^e  by  laws,  not  by  politics.  Perhaps 
this  question  might  have  been  determined 
merely  on  the  dates,  of  the  letters  to  the  go- 
Ternur  general ;  but  as  the  counsel  hAve  made 
the  other  a  serious  question,  I  should  not  bave 
thought  that  I  had  done  my  duty  if  1  had  not 
given  a  full  and  determinate  opinion  upon  it.  I 
should  have  been  sorry  if  I  had  lef^  it  doubtful, 
wbether  the  empty  name  of  a  nabob  could 
be  thrust  between  a  delinquent  and  the  laws, 
to  as  effectually  to  protect  him  from  the  hands 
of  justice,  ffad  this  been  allowed,  £  don*t 
know  how  far  it  might  have  been  carried  ;  the 
rights  claimed  extend  not  only  to  the  ambas- 
sador, bat  his  family  and  servants.  It  is  pro- 
per that  the  public  should  be  relieved  from  the 
anxiety  thev  must  necessarily  be  under  from 
such  a  doubt.  It  is  proper  Mubarick  should 
be  informed  of  our  opinion,  that  be  may  not 
make  the  same  attempt  in  future. 

The  rights  of  ambassadors,  as  we  hav^  been 
treating  oif  them,  are  founded  on  jus  gentittm 
ill  Europe  $  it  is  by  no  means  clear  that  pre* 
cisely  the  same  ideas  rule  in  this  great  penin- 
•ula  of  Hindostan,  where  tbe  laws,  customs, 
and  manners  of  tbe  nations,  that  inhabit  it,  are 
as  dissonant  from  those  of  the  nations  in  Europe 
ts  the  country  is  far  removed  from  it.  We 
know  by  history  that  the  character  of  an  am- 
bassador of  a  certain  rank  is  held  sacred  here, 
or  perhaps  more  so  than  in  any  part  of  Europe, 
but  does  it  follow,  though  in  Europe  the  rights 
of  ambassadors  are  given  to  all  public  ministers 
of  whatsoever  denomination,  that  it  is  so  in  this 
country?  Has  there  been  any  proof  of  it? 
There  is  to  the  contrary.  Mr.  Hurst,  Mr. 
Lane,  and  Mr.  Vansittart,  who'  has  resided  long 
in  this  country,  swear,  they  never  understood 
that  a  person  residing  under  the  denomination 
of  a  Vakeel  was  a  public  minister,  intitled  to 
tbe  rights  of  an  ambassador  ;  but  that  they 
conceive  such  a  person  liable  to  the  local  juris- 
diction of  the  courts  civil  and  criminal  where 
be  resides.  What  is  there  to  oppose  this?  In 
Europe  there  was  a  time  that  these  were  at 
some  courts  denied  to  agents  and  residents.  As 
1  have  been  informed  that  one  of  the  gentle- 
men of  the  council  has  served  in  the  character 
of  a  public  minister,  I  will  not  suppose  him  not 
acquainted  with  tbe  law  of  nations  on  tbe  sub- 
ject. 

I  do  not  go  so  far  as  to  say  that  Mnbarick  ul 
Dowlah  might  not  have  a  public  minister 
here;   but  1  thipk  the  tpipister,  in  th«  bigbett 


character  which  he  could  send  him,  cannot  bare 
any  pretensions  to  the  full  rights  of  an  ambas- 
sador sent  from  a  sovereign  independent  priooe. 
The  highest  light  such  minister  could  be  re- 
ceived in  would  be  (which  is  carrying  it  a  great 
wav)  that  of  the  provincial  or  municipal  ambas- 
sadors sent  to  Rome  in  the  time  of  tbe  Romaa 
empire.  They  were  considered  rather  as  Mao- 
datarii  or  Procuratores,  and  were  amenable  to 
the  courts  at  Rome  for  offences  committed  dur- 
ing their  arobassy.  This  country  does  appear 
to  me  in  some  measute  iu  the  natnre  of  a  pro- 
vince. I  would  observe,  what  has  been  before 
observed  by  several  authors,  that  the  distinclion 
of  ambassadors  from  foreign  princes  and  those 
ministers  who  were  sent  from  tbe  provinces  and 
towns  subject  to  the  empire,  clears  op  tint 
which  otherwise  in  the  Roman  law  seems  coo- 
trary  to  the  Jut  gentium^  as  now  understood, 
concerning  the  rights  of  ambassadors ;  what- 
ever is  said  derogatory  to  those  rights  is  when 
they  are  treating  of  provincial  munksipal  mioi- 
sters.  Of  the  rights  of  those  of  foreign  powers 
no  nation  entertained,  in  general,  an  higher  r^ 
verence,  or  acted  with  greater  delicacy.  lo 
the  infancy  of  Rome,  when  tbe  ambassadonrf 
Tarqnin  conspired  with  some  of  the  Romift 
citizens  to  restore  him,  Livv  says,  I.  ii.c.4. 
*'  Proditoribus  extemplo  in  vincnla  conjectis,de 
legatis  paululum  addubitatum  est,  et  quaoquain 
visi  sunt  commisisse  ut  hostium  locoesseDt,jsi 
tamen  gentium  valuit."  They  acted  ezadlj 
conformably  to  tbe  present  idea  of  tbe  law  of 
nations. 

I  am  glad  I  am  reminded  of  the  application 
for  punishment ;  it  would  not  have  escaped  me, 
I  was  on  the  point  of  cominjif  to  it:  it  wu  de- 
manded in  the  memorial,  m  the  letter  from 
council,  and  is  again  repeated  from  tbe  cooottl 
at  the  bar.  That  is  indeed  treating  this  affair 
with  a  very  high  hand.  In  my  opinion,  tbe 
application  is  indecent  and  nnjust.  Who  are 
the  persons  to  be  punished }  The  prusecolor 
and  those  who  served  the  process.  Who  is  tbe 
prosecutor?  The  governor  general,  the  first 
magistrate  in  this  settlement.  The  very  p«^ 
sous  who  apply  to  have  him  punished  very  wol 
know  no  punishment  can  be  inflicted  opoo  bim 
by  the  court.  The  calling  for  it  is  iDdeeontto 
the  highest  degree.  A  punishment  can  odI?  be 
inflicted  for  a  crime ;  it  must  be  known  both  to 
the  counsel  and  his  clients,  that,  exceptof  tree* 
son  and  felony,  the  governor  jpeoeral  and  coot* 
cil  are  exempt  from  the  criminal  justice  of  tb» 
court.  Those  who  served  tbe  process  did  itby 
express  command  of  all  the  judges :  ia  it  <1^ 
cent  to  apply  to  bave  them  punished?  "  ' 
not  like  taking  out  a  process  in  a  civil  soHi 
which  is  tbe  voluntary  act  of  the  party,  wd* 
no  coercion  of  any  order  from  a  m^^istrate.  « 
it  just  that  any  one  should  be  punished  oo  inij 
account  ?  The  Vakeel  savs,  be  was  iwraot 
of  the  rights  now  claimed  for  bim  ".■'',2 
was  bound  over.  He  had  no  apprebensioB  tjw 
he  had  such  rights :  could  it  be  supposed  twj 
those,  who  served  tbe  summons,  and  a«« 
under  tbe  order  of  tbe  gadget,  couhl  be  appm- 
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ed  of  those  rights  that  Roy  fUda  Churo  him-  | 
s«lf  was  igDorant  off  On  what  id«a  of  justice  I 
Iheo,  cao  a  demand  be  made  to  punish  innocent 
men,  acting  expressly  under  the  order  of  all 
the  judges,  for  violating  rights  which  they 
never  heard  of,  and  which  in  fact  do  not  exist  ? 
But,  was  it  a  case  for  punishment,  I  should  be 
of  opinion,  that  a  punishment  should  be  devis- 
ed similar  to  that  inflicted  at  Naples  on  one  of 
the  principal  officers  of  an  ambassador  from  an 
Italian  pnnce ;  it  was  the  Pope's  nuncio.  His 
reverence  had  been  found,  ny  the  officers  of 
the  police,  in  a  ptiblic  brothel ;  they  hurried 
him  away  to  the  magistrates ;  who  declared, 
that  the  sanctity  of  bis  character  exempted 
liim  from  their  jurisdiction :  the  reverend  father 
eomplained  to  his  reverend  excellence,  who 
complained  to  the  viceroy.  The  viceroy  was 
incensed  at  the  indignity  which  had  been  put 
on  so  high  an  officer  of  the  nuncio  ;  and  re- 
6(»lved  to  punish  it  with  all  the  severity  due  to 
to  gross  an  outrage  on  the  law  of  natipns.  He 
condemned  the  officers  of  the  police  to  this  in- 
famous punishment ;  that  they  should  be  car- 
tied  throuffb  all  the  markets,  streets,  and  pub- 
lic places  m  the  city,  with  this  scandalous  label 
on  their  twcks :  **  These  men  are  exposed  to 
i(hame,  because  they  v(ould  not  suffer  the  reve- 
rend father,  first  minister  and  confident  of  his 
reverend  excellency,  the  nuncio  of  our  holy 
father  the  Pope,  to  lodulij^e  himself  in  the  inno- 
cent recreation  of  the  stews." 

The  more  1  consider  it,  the  more  T  am  scan- 
dalized at  the  affidavit  made  by  Roy  Rada 
Churn  ;  I  do  not  so  much  blame  him  as  the 
drawer :  it  is  scandalous,  it  is  flagitious,  to  let 
bim  swear  to  his  being  a  public  minister,  an 
Idea  which  is  almost  impossible  to  be  explained 
to  him ;  to  make  him  swear  to  what  is  not 
trae,  as  it  turns  out,  that  he  was  a  public  mini- 
ster, or  Vakeel,  for  upwards  of  two  years,  with 
the  exception  only  of  ten  days;  those  who 
blade  that  exception  tor  him  must  have  known 
that  he  was  without  that  character  for  a  longer 
time.  If  1  again  see  an  affidavit  of  this  nature, 
Bworn  bv  a  native,  we  will  inquire  who  drew 
the  affidavit,  and  the  court  will  animadvert 
most  severely  upon  him  :  it  is  not  to  be  endur- 
ed, that  the  consciences  of  the  natives,  swear- 
ing in  a  foreign  language,  should  be  thus  en- 
snared. 

I  consider  this  to  be  an  attemnt  of  Mubarick 
(for  I  desire  it  to  be  understood  cfearly  that  I  do 
not  suppose  any  influence  exerted  over  him  in 
this  case),  to  see  how  far  the  court  would  suffer 
bim  to  interpose  himself  between  criminals  and 
justice;  an  attempt  the  more  bold,  as  the 
party,'  intended  to  be  screened,  was  actually 
under  prosecution  before  the  writing  the  pre- 
tended letters  of  credence. 

Mr.  Justice  Chambers,  I  agree  with  my 
lord  chief  justice  in  opinion,  that  Roy  Rada 
Churn  is  not  entitled  to  exemption  from  Uiis 
prosecution,  and  that  the  indictment  ought  not 
|o  be  quashed ;  though,  in  delivering  the  rea- 
Mut  9T  toy  opinion,  I  may  not,  peraaps,  ex- 
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pressly  and  entirely  assent  to  all  the  positiono 
from  which  his  loraship  has  deduced  that  con*^ 
elusion. 

In  considering  this  subject,  I  shall  nearly 
follow  the  method  observed  by  the  advocate 
who  made  this  motion  on  the  part  of  the  India 
Company;  and  shall  shortly  examine,  1st, 
The  right  of  the  India  Company  to  receive 
ambassadors;  2dly,  The  privileges  of  ambas- 
sadors so  received;  and,  Srdly,  Whether,  in 
fact,  Roy  Rada  Churn  is  now,  and  was  at  the 
time  when  the  offence  was  committed,  Actually 
invested  with  the  character  of  an  ambassador^ 
by  having  been  duly  appointed  and  duly  re- 
ceived. 

That  the  East  India  Company  has,  in  India^ 
a  right  to  make  war  and  peace,  will  not,  I  be- 
lieve, be  denied ;  and  I  agree  with  my  lord 
chief  justice,  that  the  right  of  making  war  and 
peace  is  the  chief  ground  of  sending  and  re- 
ceiving ambassadors.  That  law,  by  which  the 
person  of  an  ambassador  is  secured  from  vio* 
lation,  is  universally  allowed,  because  universal 
reason  has  demonstrated,  that  of  war  there 
could  be  no  end,  unless  some  man  might  safely 
propound  the  terms  of  peace ;  and  that  a  cessa- 
tion of  hostilities,  produced  by  mere  Insaitodey 
could  not  long  continue,  unless  an  ambasMulor 
might  safely  offer  conditions  for  its  ODnti« 
Auance.  The  power,  therefore,  of  receiving 
ambassadors,  does  not  appear  to  me  to  be  such 
an  incident  to  the  right  of  making  war  and 
peace,  as  may  or  may  not  accompany  its  sub- 
ject: it  seems  rather  to  be  an  essential  pro- 
perty, without  which  the  subject  cannot  exist. 
Without  such  power,  it  would  not  be  a  ri^fbt 
of  making  war  and  peace,  but  a  right  of  making 
war  without  possibility  of  end  ;  a  right,  which 
every  sound  moralist  will  allow,  that  man  can 
neither  possess  nor  confer. 

Many  instances  might  be  given  of  riceroys 
and  generals,  who,  by  virtue  of  a  delegated 
power  to  make  war,  nave  sent  and  received 
ambassadors.  In  the  present  case,  as  the 
.power  of  making  war,  delegated  by  the  crown 
to  the  East  India  Company,  is  comprized  to 
.the  East  Indies,  their  reception  of  ambassa- 
dors  must,  I  conceive,  have  the  same  limits  \ 
and  an  ambassador  to  tbe  East  India  Company 
may  be  received  in  this  settlement  by  the 
Company's  representatives,  the  governor  and 
council. 

3.  The  privileges  and  exemptions  of  am^^ 
bassadors  so  received  must,  1  conceive,  be 
the  same,  which  they  might  lawfully  claim  if 
they  had  been  received  in  England  by  the  kinj^ 
himself.  The  East  India  Company  can  nei- 
ther wage  war,  nor  receive  an  ambMsador,  by 
any  intrinsic  authority  of  its  own|'  it  does 
both  by  the  authority  of  the  king  of  Great 
Britain,  and  under  sanction  of  his  sovereignty. 
The  minister,  whose  public  character  is  ac- 
knowledged by  virtue  of  this  delegated  poweri 
may  be  considered  as  acknowledged  by  the 
king  himself,  and  may  therefore  expect  from 
the  king's,  court  tbe  immiuitics  due  to  thai 
character. 
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I  bave'alreidy  said,  that  the  firit  jpreat  im- 
fnaDitv  of  an  ambassador,  the  security  of  his 
life,  ((epends  oa  natural  law  nnifersally  ob- 
«enred ;  and  ifc  may  not  be  improper  to  add, 
.  that  it  is  observed  by  Mahometan  j>rince8,  even 
towards  Christian  enemies,  not  merely  by  imi- 
tation, but  as  a  religious  and  moral  duty  *  qus 
^  sine  peccato  committi,  nequeunt/  I  say  this 
on  the  credit  of  Relandus,  in  his  IVeatise,  *  de 

*  jure  militari  Mohammedanomm  contra  Chris- 

*  tiaoos  belUim  gerentiam ;'  but  I  mention  it 
rather  as  matter  of  curiosity,  than  of  impor- 
tance to  the  question  before  us ;  because  he 
says  nothing  of  other  privileges  that  pass  be- 
yond personal  security;  and  also,  because  I 
take  it  to  be  dear,  that  in  England  the  ambas- 
sador of  the  most  inconsiderable  Mahometan 
state  is  entitled  to  the  sanie  exemption  from 
civil  aod  criminal  jurisdiction,  which  is  allowed 
to  the  minister  of  the  most  powerful  prince  in 
Christendom. 

S.  It  is  of  more  importance,  in  the  present 
ease,  to  enquire  what  the  facts  are  on  which 
Hoy  Rada  Churn  founds  his  claim  to  be  exempt 
from  prosecution.     He   states  himself  **  to 

hsve  tieeo  for  above  two  years  ( -.  -  )yakee], 

or  public  minister,  of  Mubarick  ul  l>owlah, 
Nabob  of  Bengal,  &c.  and  charged  with  the 
conduciing  and  transacting  his  affairs  and  con- 
cerns with  the  honourable  East  India  Com^v 
pany  and  others,  at  the  Presidency  of  Fort 
William.'^   This  is  by  no  means  a  clear  and 
sufficient  liescription  of  an  ambassador ;  and 
it  is  certain,  that  i^ur  ideas  of  an  amb^sssdor 
are  not  necessarily  comprized  in  the  term 
<  Vakeel,'  which  generally  means  no  more  than 
agent,  and  is  frequently  applied  to  very  low 
people,  employed  by  private  men  in  the  ma- 
i^agement  of  their  affairs.    It  is  triie,  that  if 
lie  oe  really  a  public  messenger  sent  by  a  sove- 
reign, with  authority  to  represent  his  person  to 
%  fereign  power,  he  must  be  intitled  to  the 
legal  privil^i^s  and  exemptions  of  an  ambas- 
sador, by  whatsoever  title  or  fl^nomination  he 
is  distinguished.  *  But  J  know  that  the  term 
(•  -  -  -  -)  Elcbey  is  as  much  appropriated  to 
(be  office  among  the  Mahometans,  as  ambas- 
sador is  in  Europe ;  and  it  has  not  been  proved, 
tbat  a  public  nninister,  either  of  the  first  or  se- 
cond order,  is  ever  called  a  Vakeel :  neither, 
ii  ^proved,  would  it  in  any  degree  avail  Roy 
Rada  Churn,  who  appears,  on  examination, 
not  to  have  been  in  fact  employed  by  Mubarick 
\il  Dowlah.  eitlier  at  the  time  when  the  offence 
svith^which  he  is  charged  is  sworn  to  have 
been  comn>itted,  or  at  the  time  when  the  en- 
quiry into  it  was  set  on  foot.    The  Nabob  says, 
in  due  of  his  letters  now  given  in  evidence,  that 
be  bad  dismissed  Roy  Rada  Churn  from  the 
1st  of 'Buffer,  that  is,  from  the  SntI  of  April 
last ;  and  the  subsequent  letter  replacing  bim 
was  not  received  by  the  governor  general  or 
council  till  the  SOtb  of  May  ;  during  which  in- 
terval both  these  events  happened :  this,  in  my 
opinion,  entirely  puts  an  end  to  his  claim  of 
exemption  ;  for  surely  no  one  will  say ^  that  bis 

}ond  appointment  as  Vakeel  ought  to  put  a 


stop  to  a  psosecntion  already  commenced,  for 
an  offence  committed  while  he  resided  b^re  as 
a  private  man. 

In  the  last  century,  Wicqnefort,  a  native  of 
Amsterdam,  who  bad  an  employ oient  with  s 
sahu-y  under  the  States  General,  wasappoipced 
by  the  duke  of  Luoenbourg  to  be  bis  resident 
at  the  Hague :  while  he  remained  there  in  that 
capacity,  he  was  tried  by  the  court  of  Holland^ 
for  revealinp^,  by  letter,  some  secrets  of  the  rs* 
public,  which  it  was  his  duty  to  have  con- 
cealed, and  was  condemned  to  perpetual  im- 
prisonment and  forfeiture  of  goods.-   Of  this 
treatment,  as  of  a  violation  of  the  law  of  na- 
tions, he  complains  in  a  work  which  he  pub- 
lished soon  after.     While  those,  who  defeodnl 
the  decision  of  the  Dutch  court  of  justice,  in- 
sisted, that  if  a  native,  or  settled  inbabitani  uf 
any  country,  is  appointed  by  a  foreign  priooe 
to  be  his  ambassador  in  that  country,  be  conti- 
nues subject  to  the  same  jurisdiction  as  before^ 
this  has  been,  amoo^  the  writers  of  natorat 
law,  a  disputed  question  ever  since ;  and,  to 
avoid  the  necessity'  of  determining  it  for  the  fo- 
ture,  both  the  states  of  Holland  and  the  Freodi 
court  have  resolved,  that  they  will  not  ben- 
afler  receive  a  subject  of  their  own  as  an  am- 
bassador.   But  had  Wicqaefort's  offence  bees 
committed,  and  tbe  prosecution  against  him 
been  commenced,  before  tbe  duke  of  (iOnes- 
bourg  made  him  his  minister,  I  believe  QO  one 
would  have  dreamed  that  tbis^  new  character 
could  stop  the  course  of  j«sUce»  4Dd  eim^ 
him  from  punishment. 

Being,  for  this  reason,  dearly  of  opioios, 
that  the  indictment  against  Roy  Rad|i  Cburn 
ought  not  to  be  quashed  :  I  think  it  unneces- 
sary to  determine,  whether  the  Nabob  Ms- 
barick  ut  Dowlah  is  a  soTereign  iodependeat 
prince,  who  can  give  to  his  messenger  tbe 
privileges  and  immunities  of  an  ambassaJoTr 
Were  there  no   objection  to  bis  sovereipty 
and  independence  but  his  nominsi  subordina- 
tion to  the  Mogul,  1  should  not  perbsps  hesi- 
tate to  say,  that  if  he  and  bis  ancestors,  Sob- 
ahdars  of  Bengal,  have  exercised  the  power  of 
making  peace  apd  war,  they  have  as  V^\ 
right  to  reteive  ambassadors  as  the  priocef  m 
fre^  towns  in  Germany,  which  owe  a  s^"»" 
obedience  to  the  emperor  and  laws  of  Ibe  eoi- 
pire  ;  but  the  difficulty  which  I  feel  is  gresttf 
lo  itself,  and  more  perplexing  on  accoanlw 
its  consequences,:  on  the  one  band,  it  "Pl'^ 
by  a  very  solemn  treaty,  very  lately  «««^"^* 
the  English  India  Company  have  guarsdww 
to  the  Nabob  the  possession  of  the  ihr^  P'J' 
vinces  of  Bengal,  Bahar,  and  Orissa,  ^!*"J"* 
title  of  Subahdar :  on  the  other  hand,  it  la  ^- 
nifest,  partly  from  tlie  depositions  of  ^e  ij* 
vemor  general  and  other  gentlemen,  '•*•' tJ 
has  no  miliury  force,  no  revenue  except  a  pw- 
sionfrom  the  Company,  and  oo  sliars  in  »■ 
distribution  of  justice  throughi>«t  tbe  oooong 
except   a  nominal  superioicadence  s»*f   " 
criminal  courts.  .  r .-  mi 

In  this  sUte  of  things  (Ih^  ^"?lf  ffn? 
t  caliiog  for  such  determioation)  I  w**fr*  " 


not  calling 
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Unok  myself  oblig^,  wfaaterer  migfht  be  my 
private  opiDiOD,  unnecemarily  to  decide,  that 
the  king  my  master  is  not  sovereign  of  these 
proi^inces;  and  to  decide  that  he  is,  I  woutd 
wish  likewise  to  avoid,  becaose  the  parliament 
■eems  caotionsljr  to  have  avoided  it,  by  found* 
ing  the  jarisdiction  of  t)iis  coort,  orer  those  who 
do  not  reskJe  in  Calcutta  or  the  inferior  facto- 
ries, on  personal  not  on  local  subjection ;  and 
beeinne  6uch  a  decision  might  engage  as  in 
quarrels  with  the  iPrench  and  other  European 
Diftions  who  bare  possessioDS  in  Bengal. 
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consider  them  as  Incidental  to  the  power 
granted  by  Ibrroer  charters,  1  think  the  pre* 
sent  matter  full  as  doubtful  and  deserving  of 
consideration. 

With  regard  to  this  phantom,  this  man  of 
Straw,  M ubarick  ul  Dowlah  :  it  is  an  insult  to 
the  understanding  of  the  Court,  to  have  mad6 
the  question  of  his  sovereignty. 

But  it  came  from  the  Governor  General  and 
Council:  I  havetoo  much  respect  for tbat.body^ 
to  treat  it  ludicrously ;  and  1  coiifess  1  consider 
it  seriously. 


Mr.  Justice  Lemaistre,  I  desire  to  testify  my 
ceqniescenoe  to  every  part  -of  my  Wrd  chief 
justice's  learned  and  ingenious  argument :  and 
desire  to  be  understood  as  giving  no  precise 
opinion  as  to  the  question,  whether  or  no  the 
£ast  India  Company  can  or  cannot  send  and 
receive  ambassadors,  or  public  ministers, 
upon  whom  the  riffhts  of  ambassadors  or  pub- 
lic ministers  (as  acknowledged  in  Europe)  will 
attach. 

Though  I  am  very  far  from  acceding  to  my 
brother  Chambers's  opinion,  that  such  right 
actually  does  exist  in  the  East  India  Com- 
pany, as  a  necessary  incident  to  that  limited 
nght  of  making  peace  and  war,  which  they 
have,  from  bis  majesty's  charter,  for  the  pti:»- 
tection  of  their  settlements ;  I  think  it  a  ques- 
tion of  great  consequence,  which  will  admit  of 
s  considerable  degree  of  doubt,  and  ought  net 
to  be  determined  without  argument,  and  upon 
mature  deliberation. 

Every  definition  of  an  ambassador,  or  public 
minister,  that  1  have  met  with  in  .the  book,  is  a 
person  sent  from  one  sovereign  to  another, 
with  authority,  by  letters  of  credence,  to  treat 
iBon  aflairs  bf  state.  I  cannot  admit  any  right 
or  sovereignty  in  the  East  India  Company  ;  in 
lerery  charter  granted  to  them  by  the  crown, 
ttiere  is  an  express  reservation  of  sovereignty 
to  the  inng  of  Great  Britain,  his  hehrs  and  suc- 
eeaaors ;  and  I  am  inclined  to  think,  by  some  of 
the  late  charters  granted  to  the  East  India 
Conkpany,  that  their  rights  under  former 
f$bartera  have  been  very  strictly  construed,  and 
that  DO  more  jura  regalia  have  been  allowed 
tbem,  beyond  what  expressly  appears  upon  the 
face  of  such  grant. 

Wheti  the  'East  India  Company  had  taken 

e under,  it  was  doubted  if  that  plunder  could 
i  vetted  in  them,  without  the  king's  grant. 
A  ebarter  was  therefore  applied  for,  and  granted 
for  that  purpose. 

When  they  were  inclraaUe  to  coodode  a 
treaty  of  peace,  they  had  considerable  donbts 
Imw  fsr  they  coald  give  op  auy  forta  or  places, 
ibe  aovereignty  of  which  was  vested  m  the 
OroiTn.  Application  waa  made  for  a  charter  to 
tfiis  purpose ;   whidi  they  likewise  obtained. 

Surety  the  having  the  preperty  in  plunder, 
and  the  right  ofsurrenderinglbrts  and  places, 
taken  by  their  forees,  are  at  necessary  incidents 
to  a  right  of  making  peace  and  war,  as  the  re- 
ceiving ambastadprs;  and  if  the  king's  law 
•ffigen  doubted  as  to  these  pointii  and  -dM  not 


Mr.  Justice  Hy^e,  I  am  Very  happy  to  find 
1  agree  in  opinion  with  iny  three  brethren,  that 
Roy  Rada  Uhum  is  not  intitled  to  the  privilege 
claimed  for  him  by  the  Governor  General  and 
Council,  not  claimed  by  him. 

My  brother  Chambers  seems  to  diflPer,  but 
does  not  really  differ,  ^rom  my  lord  chief  jus* 
tice;  for  no  opinion  was  declared  by  his  lord* 
ship  on  the  right  of  the  Compaay  to  receive 
ambassadors. 

^  My  brother  Chambers  has  declared  his  opi- 
nion, that  the  Company  have  such  a  right.^  '  1 
desire  to  be  understood  to  give  no  opinion '  on 
the  subject,  whether  they  can  or  cannot  receive 
ambassadors,  who  will  be  Entitled  to  all  Idie  pri- 
vileges annexed  to  thai  character.  It  is  unne- 
cessary to  decide  the  question  iu  this  case,  be- 
cause the  situation  of  the  person  sending  is 
sufiicient  for  the  decision:  but  whenever  it 
does  arise,  it  will  be  a  question  of  great 
consequence,  and  will  deserve  much  con- 
sideration ;  the  safety  of  this  town  may  de« 
pend  on  it :  if  it  shall  be  understood  that  public 
ministers,  with  the  vast  retinue  which  the  cus- 
tom of  this  country  requires  to  attend  them, 
are  exempt  from  any  legal  restraint,  it  may  be 
attended  with  great  inconvenience ;  even  the 
possession  of  the  town  may  beliazarded. 

The  substantial  reason  for  the  ^privileges  of 
ambassadors  is,  that  persons  may  with  safety 
come  to  treat  of  peace  or  war ;  but  it  does  not 
appear  to  me  necessary  for  that  purpose,  that 
they  should  be  exoaipt  from  all  legal  restraint. 
When  the  question  comes  before  us,  it  may 
be  necessary  to  be  informed,  and  to  consider, 
what  rights  are  understood  in  this  country  in 
Hindostan,  to  be  conferred  on  ambassadors; 
and  whether  the  customs  of  this  cpoolry  do  not 
make  a  distinction  in  the  degree  of  the  person 
tent,  giving  to  one  styled  elchee,  privileges 
which  are  not  given  to  a  vakeel. 

By  the  treaty  which  has  been  read,  it  ap- 
pears, Mufoarick  nl  Dowlah  deprives  himself  of 
the  great  ensigns  of  sovereignty,  the  right  to 
protect  bis  own  subjects :  he  declares  that  shall, 
be  done  by  the  Company. 

The  act  of  parliament  does  hot  consider  him 
as  a  sovereign  printe  ;  the  iurisdiction^of  this 
court  extends  over  alt  bis  dominions,  to  such 
persona  who  are  servants  of  the  Company  or  of 
anv  British  subject,  and  to  every  one  of  hit 
subjects  who  chooses  to  tubmlt  himself 
to  our  jurisdictkm  and '  exempt  himself  fhim 
tkttt  of  Alt  oonitt,  by  onUiig  a  oontroul  'above 
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iOO  rape«t  Id  ^alue,  end  declaring  any  dispute 
on  it  shall  be  determined  in  this  court  only ;  so 
that,  if  we  allowed  this  claim,  bis  fskeel  would 
be  the  only  person  in  bis  dominions,  to  whom 
tie  could  extend  tbe  srm  of  protection. 

Roy  Rada  Churn  has  uot  produced  his  in- 
structions, which  ought  to  have  been  done,  to 
shew  he  came  on  public  business,  such  as  is  the 
proper  suliject  of  treaty  between  sovereign 
|K>wers ;  for  what  ap^ars,  if  this  were  a  proper 
place  for  it,  his  buaioess  as  a  vakeel  might  be 
to  buy  horses. 

On  the  whole,  therefore,  I  am  of  opinion, 
the  defendant  is  not  intitled  to  the  privilege 
claimed  for  him,  because  i  think  the  situation 
of  the  person  sending  him  is  not  such  as  will 
enable  him  to  confer  the  character  of  ambas- 
iidor. 


July  6M,  1775. 

Present  all  the  Judges. 

The  Chief  Justice  communicated  to  the 

Court,  the  following  Letter,  which  he  had  re- 

'  oeived  from  the  Governor  General  and  Council, 

inclosing  a  copy  of  a  Letter  from  the  Nabob 

If  ubaridc  al  Dowlah. 

*  To  the  Hod.  Sir  £lijah  Impey,  knight,  Ro- 
bert Chambers,  Stephen  Csssar  Lemaistre, 
John  Hvde,  Esqrs.  Judges  of  the  Supreme 
Court  or  Judicature. 

**  Honourable  Sirs ;  We  beg  leave  to  trans- 
mit, for  your  information,  the  translation  of  a 
Letter,  which  we  have  just  received  from  the 
Nabob  Mubarick  ul  Dowlah  ;  from  which  it  will 
appear  that  he  looks  upon  himself  as  Soubab 
of  these  provinces,  and  Roy  Rada  Churn  to  be 
his  vakeel ;  we  reouest  that  you  will  be  pleased 
to  inform  us  in  what  light  we  are  to  consider 
those  declarations,  which  we  understand  have 
been  made  from  the  bench,  publicly  denying 
the  sovereignty  of  the  Nabob,  that  we  may 
know  how  to  act  when  any  case  occurs  with 
respect  to  the  signing  of  warrants  for  the  exe- 
cution of  criminaU ;  or  what  answer  we  must 
give  to  foreign  companies,  and  particularly  the 
French  nation,  who,  the  better  to  assert  their 
claims  of  independency,  maintain  with  us  the 
same  aigument  which  we  understood  has  been 
used  by  sir  Elijah  Imp«y,  that  there  is  no  doo* 
ble  goternment  in  this  country*,  and  conse- 
quently that  the  proceedings  of  the  Courts  of 
"Dewanny  against  their  subjects,  who  reside 
without  those  places  which  have  been  assigned 
to  them  by  toe  treaty  of  Paris,  are  direct 
attacks  of  the  English  nation  against  that  of 
France. 

**  If  it  be  true,  that  the  sovereignty  of 
Mubarick  ul  Dowla  be  not  admitted  by  the 
supreme  court,  we  are  persuaded  that  the  chief 
justice  and  the  other  his  majesty's  judges  will 
see  how  important  it  is,  not  only  to  the  tranquil- 
lity of  this  country,  but  likewise  to  the  preser- 
watioo  of  the  pence  which  subsists  between  the 
king  ittd  the  buropcan  powers  who  art  Mttled 
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in  this  country,  that  we  should  not  ^  left  is 
doubt  as  to  the  right  to  whom  the  sovereipity 
belongs.  Tbe  late  act  of  parliament,  as  we  us- 
derstand,  only  subjects  such  of  the  natives  lo 
the  jurisdiction  of  the  British  laws,  as  are,  or 
were,  employed  in  the  service  of  the  CoiD|Niny, 
or  of  British  subjects,  at  the  time  wbeo  the 
suit,  action,  or  complaint,  against  them  aroie; 
from  whence  we  are  led  to  conclude,  that  though 
the  king's  sovereignty  were  admitted  lobe  ex- 
tended over  those  who  are  so  psrticularly  de- 
scribed, yet  it  does  not  follow,  according  to  osr 
idea,  that  it  includes  the  rest  of  tbe  natives  of 
Bengal,  Bahar,  andOrissa. 

'*  We  are,  honourable  Sirs,  your  most  obe- 
dient, humble  servants,  (Signed) 

**  J.CUTERISO. 

•*  Geo.  MoMsox. 
"  Ph.  Framcb." 
Fort  William,  July  3,  1775. 

The  above  Letter,  being  altered  by  tbe  CkA 
of  the  Crown  into  the  Ibrm  of  a  Peti(ioD,wif 
filed. 

Copy  of  a  Letter  from  Mitbarick  ul  Dowui, 
to  the  GoTernor  General  and  Council. 

**  Roy  Rada  Chum  has  for  these  three  yein 
been  my  servant,  and  is  now  in  CaleiUta,  io  tbe 
capacity  of  my  Vakeel :  I  am  now  acquainted 
by  him,  that  somebody  has  complained  agaioit 
him  to  tite  Court.  As  the  said  Roy  is  ooif  ae-. 
tnally  employed  in  the  affairs  with  which  be  ia 
entrusted  by  me,  and  for  these  three  years  bath 
been  in  no  other  service  but  mine ;  I  beg  Ictve 
to  represent  to  you,  that,  if  complaints  againil' 
m^  Vakeel  are  to  be  admitted  in  the  Court,  it 
will  reflect  the  greatest  disgrace  and  indignitj 
upon  me.  You  gentlemen,  I  hope,  will  apt 
approve  of  such  a  proceeding ;  but  speak  ia 
such  terms  to  the  ^ntlemen  of  the  Coart,  as 
will  prevent  my  affairs  being  impeded  or  die- 
graced  ;  in  doing  this  you  will  confer  tht 
greatest  favour  upon  me." 

(A  true  copy  from  the  translation.) 

Wai.  BauENE,SubSec. 

The  C^iyJiM/ice  delivered  the  seotimeots  of 
the  Court,  iu  the  following  words : 

It  is  with  the. deepest  concern  we  fiad  iM 
Council  still  persist,  notwithstanding  the  fn- 

^uent  declarations  and  unanimous  opioiooof  ths 
^ourt  (for  it  is  a  mistake  if  it  is  thought  n/ 
brother  Chambers  was  of  a  different  optaioD)!* 
address  the  Court  by  letter. 

We  declared  our  apprehensions  thst  it  inniW» 
if  the  opinion  of  the  Court  and  that  of  the  Coih^ 
cil  abould  not  agree,  lead  to  altercations;  u* 
least  ill  consequence  of  which  wonid  he,  w 
lowering  both  the  Court  and  tbe  Coondi  is  us 
eyea  of  the  public,  and  would  be  prgudieUI  l» 
the  affairs  of  the  Company.  Webavedosa 
all  in  our  power  to  avoid  it ;  and,  assailed  if  M 
have  been  both  in  and  out  of  court,  we  vill  sot 
be  provoked  to  depart  from  that  sobriety  « 
sentiment,  which  ii  peculiarly  necesiary  for^ 
statioDi. 
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1  •faftU  ever  he  lor  funrishing  the  Eittt  iBdMi 
CompiMiy  witb  e?ery  rUrlit  aad  every  asMsianoe, 
jiidioMJIjr  or  ^cr- jiididalLy,  which  I  think  1 
le^iiy  may,  be  the  application  ever  so  ioi- 
IpKiiper,  or  tbe  conduct  of  their  aervaots  lo  ex- 
sepliottahle. 

VVe  have  aaievted  the  impropriety  of  this 
mode^of  application ;  they  give  no  attention  to 
our  representations,  andpay  no  respect  to  our 
onanimotts  opinions,  l^ere  is  no  power  here 
to  4lecide  between  us ;  Uiey  still  persist :  no- 
thing hut  absoAute  outrage  will  provoke  us  to 
appeal  to  his  nna|esty,  or  their  honourable  em- 
jployers :  we  will  not  increase  tbe  embarrass- 
ment bis  majesty's  ministers  must  labour 
under  on  account  of  India  affairs,  nor  add  to 
the  distress  ol'  the  East  India  Company :  the 
imiceedings  will  be  sent  to  both :  our  conduct 
•ball  speMK  for  itself,  without  a. comment:  in 
the  mean  time,  we  mustateer  between  creating 
eonfuaioD  and  losing  our  dignity. 

The  letter  fVom  theoouneil  encloses  one  of  a 
Meet  extraordinary  nature  from  the  Nabob  Mu  - 
liariek:  hiasitnation  is  8nch,that  there  is  uo  man, 
cither  in  England  or  in  India,  will  beUeve  he 
would  he  induced  to  write  sach  a  letter,  was  it 
«ol  either  dictated  to  him  by  tbe  agents  of  those 
ivho  rule  this  settlement,  or  unless  he  was  per- 
fectly convinced  it  would  be  sgreeable  to,  and 
eoiucide  with,  their  sentiments.  We  always 
have  and  always  shall  consider  a  letter  of  bu- 
siness from  that  Nabob,  tbe  same  as  a  letter 
ftom  the  governor  general  and  council. 

He  savs  in  that  letter,  that,  if  complaints 
against  bis  Vakeel  are  to  be  admitted  in  the 
Court,  it  will  reflect  the  greatest  disgrace  and 
indignity  on  him. 

There  never  was  such  an  idea  entered  into 
tiK  head  of  an  Indian  Nabob  with  respect  to  bis 
Vakeel.  Tbe  Vakeel,  in  his  niemorial,  has  no 
aaeh  idea ;  be  claims  only  as  a'new  right  given 
tp  him  by  the  la%v^  of  England,  of  which  right 
kr  was  wholly  ignorant. 

That  is  not  all :  1  have  an  affidavit  in  my 
iMind,  made  by  Roy  Rada  Chum  for  a  different 
l^puee.  He  says,  **  1  never  heard  of  the  word 
*publio  minister:*  I  understand  vakeel;  but 
what  is  the  meaning  of  public  minister  I  know 
»et;  vsiEeei  is  one  thing,  elahee  is  another.  I 
Bever  before  imagined  I  shouhl  have  been  ex* 
•Btp4ed  trom  punishment  because  I  was  a  va- 
keel. .People  every  where  respect  the  vakeel 
•f  the  Nabob.  I  never  before  heardf,  that  if 
tiie  vakeel  of  the  Nabob,  or  even  of  the  King 
hmsekf,  should  eommit  a  crime,  he  would  be 
eammpted  from  tbe  punishment  established  for 
tucb  a  crime.  Perhaps,  if  the  Nabob  or  King 
sraa  to  write  a  letter,  the  vakeel  might  be  for- 
given." 

1  will,  order  a  copy  of  this  aMsvit  to  be  de- 
Kvesed,  with  thejninotes  of  the  Court,  as  it  will 
give  great  light  into  this  matter. 

Can  any  one  after  this  beUeve,  that  the  Na- 
bob himself  mally  entertained  the  sentiments 
isbiah  be  adepts  in  the  letter  ? 
•  If  this  was  the  opinion  of  Ray  Rada 
Cniarn,  it  wimM  havvbeen  caadid  i»  ttooowh 
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sel  for  the  Compaay  to  have  laid  it  before  tb# 
Court. 

But  the  close  of  the  letter  is  really  alarming : 
it  is  addressed  to  the  governor  eeneral  and 
council :  speaking  of  complaints  being  received 
in  the  court ;  he  says,  **  Yon,  gentlemen,  t 
hope,  will  not  approve  of  such  a  proceeding, 
but  speak  in  socn  terms  to  the  gentlemen  of 
the  Court,  as  will  prevent  my  affairs  from 
being  impeded  or  disgraced."  Did  the  Nabub 
ever  write  in  this  style  to  the  governor  and 
council  before  f  The  letter  is  transmitted  to  us 
alker  onr  opinions  have  been  given.  If  it  is  the 
real  opinion  of  the  Nabob,  that  we  can  be  spoke 
to  in  such  terms  ss  to  influence  our  judgments, 
from  whence  did  be  learn  it  P  We  have  a  right 
to  demaod  of  the  council,  that,  in  answer  to 
that  letter,  they  do  acquaint  bim,  it  is  highly 
derogatory  both  to  the  honour  of  the  council^ 
and  the  Court,  to  entertain  any  idea  that  the 
council  would  speak  in  the  terms  he  desires  ; 
and  if  they  did,  that  the  opinion  of  this  court 
couM  be  in  the  least  influenced  by  them.  We 
think  it  necessary,  on  this  occasion  to  assert,  if 
a  coatrarv  idea  should  any  where  prevail,  that 
there  doth  not  reside  in  the  governor  general 
and  council  any  aCithority  whatsoever,  to  cor* 
rect  or  control  any  acts  of  the  judges,  either  in 
or  out  of  the  court,  be  those  acts  ever  so  erro- 
ueous :  and  that  no  supposed  necessity  whatso'^ 
e?er  can  authorize  any  check  or  control  over 
those  acts.  ^The  law  of  necessity  is  the  law  of 
tv rants:  if  the  governor  general  and  couucH 
should  assert  smHi  a  right,  as  they  make  them- 
selves judges  of  tbe  necessity,  they,  and  not 
the  Ling's  justices,  would  adfminister  the  la^r 
in  this  country. 

We  cotttd  have  hoped  that  the  govemof 
general  and  coanctlt  instead  of  transmitting 
this  iosulting  letter  to  the  Court,  desiring  snch 
illegal  interposition,  would  have  acquainted  the 
Nabob  how  highly  criminal  it  would  be  in  them 
to  comply  with  bis  solicitations. 

I  cannot  help  observing  a  small  circum- 
stance. 1  have,  since  the  claim  made  by  the 
council  for  Roy  Rada  Cham,  received  two  let^ 
ters  from  the  Nabob  directed  to  myself,  and 
one  original  letter  from  him,  directed  to  the  go- 
vernor general  and  council,  inclosed  in  a  letter 
from  them  to  the  court.  Though  improper, 
we  took  no  notice  of  that  letter.  1  had  before 
received  letters  from  him ;  they  had  the  usual 
alcob,  tbe  same  that  is  given'  to  the  first  id 
council.  The  letters  to  roe  since  the  dispute,  to 
give  bim  a  higher  air  of  consequence,  make 
tbe  aloob  mnch  inferior.  The  same  artifice  H 
made  us^  of  in  that  sent  to  the  governor  ge* 
neral  and  council.  The  alcob  sent  to  the  go^ 
vemor  general  and  council  is  inflnitely  fnfehor 
to  that  formerly^ent  to  the  first  in  council  and 
mvsetf.  They  best  know  whether  at  any 
other  perroil  they  would  have  adikiitted  a  letter 
from  him  with  that  alcob.  They  best  knovr 
whether  tbe  Company  in  future  is  to  be  treated 
with  the  same  inrerioritT. 

This  observation  will  not  be  so  striking  to 
these  who  are  not  conversant  with  the  cnitom^ 
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and  ideas  of  the  natives,  and  do  notkoow  bow 
tenacious  they  are  of  that  address. 

If  our  opinions  are  carefully  examined,  we 
think  no  dou(»t  can  arise  as  to  the  question  of 
iifl^ning  warrants  tor  the  execution  of  criminals. 
But,  lest  they  may  have  taken  their  idea  of 
pur  judgment  from  loose  notes  and  partial  re- 
presentations, the  Judges  have  written  their 
opinions,  which  were  delivered  on  the  late 
question,  and  will  transmit  them  to  the  (rover- 
nor  general  and  council,  with  the  present  opi- 
nion of  the  Court.  Mr.  Justice  Chambers,  hav- 
ing taken  no  notes  of  what  he  said,  has  deli- 
fered  his  opinion  from  his  recollection  and 
such  notes  ^s  the  Chief  Justice  was  able  to 
furnish  him  with.  The  opinion  of  the  rest  of 
the  Court  is,  as  near  as  may,  in  the  very  words 
they  were  delivered.  But,  lest  any  doubt  after 
that  should  remain,  and  to  prevent  any  possi- 
ble occasion  of  impeding  or  obstructing  the  jus- 
tice of  the  country,  we  explicitly  declare,  that 
there  is  nothing,  in  the  opinion  of  the  Judges, 
which  ought  to  prevent  the  warrants  being 
f  igoed  as  usual  by  Naib  Nazem,  who  is  paid 
out  of  the  Khalsa  treasury.  Nothing  is  decid- 
ed by  that  judgment,  but  that  neither  the  East 
India  Company  nor  their  servants,  both  being 
subject  to  the  laws  of  Great  Britain,  can,  by 
interposing  the  name  of  the  Nabob,  screen  any 
criminal  from  the  justice  of  this  court. 

We^  have  expressly  said,  that  our  opinions 
did  not  affect  the  country  courts  established  in 
this  province. 

How  far  Mubarick  is  a  sovereign,  with  re- 
spect to  the  Company,  in  the  opinion  of  these 
gentlemen,  is  apparent,  by  pntting  the  ques- 
tion, bow  they  are  to  act  with  respect  to  the 
•igning  of  warrants  foiv  the  execution  of  crimi- 
nals. It  is  plain,  we  do  not  differ  in  opinion 
upon  that  question.  Nobody,  either  in  Eng- 
land or  in  India,  will  dispute  to  the  chief  jus- 
tice the  making  uae  of  arguments  because  they 
have  been  used  by  the  French  ;  nor  can  it  be 
thought  that  arguments  are  weaker  because 
the^  have  oc(iurred  to  others.  What  the  chief 
justice  said,  was  not  simply  his  opinion  ;  if  it 
ivas  not  in  every  circumstance  the  opinion  of 
tbe  whole  Court,  it  w^  that  of  the  majority  of 
the  bench  had  not  he  been  there.  But,  in  fact, 
neither  the  chief  justice  nor  any  of  the  jus- 
tices made  use  of  tbe  arguments  attributed  to 
them.  They  never  asserted  there  was  any 
flouble  government  in  this  country.  All  that 
•  negative  is  put  upon  is,  the  illegal  exertion 
of  the  powers  of  a  double  goverument  to  defeat 
the  king's  laws.  They  were  very  far  from 
drawing  the  consequence  imputed  to  them, 
4pamely,  that  the  proceedings  of  the  courts  of 
Dewanny,  against  the  French  who  reside  with? 
oat  those  places  that  are  assigned  to  them  by 
the  Treaty  of  Paris,  are  direct  attacks  of  the 
English  nation  against  that  of  France.  We 
never  thought  of  the  Treaty  of  Paris.  We 
think  the  position  itself,  as  stated  by  the 
French  9  not  true ;  and  are  astonished  to  see  it 
asserted  as  our  opinion.  We  have  affirmed 
^e  jrery  o^ntrtry.    We  bava  frequently  de 


sired,  to  prevent  partial  and  nalicioiis  repre- 
sentations, that  tlie  Company  would  employ  a 
person  able  to  take  down  tlie  opinions  of  tin 
Court  correctly. 

1  can  foresee  no  political  consequences  from 
our  decision  ;  but  be  it  remembered  with  what 
reluctance  we  entered  into  the  question.    Wt 
flung  out  what  it  was  necessary  for  tbe  coaacil 
to  maintain,  and  told  them  the  consequeoon  of 
not  maintaining  it     We  did  it  to  save  the  lio- 
nour   of  government.     We  did  it  that  tfae^ 
'might  not  persist  in  a  claim  which  w/e  feared  it 
would  be  impossible  for  them  to  support  They 
were  judges  ol'  their  own  politics.    They  ttrgt4 
us  to  a  decision  we  wished  to  avoid.     We  vece 
obliged  to  judge,  from  the  evidence  before  m, 
of  the  legality  of  the  claim,  not  of  tbe  politictl 
consequences.     If,  which  we  do  notbeliete, 
any  ill  consequences  follow  to  the  state,  they 
who  unnecessarily  urged  us  to  a  decision,  not 
we  who  are  bound  to  decide  according  to  lav, 
are  answerable  for  them.     Did   they  expect 
that  we,  who  must  administer  justice  aoconl- 
ing  to  our  oaths,  should,  contrary  to  evideooe, 
determine  that,  which,  though  within  their  om 
knowledge,  they  would  not  take  upon  tbem- 
selves  to  swear  to  ?    We  do  not  know  a  wont 
character  than  a  political  judge  ;  we  do  rwt 
know  a  more  dangerous  one.    Can  any  one 
believe  this  strong  struggle  with  the  Court  is 
simply  to  protect  Roy  Rada  Churn  ?  Is  be 
dignus  vindict  9   It  is  clearly  to  serve  other 
purposes,  which  for  fear  of  prejudicmg  theee- 
suiug  trial,  1  will  not  mention.    But  tbe  at* 
tempt  is  on  mistaken  principles.    Tbe  roleif 
of  a  state  should  be  very  reserved  in  briogiog 
on  political  questions  of  real  importance,  ex- 
cept they  are  sure  the  law  on  tbe  subject  if 
%vith  them.    They  must  not  expect  complai- 
sance from  judges.    We  must  execute  stem 
justice.     Were  judges  to  look  to  political  con- 
sequences, they  must  ever  be  dictated  to  by 
those  that  hold  the  powers  of  the  state.    It  wat 
necessary  to  determine  that  question  in  tbif 
case.    Mr.  Justice  Chambers  avoided  it,  ao4 
hinted  something  like  what  is  advanced  dow  bjj 
the  council ;  but  the  other  judges  coold  aot 
rest  their  opinion  simply  on  the  dates  of  the 
credentials.    As  Mr.  Justice  Chambers  was  ei 
opinion  that  an  ambassador,  a  subject  of  the 
state  in  which  be  is  employed,  is  not  ameoaUs 
to  the  courts  of  justice  where  be  resides ;  Iw 
Chum,  being  a  vakeel,  and  so  accepted  by  ibi 
East  India  Company  (if  that  should  tl}J^}*^ 
the  right  of  an  ambassador),  on  those  P'^'^Pr 
ought  not  be  amenable  to  this  court,  tbougv 
the  offence  was  committed  v^hen  be  was  not  ii 
ambassador.    The  chief  justice,  though  of  • 
different  opiniQu,  advanced  what  be  said  oa 
that  head  with  a  degree  of  diffidence ;  *^% 
gave  his  opinion  on  which  side  tbe  wc3|fbt  « 
authorities  lay.    The  other  justices  likewise 
thought  the  same.  .  ». 

As  to  the  question  puteonoemin^  tbe  ngw 
of  the  sovereignty  of  tbif  country ;  it  seeiw  t» 
us  as  if  it  was  meant  to  draw  us  »"^  •J***'^ 
ma ;  bat  we  were  never  l^ss  embairaned  li  » 
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tbe  sUte  of  Mobarick  ul  Dowhb ;  w«  hare  be- 
fore declared,  it  is  oot  altered  by  tbis  decision. 
As  to  tbe  question  between  tbe  Crown  and  tbe 
Company,  it  is  of  a  very  delicate  nature :  both 
the  Crown  and  tbe  Companjr  baye  been  anxious 
to  avoid  bringing  it  to  a  decision :  we  therefore 
are  much  surpnzed  that  the  servants  of  the 
Company  should  press  an  extrajudicial  opinion 
upon  it ;  nor,  if  g^ven,  do  we  conceive  it  would 
operate  upon  their  conduct  We  should  be 
much  concerned  if  they  brought  a  casO  before 
oa  which  would  make  it  necessary  for  us  to 
determine  it.  We  would  avoid  it  if  we  could. 
If  it  became  absolutely  necessary,  we  would 
not  retract  from  giving  our  opinion;  but  we 
would  not  give  it  until  we  had  heard  every 
thing  that  could  be  said-  on  either  side,  nor 
until  we  had  obtained  all  the  lights  and  infor- 
mation that  could  be  obtained  on  the  subject. 
But  we  must  decline  precipitately  and  wan- 
tonly giving  an  extra-judicial  opinion  of  so 
much  consequence,  espeeially  as  such  high  of- 
fence was  taken,  that  tbe  Cport  had.  tried  an 
indictment,  in  which  a  robbery  which  was 
committed  here  was  charged  to  be  committed 
€»n  the  king's  highway ;  it  being  erroneously 
understood  that  tbe  Court  thereby  had  taken 
upon  itself  to  determine  the  very  question  now 
proposed  to  the  Court,  though  it  had  been,  and 
must  have  been,  the  form  of  the  indictment 
when  the  president  and  council  were  justices 
of  Oyer  and  Terminer  and  Gaol  Delivery. 
We  will  not  enter  into  an  argument  on  a  mat- 
ter of  law  with  tbe  gentlemen ;  much  leas 
break  into  their  province,  to  decide, upon  mat- 
ters of  politics.  We  should  have  declined 
taking  any  notice  of  this  letter,  had  we  not 
feared  that  occasion  might  have  been  taken 
from  our  silence  to  put  a  stop  to  the  criminal 
justice  in  the  provinces. 

We  take  this  opportunity  to  declare,  that  the 
establishment  of  this  Court  hath  made  no  alte- 
ration in  respect  to  the  administration  of  cri» 
nbinal  justice,  except  only  in  this  town  and 
the  factories  subordinate  to  this  settlement. 
We  declare  it,  that,  \Y  there  is  a  stoppage  of 
justice,  it  may  be  clear  that  it  is  not  occasioned 
hy  this  Court. 

My  brother  Chambers  has  pointed  out  to  me 
a  passage  in  Roy  Rada  Chum's  affidavit,  which 
1  had  neglected  to  make  any  observation  upon. 

He  says,  *  He  thinks  he  is  obliged  to  obey 

*  the  orders  of  the  council,  and  that  they  may 

*  summon  him.    That,  in  fact,  he  was  called 

■  to  appear  before  the  council  when  those  gen- 
'  tiemen,  who  make  the  claim  for  him,  were 

■  present.'     He  said,  in  his  instructions  for  the 
affidavit,  *  It  was  not  left  to  my  pleasure  whe- 

*  ther  I  would  come  or  not ;  it  was  said,  Coroe.' 

What  then  was  the  sense  of  these  gentle- 
men, as  to  his  having  the  rights  of  an  ambas- 
sador ?  Is  he  not  to  be  considered  merely  to 
elude  the  justice  of  tbe  Court  ? 

Tbe  above,  having  been  signed  by  all  tbe 
Judges,  was  «ent,  to'getlier  with  their  former 
Opinions  and  the  following  Affidavit,  to  the 
CoonciU 


Translation  of  the  Affidavft  made  by  Rot 
RAda  Churn,  before  Sir  Elijnh  Impey, 
knight,  the  4lh  day  of  July  1775. 

**  I  knew  nothinif  with  re<:p^ct  to  the  rights 
of  a  Vakeel,  or  Elchee,  Uil  Mr.  Farrer  asked 
me  what  was  my  etoployment;  to  which  1 
answered,  that  1  was  a  Vakeel  of  the  Nabob. 
Vl^en  Mr.  Farrer  and  Mr.  Jarret  were  together, 
I  mentioned  to  them  that  1  had  been  the  Nabob*9 
Vakeel  for  near  three  years ;  and  they  caused 
an  arzee  to  be  written,  which  I  signed.  I 
imagine  that  it  was'  necessary  for  me  to  obey 
any  order  issued  to  me  by  the  council,  and  that 
I  must  attend  upon  them  in  conformity  to  any 
summons  they  may  send  to  me.  I  was  one 
day  called  to  appear  before  the  council,  or 
committee;  and  attended  accordingly.  Tho 
governor,  the  general,  colonel  Munson,  and 
Mr.  Francis,  were  present ;  Comaol  O  Deenf 
had  before  that  presented  some  papers  to  Mr. 
Fowke:  the  gentlemen  of  the  council  asked 
me,  if  he  had  given  the  papers  to  Mr.  Fowke 
to  keep,  or  with  the  in^tion  that  they  might 
be  presented  to  the  council. 

"  Mr.  Farrer  and  Mr.  Jarret  caused  a  paper 
to  be  written  out  in  the  English  language,  to 
the  truth  of  the  contents  of  which  I  swore  be- 
fore Mr.  Hyde ;  but  they  uever  explained  the 
words '  public  minister'  to  me,  they  only  men- 
tioned the  word  *  Vakeel.'  I  know  nothing 
with  respect  to  my  having  been  dismissed  front 
the  service  of  the  Nabob  for  ten  days.  The 
Nabob  never  wrote  any  thing  of  it  to  me: 
perhaps  Mr.  Farrer  and  Mr.  Jarret  may  bav9 
heard  it  from  report.  Mr.  Farrer  said  to  me, 
'  You  was  not  in  the  Nabob's  service  for  ten  days ;' 
and  said  nothing  more.  He  probably  heard  this 
from  others.  1  never  heard  any  thing  of  ii; 
from  any  one.  Mr.  Farrer  never  told  me  that 
1  had  been  dismissed  from  the  beginning  of  the 
month  of  Suffer.  One  day  1  went  to  the  bouse 
of  colonel  Monson,  who  said,  Pei^haps  you  was 
dismissed  tbr  some  days  from  the  service  of  tho 
Nabob:  do  you  know  any  thing  of  it?  J  an* 
swered,  I  know  nothing  of  it.  This  conver- 
sation passed  after  I  had  made  the  affidavit  be- 
fore Mr.  Hyde.  I  never  heard  the  words 
'  public  minister,'  1  understand  vakeel ;  but 
what  is  the  meaning  of  public  minister,  1  do 
not  know.  Vakeel  is  on^  thing,  and  Elchee  ia 
another.  1  never  before  imagined  I  should 
have  been  exempted  from  punishment  because 
I  was  a  vakeel.  People  every  where  respect 
the  Vakeel  of  the  Nabob.  I  never  before  heard 
that  if  the  Vakeel  <»f  the  Nabob,  or  even  of 
the  King  himself,  should  commit  a  crime,  ha 
would  be  exempted  from  the  punishment  esta- 
blished for  such  crime.  Perhaps,  if  the  Nabob 
or  King  was  to  write  a  letter,  the  vakeel  might ' 
be  forgiven. 

"  Mr.  Farrer  said  to  me,  I  beard  that  yon 
were  dismissed  from  the  Nabob's  service  for 
ten  days :   this  was  after  I  had  made  the  affi* 
davit :  1  never  before  bad  heard  a  word  of  it. 
(Signed)  '*  Rada  Chouu'*- 
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racy,  oombioaiiM,  ud  tgreciMstaniMig  tlw«- 
feltet  m  aibmaid,  did^  fi^a^J  A^d  wiolMdif, 
for  the  e? il  |NirpoM«  aforesud,  mwe  sM  oHlMb 
mA  caiMcd  to  be  fremed  and  anede,  a  eertam 
paper  writkig  in  tbe  Peraiaa  Imnarua^e ;  per* 


THE  TRIAL. 

Ind^tment, 


«  TownofCal-^  To  wh.  The  Jarora  for 
cutta and  Factorial  OMT  lord  the  kiog»  9poD 
f^  For/  ^t7/ia0t?Ui«ir  oath,  preaeot,  that 
tn  Bengal^  )  Joseph  Fowke  of  Calcutla, 

genilemaii,  Francis  Fowke 
of  the  same  place,  geatleroan,  son  of  the  said 
Joseph  Fuwke,  Maha  Riyah  Naodoeoinar, 
Bahader,  late  of  the  same  place  inhabitant^  and 
Roy  Rada  Cburn  also  of  the  aame  plape  inha- 
bkant,  all  of  whom  are  subject  to  the  jarisdie- 
tion  of  the  Supreme  Court  of  Judieatare  at 
Fort  William  in  Bengfsl^  bein^  persons  of  e? il 
name  and  fame,  and  dishonest  reputation » and 
yrickedly  devisiiiif  and  intending  Warren  Hast- 
ings, esquire,  governor  general  of  the  presi- 
dency of  Fort  William,  in  Bengal  aforesaid, 
not  only  of  his  good  name,  credit,  and  reputa- 
tion to  deprive,  and  to  bring  him  into  the  ill- 
opinion,  hatred,  and  contempt,  of  aU  his  aui- 
jesty's  subjects  in  the  said  province  of  Bengal, 
and  of  tlie  native  inhabbanta  thereof;  antThv 
that  means,  as  much  aa  in  them  lay,  to  distnrb 
the  goo<l  government  of  the  said  country,  and 
the  management  of  the  oonmereial  concerna  of 
the  honourable  East  India  Company  therein, 
which  are  so  eminently  intrusted  to  the  said 
Warren  Hastings,  but  also  to  bring  upon  the 
said  Warren  Hastings  the  ill  opinion  aud  hatred 
of  the  king  himself,  and  of  the  two  houaea  of 
tlie  parliament  of  Great  Britain,  and  of  the  pro- 
prietors and  directors  of  the  said  East  India 
Company,  did,  on  the  19th  day  of  April,  in  the 
151  h  year  of  the  reign  of  our  sovereign  lord 
George  the  Srd,  by  the  grace  of  God,  ot  Great 
Britain,  France,  and  Ireland,  king,  defender 
of  the  faith,  and  so  forth,  in  Calcutta  aforesaid, 
in  Bengal  aforesaid,  conspire,  combine,  and 
agree  among  themselves,  falsely  to  charge  and 
accuse  the  said  Warren  Hastings  of  divers 
enormous  and  acandalous  olfences;  particu- 
larly, that  he  the  said  Warren  Heatings  had 
then  lately,  by  divera  sinister  and  unlawful 
ipeans,  procured  a  certain  fiibe  aecuaation 
against  the  said  Joseph  Fowke^.in  th«  name  of 
one  Cummanl  ol  J>een  Allee  Cawn,  to  be  made 
and  wrote,  which  said  false  accusation  he  the 
aaid  Warren  Hastings  had  himaelf  preaented  to 
the  governor  general  and  council  at  Fort  Wil- 
liam aforesaid,  knowing  it  to  be  false ;  and  also 
tiiiit  he  tbe  aaid  Warren  Hastings  had  hereto- 
fore, corruptly  and  collusively,  received  several 
sums  of  money  from  the  said  Cumaaaol  ul 
Deen  Allee  Cawn,  in  the  nature  of  bribes,  for 
•ervices  rendered  or  to  be  rendered  to  htm  the 
said  Cummaul  ul  Deen  Allee  Cawn ;  bv  that 
means  representing  him  the  said  Warren 
H(totin^  aa  guilty  of  wilful  bribery  and  cor- 
ruption in  his  office  and  duty.  And  the  jurors 
foresaid,  on  their  oath  afbre^^aid,  ilo  further 
present,  that  the  said  Joseph  Fuwke,  Francis 
Fovvke,  Alaha  Rajah  Niindocomar,  and  Roy 
Rada  Chum,  on  the  said  19th  day  of  April,  in 
the  3  ear  aforesaid,  at  CaioutU  aforesaid,  in 
Bengal  aforesaid^  aooording  to  the  aaid  oonapi- 


porting,  that  be  the  said  Warren  Hastings  had 
then  lately,  by  divers  sinister  aad  HMawfil 
aseaaa,  procured  auoh  iaiae  aeeuaaliMi  as  afsre* 
said,  in  the  name  of  the  said  Cummaul  ul  Osoi 
Allee  Cawn,  to  be  made  and  wrote  aoaiast  iba 
aaid  Joseph  Fowke,  and  had  preaettted  tbe  isbm 
to  the  said  governor  general  and  eotwcil  at  Fsrt 
William  aforesaid,  knowing  it  to  .be  fiihs} 
thereby  falsely  and  acandaMual^  represeolfig 
the  aaid  Warren  Haatmgs  as  guilty  of  the  shI 
ofience  of  proeurmg  the  said  Joaeph  Fowke  ts 
be  falsely  aoeuaed.  And  the  jorors  aforesaid 
on  their  oath  aforesaid,  do  fortberpreseol^  Ibil 
the  aaid  Joaeph  Fowke,  Franda  PWke,  Maha 
Rajah  Mondooomar,  and  Rojf  Rada  Gbafib 
afterwards,  to  wit,  on  the  said  19th  day  il 
April,  in  the  year  afbreaaid,  mi  Calciitto  afsra- 
sud,  in  Bengal  afofeaaid,  according  to  the  eia* 
apiracy,  oonomnation,  and  agroement  afewiiid, 
between  them  had  aa  aforesaid,  dbd,  ftr  thi 

Curposea  aforeaaid,  by  certoiu  ainiater  and  aa* 
iwful  means,  to  wit,  by  intteaties,  prasMM^ 
and  threata,  procure  the  aaid  Cuna-  compincr.iti 
Bsaol  ol  Deen  Ally  Cawn  to  affix  « the  aim. 
hia  aeat,  containing  the  iotipresaioB  of  hisnao^ 
to  the  said  paper  writing,  so  framed  and  tnM 
aa  aforesaid ;  and  that  the  aaid  Joaeph  Fovks, 
in  purauance  of  and  according  to  the  eaaip 
raey,  combination,  and  agreement,  hstwem 
him  and  the  said  Francis  Fowke,  Maha  Ri^ 
Nundoeomar,  and  Ray  Radachtim,  ao  as  afSn^ 
aaid  had,  aAerwarda,  to  wit,  on  the  said  19lk 
day  of  April,  in  the  year  aforesaid,  at  CaloaMa 
aforesaid,  in  Bengal  aforesaid,  did-,  agaiasl  lbs 
will  and  consent  of  the  said  Cawaoaal  nl  Oaca. 
Allee  Cawn,  and  aotwithataodnig  the  eai^m 
declaration  of  him  the  said  Cnmmani  ul  Dm 
Allee  Cawn,  that  the  aaid  paper  writiBg  bad 
been  forcibly  and  ille|^ly  obtained,  and  ihil 
the  contents  thereof  were  falae,  take  and  mnf 
away  the  aaid  paper  writing,  and  p'*'''^{~? 
same  to  the  governor  general  and  eeuasiat 
Fort  William  aforeaaid,  or  to  aoma  ^,^^ 
the  membera  thereof,  aa  aa  arxee  or  pstitisa  « 
him  the  said  Cummaul  ol  Deen  Allee  Ca«>>» 
tbe  aaid  governor  general  and  couBql.   » 
tbe  jurors  aforesaid,  upon  their  oath  aforew 
do  further  present,  that  the  aaid  Jasapb  Fa""^ 
Francis  Fowke,  Maha  Rajah  NandsssH^t 
and  Ray  Rada  Churn,  atlerwards,  to  wit,* 
the  said  19th  day  of  April,  in  the  J^^ 
said,  at  Calcutta  aforeaaid,  in  Baogtl  m^ 
said,  ,^K9cocding  to  the  cooapiracy,  W"**^ 
tlon,  and  agreement  aforeaaid,  bstwesa  tann 
as  aforesaid  had,  did,  for  evU  purposes  sfiiv- 
said,    unlawfnlly,   wickedir,    ^,JSS^ 
frame  and  make,  and  cauaed  to  be  frMg'T^ 
made,  a  certain  paper  writuig  ia  the  ^J*T^ 

language;   rT|^'yV-*ii)IlL?J^^^ 
Hastings  and  others  had,  indirectly  "^^  j 

sively,  received  from  the  said  ^^o"*";^ 

Deen  Allee  Cairn,  by  way  of  bnbmm  •««» 
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tondevml  «r  to  kt  rtmkpeA  to  tiiiVi  Wl^4Vj  iMM 
of  isoDey  ;  to  wit,  the  said  WarreD  HafltMf^ 
ooqaire;  the  sun  of  1&,CK)0  rvfOM,  RidlArd 
IkrwelU  csqoire,  45,000  rapeeiy  ifeid  la  Hoohyar 
Jong,  thoreby  mcaomy  George  Vonoittort^ 
•Mfiitre,  12)000  mpoes ;  «ii4  ihot  tbe  SAtd  Jo- 
•eph  Fowkt,  iofunnoooe  of  nnA  oeooMNnJl  to 
the  oonopimoy,  oonUootmi  ao4  ogfeomoMl, 
bolireoo  bin  and  Uio  aoid  FraoeH  Fowfco, 
liaha  Ri^ah  Nu«4oeo«Mir,  a««  JRuy  Rado 
Cbttm,  fo  «o  albroaaid  bod,  aftor#ards,  to  #it^ 
oa  tbe  aaid  19tb  doy  of  April,  ttttbevoaraibiO- 
■oid,  at  Catoutta  atbroaaidv  in  BflOflfal  ofereMid, 
did,  hy  diron  flimattr  and  iMUmfol  mein%  to 
wit^  by  fofco,  tbreala  and  iMBaoaii,  pvoooro  tfao 
«aid  Gownanl  ul  Deeo  Alloe  Cavii  to  writo  on 
tibo  laid  ipnper-writiBfr  oerlain  woido,  porport* 
W%  tbat  be  aobnowledged  suob  auois  to  have 
lieen  paid  by  bin,  notwitbotanding^  tiio  OKproia 
dtelaralion  at  tbe  aane  tee  of  tbe  and  Cam-- 
»aal  ni  Deon  Ailee  Cawn,  tbat  tbe  facte  tbere-> 
by  pretended  lo  be  neknowMfed  were  Mae ; 
and  notwitbebindinpp  in  troth  and  in  Ibct  the 
aidd  Warren  Haetingt  baa  not  received  oaob 
aeveiml  sums  of  anoney,  or  any  part  thereof^ 
■or  i»  guilty  of  all  or  any  of  the  ehnrfea  or 
nooosnlions  so  made  aipuost  him  as  albresatd^ 
to  tbe  great  damage  of  bim  the  sani  Warren 
Hastings,  to  tbe  evil  example  of  ail  others  in 
tbe  like  case  oflboding,  and  against  tbe  peace 
of  our  said  lord  the  king,  bis  crown  and  dig- 
nity. And  the  jovars  of  onv  said  lord  the  kiMr 
fnrtber,  open  tbeir  oath,  present,  tbat  tbe  said 
Joseph  Fowkot  Francis  Fowke,  Maba  Rigab 
Nundooomar,  Babader^  and  Roy  Rada  Cbum, 
all  of  whom  arosul]»|oot  to  the  joiisdiotion  of  the 
aaid  Sopreme  Court  of  Jndicatnre  at  Fort  Wil- 
liam in  Bengal  aforesaid,  being  pt raooa  of  evil 
name  and  lamoi  and  dishonest  repnlationi  and 
wickedly  devising  aad  intending  Warren  Hast* 
ug9«  esquire,  govemor  general*  of  the  presi* 
dittoy  oi'  Fort  Wilttam  tO  Bengal,  not  only  of 
his  good  name,  credit^  and  repolalioo  to  do* 
^vo,  and  to  bring  him  into  tbe  ill«opinioa,  ha- 
tred and  contempt  of  all  his  iliajsaty's  snl^eota 
in  the  said  province  of  Bengal,  and  of  the  inha» 
liilanta  thereof;  and  by  tbat  means,  aamwsb 
as  in  them  lay,  to  disturb  the  goo4  government 
of  tbe  eaid  coontry,  and  tbe  manamoMntof  the 
affiiim  of  Uie  honourable  East  India  Company 
thme,  wfaieb  are  so  eminentl?  entrasted  to  tbe 
aaid  Warren  Hastings,  but  also  to  brin|f  upon 
tim  said  Warren  Hastings  tbe  itt-opiuoa  and 
liatned  of  tbe  King  himself,  and  of  tbe  two 
Hoosee  of  the  ParlUment  of  Great-Britain, 
nod  the  proprietors  and  directors  of  the  said 
£ast  India  Company,  did,  on  the  lOtb  day  of 
ilpril.  In  tbe  16tb  year  of  tbe  reign  of  our  sove- 
reign lord  George  the  third,  by  tbe  graoo  of 
God,  of  Great  Jldtaiot  France,  and  IrelaiMi, 
king,  defender  of  the  fiuth,  and  ao  forth,  at 
Cateatta  afagciaid»  in  Bengal  aforesaid,  oon- 
apire,  combine,  and  agree  among  tbemselt^es, 
ralaely  to  charge  and  accnee  tbe  said  Warren 
Healings  of  divera  enormous  and  soandaloiis 
oflianoes ;  partictilarly ,  tbat  he  tbe  said  Warrea 
Hwtingt  bad  than  lately,  by  dii era  siafcitar  aad 
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aalai#fal  msaast  precared  a  eartaia  falsa 
satioa  a&aiost  the  said  Joseph  Fowke,  in  tbw  ^ 
aameof  oae  Cummaul  ol  Deen  AltoeCawn, 
to  be  nwido  aiiiil  wrote ;  which  said  fb!se  aee»- 
sation  ho  tbe  said  Warren  Hastings  had  bim« 
self  presented  to  the  said  governor  general  and 
ooonoil  at  Fort  William  aforesaid,  knowing  it 
to  be  Ibisa.  And  the  jurors  aforesaid,  on  their 
oath  albresaid,  do  Airmer  present,  that  tbe  said 
J.  Fowke^  F.  Fowke,Maba  Rajah  Nuodocomar, 
and  Roy  Rada  Churn,  on  the  said  19th  day  of 
April,  in  tbe  year  aibresaid,  at  Calcotta  afore- 
said, In  Bengal  albreaaid,  according  to  the  said 
conspiracy,  combination  and  agreenaeat  amoag 
IbeBseelveB  as  aforesaid  bad,  did  falsely  and 
wiokedU,  for  tbe  evil  paraoses  aforewid,  framO 
and  make,  and  caused  to  be  framed  and  madoi 
a  certain  paper  writing  in  the  Persian  lan« 
gnage ;  purporting,  tbat  he  the  said  Warren 
Hartinga  nad  theaiatdy,  by  divers  sinister  and 
unlawful  means,  proeared  socb  false  accuaa^ 
lioa  as  aforesaid,  in  the  name  of  tbe  said  Com- 
manl  nl  Deon  AUee  Cawa,  to  be  made  and 
wrote  against  the  said  Joseph  Fowke,  aad  bad 
preseated  the  saaM  to  tbe  aaid  goveroor  geoa* 
nd  and  eouneil  at  Fort  William  aforosmd» 
knowing  it  to  be-folee.  And  the  jurors  ^nfoi«*-  . 
said,  on  tbeir  oath  albroMid,  do  foriber  presenfy 
that  tba  said  Joseph  Fowke,  FrMMis  Fowk^ 
liaha  Baiab  Nnndocomar,  and  Roy  Radn 
Chorn,  afterwasds,  to  wit,  on  tbe  said  IM 
day  of  April,  in  the  year  aforemid,  at  Calcutta 
aforessid,  in  Bsagnl  aforssaid,  according  to  tba 
eonspiraoy,  oomUaation  and  agreement  afor»i 
said,  did,  for  die  parposes  aforesaid,  by  oerlaia 
siaiater  and  milawfol  means,  to  wit,  by  entrea*- 
tiss,  promises  and  threats,  procare  the  said 
Cummanl  nl  Deen  Alloe  Caiwn  to  affia  bissealy 
eoataiaiag  the  impremion  of  hi»  aame,  to  tba 
said  paper  writing,  so  ftaasod  and  niado  aa 
aforesaid ;  aad  the  said  Joseph  Fowke,  in  pnr- 
snaoea.of  and  aceordiag  to  the  eoaapiraoy^ 
oombiaation  and  agreeaseet,  between  bim  and 
tbe  said  Francis  Fowke,  Maba  Rijah  Naado* 
oomar,  Babader^  and  Roy  Rada  Chura,  so  aa 
aforeeaid  bad,  aflcrwarda,  to  wit,  on  the  said 
19th  dmr  of  April,  in  tbe  year  aforesaid,  at  Cal« 
ootlaaforeaaid,  in  Bengal  aforesaid,  did,  againil 
the  will  and  consent  <»  the  said  Cummaul  ul 
Deen  AHoe  Cawn,  and  notwitbslandlog  thoea- 
press  dednration  of  bim  tbe  said  Cnmmaol  al 
been  AHee  Cawn,  that  tbe  aaid  paper  writiag 
had  been  forcibly  aad  illegaHy  obtained,  aad 
tbat  tbe  cOntenta  tbereof  were  false,  take  and 
cnrry  away  the  aaid  paper  writing,  and  pre- 
sent tbe  same  to  the  said  governor  general  aad 
doancil  at  Fort  William  uoresaid,  or  sosae  ar  . 
one  of  tbe  members  thereof,  as  an  araoe  or  pa* 
tition  of  bim  the  aud  Cummaul  ul  £>een  Alloa 
Cawn,  to  the  said  governor  general  nod  confr* 
oil;  they  tbe  saw  Joseph  Fowke,  Francis 
Fowke,  raaba  Rajah  Nnndocomar,  and  Roy 
Rada  Churn,  tbsw  endeavoaring  to  repressat 
tbe  said  Warren  Hastings  as  having  procured 
the  aaid  Joseph  Fowke  to  be  falsely  aocosad  ; 

I  whereas,  in  tralli  and  in  foot,  the  said  Waireii 
HasliBga  is  aat  gmky  of  aU  or  any  of  thd 
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charge!  or  teeontions  so  made  aMiist  him  as  I 
aforesaid ;  Co  the  f(reat  damagft  of  him  the  said 
Warren  Hastioga,  to  the  evil  example  of  all 
othera  io  the  like  case  oflrendiDgr,  and  against 
the  peace  of  onr  said  lord  the  king,  his  crown 
and  dignity. 

Signed,  Jas.  Prttchard, 

CI.  of  the  Crown. 
June  19;  17T5.    W.  M.  BECKwrrH, 

Clerk  of  Indictments.- 

Camaul  0  Deen  Cawn  examined. 

Are  yott  acquainted  with  Malia  Rajah  Nun- 
docomar  ?— Yes, 

Were  you  so  in  Februarv  last  P — ^Wlw  should 
1  not  know  him  f  1  hare  known  him  for  tliirty 
years. 

Did  you  erer  apply  to  him  to  borrow  money  f 
—Yes. 

When  the  last  time?— fn  the  .month  of 
Chile,  I  applied  to  him,  to  borrow  3,000  rupees. 

Did  any  oonFersation  then  pass  f — At  that 
lime  this  cooTersatkni.  I  went  to  Maba  Rajah 
Nttodooomar ;  he  desired  me  to  sit  down,  and 
said  to  me,  Do  you  know  any  thing  of  tbe 
barramut  in  the  business  between  the  gorernor 
and  me?  1  answered,  I  hate  heard  something 
of  it ;  1  haye  not  heard  all.  He  said,  There 
has  been  enmity  between  Mr.  John  Grsharo 
and  me :  he  was  m jr  enemy,  1  was  his.  1  was 
thinking  of  the  enmity  between  roe  and  Mr. 
John  Graham,  and  of  that  with  the  gorernor ; 
and  the  gorernor  has,  without  cause,  been 
imgry  with  me,  and  forbid  me  his  honse ;  and 
has  tokl  me,  I  will  do  bad  things  to  you ;  be 
upon  your  guard.  Being  remediless,  I  took 
the  adf  ice  of  Mr.  Fowke.  Mr.  Fowke  wwe 
this  answer :  Until  you  get  the  paper  of  bar* 
romut,  till  you  produce  barramut  against  the 

Siremor,  Mr.  Biurweli,  Husbta  Jung,  meaning 
r.  Vansiltart,  and  other  gentlemen,  I  cannot 
say  any  thing  to  the  gentlemen  in  your  behalf; 
but  if  yon  do  this,  I  will  set  you  the  kellaut  of 
Aumeen.  Being  remediless,  I  sfaTe  the  bar- 
ramut papers,  the  barramut  in  the  bosineas  of 
Munny  Begum ;  and  1  hare  prored  the  go- 
Temor  culpable.  Do  you  likewise  consider  of 
this.  I  (C.  O  Deen)  said.  What  you  yourself 
have  done,  you  bare  done  well.  But  in  the 
hearing  of  the  world,  it  will  appear  shameful, 
that  you  being  such  a  man  should  do  such  bu- 
ainess.  When  Maba  Rajah  heard  this,  he 
laughed,  and  said,  To  it,  and  write  a  bond  for 
the  rupees,  which  you  have  applied  through 
Rada  Chum  for  on  loan,  and  get  the  rupees 
from  him ;  and  two  days  hence  the  Bnrdwan 
people  will  receive  the  kellaut;  and  then  I 
will  converse  with  you.  He  then  gKfe  me 
two  pauns,  and  my  dismission.  Nothing  more 
passed  then. 

Had  you  ever  any  demand  against  thedewan 
of  the  khalsa  for  any  sum  of  money  ? — He  was 
not  my  debtor.  I  had  a  demand  on  him  for 
the  Tuka  Collary. 

Did  you  ever  send  any  arzees  to  Maba  Rajah 
Nundocomar  or  Roy  Rada  Chum,  with  respect 
10  this  demand  f— I  deposited  two  arzees  with 


Maha  Rajah  Nundocomar,  but  did  not  mean  to 
complain. 

Did  you  present  these  arzees  to  Maha  Ra- 
jah, or  Roy  Rada  Chum  ?— To  Rada  Cbursi 
and  desired  him  to  explain  to  Maha  Rajah. 

What  passed  when  you  presented  the  arzees 
to  Rada  Chum?-^I  said  to  Rada  Churn,  Do 
yon  take  these  two  arzees  in  depc»stt ;  1  don't 
deliver  them  in  as  complaints ;  was  I  to  com- 
plain, I  would  complain  of  what  is  true.    In 
order  to  frighten  him,  I  have  wrote  what  I 
pleased  myself.    Do  yon  take  these  as  a  de- 
poait :  when  Moooshy  Sudder  O  Deen  comes 
from  his  out-house,  then  we  shall  settle  it 
among  ourselves ;  and  at  that  time  I  will  tike 
these  two  arzees  of  yon  again.     I  will  gire 
6,000  rupees ;  4,000  rupees  to  Maba  Raiab, 
and  S,000  rupees  to  yon.    1  gare  him  then  19 
golden  roohurs. 

Did  any  particular  conTeraation  pass  .^— I 
came  to  my  own  place,  after  haying  given  hiai 
the  arzees,  and  desired  him  to  explain  them  to 
Maba  Rajah.    I  went  again  the  next  moroiag 
to  Maha  Rajah's.    Maba  Rajah  said,  I  Iwva 
heard  from  Rada  Churn  that  you  have  depo- 
sited with  him  two  arzees  againat  Gonga  Govia 
Sing;    why  don't  you  present  them  to  tbe 
council  ?  I  will  procure  for  you  from  the  ge- 
neral ready  money  to  the  amount  of  tbe  de- 
mand, and  I  will  settle  it  with  Guoga  Gono 
Sing.    Mr.  Fowke  is  at  enmity  with  you ;  do 
you  go  with  Rada  Churn,  and  be  reconciled  to 
him  again ;  and  being  reconciled  to  Mr.Fowke, 
he  wiH  introduce  you  to  the  general,  the  co- 
lonel, and  Mr.  Francis ;  and  he  will  get  yoa 
the  appointment  to  Purnea;   and  I  shtll,  in 
three  or  four  days,  obtain  the  kellant  of  tbe 
aumeeny  of  the  khalsa.    1  replied.  When  you 
have  got  the  kellaut,  1  will  ^et  introdoeed  by 
your  means  to  the  geotleroeo ;  but  it  does  not 
signify  being  introduced  to  Mr.  Fowke. '  I 
cannot  go  to»day,  1  will  go  with  Roy  Rsda 
Chum  to-morrow.    He  said.    It  is  well,    i 
then  went  home  to  my  own  house,  and  west 
the  next  day  to  Mr.  Fowke,  with  RadaCfaaro. 
Mr.  Fowke  was  laying  upon  a  coocb  in  tbe 
hall ;  I  presented  him  with  a  nuzzeer  of  fire 
rupees:  he  put  his  band  upon  the  ouzserr, 
but  did  not  Uke  tbe  rupees.    He  told  roe  to  sit 
down.    I  sat  down.    He  got  up,  and  west  iota 
a  room.    Then  Rada  Cbum  took  me  with  bioi 
into  tbe  room  Mr.  Fowke  went  to.  Mr.  Fowke 
shewed  me  tokens  of  kindness ;  he  gsve  w 
beetle,  rose-water,  and  ottar;   and  told  me. 
Do  you  do  what  Maha  Rajah  shall  tell  yoU' 
I  have  heard  your  praiaea  from  Maba  ^^.* 
do  you  be  perfectly  contented.    Do  you  do 
what  Maba  Rajah  telU  you,  and  1  will  give 
vou  the  business  of  Purneah,  and  confer  mtsy 
favors  on  you.    Having  given  me  beetlei  rose- 
water,  and  ottar,  I  took  my  dismissieOf  soo 
went  home;  andaUid  at  home  two  dayi:* 
neither  went  to  Maha  R^^ah's,  or  Mr.  Fowk^* 
1  thought  the  business  bad,  and tbereforeim 
not  go  out  of  my  house  for  two  daji* 
third  day,  in  the  evening,  I  went  to  »•*■ 'JT 
jah}  and  told  iiim,  1  wUl  go  to  Boog^J  ^ 
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day,  I  have  private  basin«ss  of  my  own;'  Ilann 
come  to  get  my  dismission.-  He  saiil  to  me, 
That  arzee  which  you  gave  in  to  the  governor 
in  Mr.  Fowke's  name,  did  yon  give  it  the  last 
of  Aughun,  or  the  first  of  Poos,  and  when  the 
Governor  gave  you  the  arzee  back  P  Where  is 
that  arzee?  Bring  it  me,  I  will  see  it,  and  Mr. 
Fowke  wants  to  see  it ;  do  you  bring  it  to  me 
to-morrow  evening,  and  then  go.  I  then  came 
lo  my  own  bouse :  the  man  who  was  my  old 
Hoonsby  was  gone  home  at  12  o'clock ;  the 
next  day  1  made  my  new  Moonsby  Kewder- 
nawaz  write  out  whatever  f  remeinliered. 
Having  made  him  write,  1  kept  it  myself;  and 
in  the  evening,  having  put  my  seal  to  it,  car- 
ried it  to  Maha  Rajah's,  and  said  to  him,  Sir, 
this  it  the  arzee.  He  took  it,  and  then  gave 
me  my  dismission. 

What  else  passed  ?— I  don't  remember. 

What  was  the  business  you  thought  bad? 
State  it,  if  you  can. — I  looked  upon  this  as  bad 
business.  Maha  Rajah  told  me  to  give  this 
barramut  against  the  Governor,  Mr.  Bar  well, 
Mr.  Vansittart,  &c. 

Wbo  asked  you  to  give  the  barramnt? — 
Maha  Rajah  Nundocoroar  and  Rada  Churn 
toM  me.  1  saw  his  house  was  a  cutcberry  of 
barramuts;  the  Radsbaky  naan  went  with  a 
barramut,  and  otliera  went  with  barramuts.  I 
was  a  poor  man^  and  was  frightened. 

Did  you  see  the  Radsbaky  men  go  with 
barramlits?— I  saw  the  Radsbaky  people  there; 
all  the  world  know  they  went  with  barramuts. 
•  [Question  repeated.V^il.  I  sat  in  the  dewan 
connah,  and  sai^  the  Radsbaky  people  there ; 
and  from  bearing  from  one  and  another,  my 
own  sense  pointed  out  to  me  that  they  went 
with  barramuts. 

Was  the  barramut  which  Maha  Rajah  spoke 
to  you  about  already  made,  or  one  that  was  to 
be  prepared? — They  told  me  to  prepare  one : 
bow  should  it  be  ready  !  bad  I  a  barramut  cut- 
cherry,  that  it  should  be  ready  ?  (Comaul  O 
I>een  desired  to  go  on  with  bis  story.)  Having 
received  my  dismission  from  Maha  Rajah,  1 
went  to  my  house  at  Hougbly  ^  four  or  five 
days  after  I  heard  that  Moonsby  Sudder  O 
J>een  was  come  to  Calcutta.  I  came  to  Cal- 
cutta, and  one  or  two  days  afler  Moonsby  Sud- 
der  O  l>een  arrived :  afler  be  arrived,  the  busi- 
neas  between  Gunga  Govio  Sing  and  me  was 
aettled.  1  went  to  Maha  Rajah's;  and  told 
liim,  that  the  business  between  Guiiga  Govin 
Biag  and  me  is  settled,  by  meana  of  Moonshy 
Sudder  O  Deen :  give  me  back  the  two  arzees. 
Maha  Rajah  then  said  to  me.  What  is  to  bap- 
pen  in  relation  to  those  rupees  you  convei'sed 
with  Roy  Rada  Churn  about?  I  said.  Sir,  1 
have  not  received  those  rnpees  yet;  when  I 
|ecei?e  back  the  arzees,  I  will  make  the  settle- 
ment with  you,  and  pay  you ;  and,  if  you 
please,  1  will  give  it  you  in-  writing,  I  will 
'give  you  a  receipt  for  it.  Maha  Rajah  then 
aai(f,  Roy  Rada  Chum  baa,  without  my 
jknowleilge,  given  the  arzees  to  Mr.  Fowke, 
and  be  baa  translated  them.  I  said,  I  had  not 
giTea  them  to  Mr.  Fowke  j  1  had  aot  €om- 


plaioed  ;  I  deposited'  them  ^ith  yon :  what  ia 
the  reason  of  3H)ur  having  given  them  ?  Ha 
then  said,  NeiN?r  mind  the  arzee  which  you 
presented  ajEpainst  Mr.  Fowke  by  directions  of 
the  Governor:  do  write  thus,  that  the  Go- 
vernor and  Mr.  Grahiim  made  you  do  it  by 
force  against yaur  will ;  give  a  writing  to  tbit 
purpose ;  and  Mr.  Fowke,  from  seeing  if,  will 
be  pleased'  with  you,  and  he  will  remetnfaer 
you  in  his  own  mind;  he  will  give  you  that 
arzee  and  the  two  arzees  back,  when  you  bav6 
got  the  bosinens  of  Pumeah.  Do  then  give  me 
an  arzee  of  this  kind.  1  was  then  remediless, 
and  considered  in  my  own  mind  bow  I  should 
get  back  the  two  arzees ;  and  came  home,  and 
wrote  down  whatever  occurred  to  me,  i.  e,  1 
caused  it  to  lie  written.  At  noon  1  went  again 
to  Maba  Rajah'a ;  Maha  Rajab  was  not  at 
home.  1  sat  down  till  be  ci^me.  I  gave  him 
the  arzee,  as  be  was  getting  out  of  bis  palan- 
quin. Maba  Rf^ah  read  it ;  and-  said.  This 
arzee  is  worth  nothing ;  you  have  not  wrote 
well ;  do  you  bring  your  moonshy  with  you  in 
the  efening,  it  shall  be  wrote  here.  I  waa 
angry,  and  tore  that  arzee,  threw  it  away,  and 
came  home.  1  went  again  in  the  evening,  took 
my  moonshy,  and  brought  him  into  the  presence 
ofMaha  Rajah.  Then  he  called  bis  own  Moon- 
shy Doman  Smg;  having  called  him,  he  caused 
my  moonshy  to  write  out  a  fouf  draught ;  and 
then  directed  his  own  moonshy  to  write  it  out 
fair.  I  am  not  sure  whether  he  made  l>oman 
Sing  or  my  moonshy  write  out  the  tbul  draught. 
After  that  Maha  Rajah  took  it,  and  struck  out 
some  things  with  bis  pen,  and  made  my  moon- 
shy write  it  out  fair.  When  Maha  Rajah  took 
the  pen  to  alter  the  draught,  I  told  him  I  had 
a  pain  in  my  belly,  and  wanted  to  go  home, 
and  that  my  moonshy  would  write  it  out  fotr. 
Then  Maha  Rajah  said,  Are  you  in  a  great 
deal  of  pain?  1  said,  I  am.  He  then  said, 
Go,  and  come  to-morrow  morning;  Rada 
Chnm  will  go  with  you  to  Mr.  FotHce's,  and 
will  there  cause- the  arzee  to  be  given  to  you : 
I  will  speak  to  Rada  Churn  to  that  purpose. 
I  went  home,  and  then  it  was  about  a  par  or  a 
par  and  a  hatf  of  the  night ;  my  moonshy  and 
8buk  Yar  Mabomed  came  from  Maha  Rajah's. 
Shuk  Yar  Mahomed  said,  Maha  Rajah  sent 
this  arzee,  do  you  put  your  seal  upon  it.  I 
said.  There  was  no  agreement  betwcfen  Maha 
Rajah  and  m^e  about  sealing  it.  I  then  gave* 
Sheik  Yar  Mahomed  my  hooka  to  smoke,  and 
then  he  went  away.  At  that  time  my  seal  waa 
not  in  my  hand  ;  it  was  in  my  chest.  In  the 
morning  J  went  ta  Mr.  Fowke^s;  Rada  Chum 
was  sitting  in  young  Mr.  Fowke's  room;  I 
went  and  sot  down  there:  when  1  had  sat'down 
Rada  Churn  went  in  to  old  Mr.  Fowke.  Rada 
Chum  ataid  a  gurry  or  two  with  Mr.  Fowke.' 
Then  Rada  Churn  came  from  there,  and  sat 
down  where  he  sat  before,  in  young  Mr.  Fowke'a 
room.  In  a  few  minutes  Accour  Mntinaii' 
came  and  called  me,  and  told  me  that  Mr. 
Fowke  wonted  me.  1  went  to  bim ;  Mr. 
Fowke  was  sitting  on  the  bed,  and  gave  roe  a 
chair  to  sit  down  opposite  to  him  ;  M^fitst 
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»  lew  mil  vord»  to  »e;  be  iben  toek  tbe 
waweeinm  the  bed,  anii  deeired  dm  to  seal  it. 
There  were  two  TriDg^y  weiteni  aod  two  Ben- 
galliee  etaadiiie  behiDd  ne,  ene  ef  the  Beo- 
giJIies  was  Aiiboe  Miton ;  tbe  other  I  do  noi 
know.  Mr.  Fowke  aeid,  Seel  this,  and  g^ive  it. 
I  said,  there  as  no  j^greeneol  bctweeo  Maha 
lUjah  and  o»e  to  seal ;  it  is  ootao  arzee;  it  is 
a  jabob  sawaiil,  Who  is  the  person  to  whom 
the  words  Gurroeb,  Puriver,  and  Adawlet 
•GaosteD  apply  f  aiid  who  issues  the  order  ? 
rMr.  Fowke  said,  Lease  that  to  roe.  Tbea 
Air.  Fowke  was  aogry  with  ine;  when  he  was 
luiffry,  I  ffrew  afraid.  When  I  saw  he  was 
angry,  1  put  any  jamma  in  this  manner  abont 
my  neckf  and  fell  at  hii  f4et,  and  said,  Mr. 
Fowke,  ibis  is  all  a  lie ;  1  ass  a  poor  roan ; 
don't  poin  me.  Mr.  Fowke,  hearing  Uus,  look 
lip  a  book,  and  cried  out,  God  damn  von,  yon 
aonof  a  bitch!  Wlien  betook  op  the  bosk, 
nad  csUed  me  names,  I  said,  Bring  it,  and  I 
will  seal  it.  He  then  put  down  the  book ;  my 
body  shook  for  fear,  and  I  sat  down  on  tne 
ground  in  this  manner ;  1  cried,  and  sat  on  tbe 

round.  Be  then  gnre  me  tbe  arnee,  and 
sealed  it.  He  then  cried  out.  Tell  these 
Epple  to  be  witnesses ;  I  said.  It  is  very  weli. 
e  then  took  out  a  fuid,  and  ahewed  me. 
Within  three  yoars  have  yoo  giren  45,000 
Npeef  to  Mr.  Bsrwell ;  t.  e,  15,000  rupees  per 
nnnam  ?  I  said,  I  b«fe  given  it.  He  then 
said,  Did  you  gire  the  governor  a  nnnaeer  of 
16,000  rupees  ?  I  said,  I  gave  it.  Did  you  give 
Husbeia  Juig  12^000  rupees  f  1  said,  Yes,  I  did. 
Did  you  give  Rajah  Ragibnilob  7.000  rupees  f 
I  said  I  dul.  Did  you  give  Caotoo  Baboo  5,000 
rupees?  I  said,  1  did.  He  said,  Sign  this. 
XJpon  some  of  the  names  I  wrote,  1  had  given; 
iipon  others  1  wrote,  I  delivered.  Hnviug 
taken  this  from  me,  he  said,  Go.  I  ran  awj^ 
from  them,  wiping  my  face.  Running  away 
from  tbenoe,  1  came  to  Ike  stair  case,  aid  stood 
there.  Qainsheer  Beg  was  staodtqg  these ;  I 
said  to  him,  £lee,  this  force  is  put  upon  me. 
Samsheer  Beg  said  to  me,  I  see  that  yoo  are 
sbakii^ ;  bqt  what  is  the  oMitterP  I  liave  not 
heard.  I  said  to  him.  Will  you  hear  vfbat  is 
the  matter  P  Young  Mr.  Fontke  and  Bada 
Churn  Gaipo  out  laughing ;  and  utood  at  tbe 
door  of  the  hall.  1  then  said  to  young  A^« 
Fowke,  Give  me  bask  those  papers  which 
your  fatlfter  has  taken  Irom  me  by  force,,  or  I 
will  go  and  complain  to  tlie  gfeneml  and  to  the 
colonel.  When  i  had  said  this,  be  tnid  me  to 
stay  i  they  both  went  in  to  Mr.  Fowke ;  they 
came  out  from  thence,  aft«r  having  staid  a  long 
time.  Young  Mr.  Fowke  brouiclu  out  a  cover 
of  a  letter  of  this  siae,  and  said,  Yotir  arsees  ace 
Uii  within  this ;  I  will  puttbem  to-day  in  my  own 
chest  i  do  you  Come  herein  tbe  morning ;  Maha 
^ah  will  come  also :  whatever  Maba.Rsjsh 
aayff  and  wiil  be  your  pleasure^sliallbadeQe.  I 
HMS  remediless,  and  came  to  my  ow«i  hoiiee. 
fVben  I  got  to  my  own  lioMse,  1  eat  nolhing ; 
fmt  aro9ein  m^  mind.  W  hen  lour  gurries  or  ibo 
day  were  remaining,  I  weotrtomoonshy  Sudder 
0  ttBWiW4A<t  aaid,.B<!^.B4dA  Cbmra  kan  dealt 


tssachcsonsly  (dagger)  by  me;  they  have  ea«r 
ed  nie  to  write  n  very  scandalous  paper  cf  hs* 
ramuds;  if  in  tbe  morning  Maba  R|^  gim 
me  back  this  paper,  it  is  very  well ;  if  he  docf 
not,  I  shall  ruin  myself:  de  yoo  enquhe  after 
me  in  tbe  mernang,  and  acquaint  Mr.  Barvd 
and  Mr.  Vansiltart,  that  this  oppressisB  hu 
been  need  upon  me.  1  am  going  new  to  Miha 
Rajah's,  and  at  night  I  will  come  te  m 
Having  aakl  this,  1  went  to  Maba  Raydi't; 
Maha  Riyab  was  in  private ;  Roy  Rada  Choa 
was  with  him  :  Samsbcer  Beg,  Skiik  Yar  Ms. 
homed  and  I  sat  down  in  tbe  gateway.  1  ni^ 
to  them,  Four  pars  of  the  day  tbia  eppreim 
baa  been  upon  me;  that  1  have  yet  four  pis 
of  the  day  to  remam  in  this  manner.  I  vM 
Yar  Mnbomod  far  a  glass  of  water ;  sod  Iw 
gave  it  me.  Samsheer  Beg  and  I  in  the  etca- 
ing  said  onr  prayers  together.  Afler  sayinf 
o|ir  prayers,  I  wept  to  Roy  Bada  Gbiim,  isi 
said  to  him.  On  year  account  I  have  beH 
abused  and  diigraced  by  Mr.  Fowke ;  sad  be 
lias,  by  force,  canaed  me  to  write  a  psyjer  1 
cannot  prove:  I  cannot  sit,  give  me  a  piHst 
to  lay  down.  Be  then  gave  me  a  pillov,  and 
I  hud  down.  Roy  Rnda  Cbum  saiA  I  bant 
evplaioed  this  matter  to  Maba  Rijab,  and  beii 
very  nngry  with  Mr.  Fowke.  Maba  RtgA 
will  just  now  come ;  do  jfoq  go  la  him,  be  wil 
tell  you  all.  I  lay  theee  about  n  gurry  or  aMss, 
when  Maha  Rqjab  came  out  into  tbe  BeviB 
Coonah :  I  then  went  to  him,  and  sat  down. 
Maha  Riyah  said,  I  have  heard  every  tUsf 
from  Roy  Rada  Chnm :  never  miod,  J  will  p» 
in^he  morning  to  Mr.  Fowke's ;  wkateser  WhI 
content  yoo  shall  be  done.  He  then  gave  m 
beetle  and  my  dismission.  I  thea  went  te 
Moonshy  Spdder  O'Deen,  and  told  bioi  what 
had  paused  betwosn  Mitha  A^h  sad  me,  sod 
then  went  home.  The  nemt  moniiag  1  weel 
again  to  Mr.  Fowke's;  and  there  wee  Mr. 
Fowke,  Maba  Rajah,  and  Roy  Rada  Cbsrs ; 
I  do  not  know  where  young  Mr.  Fowke  wea 
For  fear,  I  stood  on  the  stmr-cose,  and  did  ant 

fo  into  the  room.  About  a  gorry  afWr  Mr. 
oivke  came  out  of  tlie  room ;  I  misamifld  le 
bim;  he  took  no  noUoe  of  it,,aMl  went  sot: 
then  Maba  Rajab.niid  Roy  RadaCbum  estte 
out;  then  1  aaked  of  Malia  Rajah,  ^^^ 
you  done  for. roof  'Hsnnswwred,  J  basee^ 
10  Mr.  Fowke  about  it,  bqt  be  does  not  kair 
me:  do  nqt  yo|i  miml.  la  saying  tiiiei  Vaas 
Rajah  gat  into  his  palanquin,  and  treat  swsjr. 
I  called  out,  Duoy  on  the  king,  and  tbectsi^ 
the  governor,  and  on  the  council.  B^l"? 
called,  out  Duoy,  I  wne  my  jamma,  and  «•*■ 
out,  Mr.  Fowke,  MahoAaiah,.  and  Roy  Bm 
Chucn,  have  caueed  roe  to  write  out  a  nv 
bacamud  paper  against  gentlemeot  sad  1  e» 
iroing  to  .the  court  te  complain.  Then  Yer 
Mahomfd  and  Nelloe  Sinir  laid  boM  of  aiy 
hamis,  or  one  of  tlieui ;  haviog  disengsgvdiay 
bands,  J  went  into  my  own  palanquin,  a^^ 
people,  I  do  not  know  whether  Br.  Fo<»>g 
Mai%a  Rjvjtfh's,  or  Roy  Rada  Chora's,  swii 
scuffling  altwg  witK  my  people  sad:  my  l^J'JJ 
a&ftr  can  koux  qf  |Uiiak.RiyiballMk')i> '">"' 
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Cfomtb'.  TiMed  fhe^  trebt  iSkck.  I  canate 
aM  gtnre  notice  «f  Hr  t6  the  chief  jtiiMSce  lord 
BaulK  I  am  fifty  yeirs  ol<f ;  I  have  seen  the 
Durhara  of  Soubah  aad  Riagir,  and  suCb  a 
(Mitt  I  have  never  aeen.  I  have  read  Of  audi 
m  c^iMrt  thai  Dovr  shah  wan ;  itttf  at  th^  trahe  I 
|04k^  the  eoMplaint,  I  had  no  ulea  it  waa 
iucb  a  court*  I  nnd^eratood  that  Mf.  Fowke 
lats  oppreaaive  aiid  powerfol,  and  Rfafta  Rajfffa 
awi  Raifo  Churn  were  ao  KkeMrise;  atid  did 
Itot  expect  to  have  fomd  sueh  juatice  t6  ^  (i06r 
nan.  1  thoug^ht  fo  myself,!  ahalf  hte  mined, 
tty  |MMt  witi  (^o  from  me.  "When  I  ^6  away 
ih»m  the  ildvi^tet,  Mr.  Fowke  or  IVlaha  Rajah, 
who  are  the  oaaatera  of  the  country,  ^ill  im- 
j^Kmmi  me,  and  very  (Ci^^f  I'oiit  ^>fl  ensue ;  and 
fto  ruin  Will  accrue  to  you,  from  hearini^  Mr. 
Fo^ke'tf,  Mafha  Rajah's,  and  Roy  Itada  Churn*8 
words,  f'rom  dornf^  this  bosineas  to  the  plea- 
wate  of  Mr.  Fowfce,  Maba  Raj^h,  and  Roy 
Rada  Chum ;  I  thou?ht,  if  P  would  a^reie  tu 
talta  a  latae  oath  hefore  the  committee,  no  rntn 
trould  ensue ;  but  my  religion  would  gfo. 

JPid  Maha  Rajah  or  Roy  Rada  Chum  ask 
Tou  for  the  b^rramut  P  and  did  they  tell*  vou 
TOr  what  purposethey  wanted  it  ?— >IVhat  irfaha 
Rajafi  told  me  about  it  I  have  caused  to  be 
Wrote  dowU,  about  the  governor's  bein^  put  to 
•hame  in  Europe :  Mr.  Harwell,  Mr.  Tansit- 
tfivt,  and  Mr.  John  Ghnham,  and  their  conae- 
4ut?nce  in  this  affair,  will  be  less. 

^rom  whom  did  yon  hear  that  the  sfovernor 
and  the  other  gentlemen  would  be  brought  to 
aAiam«>? — l  heard  it  from  the  jVfaha  Rbjah,  Mr. 
Fowke,  and  Rada  Churn. 

When  yOu  had  sealed  the  at^ee,  was  it  re- 
turned to  yuu  or  Mr.  Fowke? — Mr.  Fowke 
kept  it. 

Db  you  know  what  use  Was  made  of  the 
•rzeeP-^I  know  nothing  of  it. 

When  you  aay  you  know  nothing  of  it,  do 
you  mean,  you  have  never  aeen  it  since  ? — 1 
ean*t  aay  1  have  never  seen  it  since ;  I  saw  it 
at  lord  daule's,  and  in  that  room,  (pointing  tu 
the  Grand  Jury  room.) 

Did  you'give  those  sums  to  the  governor  and 
the  other  gentlemen  ? — I  never  gave  any  body 
five  rupees. 

Then  why  did  you  .say  to  Mr.  Fowke  that 
yott  had  ? — Mr.  Fowke  had  taken  up  a  book, 
and  waa  in  a  great  passion.  I  did  it  through 
ftar ;  if  you  was  to  frighten  me,  you  might 
make  me  sign  an  aaaignment  of  the  kingdom 
ofladoatao. 

How  came  vou,  when  you  waa  fritzfhtened, 
ttf  aay  Yes  to  the  questiona  put  by  Mr.  Fowke  ? 
—I  waa  frightened ;  if  he  did  not  intend 
that  I  abould  aay  Yea,  why  did  he  write  the 
paper? 

Whv  did  yon  think  it  would  be  agreeable  to 
Mr.  Fowke  f — Whatever  Mr.  Fowke  would 
Have' bid  me  write,  I  would  have  written. 

Why  ahonid  you  think  Mr.  Fowke  would  be 
aoigry  if  you  said  No  ? — I  was  in  bis  power ; 
he  was  in  a  pasaion,  and  angry  with  me. 

DoD'i  yott  know  that  Mr.  Fowke  wanted 
yoa  to  aay,  1  did  not  give?*^[C<mltl  get  no 
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olhei^  anawiHr  to  fhia  qde^tfWn  tlla*  ^b«f  %Va 
given  tp  the  Idst.] 

What  did  MV.  Fowbe^say  to  you  abouV  ttje 
fnrd  ?— tt6  askdd  me  iff  h«t'|r|freh  Mr.  Aar^ 
4)'ell45,tK)0  rupees  P  1  answirr^,  Yes^  f  wsis 
aa  frightened,  I  shoiiltf  hava  stfitf  YeS  tti  any 
thing  he  sijid. 

Conid  you  coUett,  from  tfte  manner  of  Mi^« 
Fowlid's  putting  tAe  dui}atH>n,  lliat  lie  el)>eiete<l 
VMi  should  answei'Ye^? — I  knew  Very  welf, 
if  I  M  not  say  Yes,  1  fAtould  be  disgraced. 

U6#  did  you  Ihiiow  MetP^WHed  i  >alb 
aworn  at,  aiid  called  natnes,  and  the  book  niVecl 
up,  what  remained  but  to  answer  «a  Mr.  Povi  k« 
pVea^d  ?  Re  dtd  nOt  tell  me  to  say  Tes';  bitfl 
h^  asked  me  if  ff  did;  and  I  answered  Yea. 

What  reason  had- you  at  that*  time  to  sup^ 
pose,  that  M^.  Fowke'  Wanted  you  to  say  thosn 

fsnttemen  had -received  money  ?-^Jt  first  v^\itk 
went  tb  Maha  Rajafi,  bus  asked  fHr  a  barmmut^ 
and  for  the  barratnilt  of  Hi<%e1ee.  Why  am 
I  asked  ttiiaqutestioty,  n^hen  be  has  a  cutcfrerr^ 
of  barran^Uf»? 

Who  do  you  itf^nby  he?  Mr.  FoWke  otr 
Maha-  R^jah  ?^It  was  first'  held*  at  Maha  Ra'<^ 
jah's,  afterwards  at  Mr.  Fowke's.  Who  is  he*, 
that  all  l!lie  world  should  go  to  him  f  h<$  ian4 
counsellor :  there  is  no  other  i^rstfti  in'Catbutta 
that  has  such  an  aasen^blage  of  black  p^opie'at 
his  house. 

Who  Ordered  tSi'e  pei^ons  to  follow  your  paf* 
lanquin,  When  you  weut  from  Mr.  Jp'owke'/sf-^ 
I  do  not  know. 

Whose  servants  are  Sheik  Yar'Mahbmedaiid 
Netto  Sing  P~  Maba  I^Jah  Ntfndocomar's. 

Did  any  botly  else  touch  you ? — iFea,  aiithrf 
hircarraha. 

What  do  you  es^pect  would  \k  done'tti  yon^ 
if  your  people  were  less  powerAil'tStan  theii's? 
— Hbw  do  I  know  wb^th'er  tliey  woufd  carrj^ 
me  to  the'  ffteheral'a  or  elsewhere  ?  f  thobghi 
they  would  either  con6ne  me  in  their  oH^ 
house,  or  carry  me  to  the  geti^ral's. 

Why  did  you  particularly  think  they  wodlif 
carry  you  to  the  generaff'a,  more  than  to  any 
other  of  the  council  f-^Mr.  Fowke  used  to  g^ 
to  three  gentlemen,  the  general,  colonel' Mon* 
son,  and  Mr.  Francis,  i  have  aeen  it  with  mf 
eyes. 

f f  Mr.  Fowkef  had  wanted  you  to  awear  to 
this  furd,  would  you  havedbne  so  P^IP  Ir^  HiRt 
killed  me,  I  would  not  have  sworn  falsely;'  but 
if  he  had  demanded  of  me  to  promise  to  sw^aif 
it  another  time,  1  would  hav6  permitted  it ; 
but  1  would  not  have  done  it. 
'  You  aav,  you  have  seen  the  Radshaky  pe<V-' 
pie,  and  that  it  was  bad  ;  what  did  yoii  m(>aw 
by  bad  ? — I  saw  them  there ;  and  I  thbuglft^ 
t^e  keeping  a  cutcherry  of  harramuts  was'bad. 

Db  you  know  Barnassy  GbosefP-^l  dof  hn 
is  a  ryot  of  mine. 

Did  he  make  any  complaint  against  you  P— * 
Yes,  he  did,  to  the  general ;  he  sent  for  me  ^ 
be  laid  his  hand  upon  the  nuzzer  of  five  r^peea^ 
which  I  offered,  but  did  not  take  it,,  and  gavn 
me  beetle,  and  tok)  me  to  come  to-morrow. 
Hia  Dewan  told  him  I  waa  come ;  the  geneiral 
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My  a  ^'^^^  ^^'  t  whatever  ytm  tell  me  |»T 
worcf  of  mouth  write  down  in  an  arzee,  and  t 
will  inqnire  about  it  in  the  committee.  1 
answered,  1  have  not  m  moonshj  with  me  ;  I 
will  write  it  out,  and  brin^  it  to  morrow 
morning.  The  oo?  ernor  answered.  If  yon  bavt 
not  your  moonshy  with  you,  take  mine ;  and 
whatever  yon  have  to  write,^  he  will  write  it 
The  words  the  governor  then  used,  in  the 
Hindostan  language,  L  did  not  nnderstand. 
He  desired  Mr.  Vansittart  to  ezplmiD  them  le 
me  in  Persian ;  then  Mr.  Vansittari  explained 
them  to  me,  that  the  governor  had  said,  My 
muonshy  is  here ;  do  yon  cause  it  to  be  wrote 
by  him.  I  agreed  to  it ;  and  the  governor 
called  his  owh  moonshy  Shereit  Oollah  Cawn, 
and  told  him,  whatever  this  man  has  to  write, 
do  you  write  for  him.  I  then  cabsed  him  to 
write  whatever  had  passed  between  Mr.  Fowke 
and  me :  having  wrote  it,  I  gave  it  to  the  go- 
vernor ;  and  the  governor  having  caused  it  lo 
be  read  to  him  by  the  moonshy,  be  kept  it,  asd 
gave  me  my  dismission,  and  retjorned  roe  tbs 
small  arzeel  had  given  him.  1  then  cao|e  Is 
my  own  house. 

Was  what  you  dictated  to  the  moonsbj  a 
true  account  ?— Whatever  passed  between  Mr. 
Fowke,  Barnassy  Ghose,  and  myself,  1  cansei 
to  be  wrote  truly. 

Did  the  arzee  contain  any  thing  more  than 
what  passed  between  Mr.  Fowke,  Barnassy 
Ghose,  and  you? — There  might  be  a  word  or 
two  wrote  more,  about  my  own  affairs,  wbicb  I 
do  not  remember,  whether  relative  to  Mr. 
Fowke,  Barnassy  Ghose,  and  myself. 

After  you  went  to  Rajah  Rajebullub,  wbo 
di<l  you  first  apply  to  ? — I  first  applied  to  the 
governor;  he  said,  f  cannot  administer  justice 
to  you ;  they  are  three  gentlemen ;  1  am  bnt 
two. 

Who  did  he  mean,  by  three  and  two  gpotle* 
men  ?— I  do  not  take  upon  me  to  explain  lbs 
governor's  meaning.  He  said.  If  yoa  havs 
any  complaint,  the  king's  court  is  here ;  lodgs 
your  complaint  there. 

Did  vou  lodge  any  complamt  ? — I  then  said. 
How  shall  I  get  to  the  Adawlut,  to  lodge  ny 
complaint  ?  Mr.  Fo who's  people  will  take  o» 
on  the  road.  Then  the  governor  spoke  la  a 
chubdar,*  and  said.  Do  yon  go  along  with  this 
man  to  the  chief  justice's  house.  I  then  west 
to  the  chief  justice's,  and  came  into  his 
presence. 

(Mr.  Sumner  produces  two  arzeest  uid  a  let- 
ter in  which  theywsre  enclosed.) 

From  whom  did  youreeeive'tbene? — I  re- 
ceived them  from  one  of  the  secretaries  of  the 
public  department;  I  received  them  from  Mr. 

Auriol. 

CroU' Examination  ofComaulODeen, 

Have  you  conversed  with  any  body  oo  ttis 
suliject  of  your  examination  ? — ^With  sobsdy. 

■  ■■!■■■  mm  ■ 

*  A  staflliearer ;  one  who  waits  wHh  a  \&af 
staff  plated  with  silvery  and  run*  befm  h» 
miftteri  proclaifniiigatoud  his  titles, 
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wrote  n  obit,  alM  sent  it  and  another  paper,  to- 
cretber  with  me  and  Barnassy  Ghose,  to  Mr. 
Fowke;  and-Mr«  Fowke  would  enquire  into  it, 
and  report  it  to  him  ;  then  the  general's  man 
went  with  me  and  Barnassy  Ghose  to  Mr. 
Fowke'^  houses  he  went  up  stairs,  and  left  us 
two  below  ;  the  servant  then  came  down ;  and 
said,  he  had  delivered  the  chit  to  Ml".  Fowke ; 
that  Rada  Churn  was  then  with  bim ;  and 
when  he  was  gone,  we  should  be  called  up. 
He  went  away  in  about  four  gurry s.  We  went 
up ;  Mr.  Fowke  was  sitting  upon  a  chair;  he 
then  began  to  enquire  of  me  alraut  Hedgelee, 
the  revenues  of  it,  what  it  was  worth,  and 
every  circumstance  about  the  salt,  and  all 
other  matters  about  that  country.  Bar- 
joassy  Ghose  then  told  Mr.  Fowke,  that  I  had 
rented  the  Tecka  Collaries,*  of  £nglish  gen- 
tlemen, at  a  very  great  expeoce. 

What  ^o  you  mean  by  a  very  great  expence  P 
^— Barnii^sy  Ghose  told  Mr.  Fowke,  that  I  had 
expend^()  large  sums  of  money  on  bribes  to 
English  ffentlemen  for  the  Tecka  Collaries. 
JVIr.  FowKe  then  asked  me.  Does  this  man 
sj>eak  truth?  1  said,  He  lies.  Mr.  Fowke  re- 
plied, You  have  given  rupees  ttf  the  English 
gentlemen.  Then  young  Mr.  Fowke  came^ 
and  ther^  was  a  great  deal  of  conversation  be- 
tween them  i  and  then  yonng  Mr.  Fowke  gave 
me  my  dismission  ;  and  told  me  to  come  next 
day.  I  went  accurdin^ly  the  next  morning  ; 
and  Mr.  Fov»ke  again  interrogated  me,  as 
to  all  the  business  of  the  country  ;  and  again 
asked  me  if  I  had  not  given  money  to  Mr. 
Vansittart.  I  answered;  It  is  all  a  lie;  and 
then  Mr.  Fowke  was  angry,  and  he  and  young 
Mr.  Fowke  talked  English  together,  and  dis- 
missed me.     I  went  again  on  the  third  day. 

What  date  was  all  this? — I  do  not  remem- 
ber accurately  the  day  I  received  the  chit  from 
the  general ;  this  conversation  was  either  the 
last  day  of  ^iugbun  or  first  of  Poos. 

What  passed  on  the  third  day  ?•— He  asked 
me  what  I  had  given  to  the  English  gentle- 
men, and  what. to  the  Mutsuddies.-j-  He  told 
me  to  tell  the  truth  :  if  I  did  not,  I  should  be 
greatly  punisjied.  1  said,  1  had  given  nothing 
to  any  body.  He  said,  you  speak  this  without 
reason.  I  then  said,  T  am  a  farmer,  and  no  thief. 

Did  any  thing.raore  pas^  on  the  thu^  day  ? 
«-I  only  went  to  my  own  bouse. 

Did  you  go  to  the  general's  P — I  went ;  but 
I  did  not  meet  with  him  at  home. 

What  did  you  next?— 1  came  home  and  con- 
sidered in  my  own  mind,  whatever  has  past 
between  Mr.  Fowke  and  me,  if  1  write,  and 
give  so  much,  I  do  not  know  whether  the  go- 
vernor will  be  angry  with  me.  What  dM  I 
know  that  the  governor  would  be  angry  with 
me !  therefore  I  did  not  write  much ;  but,  bsT- 
ing  caused  a  little  to  be  wrote,  1  went  and  gave 
it  to  the  governor,  and  I  told  him  alt  by  word  of 
mouth.  The  governor  said.  You  have  wrote 
in  your  arsee  little,  and  by  word  of  smooth  you 

*  Salt  Contracts. 
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Ha? e  yoo  g^ren  an  aoeoant,  in  coovermlioD 
or  writiDgr,  directly  or  indirectly  f — I  hive  not 
«aid  any  tbiog  to  any  body,  or  teen  the  ap- 
yearaoce  of  pen  and  ink. 

Has  any  moonaby  ?— -1  do  not  know  that  any 
noonaby  has ;  I  was  above;  be  was  bdow  ;  I 
did  not  speak  to  bim  about  it. 

Tell  the  day  of  Cbile  yon  went  to  borrow 
money  of  Malta  Rajab  Nnndooomar  ? — I  first 
demanded  it  on  the  first^of  Chyle ;  I  got  the 
rapees  on  the  Idth  or  14tb. 

'  jDid  you  recei? e  the  money  ?— >Yes ;   I  was 
paid  in  gold  moburs. 

Did  you  gire  any  security  ?— -I  gare  a 
tODiassuk. 

When  did  you  apply  to  borrow  the  monev  P 
-—I  often  before  borrowed  money  of  him ;  this 
was  not  the  6r8t  time.  . 

When  was  the  last  time  before  this,  yon 
borrowed  money  of  Maha  Rajah  ?  was  it  within 
two  or  four  months  ? — Not  within  two  or  four 
months. 

[Question  repeated^]  It  was  between  19  or 
14  months.  , 

Are  you  sure  it  was  not  moreP — I  paid  the 
balance  due  to  Maha  Rajah. 
.  *  [Question  repeated.]  It  was  two  or  foor 
years  since  I  borrowed,  when  Rupea  O  Din 
Cawn  was  Pbousdar*  of  Honghly ;  I  hare 
borrowed  none  since ;  I  borrowed  through  the 
means  of  Roy  Rada  Churn :  it  was  in  the 
year  of  the  famine,  fire  or  six  months  before 
tbo  famine ;  I  cannot  exactly  fix  the  date. 

Did  you  never  apply  between  that  time  and 
Ohyle  to  borrow  money  ? — 1  never  made  any 
•pplication. 

'  Had  you  ever  visited  between  ? — 1  bad  fre- 
quently. 

When  did  you  last  visit  him  before  the  month 
of  Chyle  ? — My  son  was  married  in  the  month 
•f  Phaugun,  ami  1  then  paid  the  customary 
compliment  to  Maha  Rajah  of  sending  sweet- 
meats. 

When  did  yon  visit  the  Maha  Rajah  P — I 
carried  the  sweetmeats  myself,  and  presented 
bim  wifh  a  nuzzeer.  We  were  on  terms  of 
friendship  a  long  lime  before. 

How  long  before  the  month  of  Chyle,  in 
which  you  borrowed  the  mdney  ? — It  was  the 
last  of  Phaugun. 

Why  did  you  apply  to  borrow  money  } — I 
bad  occasion  for  it ;  therefore  I  borrowed  it. 
The  bond  carries  an  interest  of  one  rupee  per 
month. 

Had  von  any  conversation  on  any  other  sub- 
ject with  Maha  Rajab  ? — Whenever  I  went,  he 
conversed  wiih  me  on  no  other  subject  but  the 
baramut. 

What  conversation  had  you  the  day  you  re- 
ceived the  money  P— I  did  not  see  Maha  Rajah 
when  I  received  the  money. 

Had  you  any  conversation  with  Maha  Rajah 
at  the  time  ha  desired  you  to  go  to  Roy 
Rada  Churn  about,  the  money  P — ^Tbere  was 
that  coDversatiott  about  the  Munny  Begum  I 

^  Qu.  foi^*d0r,'ajiolicaaiagifknitt. 


related  yesterday :   if  you  please,  I  will  tell  it 
again. 

.  Pid  Maha  ilajah  ask  any  questtoiis  of  yoa 
yourself  P — He«sked  me  if^I  bad  heard  what 
bad  passed  between  the  governor  and  him ; 
he  said,  I  was  not  his  enemy ;  1  was  John 
Graham's. 

Did  he  ask  any  other  question  ,P— [He  re- 
lates word  for  word  whatheaaw  yesterday.] 

Did  RJ^ha  Rajah  ask  any  particular  ques- 
lionsP— Hear  me  what  I  am  going  to  relate: 
he  asked  barramuts. 

Wbat  did  be  ask  about  barramuts  P — He  said 
to  me,  That  when  the  governor  told  me,  I  wilt 
be  revenged  on  you,  1,  being  remediless,  con- 
sulted with  Mr.  Fowke.  If  you  will  bring  to  mo 
the  papere  of  barramuts  against  the  governor, 
Mr.  Barwell,  and  Mr.  Vansittart,  those  gentle • 
men  will  meet  with  shame  at  home,  and  I  will 
give  yoa  the  business  of  Aumeen  of  tha 
Kbalsa.* 

Did  be  ask  you  any  other  words  except 
those  about  the  barramuts  P — Hfe  teid,  Do  yoa 
this  business  of  Hedgeiee  Corogeer,  Tomlook^ 
and  the  aalt  Mhauls,t  and  from  wherever  yoa 
can.    By  hnsiaess,  I  mean  barramuts. 

Did  -this  conversation  pass  on  the  day  Mahs 
Rajah  bid  you  apply  to  Roy  Rada  Churn  P — 
Yes,  that  aay  ;  ana  he  laughed  and  told  me. 
When  the  Burdwan  Rajah  gets  his  dress^ 
theif  1  will  confer  with  you. 

How  came  this  particular  eon versationi  to  ba 
introduced  P — How  shmiid  I  know  what  was 
Maha  Rajah *s  reasons  for  introducing  it  P 

In  what  manner  was  it  introduced  P— I  went 
there  to  visit  him ;  he  told  me  all  these  words, 
and  gare  these  answers* 

Tell  the  conversation.— First,  in  the  month 
of  Pbaogun  J  went  to  Roy  Rada  Churn,  and 
told  bim.  Do  you  tell  Maha  Rajab,  that  tbera 
M  to  be  a  wedding  of  my  son,  and*  beif  him  to 
receive  the  sweetmeats.  Roy  Rada  Chum 
said,  Maha  Rajah  will  take  the  sweetmeats  at' 
your  son's  wedding,  and  will  shew  you  many 
kindnesses;  this  is  your  oldbome;  you  must 
be  on  terms  of  friendship  with  Maha  Rujah. 
He  has  taken  proper  measures  about  the  Go- 
vernor, Mr.  Barwell,  and  Mr.  Vansittart,  and 
other  gentlemen.  What  they  have  ate,they 
will  be  obliged  to  disgorge ;  and  will  be  put  to 
shame  in  their  own  country,  and  will  be  called 
thieves. 

Did  Roy  Rada  Chum  say,  proper  roeasorei 
taken  P  or  did  he  say  that  Maha  Rajah  Nundo- 
comar  said  soP**-lt  was  what  Maha  Rajah 
said: 

Go  on^«^And  in  proportion  to  the  bad  nama 
that  the  gentlemen  have  given  to  Maba  Rajah 
here, .  be  will  have  a  good  one  in  England.  I 
(Comaul)  said.  There  used  to  be  in'eat  friend* 
»bip  between  the  Governor,  Mr.  Barwell,  and 
Maba  Rajah.  Was  it  this?  Wbat  is  the  reason 
of  .their  separation  P  He  auswerisd,  Maba  Rajab 
was  Mr,  John  Graham's  euemy  \  be  was  not 
*     .  .  .         _       ■  ■  *   > 

*  Commissioner  of  tbe  Treasury* 
t  Pipperly  ma^  reyaniiei. 
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«fi  aoemf  pf  4^e  Goveri^or  «r.  Mr.  BwiiritU. 
The  Gorernor  aud  Mr.  Barwell  bad'  tUeiD* 
seiv^  made  the  i^»bf  Blt^ah  their  eoi?o9y, 
fDili^ad  fur^id  bim  lo  go  to  jl^eir  bDU«4»s ;  fund 
J99V  the  Governor  presses  9^aW  ftajab  to  come 
^  bis  bops^ ;  and  Al^  Rajab  i^y9>  I  will 
never  see  his  face ;  1  will  never  g9 ;  and  I 
«b,a]l  iw)naider  well  o^'biip.  I  tk^^  asked,  Wby 
does  Mnha  Asj^b  go  |o  Jjli:.  Bar»'ieir9  aJ^d  Mr. 
VansUt^uri's  ?  Hoy  Had»  Cbt4ro  answered, 
'fhey  are  always  cslliog  hioi,  iq  order  to  re- 
concile him  to  the  Governor ;  W  UfaAipt  Rajab 
^iil  not.  I  said,  Great  wen  know  the  business 
^  great  men  ;  I  am  a  poor  man  :  go  and  tell 
90  much  tor  o^e  to  the  Maha  Rij^ah,  that  I  at» 
going  to  the  w<Mldin«r  of  my  soi|,  apd  request  of 
plm  that  he  will  agree  to  %cc^i  of  tjie  sweet- 
meats. He  then  said,  Po  you  sit  down  S  I  am 
going  to  Itl'aba  Rj»jah.-  lie  returned  in  tw6 
gHrrift  lifter,  apd  ssiil»  I  baire  satisfied  Maha 
lliijab  ;  be  will  accept  the  sweetments.  If  you 
fire  ii»  go  to  Hui9gbly  t/o-day*  go,  and  send  the 
ffWretmeais;  i|i)d  if  you  .do  not  go  to>day, 
<c;^»me  to-m^row^  apd  get  yoiir  disiyiitaioo  from 
lklia|)a  R^jab.  I  said,  I  have  taken  diisoussioii 
from  the  governor,  and  all  the  gentlemen,  ex- 
P0^%  Mr.  C<MCtreM ;  I  will  go  to-morrow  and  get 
VLyi  dismission  from  bim ;'  ami  at  a  par  and  a 
(lalf  of  the  da;^  I  v^.ili  come  to  Msha  Rajab,  snd 
gat  my.  diaoiis^iqn  from  bim.  1  went  next 
morning,  got  my  dismission  from  Mr.  Cottrell, 
•nd  at  a  par  and  a  half  or  two  pars  of  the  day 
I  went  t»  Maha  Kajab's,  He  was  not  there, 
nor  Rpy  Rada  Churn.  I  sat  down  in  the  X>e- 
vranCoonab:  just  as  I  sat  down,  Maba  Ra- 
jibfa  sewarry  came,  and  lie  alao  came.  J  then 
went  down,  and  Maha  Rnjab  was  got  out  of  his 
palMH|uin  ;  a^  he  was  i{oing  in,  I  paid  m;^  sa- 
faou  to  biro ;  Maha  H'«jah  stopt,  aqd  said,  1 
kave  beard  from  Roy  Rada  Churn  about  your 
marriage:  may  God  prosper  it !  Undoubtedly, 
irben  there  is  a  marriage  at  your  house,  and 
|roo  send  sweetmeats,  1  will  receive  them ;  and 
if  there  is  a  marriage  at  my  house,  I  will  send 
sweetmeats  to  you.  He  called  lor  the  pandor, 
gave  me  beetle,,  and  my  dismission,  f  then 
went  to  iiouglily ;  and  at  the  nparriage  of  my 
ion,  I  sent  the  sweetmeats  to  Maha  Rajab  and 

fada  Churn  $  ibey  both  accepted  of  them, 
raturned  tbe  first  of  Cbyle-'-l  do  not  know 
vhether  the  SOtli  Pfaaugun  or  lat  of  Chyle. 
The  first  day  after  my  arrival  I  went  to  pay  my 
irespects  to  the  Governor,  Mr,  Vausittart,  and 
all  the  get^lemen.  Tbe  1^  day  1  went  to  Maha 
B^)ah*s,  MLaba.|i«jah  was  not  there  ;  1  went 
•nd  sat  down  in  the  Dewan  Connab ;  in  a  little 
tune  Maha  Rajah  can^.  I  prteeated  him 
Ifciih  a  uusEBeeff  of  one  gold  mohur.  He  took  it, 
and  desiied  me  to  sit  down ;  which  I  did.  He 
Brst  asked  me  about  my  health,  and  the  aaar- 
riage.  He  then  said,  l>id  you  hear  at  Hoogbly 
what  passefl  between  the  governor,  and  how  I 
have  proved  him  to  be  in  Uie  wrong?  I  said,  1 
have  not  heaid  particularly  ;  bnt  I  have  heard 
yon  gave  in  barramuts  against  tbe  governor, 
and  that  you  have  been  belore  ih*  council  with 

feipea  to  tbt  biR«miili»    t  hv«  aoI  beard 


tbeiABli^ulars;  btttpmleingiepwmlaay.tkit 
tibe^e  Rss  great  fri^^ship  hetwcea  |he  gawr- 
Qor  and  you,  and  now  there  is  a  great  naaseta  i 
people  laugh  at  this.  |f  tbe  afmiodars*  ha^ 
doae  it,  it  wouW  n^  have  signified ;  hut  tkat 
you  bare  done  it,  is  vefy  bad.  Then  Maba  As* 
jab  said,  What  can  I  do  ?  1  was  to  csoape frm 
the goreraor's  ha^d^.  If  1  bad  not  dnue  it,  I 
should  not  have  escaped  from  tbe  gaversir's 
baadis :  being  remedileas,  I  did  it.  He  ihn 
began  to  relate  what  I  related  ycaterday  aa^ 
to  day.  The  conversation  went  00  as  I  yw- 
terday  related  it. 

Wjacn  did  yon  spesk  lo  Roy  Rada  Chan 
about  the  rupees  on  loan? — When  Iwcalsp 
to  Hougbly.  Maha  Rajab  then  told  iDeiS|o 
and  tret  the  rupees  from  oini. 

Wnat  paased  about  barraroats  on  this  hi 
4ay  you  mentioned  f — What  1  have  rdalcd, 
interpreting  many  during  the  oouiat  of  ik 
examination. 

What  was  said  about  barramuts?— Re iai4, 
I  wai  an  enemy  to  John  Qrabam,  and  he  vu 
to  me.  The  Governor  said,  Be  on  your  gyadi 
I  will  consider  of  you*  1  have  consiiltM  vith 
Mr.  Fowke.  Mr.  Fowke  aaya,  l>o  yoo  giti 
que  barramuts  against  the  Goveroer,  Mr. 
Barwell,  Mr.  Yansiitart,  and  other  ^solh* 
man ;  tbfy  will  meet  with  abame  in  tbeir  owi 
ep«i)try  1  and  1  will  prpc^re  for  vou  tbe  kalhil 
of  tbe  aameen  of  the  kbalsa.  J,  being  rssK- 
dilesa,  gave  in  a  barramut  against  tbr  G<»var' 
nor,  on  account  of  Munny  B^um.  Tbeiawtf 
a  conversation  intheoouooil  about  the  gofcriMr 
and  ma  till  one  par  of  ibe  night.  J  have  piav« 
ed  tbe  governor  to  be  in  the  wrong.    Rs 


*  Landholders.  Tbe  term  semindar  is  d^ 
rived  from  the  Persian  words  stimm,  laad :  tod 
4ifar,  holder  or  keaper.  Vmler  tbe  MaboniiM- 
dan  govarnmeat  of  India,  tbe  M^ind^  wssaa 
officer  cbargjod  with  tbeauperintendanoeof  Uia 
lands  of  a  district,  financially  coosidered^  tbi 
protetstioa  of  the  cultivators,  and  the  realiiaiioa 
of  the  goverument  shara  of  tbe  produce  ^  ail 
of  which  he  was  alkwad  a  cpfanu'siiai 
amounting  to  about  tO  par  cant.,  and  ooeaiisiN 
aOy  a  special  grant  of  tbe  go? emmeat  sban  of 
a  prl  of  the  produca*  for  tiia  aabsiatasirt.  lin|- 
ed  a  Nauncar,  As  tbe  appointOMUit  ta  taa 
office  wasgeiiecally.  oantiuued  in  tbeaaaitprf* 
son,  and 'freigueiit^  to  bis  hetra,  so,  taproM 
of  time,  aud  tbmugh  the  decay  of  ^J[^ 
powers,  and  the  confusion  which  ensued,  IM 
heiaditary  right  (at  best  <Mily  pieaeiipUra)  «y 
claimed  and  ucitly  acknowiedgsd  to  bail (M 
9emindtiui  and  (particuUrly  ia  tbeprsviBOS 
of  Bengal)  from  being  the  mere  aup^^f^ 
ants  of  tbe  had,  they  haaa  been  d«rfawd  m 
haieditary  prapriatars  of  the  aul ;  and  the  as* 
fore  fluctuating  data  of  garevatatat  »^ 
under  a  permaaeot  setllemcal,  beea  oaatteli- 
bty  fixed  in  parpistatty.— Far  fiirther  iofcni«- 
tion  00  «hisaabj[«cl,  see  the  Fihh  Report" 
tliahaa.  HonaaatfCommoas)  oaths  Ay*; 
the  Beat  India  Canpaay,  and  ibe  wmn 
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kiwg  barraiAQlt  •£  Uidjg eke,  to.  afMoel  Ibe 
eaine  g«iitleiveo. 

Did  Maha  Rajah  desire  you  to  get  false 
WmiintiU?«^He  said  aething  ^  ^n^  ^^  ^bIsb 
iNvramuM ;  he  desired  me  to  briag  tack  as  I 
iPOuldgoL 

Did  he  desire  vou  to  get  fake  harrainuts,  or 
^SDfob  people  tviio  had  aetuaUy  giteo  oiooey  ? 
t— He  De?er  said  I'alse  or  true. 

Did  you  uaderftand  that  he  meant  false  or 
true?— Hour  ahoald  1  kaow  what  tras  in  his 
breast? 

If  vou  bad  been  willing  to  oblige  bim*  do 
you  fbink  fake  barcamats  woold  bM'e  answer- 
ed, that  parpo^e  ? — What  1  koHw,  audhesaadi 
I  tell.  .1  caoooi  tell  wtiat  b«  thought. 

Was  the  matter  of  the  arswes,  eumpbuaiog 
pf  GuDga  Govia  Siug,  true  or  false  ?— I  did 
not  give  them  in  as  complaints ;  i  did  it  to 
-frightea  hiw«  I  wrote  therein  whatever  J 
thought 

[(^uestkin  repeated.]  I  did  not  do  it  as  a 
eompkiot ;  1  wrote  much  to  frighten  bim. 
Tiiere  was  some  money  due  to  me :  1  put  in  a 
jgreat  deal  mure  to. 

What  k  the  amount  of  the  money  demanded 
by  the  arsEQes?-r-Ydu  have  the  araees,  look  at 
them.  . 

yVw  the  whole  of  the  money  due  demanded 
in  the  arzees  ?— It  is  the  custom  of  farmers, 
where  one  rupee  is  dQe,  to  put  in  four.  If  i 
eomp|aioe«J,  1  should  specify ;  if  on  oath,  I 
ahould  specify.  There  may  be  money  due 
firom  me  to  tke  Company  :  l  should,  if  asked, 
•ay  tb^re  was  none  due. 

Is  that  matter  settled  between  Gunga  Govin 
Sing  and  you? — It  is,  by  Moonshy  Sudder  O 
P«en. 

What  did  you  receive?— No  one  talks  fii 
their  own  riches. 

[Question  repeated.]  If  Mr.  Cottrell  was  to 
know  Mr  hat  I  received,  he  would,  upon  my 
going  ajw^ay  fnnn  hence,  immediatrly  imprison 
me.  I  am  iod«lrieil  to  other  merebanta:  if 
they  were  to  know  I  bad  received  money,  they 
would  come  upun  me.  Whatever  was  wrote  in 
the  arzet*,  I  g<»(. 

Did  )fou  get  36  000  rupees,  which  k  men* 
Uoned  iu  the  arzee  ? — I  did  get  96^000  rupees. 
Farqters  engaged  iu  husiaesa  have  various  ac- 
eompts..  I  owed  him  money;  that. was  d«« 
ilaeted.    1  ret^-ived  M»me  money. 

Did  you  naoeive  the  wbok  in  money,  or 
was  the  debt  of  yours  toliim  set  off  ?-f-lt  was 
«alUed  by  Meonahy  %Mvv  O  Deea.  What 
was  due  to  ase  I  got ;  what  was  due  to  htm 
begot. 

Did  yeu  get  6«0QO  rupees  in  money  or  seen* 
FttuM  ? — I  gat  m4>re. 

Did  you  get  it  in  caab  P — 1  received  ia  leady 
■Mmay  more  than  6^000  rupees. 

Did  you  receive  move  than  ia  dite  ? — E  got 
1(M>00  rupeea  ia  ready  money:  16,000  was 
4im  iiropa  nas  to  lum  ;  that  waa  allowed  bim. 

Waa  tba  matter  of  eompkint  in  the  araees 
trae  or  fake?— What  waa  wcate  in  theju-sees 
va»  partl]^  ^rae»  and  pailly  WHigfBHtad  iiraiQ 
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the  enmitf  between  us*     I  bad  iSfarate 

compts,  by  which  part  of  the  huainesa 
settled. 

Was  that  16,000  rupees  due  on  aocom|it 
mentioned  in  tbearsee? — It  waa  not;  tJiat  I 
wiote  to  frighten  him ;  I  had  not  lodged  a  cona* 
plaint,  I  had  not  taken  an  oath.  Now  1  have, 
1  will  auswer  whatever  you  ask. 

Were  the  10,000  rupees  due  on  the  reaaona 
in  the  arzee  ? — Gunga  Govin  Sing,  as  Dewan 
to  the  Committee  of  fievenoe,  should  have  made 
advances  to  me  on  account  of  the  salt-worka: 
instead  of  making  them,  he  detained  as  a  de- 
poait,  and  made  over  that  sum  aa  a  traaafer, 
tor  my  account  of  land  revenues. 

Was  you  greatly  indebleil  on  account  of  your 
land  revanoe  f—l  was  indebted  a  laige  aum  af 
money. 

Did  Nnndocomar  aver  tell  you,  that  Rojr 
Rada  Chum  bad  iaformed  him  what  pasvad 
when  he  delivered  the  arzees?— Yes.  That 
when  the  account  came  before  the  council,  the 
general  would  see  that  justice  was  done.  Haw, 
do  I  know  what  was  in  his  breast  ?  What  he 
told  roe,  I  have  answered. 

When  did  you  6r8t  after  s»  to  Mr.  Fowka'af 
—I  don't  remember  the  day. 

As  near  aa  you  can  recollect?-^!  think  Uw 
day  fidlowiog. 

Who  did  yott  see  at  Mr.  Fowke's?— How 
can  1  tell  ?  There  was  a  cutcbevry  tbiere. 

Do  you  remenUter  the  names  of  aay  persona 
you  saw  there  ?-«-I  can't  tell  the  name  of  any 
one.  There  were  a  great  many  peopk;  a*- 
mjndars,  moguk,  bootaus,  and  hircarrahs. 

Do  you  know  the  name  of  any  one  peraaa 
you  saw  in  the  house?— I  did  not  go  to  write 
down  their  names.  I  might  have  seen  many 
wlmse  names  I  knew,  but  don't  recollect. 
There  waa  one  of  Mr.  Fowke's  Moooahya^ 
eiiher  that  or  the  next  day,  1  don't  know  which, 
quarrelled  with  me;  and  Roy  Rada  Chum 
threatened  the  Moonshy.   ^ 

Did  you  see  any  one  the  first  day  wham 
name  you  recollect? — I  do  not  recollect  the 
name  of  any  one. 

Did  you  see  Mr.  Fowke?— I  preaented  a 
nuzzeer  to  him. 

Did  you  see  young  Mr.  Fowke? — He  waa 
in  the  room ;  I  saw  him  Hit  writing  in  hk  T9om% 

Did  you  speak  to  him? — No. 

Was  there  much  cuuveri»aiion  between  Mk 
Fowke  and  Roy  Rada  Chum  ?— Much  laugh* 
ing  and  jukiug. 

Did  you  lell  Mr.  Fowke  what  had  pra« 
viously  passed  between  Maha  Rajah  and  you  ? 
—Not  at  that  time.  [Do  what  Maha  Ra^ 
jab  bids  you.]  1  neither  understood  it  to  ba 
with  resfiect  to  Gunga  Govia  Sing,  or  any 
body  else.  1  understood  in  uiy  own  breast,  I 
umkrstood  Maba  Rajah  and  Mr.  Fowke  talk  in 
thk  way. .  i  said  to  myself,  I  am  poor,  don't 
go  into  such  company  ;  and  I  went  to  neither 
of  them  for  two  days.  I  went  on  those  two 
days  to  pay  visits ;  why  should  1  go  on  thk 
business  ? 

Wbtta  waa  MooDiby  Biidder  O  Dean  at  that 
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time  f — He  was  at  bis  out-bouse ;   oot  iu  Cal- 
e4i«ta. 

Did  you  make  any  objections  to  wbat  Maba 
Ilajab  struck  out  of  the  arzee  ? — No. 

What  were  the  wordy  P — I  remember,  (}e- 
reb  Puriver  (and  repeats  some  other  words ;)  I 
iieard  it  read  ;  but  do  not  remember. 

When  did  you  ^o  again  to  Mr.  Fowke'sP — 
The  hext  day,  at  nine  in  the  momiog,  or  rather 
after. 

Who  was  in  Mr.  Fowke*8  room  when  you 
went  to? — Accoor  Munnab  called  me^aud  car- 
ried me  with  him.  Mr.  Fowke  was  sitting  on 
bis  bed,  with  his  ^t  up ;  there  were  two  Ben- 
gallies  and  two  writers  standing  behind  me. 

How  long  did  the  two  Bengallies  and  two 
writers  stay  there  P — As  long  as  there  was  good 
conversation  between  Mr.  Fowke  and  me,  1 
know  tbat  four  men  Stood  there ;  when  be  took 
up  the  hook,  and  J  threw  myself  down  on  the 
ground ;  1  then  looked  up,  and  said,  Bear  wit- 
ness; and  after  that,  I  don't  know  who  weut 
•r  came ;  I  was  down  on  the  ground  crying. 

When  you  called  to  bear  witness,  were  the 
two  Bengallies  and  two  writers  in  the  room  P-~ 
1  do  not  know  whether  any  one  was  there;  I 
hardly  saw  myself.  When  Mr.  Fowke  took 
«p  the  book,  and  I  satoD  the  ground,  and 'Called 
out.  Bear  witness,  I  do  not  know  whether  there 
were-a  hundred  or  none  :  I  was  distressed  at 
my  own  situation. 

Did  any  body  say  any  thing  to  you  P— No. 

Did  any  person  in  the  room  do  any  thing  P — 
Wbat  should  they  do? 

When  yon  went  into  the  room,  was  the  door 
fastened  P— When  1  went  in,  it  had,  been  fas- 
tened ;  when  I  came  out,  it  was  not  fastened ; 
when  I  went  away,  It  was  opened. 
.  Were  there  many  people  about  in  the  te- 
randa  P — At  that  time  tkerB  were  but  two  or 
three  people;  it  was  past  Mmi ;  they  were  all 
gone. 

Did  yon  offer  to  go  away  when  Mr.  Fowke 
threatened  yoa.^ — How  could  1  go,  without 
Mr.  Fowke's  leave  P 

Did  you  e?er  ask  leave?'— Why  should  I 
ask  leave  P  I  put  my  clothes  round  my  neck, 
and  laid  down. ' 

Did  any  person  besides  Mr.  Fowke  threaten 
youP— >Young  Mr.  Fowke  shewed  me  kindness. 

Was  be  in  the  room  thenP — Ho;  when  1 
eame  to  the  stair-Ksase,  I  saw  young  Mr.  Fowke 
and  Rada  Churn. 

Are  you  sure  you  had  not  sealed  the  arzee 
before  these  threats  P — I  did  not. 

When  you  sealed  it,  did  you  sign  itP — I  do 
not  remember  whether  1  signed  the  arzee  or 
no :  1  think  not. 

Do  you  mean  by  sigoing,  putting  your  name 

'  to  it,  or  putting  <  volaab'  to  it  P— 1  was  at  that 

.time  out  of  my  senses ;   I  can  say  with  oer* 

taintj^,   that  in  my  remembrance  I   did   not 

ffign  it. 

Was  you  ever  threatened  by  Mr.  Fowke 
more  than  onceP — Not.  after  the  other  dispute 
in  the  month  of  Poos. 

Pid  be  threaten  then?«*Itvaf  barah  oon- 


Tersation ;  but  not  ao  bad  as  the  last.  1  have 
not  seen  him  since,  except  at  the  chief  justice** 
and  here. 

Are  you  sure  you  did  not  see  him  again  that 
day P— Why  should  IP  Young  Mr.  Fowke 
comforted  me :  1  went  away  to  my  own  house. 

At  the  time  the  book  was  taken  up,  who  were 
there  P — The  four  men  were  there ;  but  nol 
when  I  was  crying  on  the  ground. 

Did  you  write  on  tbe  ground  P— Yes. 

Did  yon  carry  a  pen  and  ink  with  yoa  ?«* 
There  was  a  sicca  dewat,  pen  and  paper,  ready 
upon  Mr.  Fowke's  bed. 

Do  yon  recollect  wbat  was  wrote  P — First, 
the  name  of  Barwell  was  wrote,  15,000  mpees 
per  year  for  three  years,  45,000  rupeea.  The 
governor,  in  a  Nazznrana,  15,000  rupees,  tbe 
word  governor  was  not  used,  but  Mr.  Hastings. 
Uushier  Jung  li,000  rupees.  Raja  Rajebal- 
lub  7,000  rupees.  Cantoo  Baboo  6,000  ni« 
pees.* 

Had  you  ever  seen  thai  furd  before  ? — ^No. 

Ha?e  you  since  P — No :  it  is  nOt  a  furd ;  but 
such  a  piece  of  paper  as  this,  (shewing  a  sheet 
of  white  paper.  J 

Was  there  any  other  writing  P — Nothing 
more  was  wrote  {  what  be  toM  me,  I  wrote ; 
nothing  else  was  wrote:  the  words  I  wrote 
were  *  Russail  nedum'  and  '  Dadum.' 

How  many  times  did  you  write  these 
words  P—!-On  the  first  name  I  wrote  *  Rnsasn 
nedum,'  1  wrote  one  or  the  other  on  the  five 
names. 

Did  Mr.  Fowke  read  the  furd  to  tou  P — He 
took  it  in  bis  hand,  and  aaked  me.  Have  yoe, 
for  three  years,  given  15,000  rupees  a  year  to 
Mr.  Barwell  P  He  did  not  tell  me  so  from  read- 
ing the  furd.  I  answered,  Y^ s.  Sir,  I  have 
given  it. 

In  what  language  was  the  furd  wrote  ? — la 
Persian. 

In  whose  hand  did  it  appear  to  be  written  P 
—1  don't  know ;  tbe  letters  appeared  to  be 
Rada  Churn's :  1  speak  from  guess. 

How  came  you  to  say  Yes,  rather  than  No, 
to  Mr.  Fowke's  question  P — He  held  up  a  book 
to  me,  when  I  refused  to  seal  the  arzee  ;  I  in- 
tended to  say  No. 

Did  you  think  Mr.  Fowke  would  strike  yon, 
if  you  did  not  say  Yes?— When  he  held  op 
the  book,  upon  my  saying  No  to  his  desire  of 
sealing  the  arzee,  f  conceived  he  would  baTO 
struck  me  if  I  had  answered  No  to  the  questkm 
put  as  to  the  iiird. 

Wbat  distance  of  time  was  there  between 

*  The  Rupee  is,  as  a  silver  coin,  of  compa* 
ratively  modem  currency ;  for  there  do  not 
exist  any  specimens  in  that  metal  of  a  date^« 
terior  to  the  establishment  of  the  Mofammme* 
dan  power  in  Indie;  of  gold  a  great  many 
ha?e  been  preaerved  of  far  higher  anti4|aity. 
The  imaginary  rupee  of  BeoMl,  called  the 
}:urreut  rupee^  in  which-  the  Comiiany's  ao« 
counts  were  formerly  kept,  itas  nominally  va- 
lued at  9f.  and  the  real  coin,  or  gicea  rup€e^  }4 
per  cent.  beticDr  than  ^  ^^larxenl  rnpef. 
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yoor  fixiDip  your  seal  to  tbearzee  No.l,  aod 
your  signing  ibe  furd  P — I  cannot  tell  the  mo- 
ments or  mioMies ;  bat,  as  soon  as  the  arzee 
was  done  wiUi,  Mr.  Fowke  produced  tbe 
furd. 

Did  any  tbing  pass,  between  Toar  sealing  tbe 
arzee  and  Mr.  Fowke's  prodocing  tbe  furd  ? — 
No ;  notbiog  passed. 

Did  you  see  tbe  long  arzee  witnessed  ?-^I 
did  not  se^it;  it  was  not  before  me:  Mr. 
Fowke  said,  Be  witness^  to  it. 

Were  tbe  two  Trtngy  writers  in  tbe  room 
black  or  wbite? — Black;  1  know  one|  the 
otber  I  do  not. 

Wbere  was  tbe  little  nrzee  sealed  ? — la  my 
own  bouse. 

Did  you  seal  any  otber  arzee  ? — ^Two  against 
Guoga  GoTin  Sing,  in  my  own  house.  I  seat- 
ed no  otber  in  Mr.  Fowke's  house. 

Was  there  any  body  in  tbe  room  besides 
Mr.  Fowke  and  yonrselfp— Yes,  there  were 
some  men. 

Do  you  believe  they  were  tbe  same  men 
who  were  first  in  tbe  room  ?-^I  cannot  tell. 
As  soon  as  Mr.  Fowke  told  me  to  go,  I  went. 

Did  you  observe  any  different  people  in  the 
room,  at  tbe  time  of  your  recollection  ? — How 
do  I  know?  1  went  awafy  wiping  my  face. 

Did  any  body  offer  to  stop  your  going  out  of 
the  room  r— No  ;  when  Mr.  Fowke  bid  me  go, 
I  went. 

At  tbe  time  Mr.  Fowke  lifted  op  tbe  book, 
what  position  was  he  in? — He  sat  upon  tbe  bed, 
with  bis  feet  hanging  down. 
.  At  the  time  too  sealed  the  large  arzee, 
where  was  it  ? — Mr.  Fowke  look  it  from  the 
bed,  near  the  pillow ;  and  asked  me  whether 
I  had  given  that  arzee  ?  1  said,  Sh*,  this  is  not 
an  arzee;  it  is  a  jabob  sawaul :  Maha  Rajah, 
having  taken  a  draught,  has  given  it  for  your 
aatisfaclion.  When  I  was  upon  the  ground, 
he  gave  it  into  my  hands,  and  I  sealed  it. 

Did  you  either  sign  or  seal  tbe  furd  ? — 1 
signed  it. 

[Question  repeated.] — I  neither  put  my  seal, 
nor  wrote  my  name.  I  wrote  Russan  nedum 
and  Dadum.  Whatever  Mr.  Fowke  bad  told 
me,  1  should  have  done. 

Did  Mr.  Fowke  bid  any  hotly  be  witnesses 
to  tbe  ford  ? — I  put  my  duskeet  to  tbe  furd, 
and  Mr.  Fowke  bid  roe  go. 

When  Mr.  Fowke  gave  you  the  ford,  did  he 
hid  you  do  any  thing  with  it  ? — He  told  roe  to 
write  upon  it. 

After  you  bad  wrote  upon  it,  as  Mr,  Fowke 
did  not  understand  Persian,  did  he  desire  any 
body  to  explain  it  f — No. 
^  At  tbe  tiroe  you  went  to  tbe  governor,  why 
did  you  carry  an  arzee  deferent  to  that  which 
you  afterwards  wrote  by  the  governor's  Moon- 
^y  ? — Tbe  general  had  referred  roe  to  Mr. 
Fowke  for  enquiry.  M  r.  Fowke  is  an  English- 
oian,  and  I  am  a  poor  farmer :  tbe  governor  is 
the  master  of  tbe  coontrv.  God  knows  whe- 
ther he  will  be  angry  with  me  if  I  write  a  long 
arzee,  therefore  1  wrote  a  little,  and  said  a  great 
iteal  by  word  of  moatb.    In  tbe  little  arzee  was 


wrc^te,  Tbe  general  has, referred  me  to  Mr. 
Fowke ;  Mr.  Fowke  has  said  so  and  so  to  me  | 
and  then,  having  given  in  tbe  small  arzee  to 
the  govertior,  I  told  him  every  thing  by  word 
of  mouth. 

>  Was  it  tbe  small  arzee  that  was  sealed  aod  > 
sent  to  Mr.  Fowke,  and  then  carried  to  the  go* 
vemor? — When  Maha  Rajab  required  the 
arzee  from  me,  the  roan  who  bad  been  my 
Moonshy  was  ^one  home.  I  caused  to  be  wrote 
whatever  was  m  my  remembrance  by  my  new 
Moonshy. 

Was  that  the  same  that  was  given  to  the  go* 
vernor  ?— It  was. 

At  the  time  the  barramnts  were  first  men« 
tioned,  by  wboro  were  tbey  mentioned?— 
When  I  spoke  about  the  sweetmeats,  Rada 
Churn  first  told  me. 

Did  Rada  Churn  tell  you  to  get  barramuts^ 
or  did  be  tell  you  that  Maha  Rajah  wanted 
them  ? — At  that  time  be  told  me  what  I  have 
repeated  about  their  coming  to  shame  in  £ng« 
land. 

Did  Roy  Rada  Churn  ever  desire  you  to  get 
barramuts?-'— Whenever  I  saw  him,  be  asked 
them'  from  me. 

Mention  tbe  particular  time  when.*— When- 
ever people  have  any  business  with  Maha  Ra- 
jah, they  first  apply  to  Rada  Churn  ;  Mabil 
Rajah  is  tbe  master,  Rada  Churn  the  son. 

Examined  by  Mr.  Fow1^» 

Did  Gunga  Govin  Sing  know  that  you  had 
pot  the  arzees  against  him  into  mine  or  Rada 
Churn's  hands? — ^Gunga  Govin  will  tell  you  ; 
bow  should  I  know  ? 

Did  any  body  else  know  ? — How  sboald  C 
know? 

How  could  Gunga  Govin  Sing  be  frightened, 
if  be  did  not  know  ii? — ^There  was  a  convert 
sation  upon  it  between  Gunga  Govin  Sing  and 
me. 

Repeat  that  conversation. — I  said  to  Gonga 
Govin  Sing,  Pay  me  my 'rupees;  if  you  do 
not,  Maha  Rajah's  doors  are  open  for  barra- 
mnts ;  I  will  go,  and  having  written  a  great 
deal,  will  present  an  arzee  against  you  to  tbe 
Maha  Rajim.  Gunga  Govin  Sing  said,  What 
will  be  tbe  effect  of  your  giving  an  arzee  ?  at 
last  you  will  be  put  on  your  oath  on  it  in  tbe 
English  Durbar.  Do  I  forbid  you  giving  in 
an  arzee  ?  whatever  balance  is  due  from  you 
on  acconnt  of  tbe  revenues,  I  will  imprison 
yon,  and  get  from  you ;  or  else  let  Moonshy. 
Sudder  O  Deen  come,  we  will  settle  it  among 
ourselves ;  if  not,  and  yon  wish  to  be  a  great 
man,  go  and  take  a  false  oath  before  Maha  Ra- 
jab. 1  said,  Give  me  my  dismission,  and  I 
wiH  go  tor  the  Moonshy,  and  I  and  the  Mood-< 
shy  will  come  together.  He  said,  You  are  at 
liberty  to  go  or  stay ;  Vfhy  do  joa  want  dis« 
mission  from  mer  get  dismission  from  Mr.* 
Cottrell.  Tbe  next  morning  I  caused  tbe  arze« 
to  be  written. 

Did  you  ever  acqnaint  Gunga  Gorin  Sing^ 
tbat  you  had  actually  lodged  it  ? — Every  day 
he  threatened  me,  and  I  threatened  bim«    m 
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liuf^bed,  mi  f  lai«b«t.     We  rtaid  id  atptt^ 
tatioo  of  fhe  Moonmy's  comtnir. 

DhI  yoa,  at  My  time,  ackmmle^^  yotir 
■eat  to  be  prnt  to  the  q^reat  araaet  before  wrt* 
nemefi  P — From  that  time  I'  have  complatRed, 
that  Mr.  Fowke  caos^  me  to  put  my  aeal  to 
the  arsee  by  fVnrce. 

^Qtw  often  dnl  you  go  to  ?nit  Mr.  Fowk6 
junior  before  the  lotigp  araeee  was  aealetf  and 
witoeased?— Altogether  I  went  aAoot  tbree 
tknes  to  kia  house  ^  when  I  tameftftm  Hougb- 
ly,  1  do  not  remember. 

When  waa  tlie  first  time? — Every  thing 
was  from  tbe  end  of  Chyle  to  the  7th  oT  By- 
aaak. 

Knowing  Mr.  Fowke^s  bouseto  baacvticheis 
fj  of  barramttts,  how  came  you  to  go  to'it  ?  ^ 
Maha  Rajah  told  me  to  go,  and  be  reconciled 
to  him. 

Did  you  ever  tell  any  body  that  yon  had 
ffiren  the  sums  mentioned  in  the  ford  ?-^1f  I 
had  ^iven,  1  should  have-told ;  should  I  say  I 
had,  if  I  had  not? 

BxaoaiDed  by  the  Cwrt, 

Was  any  thing  said  about  carrying  tbe  arzee 
to  council  ? — Mr.  Fowhe  desired  me  to  go ; 
then  f  I]  aaid  to  Roy  Rada  Churn  and  young 
Mr.  Fowke*  As  yon  have  caused  me  to  write 
this  arzee  by  force,  and  you  will  send  it  to 
council,  havioff  my  torn  jammah,  I  will  go  to 
the' councir  before  it. 

J>id  you  ever  desire  of  Mr.  Fowke,  or  Mi^ha 
Rijah,  that  tbe  arzee  ahould  not  be.  carried  to 
the  council  ? — At  the  time  I  came  out  of  Mr. 
Fowke  senior's  room,  I  said  to  Roy  Rada 
Churn  and  young  Mr.  Fowke,-  Give  me  back 
that  arzee  aud  furd  which  Mr.  Fowke  bus 
caused  me  to  sigu,  or  I  will  immediately  gp  to 
the  council  and  complain. 

Did  yoti  ever  ask  Mr.  Fowke  to  return  the 
arzee  ? — I  demanded  it  of  him  the  next  day,  in 
the  room  i  Maba  Rajah  waa  there,  Roy.  Rada 
Churn,  and  Mr.  Fowke. 

Did  you  ever  consent  to  have  that  arzte  de- 
livered into  council  ? — I  never  did; 

Was  the  pen  English  or  Persian  ?— U  was 
an  Hindostannee  pen  and  a  silver  ink- stand ;  the 
sicca  dewat  and  iiik)-stand  were  both  silver. 

Had  vou  any  reason  to  think  that  Mr.  Fowke 
knew  of  your  coming  ?— -The  night  before  tbe 
,  draught  of  the  arzee  had  been  wrote  at  Maha 
Rajah's,  he  sent  to  call  me. 

When  did  he  seodtocall.you? — In  theev^n- 
ing^  when  1,  was*  going  to.  get  my  dismission, 
Blaba  Riyah  said,  Write  an  arzee,  and  carry  it 
to  Mr.  Fowke ;  Roy  Rada>  Churn  will  go  with 
yovL ;  an  hircarrab  of  Rada  Churn's  tiie  next 
day  nailed  me  to  go  to  Mr.  Fowke's,  when  I' 
was  at  Mr.  Cottrell'a 

Were  the  auras  in.  the  furd  iu.  words  at 
length,  or  in  figures? — Tbe  naaiea  were  in. 
words ;  the  siims  in  fig-ures. 

What  sort  of  figures  were  they  wiote  in  ?^~ 
lo.  Persian. 

Mr.  Sumner.  I  received'  two  arzees  enclosed' 
jfe<thiatotter, signed,  Jose^  Fowke-;  tofvlher 


with  two  Bofltsh  translates  of  tbears^es.  I 
aflft  secretary  to  the  revenue  co«aeil.  It  ifi  cot- 
ternary  to  remove  papers  from  one  ofiee  lo 
aootber,'  wb^n  they  are  sent  by  miolake.  It 
should  have  been  sent  originally  lo  my  ofBee. 
f^reaanting  an  ansee  is  the  Aode  of  iuktstotio^ 
sfu  enquiry,  t  have  bnew»  censures  and  pu- 
nishments inflicted  by  the  board  in  eonsM|iieiice 
o^vnen.    t  have  known  examkied 

both  on  oalh  and  withovt ;  the  pavties  ■ecoaed 
examined :  I  beNeve,  1  have  known  the  party 
aeeuaed  examined  on  oath.  T\tc  subject  of  the 
areea  waa  proper  matter  lobe  enqnired  i«to  in 
my  department :  I  allude  to  the  large  arzee. 

Mr.  Auriol,  Young  Mr.>  Fowke  called  on 
me  one  morning  at  breakfast,  and  gave  me  a 
letter  addressed  to  the  governor  general  and 
council ;  which,  as  they  were  to  sit  that  morn- 
ing, I  desired  might  be  delivered  to  th<»ni« 
That  letter  contained  these  papers.  I  delivered 
them  to  the  council ;  tbe  governor  general  was 
not  present.  I  received  no  order  respecting 
them,  till  Mr.  Fowke  had  sent  a  second  fetter 
to  the  board,  applying  for  original  papers  he 
had  before  delivered  in.  1  was  then  directed 
to  send  these  papers,  excepting  the  Persian, 
which  waa  ordered  to  be  translated,  as  tbe  ori- 
ginal papers  which  Mr.  Fowke  applied  for  had 
been  recorded  in  the  revenue  department ;  and 
to  desire  Mr.  Sumner  to  attend  the  board  wiih 
all  tbe  papers  applied'  forby  Mr.  Fowke;  Mr. 
Sumner  accordingly  attended  the  board  ;  and 
received  further  instructions  to  carry  them  to 
Mr.  Fowkei  at  the  chief  justice's  house. 

Were  the  contents  of  the  arzees  iiieiitk>ned 
in  Mr.  Fowke's  letter  P—N^o. 

[Mr.  Auriol  says,  the  letter  was  dateil  the 
18th ;  and  he  received  it  on  tbe  20tli,  the  diiy 
the  parties  were  before  the  chief  justice.] 

Q,  to  Mr,  Sumner^  Do  you  know  this 
paper  ?-^il.  I  received  this  paper  tbe  9d  of 
June,  of  sir  John  Doyly  ;  I  received  it  as  ae- 
eretary  to  the  revenue  department* 

Sir  John  Doyly.  I  believe  this  lo  be  the 
paper  1  sent  to  Mr.  Sumner,  by  order  of  the 
council.  I  received  the  paper  from  thte  §»> 
vemor,  or  one  of  the  aecretariaa,  and  deUv^^ed 
it  to  Mr.  Somner. 

Comaul  0  Deen.  This  is  the  true  arzee.  R 
is  the  arzee  I  delivered  to  the  govenior,  to  de- 
liver to  the  council.  It  was  not  my  custom  to 
affix  iny  seal  to  arzees :  I  did  to  those  of  Mf. 
FDwke's  and  MWha  Rajah  Nundocomar's.  It 
was  not  my  custom  to  write  my  name  to 
arzees :  the  Moonshy  wnne  it. '  I  sealed  tbiav 
because  the  gentlemen  ileilt^  it.  tSend  for 
other  arzees  I  have  given  in  to  the  commit Iv^ 
and  see  how  many  of  them  have  my  aeaJa  to 
thetm  Aak  Mr.  Cottfell  for  my  ansees,  and 
aeehow  many  of  them  have  my  seals. 

Do  not  you  seal  all  arzees  ?— Iinev*er  put 
it  on  C.  arzees :'  but  I  dd  ou  dkrkhausla  (pro* 
posals  to  j^vemnivent:^  • 

Why  did  you  put  your  seal  to  your  arxce ; 
fit^.  the  toMdl  ottrr^If  i  IM'  Mt  poi  mj  wM 
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ta  it»  Blahft  Bijah  would  not  have  given  eredit 
to  it.  I  have  put  my  seal  on  the  arzees  of 
Maba  Riyab  and  Mr.  rowke»  kad  on  all  the 
arzeea  in  their  |H)tiiefsion. 

Why  did  you  put  your  seal  to  the  arzces 
against  GoviaSingf — To  prevent  tlieir  being 
changed,  as  a  mark.  If  the  governor  tells  me 
to  put  my  seal,  1  put  it.  I  siiould  of  my  own 
accord,  to  know  my  own  paper.  Roy  Rada 
Churn  woai^t  not  have  token  it  if  it  was  aot 
sealed.  That  I  sent  to  Yar  Mahomed  was  not 
sealed  ;  1  did  not  intend  that  shoald  be  deli- 
vered ;  therefore  I  did  not  seal  it ;  (the  large 
anEee)'ftir.  Fowfce- desired  me  to  seal  it. 

Defendant's  Counsel  shews  him  a  paper. 

Do  you  know  this  arzee?— ^  delivered  two 
or  three  arzces  (  one  from  myself,  the  other 
two  from  the  zemiadars.  I  will  send  for  the 
co|»y,  and  iett  you  whether  J  delivered  it  or 
not. 

DobH  you  know  your  Moonahy's  hand- 
writing ?— No. 

Cao*t  you  write  Persian  f-- 1  can  read,  but 
not  write  well. 

Did  your  Moonshy  ever  write  in  yonr  pre- 
nenoe  ? — Yes,  always. 

Are  the  seals  to  the  great  and. little  arzee 
yours  ?^ Yes,  tbey  are.  • 

Mr.  Fowke  admlti  the  Letter  encloting  them 
to  be  his. 

Mr.  WiHiam  CbaWners  proves  the  translate 
of  the  arzees  marked  A.  and  B.  aho  of  that 

Darked  D. 

« 

The  Oowmer' Oeaera/ezamined. 
Are  these  arzees  of  cpdrse  seal  upon  the 
consultation f — 1  cannot  say  of  course;   but 


Are  tbey  sent? — Not  yet;  but  they  are  te 
be  sent. 

Q.  t9  Mr.  Suwmer>  Are  these  arzets  trans- 
mitted to  finglaod  ?<— They  are  upon,  record, 
and  will  be  sent. 

Mr.  f  owke^s  Letter  read.— Arzees  read. 

Mr.  Elliot  explains  his  sense  of  the  word 
'  barramut:'  **  An  account  of  the  receipts  of 
mouey  improperly  received,  which  may  be 
either  true  er  false,  forming  an  accusation,  or 
rsAebtlog  a  disgrace,  on  such  person  by  whom 
the  money  is  said  to  be  received  J' 

Captain  Camac  A  barramut  is  a  paper  de* 
ttvered  in,  either  before  or  after  an  aumeen  is 
displaced ;  when  it  is  delivered  before,  it  is 
nn^ant  to  get  biin  displaced;  if  afWr,  to  accuse 
bilD  of  money  received  in  his  offifi^ ;  is  oiWn 
emrgerated ;  it  may  be  either  true  or  false. 

Mr.  Red/earn.  An  accusation  that  may  be 
either  trae  or  false. 

Mr.  DueareL    The  same. 

Kemdemamaz  sworn. 

Whose  servant  are  yon  P-^1  am  Comaul  O 
Deea's  Moonshy. 
•  Dc  you  know  Maba  Rajah  Nundooomar?'— 
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Were  you  ever  st  his  house  ?-^  Yes.    I  was 
never  but  once,  which  was  upon  the  occasion 
of  this  arzee;  I  went  with  Comaul  O  Deen. 
He  went   into  the   Dewao  Connab :  1  staid 
without.     He  sent  for  roe.     1  went  and  paid 
salam   to   Maba   Rajah ;   who  said    to  moi 
Come,  and  sit  near  me.     When  I   had  sat 
down,  he  gave  me  pen,  ink,  auil  paper ;  and 
bid  me  write  out  the  foul  draught  of  an  arzee. 
I  wrote  out  a  foul  draught  according  to  what 
he  told  me.    When  i  bad  wrote  out  th^  foul 
draught,  he  took  it  into  his  hands,  and  ,tbea 
looked   at  it,    and  gave  it  to  Doman    Sing| 
whose  name  1  was  not  then  acquainted  with, 
but  have  since  learnt  it,  and  told  him  to  copy 
it  over  on  another  paper.    When  Dooian  Sing 
had  wrote  it  over,  Maha  Rajah,  having  alter^ 
it  wherever  he  saw  a  small  difference,  told  m^^ 
to  write  it  out  fair.    Then  Cemaul  O  Deeo 
said,  I  have  the  disorder  of  the  piles,  and  ^ . 
pain  in  my  beUy,  let  me  go  away ;  my  Moeo« 
shy  will  stay,  and  write  out  tlie  arzee  accord- 
ing to  your  instructions.     C.  O  Deen  then 
saw  to  me,  I  am  going  home,  do  you  stay  and 
write  out  the  ar^ee  according  to  Maha  Rajah's 
instructions.     He  went  away  ;  1  staid  till  aboui 
a  par  apd  a  half  ef  the  night ;  Maha  R^ah 
was  sittinif,  and  t  was  sitting  writing  the  arsRe. 
When  I  bad  wrote  it  fair,  X  gave  it  into  Mahi^ 
Rajah's  bands.    Maha  Riyah,  having  read  tea 
or  twelw  lines  of  it,  said,  This  is  the  fair  copy 
of  the  arzee  I  bid  you  write. ;  it  is  very  well> 
He  said  to  Yar  Mahomed,  Go  wiih  the  Moon« 
shy,  and  get  Comaul  O  Deoi  to  seal  the  arzee. 
We  then  went  both   together   to  Comaul  O 
Deeo's  house.    He    was  silting  smoking  hie 
hooka.     Yar  Mahomed  aalam^:    I  likewise 
went  and  sat  down.    Yar  Mahomed  sat  near 
CO  Deen  ;  I  at  a  distance.    Yar  Mahomed, 
said,  Maba  Rajah  has  sent  this  arzee  to  you  { 
having  considered  of  it,  put  ^our  seal  to  it. 
Comaul  O  Deen,  havio^  road  it,  said,  Tbere  in 
no  agreement .  between  Maha  Rajah  and  me 
for  putting  my  sesl  to  it.    If  .1  shouhi  put  my 
seal  to  the  «^zee  now,  apd  should  be  called  ok 
to  prove  the  circumstances  in  it,  I  shall  aot  be 
able  to  prove  it    1  will  by  no  means  pot.  my 
seal  to  it :  whatever  I  have  wrote,  1  wrote  t# 
please  Maha  R^h.    Yar  Mahomed  then  aq-* 
swered,   Maha  Rajah  is  the  master,  he    baa 
sent  to  you ;'  you  may  either  put  your  seal  oa 
It  or  not|  as  vou  please.    During  the  converse* 
tion,  Comaul  O  Deen  gave  him  his  hookn  to 
smoke,  ^nd  he  soon  went  away. 

How  long  have  you  known  Mr.  Fowke  ?w- 1 
have  known  him  only  since  the  dispufea.  I 
never  went  to  Mr,  Fowk^s  ezeept  the  .day  of 
the  dispute,  when  I  went  with  Comaul  0 
Deen. 

Relate  what  passed.— Comaul  D^Deen  weal 
op  stairs.  I  staid  below.  In  about  three  or 
four  gnrries  Mr.  Fowke  camie  down,  and  be- 
hind him  Maha  Rajah,  and  then  Cemaul  O 
Deen.  1  dooH  exactly  fix  the  number  of  gtir* 
ries. 

When  did  this  happen  f — It  was  next  da;f 
after  the  arzee  was  brought  tn  Cema^  O  Desn. 

4F 
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Mr.  Fo wke  and  Maha  Rajah  ^ot  into  tlwir  jja- 
hnquins.  Comaoi  O  Deen  fttood  opposite 
Maha  R^jah,  ami  said  to  him,  For  God*aaakp, 
gire  me  back  that  false  paper  of  barrarauts, 
which  you  have  forcibly  caused  me  to  write. 
I  cannot  prove  what  is  wrote  in  those  pa|)er8 
a£>;ain$t  the  gpntlemeo.  He  then  called  out 
Duoy  on  the  g^entlemen  of  the  Audanlef.  He 
said,  his  life  and  honoor  will  be. affected  by 
this.  Maha  Rajah  gave  no  answer.  Comaul 
O  Deen  then  took  the  collar  of  bisjammab, 
and  went  to  i^o  into  hip  pidanquin.  Then  Yar 
Mahomed,  Nettoo  Sine:,  and  others,  took  hold 
ofComaul's  hands,  and  said,  Where  areyoo 
goins^r  He  then  got  his  hand  avray  from 
theirs,  and  got  into  his  palanquin.  '  When  he 
got  out  of  the  lane  which  leads  to  Mr.  Fowke'a, 
a  hircarrah  went  and  stopt  his  sawarry,  and 
aaid,  Where  are  ^oa  goin^  ?  come  back.  And 
tbey  kept  dtspnting '  in  ibis  manner,  till  they 
got  to  the  Bitah  Connah  of  Rajah  Rajebullob. 
He  then  got  rid  of  them,  and  went  along  the 
high  road. 

Were  you  ever  examined  cencerning  this  be- 
fore?— 1  was;  at  the  Chief  Justice's,  and 
once  before  the  Andaulet 

•  Do  you  know  Goolaum  HussinP — Yes. 

•  Do  vou  know  whose  servants  they  were  that 
atopt  Comaul  O  Deen  P — They  belonged  either 
to  Maha  Rajah  or  Mr.  Fowke. 

Do  vou  know  whose  servants  Yar  Mahomed 
and  ^fettoo  Sing  are  P — ^They  are  servants  to 
M^ha  Rajah. 

•  Did  Comaul  O  Deen  make  any  oinectioos  to 
the  alterations  in  the  arzee  made  by  Maha  Ra- 
jah P— No,  he  said  nothing.  He  went  away 
while  the  fair  copy  was  writing. 

Did  Comaul  understand  the  contents  of  it, 
after  the  atteratiod  P — I  do  not  know  whether 
be  did  or  not. 

•  What  time  of  the  day  was  it,  when  yon 
Weift  with  Comaul  O  Deen  to  Mr.  Fowke's  P— 
It  was  about  a  par  and  a  half  of  the  day. 

How  long  did^  yon  atay  there  P — I  cannot 
f  xactty  tell ;  it  inight  be  about  three  or  four 
gurries. 

Dkl  yon  bear  any  noise  up  stairs,  at  Mr. 
Fowke's? — How  should'  f  hear  any  noise  in 
the  upper  apartments  P  I  was  down  below. 

(Mr;  Farrer  produces  a  paper,  and  asks  whose 
writing  it  is  P]->Mine.  I  wrote  it  in  Comaul'i 
-pretence.  It  is  a  paper  about  the  Audanlet^ 
^  Who  did  yea  give  it  to  P— I  ga^e  it  to  Co- 
maul O  Deen  ;  be  is  my  master.  1  gave  it 
into  bis  hands. 

Q.  to  Comaul  O  Deen,  Do  you  know  this 
paper  P— ii.  Yes.  I  gave  it  to  •  Roy  Rada 
Churn;  it  is  a  dnrk.  Rada  Churn  said,  it 
wouJd  have  no  effect ;  and  therefore  it  was  not 
sealed. 

Kewdema»aM*B  examination  continued. 

Is  that  Comaul  O  Deen's  seal  on  the  arzee  P 
.^It  is. 

Did  vou  see  Comaul  0  Deen  afterwards  P— 
When  he  bad  ^ne  from  the  cutobcrry  to  his 
9wn  hooie,  1  did  aotaee  bin. 


When  you  were  before  the  justices,  were  yen 
asked,  whether  yon  had  been  at  Mr.  Fbwke^a  P 
— [  was  Aot  asked  as  to  my  being  at  Mr. 
Fowke'8,  before  the  chief  jdlitice. 

Where  did  you  ^o  after  yoa  left  Mr. 
Fowke'sP—I  went  with  Conaaura  pataDqoiii 
on  foot,  to  Rajah  Rajebullub. 

Huisein  Alii  examined. 

Whose  servant  are  you  P-*I  am  Coosama  !• 
Comaul  O  Deen. 

Do  you  know  Yar  Mahomed  and  Kewder* 
nawaz  ?  —Yes. 

Did  you  ever  see  them  at  Comaul  O  Deeii't 
house  P — Yes. 

Relate  what  passed. — It  was  about  ooe  par 
of  the  night  when  Yar  Mahomed  aiid  Kew* 
demawaz  came  to  Comaul  O  Deen's  house. 
1  donU  remember  the  day }  it  ina?  be  a  mootli 
or  a  month  and  a  halt  ago.  Two  or  three 
days  before  the  disputes,  I  met  Kewdeniawaz 
on  the  stair-case.    He  said,  Comaul  O  E^een  h 

Soing  to  seal  a  paper ;  do  you  briifg  the  aicca' 
ewat,  and  the  box  where  tbe  smI  ia.  I 
brought  them.  I  did  not  carry  them  into  the 
roY^m  where  they  were:  I  gave  them  both  to 
Huttoo.  He  took  them,  and  stood  with  tbcm 
on  the  stair-case.  I  told  him.  When  tbey  oitt 
f9t  them,  do  you  give  them.  I  went  in  wfacrai^ 
Comaul  was  silting,  and  saw  Yar  MafaooMd 
sitting  near  him,  and  Kewdemawaz  at  a  das- 
taoce.  About  a  quarter  of  a  gurry,  or  not  to 
much,  Yar  Mahomed  went  awav.  Then  I 
went  out,  and  said  to  Huttoo,  Perhapa  tbe  bo* 
siuess  for  wiiich  these  things  were  wanted  will 
net  be  done  $  let  us  take  tbem  away  again. 
I  took  them;  and  put  them  in  the  ToA/l 
Konnah. 

Did  Comaul  O  Deen  call  for  tbe  seal  while 
Yar  Mahomed  staid  P — No. 

Did  he  seal  the  arzee  ? — No. 

If  he  had  done  it,  sbnnld  you  hsTo  aeen  ilf 
— 1  must  have  seen  it;  tbe  aeal  was  in  my 
,  possession. 

Were  yon  ever  at  Mr.  Fowke'a  with  Comaoi 
O  Deen  P— Yes,  I  was  there  the  day  of  tbe  dis- 
putes ;  it  was  three  or  four  days,  I  cannot 
exactly  tell  which,  after  that  1  was  at  Mr. 
Fowke*s. 

Relate  what  passed.— I  do  not  know  what 
passed  above  atairs.  At  the  door  way,  fint  Mr* 
Fowke  came  out,  and  got  into  bis  palaoquia  ; 
then  Maha  Rajah  came  out,  and  got  into  bia 
palanquin.  Then  Comaul  O  Deen,  addreanng 
bimaelf  to  Maha  Rajah,  said,  1  cannot  prove 
tbe  false  Barramots  yon  have  made  me  write 
out :  this  is  very  bad  bnsiness,  and  I  shall  be 
ruined ;  get  me  the  papers  back  from  Mr. 
Fowke.  Maha  Rajih  ^ve  him  no  aoawer. 
Then  he  began  to  tear  bis  jamma,  and  call  out 
Duoy  on  the  king,  the  company,  and  audan* 
let;  and  said^  See,  they  have  caused  me  to 
write  this  paper  forcilily.  When  he  attempted 
to  get  into  his  palanquin,  Yar  Mahomed  and 
Nettoo  Sing  held  his  hands.  Tbey  are  serraDts 
to  Maha  Rajah  Nundocomar.  Comaul  O  Deen 
disengaged  bimaeUTrom  themiand  got  into  b'» 
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palaoqiib.    Ai  he  went  out  of  the  laoe  to  oome 
911  the  great  road,  two  hifcarrahs  stopt  the 

SJaoqaiD,  aod  said,  You  must  come  back, 
e  went  on  in  his  palanquin.  I  left  biin :  J 
had  buaineaa  in  the  Bazar.  1  could  not  fco  so 
fast  I  saw  aa  far  as  Uajah  Rajebullub's  Htsh 
Coonah. 

Do  you  know  whose  hircarrahs  thej  were  ? 
— ^They  came  out  of  Mr.  Fowke's  house.  1  do 
aot  know  who  they  belonged  to. 

CrotS'Examination. 

Have  you  charge  of  Comaul  O  Deen's  seal? 
»-Tbe  seal  is  always  in  loy  possession.  When 
Comaul  goes  out,  or  to  tho  Durbar,  he  puts  bis 
small  seal  upon  his  finger,  aod  a  bundle  of 
papers  ioto  his  cummerband.  When  he  couses 
home,  lie  pulls  off  his  deaths,  and  puis  the 
ring  into  the  small  box  again  ;  and  tha^  box  is 
under  my  care.  Whate? er  he  baa  ia  under  my 
care. 

In  what  language  did  Comaul  O  Deen  ad- 
dress Maha  Rajah,  when  getting  into  bis  pa- 
laaquin  at  Mr.  Fowke's  ?— In  Moors.  What  1 
beard,  1  remember.  1  was  about  two  ^ards 
distant  when  he  spoke  to  Maha  Rajah. 

Did  you  tell  any  body  what  passed  P — I  told 
it  to  the  grand  jury  ;  to  no  one  else. 

Did  you  not  mention  it  to  Mr.  Durham?-—! 
dou't. remember  that  I  did.  Couiaui  O  Deen 
asked  me,  You  was  there,  did  you  bear  what 
past  ?  I  said,  Yes,  I  was  there,  and  heard  it. 
I9e  wrote  out  a. paper  of  what  past,  and  I  wit- 
nessed it.  Comaul  said,  I  have  wrote  down 
iirhatnassed ;  do  you  witness  it.  1  witnessed  it. 

Did  you  read  it  before  you  witnessed  it  ?— • 
I  did. 

Jn  what  language  was  it  wrote  ? — In  Persian. 

Do  you  understand  Persian  ?— Yes. 

What  were  .the  contents  of  this  paper  ?— He 
first  wrote  and  prepared  the  paper,  in  which 
was  written,  **  Let  those  who  are  Mussulmen 
upon  their  oath  of  God  and  PropheU,  and  those 
that  are  Gentoos  on  their  oath  and  Water  of 
the  Gangeif,  aud  their  conscience,  if  they  know 
any  thing  of  this  paper,  let  them  witness  it." 
Be  first  wrote  it,  and  then  shewed  it  to  me  and 
others. 

Q.  to  Mr,  Elliot,    Is  it  customary  to  draw, 
oot  anch  papers? — A,   It  ia.    I  scarce  ever 
Icnew  a  cause  in  a  country  court,  in  which  a 
•uruthal*  waa  not  produced  on  oup  side  or  the 
other. 

Keemageet  examined. 

Do  you  know  C.  O  Deen  ?— Yes. 
..Do  you  know  Mr.  Fowke?— Yes. 

Were  you  ever  at  Mr.  Fowke's  house  with 
C  O  Deen  ? — No,  never.  I  never  saw  C.  O 
Deen  near  Mr.  Fowke's. 

Relate  what  you  know  respecting  a  fray 
wiiich  you  saw,  between  Comaul  O  Deen  and 
others,  in  the  street.— I  was  going  on  the  road 
near  |he  Hish  Connah  of  Rajah  IBUjebullob ;  I 
saw  Comaul  O  Deen  in  hw  palanquin,  with  his 

*  From  sHrat-i-hdl,  Pen,  the  aUtementof 
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oolhv  tom.  There  wasdnehircarrah  fnnning 
by  C.  O  Deen,  and  cryjnr,  C.  O  Deen,  sto|^ 
your  palanquin.  C.  O  DeeU'  did  not  stop  bis 
palanquin.  Tlip  hircanrali  ran  up,  and  took , 
hold  of  it;  and  having  taken  held  of  h^,  said; 
Where  are  you  going?  MahaiRajah  calls,  an4 
the  gentiemeti  call  you.  Comaul  O  Deeor 
called  out  Duoy  on  the  king,  council,  audau* 
let,  and  governor ;  they  have  taken  a  writings 
from  me  by  foree,  and  now  they  send  a  hir- 
carrah  to  make  a  dikorbance.  Having  safd 
this,  and  disengaged  himself  from  the  hircar- 
rah,  he  went  on.  •  ^      «' 

Do  you  know  whose  hircarrah  he  was  ?— * 
What  do  I  know  of  the  hircarrab? 

Mahomed  Ghote  ^ewojr  examined. 

Whose  servant  are  you  ?-— Nobody 'sl 

Do  yoa  know  Comaul  O  Deen  ?— Yea. 

Do  you  know  Mr.  Fowke? — Yes. 

Did  you  ever  see  C.  Q  Deen  at  Mr.  FowkeV 
house? — Yes,  1  saw  him  tbere.tbeday  of  the 
quarrel ;  it  is  about  three  months  ago. 

What  past  there  ?— First  Mr.  Fowke  came 
out,  after  him  Maha  Rajah.  I  was  standing 
betow.  Behind  Maha  Rajah  was  C.  G  Deen, 
When  C.  G  Deen  came  out,  he  addressed  him- 
self to  Maha  Rajah,  and  said,  Tliose  false  paper* 
of  barralDuta  you  have  caused  me  to  write  give 
roe  back  again :  I  am  a  poor  man,  I  cannot  do- 
this  business,  it  will  rum  me.  Maha  Rajah 
gave  no  answer.  C.  G  Deen  got  in  to  his  pa- 
lanquin, and  tore  the  collar  of  Ms  jammah,  and 
cried  out  Duoy  of  the  Aodsulel:  when  |wo- 
men  laid  hold  of  his  hands,  and  stopt  him.  He 
did  not  mind  them.  Thev  went  on  disputing* 
as  far  as  Rajah  RajebulUib's  Hish  Connah. 
As  they  were  going  there,  a  hircsrrah  (roitn 
some  disUnca behind,  cryed  out.  Bring  back  the 
palanquin.  He  came  op,  and  seized  the 
bearers,  and  stopt  the  palanquin ;  and  said. 
Come  back.  Comaul  O  Deen  then  ealled  out 
Duoy  of  the  Council  and  Andeulet,  and  get- 
away.   Where  he  went,  1  do  nut  know. 

Cross-  Examnatiati^ 

Whose  servant  did  you  say  you  were? — 1  am^ 
a  student ;  employ  my  time  m  reading ;  ao!^ 
nobody  *s  servant.    1  never  was  a  servant. 

How  long  have  you  lived  in  Calcutta?-^ It 
h  abooteight  or  nme  months  since  I  came ,  to 
Calcutta. 

Where  do  you  live  ? — I  live  ui  the  Mutcbea. 
Bazar,  in  a  place  I  have  hired  of  my  own.  1 
give         rupees,eix  annas,  pe»monih  for  it. 

Do  yon  kuow  Moonshy  Sudder  G  Deen  ?— I. 
have  heard  of  his  name.  1  do  not  go  back-^ 
wards  and  forwards  U»  him.  He  sometimes 
goes  to  the  Durbar ;  I  go  to  the  Durbar :  Ir 
bave  seen  him  going  there  in  his  palanquin.  L 
nerer  spoke  to  him.  He  never  sent  ^ny  of 
his  people  to  me.  As  1  kuow  the  name  of 
Moon«hy  Sudder  G  Deen,  1  do  thai  of  Comaul 
GDeeo.  f 

Did  yon  stop  when  vou  heard  Comaul  O 
Deeii  cry  out  Duoy  7— Yea.  H«  called  to  the 
people  to  he  witness. 

Did  any  oonveraation  pasa  between  you  and: 
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Coaiavil  O  Deen  f-^I  dK4  not  speak  to  bin  on 
the  d«5  aX  the  dispui^,  or  iUice. 

Have  oot  y  Ml  avMd  a  fiaper  ?«^No. 

Have  you  not  si^bmI  a  auratbal  ?•— No. 
C.  O  Deen,  wben  be  caliedl  out  Duoy,  aaid, 
You  will  all  be  ealled  on  at  Ibe  Audaiidel.  I 
leoeived  a  aunnmona  to  appear  bare ;  apeeii 
gave  it  me,  and  io  flvo  otbera.  I  never  told 
aov  body  my  name,  or  wbere  1  lived. 

wbeie  were  you,  wbeu  the  aummine  ww 
given  you  ? — At  my  own  bouse. 

When  did  you  ftrtt  see  Comao)  O  Deen?-- 
Wbeti  be  began  lo  cry  out  Duoy. 

Being  shewb  the  paper  called  the  surnlbal^ 
and  asked.  If  liis  name  is  to  it  in  bis  own  hand, 
he  says,  Yes,  and  calls  it  a  Dewan  Putny .  Al 
last  he  said  it  was  a  surutbal.  Then  he 
called  it  a  Recidaad,  'and  aaid.  If  yon  bad  aaked 
me  if  I  had  signed  a  Recidaad,  or  any  paper 
concerning  lliia  business,  I  should  have  an- 
swered 1  bad.  Being  aaked,  If  the  paper 
which  he  calls  a  Reeidaad  ia  net  a  pitpcr,  b^ 
lays  it  is. 

Kcwder  Newaz  re-examined. 

Do  Tou  know  the  last  witness  ?— I  etrtainly 
do.  lie  is  my  own  brother.  He  is  a  witnesa 
to  what  passed  in  the  dispute  with  Comiuil  O 
Deen  at  Mr.  FowKe's  house. 

Are  you  own  brothers? — We  bad  the  same 
father  and  mother ;  look  at  his  face  and  nune, 
ive  are  like ;  but  be  is  a  fool,  and  has  denied 
it  through  fear.  He  knows  nothing  of  business, 
and  never  did  any  in  his  life.  I  am  forced  t« 
give  him  victuals  and  clothes.  I  was  a  servant 
of  Comaul  O  Deen's  at  Calcutta ;  heeame  to 
me ;  he  was  present  with  miO  when  tbediMute 
happened ;  Shake  Maboroed,  Hussein  Ally, 
Hahomed  Gose  Newaz,  Hdnsburer  Rahmaun, 
and  Keemsgeet  were  there  likewise.  At  the 
lime  of'mjr  father, and  mothei  I  maint%ine<ft 
him  ;  and  if  out  of  six  brothers  one  happens  to 
be  sensible,  would  he  not  maintain  the  others  ? 
My  brother  knows  Comaul  O  Deen  through 
my  means.  He  lives  with  me  in  my  apart- 
Aients  at  Comaul  O  Deen*s  house.  He  is  a 
man :  if  he  has  made  himself  witness  upon  any 
business,  he  understands  it ;  why  shouM  he  not 
know  troth  from  falsehood  P 

Q:from  Mr.  Farrer.  Whether  you  bid  your 
brother  go  to  Mr.  Fowke's  house  that  day  P  or 
whether  any  body  else  to  your  knowledge  bid 
bim  go? — A,  Nobody  bid  him  go.  He  went 
of  his  own  accord.  Hussein  AHi  and  I  are 
Comaul  O  Deen's  servants.  We  went  by  his 
directions. 

Is  it  customary  fbr  you  to  go  with  C.  O 
Deen? — Wherever  he  carries  me  with  him, 
Igo. 

Hussein  MU  re- examined. 

Do  yeu  know  Mahomed  Gose  Newaa?— Yet. 
His  brother  and  he  live  with  me  in  Comaul  O 
Deen's  bouse.  He  was  with  up  at  the  time  of 
the  dispute  at  Mr.  Fowke'sbonse. 

Is  lie  a  sensible  man,  or  a  fool  ?— He  is  not 
ft  MOiible  man,  and  yet  nnt  quitn  no  i<laot. 


la  b«  aneb  nn  idenl«  nvool  t4  knn«r  •fiin%n»> 
Iber  r^-^o^  I  Ibink  not.  I#  Im  wna,  be  woaM 
ran  about  naked. 

Dont  besmobebangN-Nettlbnl-t  bmw. 

la  be  more  sensible  at  one  linae  thus  m^ 
oiber  f— Yes.  But  I  never  saw  bim  fn  audi  a 
state  as  not  to  know  his  own  brother :  nr  not  %n 
know  who  IS  bis  brntber,  if  the  qnentinB  in 
naked  bim. 

Aiushurer  Rhamaun  examined. 

Do  you  know  Comaul  O  Deen  nod  Mr. 
Fowke?— I  know  them  both. 

Were  yon  ever  at  Mr.  Powke's  when  C  O 
Deen  was  there  ?— I  waa.  It  may  be  nbont 
two  months  or  two  months  and  a  half  ago. 

Relate  what  you  saw.—.!  waa  standing  si 
^he  door,  and  saw  Mr.  Fowke.  Ms^ha  fUkjik 
Noodocomar,  and  Comaul  O  Deen  come  oeL 
Comaul  O  Deen  said  to  Maha  Rajah,  Give  ma 
back  that  paper  which  you  have  forcibly  cnunsd 
me  to  write.  1  have  never  giaeo  mooey,  er 
caused  any  to  be  given  to  any  body.  1  know 
nothibg^  of  the  contents  of  the  paper;  gift 
it  me  back  again.  Then  Comaul  O  Deen 
called  Duoy  upon  the  governor  and  gentKrmen 
of  the  eouncil,  and  said,  Give  me  back  the 
paperl  When  thev  did  not  give  him  beck  tba 
paper,  be  tore  bis  clothes,  the  collar  of  bis  jnifr 
mah,  and  made  a  great  piece  of  work  :  and 
called  out  fn  Gentoos  and  Mussulmen  to  bear 
witness.  He  got  into  bis  own  palanquin  and  went 
away.  A  biroarrah  rati  after  tb«  palaiiquia, 
took  bold  of  it,  and  said,  Maha  Rajah  sod  Mr. 
Fowke  call  you  ;  you  must  come  back,  C.  O 
Deen.  C.  O  Deen  went  towards  the  goveniar% 
house,  and  I  went  by  the  court- bonne  to  my 
own  house. 

Cfs^-  BMmmaikm, 

Who  bid  you  go  to  Mr.  Fowkje*a  that  RMim- 
ingf — S«>mebody's  vakeel.  I  am  vakeel  a( 
Fyzullab  Istelam  of  JB^iigha.  It  ia  my  busi« 
ness  to  go  to  every  body's  durbar.  1  did  nnt  ga 
particularly  to'  bis. 

'  Did  you  sign  the  surutbal? — I  witnaaaad 
the  surulbal,  and  signed  it  m  the  aftamoan 
of  that  day.  I  did  not  see  the  anruthnl  in  bis 
band  al  the  ttme  be  cried  Duoy. 

What  time  of  the  day  was  it  ?— 1  cnnnet  ex* 
actly  tell  what  hour  of  the  day  it  waa ;  bnl 
believe  there  was  three  or  four  gnrries  of  At 
day  remaining.  When  the  disuate  happened, 
there  were  about  tix  gurrieaof  tne  day  advanc- 
ed. I  signed  ibe  iuirutbal  at  my  ewn  bnnse. 
Comaul  O  Deen  brought  it  la-  mn  kimaelf,  car- 
ried Doe  to  read  and  sign  it,  and  went  away. 

-  Moonshy  Sudder  0  Deen  exMmxned. 

Do  yon  know  Censanl  O  Dann  ^— Yen.  I 
have  known  him  more  or  less  than  SO  ycnml 
there  is  a  friendship  between  us. 

Did  lie  ever  tell  you  any  thing  about  nrtamf 
— One  day  in  the  month  of  Bysank,  CemnnlO 
Deen  told  me  so  much  on  the  bosineaa  of  the 
Tecka  CoUariea,  that  the  diapvte  which  wm 
before :  Maha  Rajah  wanta  me  te  write  an  ar» 
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see,  mifl  ibttt  llieveiB*y  bemicb  a  meaoind^ilt 
in  Hiit  arsee  by  wbieh  Ibe  Got ernttr  and  Mr. 
Jobii  Grabam  ma^  ^Ma  bad  namfa :  be  bif  de- 
tired  me  to  irrite  H :  but  1  will  Mt  doit ;  ami 
1  will  Dot«  bring*  bo  bad  a  naoie  UfNM  tnyaelf : 
yoo  are  mj  friend,  and  tberefore  I  liateeoui- 
monicated  it  to  yoi».  Tbis  was  hi  the  liigbt, 
upon  tbe  bonnesa  of  ahieea,  be  taid  me  ao 
moob. 

Wb*t  time  was  tbat  In  Byaaab?-^It  was 
eltber  tbe  tbivd  of  fouHb,  1  do  not  remem- 
ber.     Tbat   waa    alt  that  pawed   upon    tbe 
•rzees.   When  one  fHeod  goea  to  mit  anatber, 
tbey  talk  of  ratiooe  sob^ei^ta;  if  you  mention 
any  particular  autject,  1  will  tell.    Again,  there 
waa  a  eonveraation  on   tbe  eij^btb  Byimak; 
there  were  four  gnrriea  of  tbe  day  remaining. 
Comanl  O  Deen  came  lo  me,  and  laid,  I  have 
been  at  Mr.  Fowke's  bouse,  to  get  back  tbe  ar- 
9eea  which  I  gate  against  Gunga  Gofia  Sing. 
He  has  not  giren  me  back  tbe  aneets-    He  has 
caused  me  to  put  my  seal  by  force  to  an  amee 
on  tbe  business  of  tbe  tecka  eoHariea,  and  be 
lias  made  me  sign  a  iiird  ;  but  afterwards  1  toM 
bim,  Do  not  do  so.    When  i  became  my  own 
master,  I  said,  Sir,  do  not  do  so.    Then  A|r. 
Fowke  said.  Do  not  be  in  a  burry,  Maha  Ra* 
jab  will  be  here  to-morrow,  and  tliett  we  will 
nettle  it,  don't  make  a  dfstnrbanee.    (Comaul) 
I  am  now  going  to  Maba  Rajab's,  if  be  wtM 
j^roeure  me  back  my  arsees  and  papers  t ery 
wet! ;  and  if  not,  to-morrow  I  wiH  make  a  dia* 
turbaoce ;  or,  1  will  destroy  myself.     You  are 
my  friend,  acquaint  Mr.  Bar  well  and  Mr.  Van- 
sittart  with  it.     Having  said  this,  be  said,  I  am 
immediately  ^oing  to  Maha  Raiab.    I  wilt 
come  back  again  at  night,  and  teH  you  all  tbe 
particulars.    He  went  away.    H  e  came  back  at 
night.    I  speak  from  guess,  it  might  be  abmit 
five  or  six  gurries  after  tbe  tiigbt.    There  was 
fliis  conversation  between  us :  seeming  pleased, 
he  said,  **  Maha  Rajah  will  give  me  back  tbe 
arcee  and  alt  the  papers ;  be  has  toM  me  to  come 
to-morrow.    Do  you  now  bear  all  the  particu- 
lars :  the  arzees  which  I  gave  against  Guoga 
Covin  Sing,  and  deposit^  wHb   Roy  Rada 
Churn,  witli  the  knowledge  of  MAha  Rajab, 
upon  tbis  condition  Moonsby  Sudder  O  Deen 
is  gone ;  if  my  dispute  with  tiiim  can  be  settted, 
I  will  take  back,  and  I  am  to  give  bim  6,000 
rupees :    4,000  rupees  to  Maha  Rajab,  and 
f  ,000  rnpees  to  Rs^a  Olmrn.    Two  days  ajjfo 
1  desired  Maba  Rajab  to  give  them  back  agam, 
but  Mr.  Fowke  says.  Write  out  an  arzee  on 
tbe  business  of  the  tecka  collaries,  and  tben 
you'll  get  back  yoor  arzees  agaioat  Gonga 
Oovin  Sng.  1  (C.  O  Deen)  said,  Maha  Rajab, 
bow  can  i  write  this  ?    Maha  Rajah  said,  It 
does  not  signify  ;  do  you  one  thing ;   do  yon 
write  on  one  subject;  having  shewn  it  to  Mr. 
Fowke,  tbat  story  of  yours  shaH  be  torn ;  and 
you  will  receive  back  the  arzees  against  Gunpfa 
Ooein  Sing  tbat  are  with  Mr.  Fowke.    I  said, 
1  have  the  dbrarder  of  the  piles,  and  a  pain  in 
my  belty ;    I  will  go  ;    my  moonsby  win  re- 
main, and  wiH  write  it.    1  went;  my  moonsby 
^  '"     Mtba  Rajab  caused  tbe  moonsby  to 
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write  tbe  dietatsa  of  bis  own  heart;  and  in  tbe 
big bt  Maba  ^kjab  sent  it  by  Yar  Mahomed 
for  the  purpose  ot*  getting  my  seal  upon  it.  I 
toM  bim.  There  was  no  agreement  between 
Maha  Rajab  and  me  tbat  1  should  put  a  seal 
to  it.  ]  did  not  put  a  seal  to  it.  Yar  Mahomed 
went  back  again  upon  tbat  busineas.  Mr. 
Fowbe  baa  to-day  ibroed  me  to  pnt  my  seal, 
-and  tished  up  a  book  to  strike  me,  and  waa 
▼er^  angry  with  me ;  for  which  reason  I.  seal- 
ed It)  and  gave  it  to  liira.  He  took  out  a  furd, 
in  which  #as  wrote  tbe  names  of  Mr.  BarweH, 
tbe  Governor,  Mr.  Vaasittavt,  Ontoo  Baboo, 
Rajab  RajelNiilub ;  these  names,  and  certain 
sums,  were  wrote  in  tbe  furd,  and  desired  me 
to  put  my  duakttt  to  it."  I  asked  him  what 
dttskut  kenr  be  bad  put  upon  it :  Comaul  O 
Deen  said.  In  aoaae  pbices  1  wrote  Rnssan  ne- 
dum,  and  otbers  Dadum.  And  be  tohf  mo* 
great  deal  about  bis  being  in  a  great  me«iure 
senseless. 

GunauMin  Dim,  being  asked  as  io  the  dif- 
ference between  Puakat  and  Diisbut  Kier  ; 
says,  **  Duftkut  generally  anioiig.  great  men  to 
inferiors  means  a  mark  of  autbaatication,  with- 
out a  name." 

Moowdt^  Sudder  0  Veen.  It  may  be  either 
a  signing  or  a  single  letter ;  or  any  mark  tbey 
cbuse  to,  make;  the  same  from  an  inferior  io  a 
snperkir,  as  from  a  superior  to  an  inferior. 

Are  tbe  two  Persian  words  mentioned  btr 
Comaul  O  Deen  a  dosknt  ? — ^Yes.  For  whicb 
reason  1  asked  him  what  duskut  he  bad  put  to 
it ;  and  undoubtedly  1  thought  when  he  told 
oie  what  it  waa  be  bad  put,  I  tbongbt  K  a  duft: 
but.  <*  Afler  having  wrote  them,  1  (C.  O  Deetf) 
made  a  disturbance.  All  this  I  toM  to  Nnndo- 
conoar;  who  said,  To-morrow  yon  shall  get 
back  again  all  yonr  papers  and  arzees." 

Sudder  O  Deen  cross-examined. 

Were  yon  at  Comanl  O  Deen's  last  night  f 
—I  neither  saw  him  nor  heard  from  bim. 

Have  you  beard  what  eridence  he  gave  P — 
It  is  the  custom  here  fbr  persons  to  iuk  about 
what  passes  in  the.xCourt ;  some  are  good  men, 
some  bad ;  and  have  told  me,  at  different  times, 
Comaul  O  Deen  gave  such  and  such  an  evi* 
denee.  Nobody  came  to  my  bouse  to  inform 
me  of  bis  evidence. 

When  did  Comaul  O  Deen  first  inform  you 
of  anv  disputes  between  bim  andOonga  Govhi 
Sing  r-^He  told  me  of  it  when  1  came  from  my 
own  bouse. 

Did  Comaul  O  Deen  desire  you  to  obtaiit 
from  Guuga  iGrovin  Sing  any  snm  of  money 
which  be  bad  upon  him? — C.  O  Deen  said  to 
me,  I  have  on  your  account  deposited  arzeef 
against  Gunga  Govin  Sing ;  do  you  get  tbu 
business  settled  for  me. 

Did  you  settle  itP--l  did. 

On  what  terms  P  What  sum  of  money  wss 
paid  to  Comaul P~ When  I  came  home,  Co* 
maul  complained  much  against  G.  G.  Sing ; 
and  be  afterwards  told  me.  He  is  now  in  vay 
power ;  yon  ate  bis  friend  and  mine ;  if  y  oa4 
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■eUle  it.  Terv  veil ;  if  not,  ibere  will  be  a  dis* 
pute;  I  will  injare  him  very  much.  Hebe^^n 
to  talk  aogrily  ;  and  1  said,  Diapotes  are  not 
good :  wby  should  there  be  disputes  between 
friendf?  Such  conversation  passed  every  day. 
TThey  were  both  my  friends ;  for  which  reason 
I  told  Ihem  it  was  better  to  settle  it ;  and  about 
the  5th  day  I  settled  it,  for  10,000  rupees. 

Was  10,000  rupees  the  whole  paid  to  Co- 
maul  O  Deen,  either  in  money,  or  any  other 
consideration? — Coniaul  O  Deen  claimed 
S6,000  rupees ;  G.  G.  Sing  said,  I  have  writ- 
ten off  this  to  your  reren ue. account :  you  bare 
no  claim  upon  me.  I  told. this  to  .Comaol  O 
Deen  ;  who  then  said,  I  am  much  in  arrears, 
on  account  of  the  tecka  collafies;  and  my 
character  will  go ;  if  I  can  get  10,000  rupees, 
1  sbaH  escape.  I  then  told  Guiiga  G.  Sing, 
Yod  are  my  friend,,  and  he  too;  it  is  not  well 
to  quarrel  aroonf  ourseWes;  and  now  the  times 
are  such,  that  it  behoves  eTery  |^od  man  to 
avoid  having  aqy  complaint  agamst  him  ;  it 
\%  necessajrv  for  you  to  give  C.  O  Deen  10,000 
rupees.  Then  Gunga  G.  Sing  said.  You  say 
this  to  preTent  quarrels  ;  it  does  not  signify  ; 
ivhat  you  say  is  very  well :  you  tell  me  to  give 
10,000  rupees ;  the  reroainmg  16,000  rupees 
shall  be  written  off  on  bis  land  revenues. 

Did  Comaul  O  Deen  mention  any  other 
Brzees than  those  against  G.  G.  Sing?-— He 
said  something  about  having  given  a  duskut  for 
the  Audaulet  of  Uidgelee  t9  Maba  Rajah. 

When  C.  O  Deen  spoke  to  you  about  the 
boob  being  held  up  to  htm,  was  it  about  G.  G. 
Sing?— ^[t  was  to  seal  the  arzee  about  the 
tecka  coUaries.  He.  told  me  nothing  of  the 
contents  of  the  arzee,  that  was  wrote  at  Nun- 
tdocomar's  when  he  went  away  and  said  he 
was  ill,  which  was  carried  to  his  hoifte.to  be 
sealed,  and  about  which  Mr.  Fowke  held  up 
the  book. 

Was  It  that  arzee,  or  ^ny  other,  that  Mr. 
Fowke  made  him  sea)  ?— From  his  telling  me, 
1  knpw  it  was  that  arzee. 

Which  Mr.  Fowke  was  it,  that  bid  him  not 
make  a  disturbance  ?— 1  did  not  ask  which  ; 
he  said  Fowke  Saub.  ^ 

Did  you  ever  advise  Comaul  how  to  act, 
nvben  he  went  to.Mr.  Fowke's?— No,  never.   . 

Did  you,  in  your  own  name,  or  in  any  other, 
ever  promifse  Comaul  O  Deen  any  thing,  for 
giving  the  evidence  he  has  given  ?  or  told  bim, 
that  advantage  would  result  to  him  from  it?-— 
No,  never. 

.  Did  you  ever  desire  him  to  write  an  arzee 
sgainst  Mr.  Fowke  ^ — No,  never. 

Mr.  Hastings  examiued. 

Do  you  know  Comaul  O  Deen  Cawn?— 
Yes,  I  do. 

Did  be  make  a  complaint  to  you,  in  the 
month  of  December  but  ? — Yes ;  I  will  endea- 
Tour  to  relate  what  passeil :  Comaul  O  Deen, 
In  the  month  of  December,  complained  that 
Mr.  Fowke  had  attempted,^  by  promise  and 
threats,  to  extort  from  him  a  declaration,  that 
Ik  bad  given  bribes  to  English  gentlemen,  and 


mutsuddies,  for  the  grant  of  the  iecka  oolUr* 
ries,  or  the  adjustment  of  acoouots  relative  l« 
them ;  1  am  not  certain  which.  These  wcfs 
salt  works,  not  originally  included  in  the  lease 
of  the  farm  of  Hidgelee,  but  worked  by  other 
farmers,  by  people  brought  from  other  iparts, 
and  aflerwards  given  to  the  farmer  of  Hidge- 
lee,  to  prevent  competition.  I  told  bin,  I 
would  not  receive  a  verbal  complaint ;  if  be  de- 
sired me  to  take  oogaizance  of  it,  be  must 
commit  bis  complaint  to  writing,  and  deliver^  it 
in  writiqg.  He  did  so ;  but  in  terms  so  bcicf 
and  general,  that  I  returned  it  to  him,  telling 
him,  that,  as  he  had  stated  it,  it  did  not  amount 
to  a  complaint.;  that  I  would  have  notbing  ts 
say  to  it ;  but  if  he  wished  I  really  wouU  take 
notice  of  it,  he  must  mention  the  facta  by  whicb 
he  thought  himself  injured,  in  writiitf,  and  re- 
late their  circumstances.  I  think,  vvbiie  1  was 
talking  to  him,  Mr.  Vansittart  arrived  id  the 
apartment  where  we  were  oonversioff.  1  toM 
him.  what  had  passed,  and  what  I  had  bees 
saying  to  Comaul  O  Deeo ;  he  repeated  tbe 
same  injunction  to  him.  Comaul  O  Dees 
said,  He  would  write  down  the  complaint,  and 
make  it  fuller  and  more  circumstaotial ;  but 
that  be  had  no  Moonshy  with  him.  t  told  bim. 
Mine  should  write  it,  if  he  would  dictate  it. 
He  agreed  to  it,  and  wrote  the  first  arsec, 
which  has  been  read  ;  it  was  then  brought  to 
me,  I  believe  by  Comaul  O  Deen,  and  I  laid  it 
before  the  council,  la  conversation  bet  wees 
CumanI  O  Deen  and  me,  other  pariiculars  may 
have  happened,  whicb,  jf  there  were,  I  cannot 
recollect,  and  have  totally  forgot; 

Did  Comaul  O  Deen  ever  tell  vou  that  there 
were  falsities  in  the  arzee,  to  which  he  could 
not  swear  ?— -No,  never.  1  understood  what 
was  written ;  and  believed  it  to  be  true,  as  lac 
as  I  could  believe  a  single  witness ;  I  put  sevjS- 
ral  questions  to  establish  my  belief,  so  far  as  ts 
lay  it  before  tlie  council. 

What  directions  did  you  givej  as  to  tbe  draw* 
ing  up  of  the  arzee?  or  what  did  you  ssy  os 
the  occasion? — 1  onW  said.  All  circumsianees 
must  be  related. .  I  believe  I  might  say.  If  it 
is  true,  as  you  have  said,  that  Mr.  Fowke  tohl 
you  it  would  be  better  for  you  to  make  deda- 
ration  ;  and,  if  not,  you  would  be  punished : 
this  b  material  to  the  complaint,  and  sboifldbe 
mentioned.  1  believe  I  might  have  said  so,  be- 
cause I  thibk,  in  Uke  circumstances,  1  should 
do  so  now. 

Did  the  arzee  contain  nothing  more  than  the 
accusation,  as  r^ated  by  Comaul  O  Deen  ? — 
The  circumstances  put  in  ihe  arzee  did  nU  is 
the  least,  T  believe,  vary  from  the  accusatios 
in  essential  points ;  only  in  a  different  maiupr 
of  relating  the  same  facts :  they  appeared  ts 
me  the  same. 

Had  you  not  connectiona  wit)|  Maha  Rajah 
Nundocomar  ? — I  certainly  had  ;  that  is  to 
say,  I  employed  him  on  many  occaaioos ;  t 
patronized  and  countenanced  him,  it  is  weH 
known.  I  never  had  an  opinion  of  his  virtus, 
or  integrity,  I  believe  he  knew  1  had  not.  I. 
beg  leave  to  add,  that  when  1  employed  bim.  as, 
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an  iostrament  of  srofernment,  t  mi^bt  have 
otb«r  motires  th«o  my  reirance  on  the  mah's 
integrity  ;  motiTes  which  A\4  not  depend  upon 
I  misfht  have  other  motives— i  had— I 


me. 

jdoiitidere<i  H  as  a  point  of  duty,  which- 1  could 
not  dispense  wUh  ;  1  have,  til)  lately,  concealed 
the  motives,  becaose  I  thought  it  my  doty  ; 
but  I  ibink  it  necessary,  for  my  own  character, 
to  declare,  that  I  had  the  orders  of  my  supe- 
riers  to  employ  this  man.  He  never  was,  in 
Vij  period  of  my  Ufe,  in  my  friendsbipr  or  con- 
fidence; never. 

•  Did  not  you  say,  that  you  would  be  revenged 
«n  htm,  and  would  ruiu  him  f— I  never  men- 
tioned revenge,  or  that  I  would  ruip  him.     1 
am  clear  I  did  not  mention  these  words,  be- 
'  cause  it  is  not  in  my  disposition. 

Did  you  never  tell  Rajah  Nundocomar,  that 
you  would  withdraw  your  countenance  and 
protection,  and  would  not  be  his  friend  ?— 'My 
fVicodship  he  never  bad.  f  certainly  did  use 
expressions  which  implied,  that  be  was  neither 
to  expect  my  protection  or,  countenance ;  and 
dismissed  him  my  house. 
'  Did  you  ever  say,  that  you  would  conduct 
yourseif  to  biro  as  he  deserved  ? — I  never  made 
ose  of  the  expression. 

Did  you,  directly  or  indirectly,  countenance 
or  forward  the  prosecution  against  M aba  Rajah 
Nundocomar  P— I  never  did ;  I  have  been  on 
my  gnard ;  I  have  carefully  avoided  every 
drcomstance  which  might  appear  to  be  an  in- 
terference in  that  prosecution. 

When  did  you  first  hear  of  Comanl  O  Deen's 
40oroplainiog  against  Mr.  Fowke?-— That 
morning  I  examined  into  it.  He  came  with 
liis  complaint,  and  broke  in  upon  me  very  ab- 
rtiptlj^.  He  told  roe  bis  story,  and  I  put  many 
questions  during  the  relation  ;  and  afterwards 
t  doubted  it.  When  he  first  related  it,  1  asked 
him  questions,  to  clear  up  those  donbts.  1  bid 
him  be  cautions  in  what  he  related.  J  obnenr- 
.  cd,  h»  seemed  much  agitated  with  passion,  or 
had  much  the  appearance  of  it.  And  I  advised 
bim  serionslv  and  re||iealedly  to  weigh  what  be 
was  about,  before  be  persisted  in  an  accusa- 
tion, which  might  lie  dictated  by  prejudice,  in- 
terest, or  present  passion.  He  pernsled  in  his. 
story,  affirmed  the  same  facts,  with  much  ve- 
kemence,  in  such  ma^nner  as  to  induce  me  to 
give  a  degree  of- credit  to  it ;  but,  as  I  was  a 
party,  1  told  him,  1  could  not  redress  it :  that 
was  the  reason  I  assigned,  and  directed  him  to 
make  bis  anplication  either  to  the  chief  justice 
or  to  one  or  the  judges  of  the  supreme  court. 
Be  said  be  wouid  go  to  the  chief  justice,  and 
-  desired  I  would  procure  him  an  introduction. 
1  sent  a  chubdar  with  bim,  to  prevent  any  de- 
ttention  or  prevention  he  might  have  met  with 
from  the  chief  justice's  servants.  I  also  wrote 
a  note  to  him,  which  1  sent  by  one  of  my  own 
aervants. 

When  vraa  it  that  you  interrogated  C.  O 
Deen  respecting  his  complaint  P—  Between  the 
examination  at  the  chief  justice's  bouse  and  the 
Monday,  when  we  determiued  to  prosecute.  I 
^MtCioned  bioa  two  daya  sueoeasivelyy  and 
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urged  him,  by  the  arguments  wbicb  I  thought 
most  likely  to  have  weight  with  him,  to  declara' 
the  truth  that  passed  between  him  and  Mr. 
Powke.  He  was  strictly  consistent  when  be  told 
the  story,  repeated  always  the  same  fact9, 
varied  otily  in  the  manner  of  telling  them,  and 
introducing  immaterial  circomstaoces ;  he  did 
not  vary  in  the  sense:  he  did  not  repeat  the 
same  words,  or  make  the  same  arrangements ; 
the  material  facts  were  the  same. 

In  what  hinguage  did  you  examine  him  p— « 
Id  the  Hindostanoy. 

Did  you  ever  examine  any  other  of  tho  wit* 
oessesP-— No,  never.  , 

Did  you  ever  see  Oomaul  O  Deen's  moon- 
shy  P— I  never  saw  him  bu*  at  the  chief  jus* 
tice's.  Comaul  O  Dcen  always  persisted  in 
the  same)  story  of  the  furd ;  it  was  on  that 
point  chiefly  that  I  examined  bim,  becaose  it' 
was  less  capable  of  evidence,  and  1  wished  to 
be  convinced,  as  far  as  I  could  be,  from  the 
man's  manner  of  relating  it.  1  was  thoroughly 
satisfied  in  my  own  mind,  when  I  commenced 
the  prosecution,  that  the  story  was  true:  and 
I  have  had  np  reason  since  to  alter  my  opinion. 

Was  Nundocomar  never  in  your  private 
friendship  or  confidence  P — There  was  never  a 
period  in  which  he  was  in  my  private  friendship 
or  confidence:  I  may  except  the  small  time, 
.till  1  had  acquired  an  opinion  of  his  condnct.' 
There  are  some  in  this  settlement  that  know 
on  what  terms  we  were  before  1  went  to 
England. 

Would  you  have  employed  him,  bad  you  not 
had  the '  orders  of  your  superiors  for  so  doing  P 
— I  believe  I  should ;  but  I  never  should  have 
shewn  him  that  degree  of  countenance,  or  con« 
tinned  it.  I  might  have  employed  him  for  a 
particular  purpose.  I  was  directed  to  lemplor 
nim  in  a  particular  service,  and  to  make  it 
his  interest  to  exert  himself,  f  never  had 
orders  to  give  bim  particular  countenance  and 
protection. 

At  what  time  did  you  employ  him  particu- 
larly P — It  was  about  the  removal  of  Mahomed 
Reza  Cawn,  and  the  making  new  arrange- 
ments. His  interest  and  inclination  were  con- 
trary to  Mahomed  Reza  Cawn's,  and  he  was 
thought  fittest  to  destroy  the  influence  of  Ma- 
homed Reza  Cawn,  till  the  new  arrangements 
should  be  confirmed. 

"Sir,  George  VansUtart  examined. 

Were  you  at  the  governor  general's  when 
Comaul  O  Deen  made  his  complaint  P— -T  was. 

Relate  what  you  recollect  of  it — Mr.  Hast- 
ings was  in  the  south-east  room  of  his  house  ; 
Comaul  O  Deen  was  there,  and  others^  when  I 
went  in  :  Mr.  Hastings  told  me  that  Comaul  O 
Deen  bad  been  complaining  of  him,  that  Mr. 
Fowke  had  threatened  him  with  punishment,  if 
be  did  not  deliver  an  account  of  barramuts  ; 
that  he  had  been  relating  every  thing  very  cir- 
cumstantially by  word  of  mouth ;  but  had 
given  in  a  petition,  very  short,  and  of  no  kind 
of  consequence.  He  desired  me  to  explain  to 
Comaul  O  Deen,  that  if  what  he  bad-related 


t 


1183] 


1 5  GEORGE  m.  Triul  tfJanpk  FaaJce  and  others^  [  1 IM 


rbdly  wm  true,  and  be  meant  to  oonplaia, 
•  he  ebould  be  as  circa instBDlial  in  bis  petitioii  as 
he  had  beeo  in  bia  verbal  relation ;  and  parti- 
oularly,  that  he  should  meatioo  tbe  cireutn- 
ataaoe  of  Mr.  Fowke  baviog  tbreateoed  bim 
with  pu«iBb«eot>  if  be  did  not  f2*i?e  in  the  har- 
ramut  |ia|ier,  or  aeeouat  of  bribes :  it  was  on 
tbe  sui^«cl  ef  teeka  collariea.  Tbe^overtimr 
tbeo  turned  to  Gofoaul  O  Deen,  and  himself 
told  bim  to  tbe  purport  be  bad  been  desiring  ine  ta 
tell.  Comaul  Q  Deea  said,  He  would  go  boose, 
and  write  such  a  petition :  the  governor  said, 
It  was  unneeessary  be  ahoiild  go  home,  that 
he  might  dictate  it  to  bis  Meenshy  ;  be  would 
order  bis  Mooasby  to  write  wbatCoasaul  O  Deen 
dictated.  Ue  then  left  tbe  room.  I  re|Mated 
over  again  to  CowmuI  O  Deen,  in  Persian,  to 
the  same  purport  as  tbe  governor  bad  been 
telling  Imoi  in  tbe  Hindostan  langvage.  I  par- 
ticolariy  asked  bim  if  the  circumstance  of  Mr. 
Vowke's  threatening  bim  with  Bunisbmeot  waa 
true,  and  particularly  charged  bim,  that  be 
must  write  nothing  but  what  was  atriotly  true. 
He  said  thai  circumstanoe  was  true;  pro- 
mised he  wouM  not  write  any  thing  but  what 
was  80 ;  he  then  iveot  with  tbe  Moonsby*  I  be- 
lieve into  tbe  sooth  veranda,  and  1  returned 
home :  I  believe  I  did  stay  till  it  was  wrule. 

Did  C.  O  Deeii  ever  give  you  sny  reason  to 
think  his  ooQi|tlaint  not  trite?— Never ;  his  aa- 
aertionsbave  alwaya  been  that  it  was  trne. 

Where  were  yen  on  the  20tb  of  April  ?-«-At 
the  chief  justice^s. 

Did  you  ever  bear  Mr.  Fowke  say,  that  he 
used  threats  to  make  C.  O  Deen  sign  tbe  pa- 
per ?-^No ;  he  aaid  be  lifted  up  a  volume  of 
Ghwobili's  Voyages:  1  think  tiie  reason  ha 
gave  for  it  was,  that  C*  O  Deen  went  inh^  bin 
room  when' be  waa  lying  on  the  bed^  and  was 
tmubleeeine  to  him.  I  believe  it  was  la  get 
back  his  areee.    I  cannot  say  that  certainly. 

Do  yeii  reuMmber  any  thing  else  that  passed 
at  tbe  chief  justice's?— I  remember  Mr. 
Fewke  speaking  to  Mr.  BarweU,  with  great 
wheasenoe,  **  Can  you  say  upon  your  ho- 
nour and  your  oath,  that  you  did  not  reoeive 
tbe  45,000  rupees?"  Mr*  fiarWeH  replied, 
upon  bis  boaour  and  bis  osth,  he  did  not. — I 
ana  generally  called  Hoabia  Jung  by  the  hiaoh 
|ieopie,  it  is  a  title  I  have. 

Did  Nooosby  Sudder  O  Deen  ever  call  at 
your  house  ?-  -  -'Yes. 

When  was  it  f— On  the  Tuesday  or  Wednca* 
dav  before  the  Thursday  of  tbe  examiaatiett. 

\Vbat  time  of  tbe  day  ?— I  believe  ahoat 
seven  or  eight  o'clock  in  the  eveiMug^  Ha  imc- 
(fuainted  me  that  C.  O  Deen  bad  called  on 
bim,  and  tohl  him  that  Mv.  Fowke  had  uaed 
him  ill  that  morning ;  that  ha  had  obliged  bim 
against  his  will,  to  writo.  an  aoooutit  against 
Mr.  Barwell  and  me»  of  bribes  preftended  to 
have  been  received  by  us ;  that  he  waa  deter- 
mined, however,  to  get  back  what  bo  bad 
written,  or  would  complain  to  the  governor. 

Did  he  mention  nothing  of  the  governor'a 
namef — 1  da  aot  teeaUect  that  ha  did^I  am 
net  sore. 

§ 


Croia-^ZraaiiiMi^ioa. 

How  hmg  have  yon  known  C.  O  Decs  ? — i 
had  an  aoquamtanca  with  him  abont  19  janra 
age,  and  not  aAeiftill  ITfS. 

iiow  name  you  acquainted  with  hinaP — I 
know  bim  as  being  member,  and  he  a  faraser. 

Do  yen  know  of  any  consplainU  heiog  pre* 
ferred  againat  him  ?*••!  do  not 

Had  yon  ever  any  particular  convMantioB 
with  htm  at  yaur  bevaa? — 1  think  he  ban 
called  moL  nse  ;'but  whether  I  bad  any  pstftioo^- 
lar  conversation  I  do  not  recollect. 

Did  yeu  never  turn  him  out  of  the  room,  as 
a  man  not  worthy  to  be  opedJted?— No,  ooter. 

What  is  your  opinioD  of  him  ?r-*I  never  had 
reaaoa  to  pot  eootidenee  in  bia  credibility,  or  to 
doubt  it.  I  tbonght  him  a  creditehle  «imi,  and 
never  heard  any  thing  aaiim  of  him. 

Do  yon  renumber  any  insteoce  af  a  conn 
plaint  of  his  wbidi  waa  fooiMl  to  be  groopdIcM? 
-«»No;  though  1  have  fbemieally  heard  of  ae- 
cusatious  against  hko  in  the  ftrmmg  biiaintns ; 
the  only  one  I  oan  recollect  omde  bv  him,  wsa 
against  an  English  genttsmnn ;  nod  that  I  b^ 
lievetobetrue. 

Did  you  believe  ComauPa  acoosation  to  be 
true  ? — 1  did ;  else  I  should  net  have  joined  my 
name  in  tbe  proeecotian. 

Waa  it  not  year  donbt  of  his  credit  thai 
made  yen  tell  him  to  vrrite  only  what  vraa  tnmf 
-»Na;  from  tbe  oaMva  af  hw  atory  ;  and  nsl 
from  thmking  his  credit  donbtftd. 

How  long  have  yen  known  Mr.  Fotefce?— 
I  bav«  ktiown  hitti  19  years. 

What  is  vOor  opinion  of  hia  chameiar  ?— I 
haive  ever  looked  on  Mr.  Fowko  aa  atrictljf 
lionest,  and  of  strict  hanoor,  according  to  h« 
owo  prindplds;  but  I  hdiaee  ttm  violenoo  ef 
bis  temner  mey  m  name  points  lead  him  oat  af 
the  read  of  hanoor  whbout  ha  liimasif  being 
sanaible  of  it.  IVoeuring  aeansationa  i  think 
one  of  these  hatoneca  tbst  may  lead  hhsi  aut  ef 
the  road  of  honour.  I  shoald  be  embarrsnsed 
to  pni  ao^  other  case,  hot  aoenmiione  agamsl 
the  governor  geaeiml  and  ibnsa  tmaaadiately 
connected  with  hiM. 

Is  Mr.  Fowke  in  thoCom|Mny'o  aeriioef— > 
NO)  he  is  not;  I  believe  ho  ie  employed  by  go* 
neral  Chivering ;  hoisinaffiae. 

Did  yon^  or  did  yon  not,  saoeivo  the  19,000 
rapcos,  on  aoeaOnl  of  the  tockn  coHarisa,  sa 
mantioaed  in  the  fbrd  ?-^i  never  reanivad  that 
anm,  or  aay  other  on  that  aeeauni. 

Moonshy  Seerat  Alii  Cawn  examined. 

Whose  servant  are  you?-^!  am  in  tbe  ser- 
vice of  the  Company ;  but  rsmain  abont  the 
governor. 

Did  you  ever  writo  an  araee  for  Comanl  O 
Deen  by  tbe  governor%  order? — Yes,  1  did. 

Relaie  the  cirenmstancea.— As  I  go  ovary 
day  to  pay  salam  to  tb^  governor,  that  day » aa 
I  waa  standing  in  the  outward  room,  1  was 
called,  and  went  in.  Tbe  governor  waa  sittwf 
at  his  writing* table,  and  Comsul  O  Deeo  waa 
at  a  small  diatooce  from  him.  Anoilier  peraon» 
Caatoo  Babao'a  depat,f ,  wae  there,  ajid  thn 
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gpveroor'f  MrizWggy.  The  gfovernor  called 
nie  to  hiro  ;  ihea  he  took  the  arzee,  and  gave 
it  me  to  oopy  it  fkir ;  and  went  out  with  Comaul 
O  Deen,  at  Mine  distance  from  him.  When  I 
bei<iiD  to  write,  Coouial  O  Deen  said  to  me. 
Write  what  1  dictate.  He  then,  looking^  on  the 
olher  arzee,  bei^aD  to  dictate,  and  I  to  write : 
Wkeo  I  had  wrote  it,  Cotoaul  O  Deen  read  it 
over;  towards  the  latter  end  there  appeared 
oocnetbioji^  confused ;  be  put  it  ri^^bt,  in  order 
to  present  to  the  governor.  When  1  had  wrote 
it  fair,  I  gave  it  to  the  governor.  Comaul  O 
Deen  followed  me.  The  governor  began  to 
read ;  aod  1  explained  it  in  places  he  did  not 
understand.  When  the  arzee  was  read,  the 
ffovernor  looked  at  Comaul  O  Deen,  and  said, 
You  say  one  thing,  aod  write  another.  Co- 
maul O  Deen  answered,  I  have  written  what  i 
before  said.  The  arzee  remained  villi  the  go- 
vernor ;  I  and  Conoaiil  went  away. 

Oumga  Govim  Sing  exaninod. 

tM  you  give  directions  to  Comaul  O  Deen, 
to  conaplain  against  Mr.  Fowke? — I  did  not. 

Did  Comaul  O  Deen  ever  shew  you  an 
surzee,  complaining  of  Mr.  Fowke  ?-->l  saw  an 
arzee  in  his  bands,  at  the  governor*s  house ;  I 
do  not  know  whether  he  put  it  into  my  hands ; 
J  did  not  read  it 


Had  yon  evar  any  dispute  with  Comaul  O 
Deen  ? — ^There  was  something  of  a  dispute  be« 
tween  me  and  him,  about  26,000  rupees. 
Mr.  Alexander  Elliot  examined. 

Do  3^ou  remember  what  passed  at  tbe  Chief 
Justice's,  respecting  a  book  which  Mr.  Fowke 
lifted  op  to  Comaul  O  Deen?— Mr.  Fowke  ae^ 
knowled(;ed,  that  be  had  lifted  a  volume  of 
Churchill's  Voyages  against  Comaul  O  Deen« 
1  do  not  remember  why,  on  the  morning  oPthe 
day  be  came  for  tbe  arzee.  He  said,  Comaul 
O  Deen  was  teaziog  bim ;  and  I  think  said^ 
seized  on  his  legs ;  1  am  not  sure ;  in  conse- 
quence of  whicli  he  lifted  up  a  volume  of 
CburcbiU's  Voyages ;  it  was  something  about 
tbe  arzee. 

Do  you  remember  any  thing  that  passetl  be- 
tween Mr.  Harwell  and  Mr.  Fowke  at  the 
Chief  Justice's  ? — Mr.  Barwell  spoke  to  Mr. 
Fowke  with  some  warmth  about  his  conduot 
in  this  affair ;  and  Mr.  Fowke,  appearing  to  be 
angry,  asked  him  if  be  could  give  his  honour 
and  oath  that  he  bad  not  received  the  45,000 
rupees.  Mr.  Barwell  said,  be  would  give  his 
honour  and  oath  be  bad  not.  Mr.  Fowke 
then  said,  He  must  acquit  him ;  that  is  tbe 
way  I  generally  wipe  off  accusations  against 
myself.  ^_— . 

Verdict  on  this  Prosecution,  Not  Guilty. 


i58.  Tbe  Trial*  of  Jos£ph  Fowke,  Maha  Rajah  Nundocomar,  and 
Roy  Rada  Churn,  for  a  Conspiracy  against  Richard  Bar* 
well,  esq.  one  of  the  Members  of  the  Supreme  Council  for  the 
Province  of  Bengal.  At  Calcutta  or  Fort  William,  in  Bengal 
aforesaid:  15  George  IIL  a.  d.  1775.  [Subjoined  to  the 
preceding  Report*] 

<«  Town  ^  Co/- 'i  The  jarors  for  D«r  lonl 
mkUa  €nd  Factory  f  tbe  king,  upon  their  oath, 
^  Fort  TFi/Ziam  f  present,  That  Joseph 
m  Btngalf  to  mit^  )  Fowke  of  Calcutta  gan- 

tleman,  Maha  Rajah  Nuo- 
docomar  Behader  late  of  Calcutta  inhabitant, 
ami  Roy  Rada  Cbdrn  of  the  saine  place  uiba- 
iMtat,  aHof  wbon  ace  sul^t  to  the  joristfic* 
tioB  of  the  Sopreme  Conrft  of  Judkalut e  at  Fort 
Wiirian  in  fien|^,  being  pcnona  of  eril  name 
Mid  firnie,  umI  disbonett  repotalion,  wickedly 
devising,  and  uqinstljr  intending,  to  depcife 
Biebnid  Bmrvell  esqoire,  one  of  the  aenbers 
of  tbo  foottcil  for  the  prorince  of  Bengal,  of  his 
jpBod  name,  ciodit,  and  lepntation,  and  to  ro- 
pnnnt  bka  an  m  niVMl  and  diiboaeat jieasM, 
Md  nnfit  to  he  Irnatod  with  tbe  bigb  office  and 
a«tbority  which  bo  hoklcin  tbe  said  prerinne 
of  Bengal,  and  ftbereby  to  bong  bias  into  Ibe 
ill  opioion,  batiod,  and  contempt,  of  all  Ua  Ma- 
jntty's  sobjeda,  boii  in  India  and  Great  Bri- 
tain, did,  on  tbe  19ib  day  of  Apnl,  in  the  1  jMh 

*  See  tbe  two  Ca«i  iamodiatnly  pnnoding. 
VOL.  XX, 


reign  of  onrsiiTareifn  lord  Qeargs 
tbe  3d,  by  the  grace  of  God,  of  Great  Britain, 
Franco,  and  Ireland,  kinf,  defender  of  the 
faith,  and  so  forth,  at  tbe  town  of  Calcutta,  and 
factorv  of  Fort  Williaoi,  fraudulently  and  UU'*. 
lawfuUy  conspire,  combine,  and  agree  ansong 
tbemscives,  falsely  to  charge  and  accuse  tha 
said  Riebard  Bnrvell,  for  that  bo  bad  oor- 
ruplly  and  collimiToly  receit ed  soTeral  sums  of 
nmoy  ffona  one  Comaid  al  Deen  AUee  Cawn« 
in  the  nature  of'  bribes,  or  for  serf  ices  rendered 
by  bim  to  tbe  said  Comaul  al  Deen  Alien  Cawn» 
by  rirtae  of  bis  office,  and  tbe  authority  of  bin 
alatinn  in  tbie  province,  and  by  that  means  to 
repreaeot  the  mid  Richard  Harwell  aa  guilty  of 
wilful  bribery  and  corraption  in  .his  office  aod 
duty :  and  tKe  jurors  aforesaid,  wpoo  their  oath 
aforesaid,  present,  Thai,  according  to 
thoaaideooapiracy,  ooiiibinatton,and  ^'^^^'^' 
agmement,  the  said  Joaeph  Fowke,  Maha  Rn* 
jidi  Nondoeomar  Bahader,  and  Roy  Rada 
Cbom,  did  at  several  tiaaes,  make ufo ofpec-* 
snaaMMis,  proroiaaa,  and  threats,  to  prevail  on 
the  said  Coroanl  al  I>aen  AUaa  Caarn  toaccoin 
4G 
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the  said  Richard  Barw^ell  of  haviogr  receired^ 
the  said  sums,  and  of  being  guilty  of  the  said 
ofTeace  of  wilful  briliery  aDo  corruptiob  ;  abd 
Ibe  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  also  the  said  Joseph 
Powl^e,  Maha  Rajah  Nundocomar  Bahader,  and 
Roy  Rada  Churo,on  the  said  19th  day  of  April, 
in  the  year  aforesaid,  according  to  the  said 
conspiracy,  combination,  au^  agreement  be- 
tween themselves,  before  bad  as  aforesaid,  did 
make,  frame  and  write,  and  caused  to  be  made, 
framed  and  written,  a  certain  writing  or  paper, 
purporting,  that  sums  of  money  bad  been  so 
paid  and  received ;  to  wit,  to  Warren  Hastings 
esq.  15,000  rupees,  to  Richard  Harwell  esq. 
45,000  rupees,  to  Hoshyar  Jung,  thereby  mean- 
ing George  Vansittart  esq.  12,000  rupees,  and 
other  sums  of  money  to  other  persons;  and 
did  falsely  and  wickedly  prevail  with  and  force, 

'  by  intreaties,  menaces,  and  other  unlawful 
means,  the  said  Comaul  al  Deen  Allee  Cawn, 
to  write  words  on  the  said  paper,  purportiu^, 

>  Chat  he  acknowledged  to  have  paid  the  said 
sums  to  the  said  persons:  whereas  in  truth 
and  in  fact  the  said  Richard  Harwell  never  re- 
ceived any  such  sum  of  money  ;  and  the  said 
Comaul  al  Deen  Alice  Cawn,  at  the  same  time, 
and  immediately  thereafter,  and  also  since  that 
time,  declared  the  said  accusation  to  have  been 
false,  and  violently  extorted  from  him  as  afore- 
said, to  the  great  damage  of  the  said  Richard 
Harwell,  to  the  evil  example  of  all  others  in  the 
like  case  offending;  and  against  the  p|eace  of 

,  our  said  lord  the  King,  his  crown  and  dignity." 

Signed,        Ja.  Prftchard, 
19th  June  1775.  CI.  of  the  Crown. 

'  W.'M.  Beckwith, 
CI.  of  iodictmentf. 


Comaul  0  Deen  Ccacn  sworn. 

Q.  Are  yoo  acquainted  with  Nundocomar? 
•^A,  Yes. 

•     Did  you  ever  make  appKcatiou  to  him  for 
.  money  r— I  have  often. 

Did  you  in  the  month  of  Chyle  last  ? — Yes ; 
I  borrowed  3000  rupees  of  him  in  that  month. 

Relate  the  conversation  that  passed  between 

fou  and  Nundocomar.— ^W hen  f  returned  from 
[oughly,  1  went  to  Nundocomar's  house :  he 
was  not  at  borne :  I  'sat  down  in  the  Dewan 
Connab,  and  JVlaha  Rajah  came  soon  after:  I 

five  him  a  goM  mobur :  he  asked  me  whether 
bad  heard  what  passed  between  the  governor 
and  Council  abimt  barramut,  and  the  Munny 
Begum :  I  answered,  1  have  not  heard  all : 
Maha  Rajah  said,  Mr.  John  Graham  is  my 
enemy,  and  1  am  his :  I  was  not  an  enemy  to 
the  governor:  the  governor  has  told 'me,  1  will 
think  much  about  you,  be  upon  your  guard.  1 
thereupon  consulted  with  Mr.  Fowke :  Mr. 
Fowke  answered  me,  Do  you  get  barramuta 

.  against  the  governor,  Mr.  Harwell,  Mr.  Vansit- 
tart, and  other  gentlemen  ;  and  I  wilt  procure  for 

>  you  the  placeof  tbeamneen  of  thekhalsa;  I  then 
l^ave  bim  the  barramut,  on  account  of  Munny 
tf  egum,  and  1  have  proved  the  goveriuur  to  Le 


in  the  wronflr  in  the  council.  Nundocomar 
said  to  me,  Do  you  get  barramuta  for  the  per- 
gunnah*  of  Mysadel,  Avingou,  Tumlook, 
and  whatever  places  you  can  get  them  from. 
I  then  answereo.  You  have  told  me  of  gettnig 
barramuts  against  the  governor  and  other  gen- 
tlemen ;  but  on  bearing  this,  the  people  ^eek 
ill  of  yon  ;  y^u  was  before  in  friendship  with 
the  governor,  and  now  yon  talk  of  gettiiu^  bar- 
ramuts against  him ;  and  there  is  now  a  mend- 
ship  between  Mr.  Harwell  and  Mr.  Vantiltart; 
you  are  going  backwards  and  forwards  to  their 
houses:  Nunflpcomar  said,  They  send  often  te 
call  me ;  therefore  I  go :  1  then  said,  I  have 
given  nobody  any  thing,  on  account  of  Hid- 
gellee.  What  do  I  know,  what  has  been  ddoe 
at  other  places  ?  There  was  other  bonvenatkia 

Iiassed,  but  I  do  not  remember  it  now:  be 
aughed  and  said,  go  and  get  the  rupees  yeo 
wanted  to  borrow  from  Roy  Rada  Chars,  asrf 
when  the  Burdwan  man  gets  his  kellaat,  [  wil 
talk  to  you  further  on  the  subject. 

When  did  you  see  Nundocomar  again  ? — It 
was  either  on  the  30  Phaugoon,  or  the  Ist 
Chyle.  , 

Did  you  see  Mf.  Fowke  soon  afbr  that?— 
Yes ;  a  few  days  after  I  went  to  Mr.  Fowke*s 
I  with  Roy  Rada  Churn. 

On  what  occasion  ? — Maha  Raiah  had  tsM 
me,  You  have  had  a  quarrel  wiih  Mr.  Fowke ; 
go  and  be  reconciled  to  him,  and  by  his  umsbi 
get  introduced  to  the  general,  colonel  Moossn, 
and  Mr.  Francis :  I  said.  There  is  no  gmt 
things  in  being  reconciled  to  Mr.  Fowke;  till 
you  g^t  your  kellaut,  I  would  not  be  intro- 
duced to  the  gentlemen :  1  will  not*go  to-<by,  I 
will  go  to-morrow.  The  next  day  I  went  with 
bim  to  Mr.  Fowke's :  I  offered  Mr.  Fowke  a 
nuzzer  of  5  rupees,  which  be  did  not  take :  be 
told  roe  to  sit  down :  he  got  op  and  went 
into'^his  bed-<:hamber :  he  then  called  me  in  te 
him,  and  Roy  Rada  Chum  and  I  went  ta 
together:  he  said  many  kind  things  to  aae, 
that  he  had  beard  of  my  praise  of  Maha  Rajab : 
he  also  said,  YouwilCbeon  good  terms  with 
Maha-  Rajah :  J  will  get  the  business  of  Pur- 
nea  for  you,  abd  whatever  Mafaa  Rajah  bids 
you  do,  do  it :  he  then  gave  me  beetle,  otter, 
iui.  and  my  dismissioD.  * 

When  did" you  go  again  to  Maha  RajehP--* 
Two  days  after,  in  the  evening ;  I  dM  not 
choose  to  go  sooner,  because  I  heard  bad  wOtdi. 

What  bad  words  ? — About  the  batraniiit. 

What  did  you  go  for?-^l  went  to  get  my 
dismission  to  goto  Roughly. 

What  passed  that  evening f — Mahia  Reiak 
asked  me.  Where  is  the  small  arzeeyon  be- 
fore gave  in  to  the  governor  apinei-  Mr. 
Fowke?  I  said,  I  have  it:  Maha  Rajeh  said. 
Bring  it  to  me  to-morrow  evening,  that  I  may 
see  it ;  when  I  have  seen  it,  1  will  then  give 
you  your  dismission :  I  went  home ;  my  old 
moonsby  was  gone  to  bis  house ;  at  noon, 
whatever  I  remembered,  I  caused  to  be  wrois 
by  my  new  moonsby, 

*  A  fna)!  district  eoMialiog  of  sa^erel  vifiafei* 
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Wbv  was  tbe  old  moonsby  gone  from  yonr 
boose  r— The  arzee  waa  in  tbe  posaenion  of 
myold  moooahy. 

What  did  yoii.  do  with  wbat  you  bid  yoor 
itew  moouaby  write? — I  kept  the  paper  newly 
written  in  my  possession  till  the  evening^ :  1 
sealed  it,  and  carried  it  to  Maha  Rajah.  Maha 
Bajah  read  it,  and  kept  it,  then  gave  me  my 
dismission  for  Hougbly. 

Why  did  you  imagme  that  Mr.  Fowke  and 
tbe  Maha  Rajah  would  ask  you  for  barramuta  ? 
—They  talked  to  me  about  barramuta ;  there 
was  a  cutcherry  of  barramuts,  for  all  the  je- 
mindars :  I  alone  do  not  know  this ;  all  Cal- 
cutta knows  it 

You  say  you  went  to  ask  your  dismission  for 
Hougbly :  when  did  you  return? — I  went 
to  Hougbly ;  while  I  was  there,  I  heard  that* 
Hoonsby  Sudder  O  Deen  was  coming :  bear- 
ing that,  I  leturned :  I  believe  about  the  laat  of 
Cbyle. 

when  did  you  see  Maha  Rajah  again? — 
When  I  went  for  tbe  arzee  back :  alx>nt  the 
4lb  or  5th  Bysaak. 

Wbat  then  paased  ? — I  said  to  Maha  Rajah, 
Moooshy  Sudder  O  Deen'  is  come  back,  and 
tbe  business  with  Gunga  Covin  Sing  is  set- 
tled :  give  me  tbe  arzee  back  again :  then 
Maha  Rajah  said,  What  has  been  done  about 
tbe  rupeea  you  spoke  to  Roy  Rada  Churn 
about  ?  I  answered,  I  have  not  ffot  the  rupees 
from  Gunga  Govin  Sing ;  and  1  will  now,  if 
you  please,  give  it  you  in  writing,  that  when  I 
receive  them,,  I  may  give  you  tbe  sum  pro- 
mised. 

.  (Comaul  O  Deeo  here  says,  that  be  has 
not  hia  recollection  about  him  to-day,  and  acr 
counts  for  it  as  fallows) : 

My  vakeel  has  been  tied  up  by  Ramchnoder 
Sein  for  money,  and  great  disgrace  has  fallen 
on  mei  I  am  the  renter  of  Hidgelee,  I  let  it 
to  farm  out  again  to  Bussunt  Roy,  and  gave 
security  to  government :  Bussunt  Roy  pavs 
the  rent,  and  Ramchunder  Sein,  dewan  or  the 
khalsa,  has  tied  up  my  vakeel  without  Mr. 
Cottrell's  order,  or  without  his  being  acquainted 
'with  it:  Ramchunder  Sein  is  a  mutsuddy,  and 
I  aoft  a  man  of  reputation ;  the  tying  up  my 
Takeel  is  the  sanoe  as  tying  me  up. 

What  did  Maha  Rajah  say  was  done  with 
tbe  arzee  ?— ^-Mah'a  Rajah  said,  I  have  it  not, 
Mr.  Fowke  has  it :  I  then  said,  I  deposited  it 
with  Roy  Rada  Churn ;  why  has  Mr.  Fowke 
got  it  r 

What  answer  did  Maha  Rajah  ipake  ? — He 
said,  Wbat  does  it  signify  to  yon  ?  come  to- 
morrow :  when  I  went  the  next  day  to  Maha 
Rikjah'a,  be  told  me,  Mr.  Fowke  says,  the 
larg«  arzee  which  you  ^ave  to  the  Governor 
in  tbe  month  of  Poos,  complaining  against 
him;  ifyoo  will  write  thus,  that  yon  did  not 

S'vb  in  tbe  arzee  on  your  own  accord,  but  by 
e'direction  of  Mr.  John  Graham  and  tbe  Go- 
Temor:  write  in  this  manner:  Mr.  Fowke 
havinp^  read  it,  willremember  you  in  his  heart; 
he  wul  know  that  you  are  bis  own  man :  I 


then  replied  to  Maha  Rajab,  Shall  1  tell  a  lie? 
Maha  Rajab  said.  It  roust  be.wrote:  it*was 
necessary  for  me  to  get  back  tlie  afzee  against 
Gunga  Govin  Sing ;  and  I  said.  Very  well,  I 
will  write  it  when  I  get  borne.     I  came^to  mj 
own  bonse,  and  wrote  in  such  manner^  as  iu 
some  measure  to  comply  with  his  desire,  and 
at  the  same  fime  to  save  myself  harmless,  and 
leA  room  for  my  own  conscience :  1  took  it  to 
Maha  Rajah's;  he  was  out:  I  sat  down  in  the 
dewan  connah :  Maha  Rajah  soon  came,  and  as 
he  was  getting  out  of  his  palanquin,  1  gave  him 
the  arzee.    He  read  it,  and  laughing,  said, 
This  is  nothing;  in  the  evening  bring  your 
Moonshy  with  you :  I  became  angry,  tore  tbe 
arzee,  and  went  home ;  every  body  knows,  I 
am  a  passionate  roan  when  1  hear  a  lie.    la 
the  evening  1  returned,  and  took  mv  Moonshy 
with  me  to  Maha  Rajah's:  I  sat  still  in  silence: 
Maha  Rajab  caused  draughts  to  be  wrote  out 
by  my  Moonshy  and  his  own,  Domaun  Sing ; 
he  then  altered  them  with  his  own  hands,  and 
told  my  Moooshy  to  write  out  a' fair  copy ;  I 
also  told  him  to  do  it ;  I  acquainted  the  Maha 
Rajah  that  I  had  a  great  pain  in  my  belly,  and 
desired  to  go  home.    MaUa  Rajah  asked  me  if 
my  pain  was  very  great :  I  said.  Yes,  and  got 
my  dismission.     When  one  par  of  the  night 
was  past,  my  Moonshy  and  Yar  Mahomed 
came  to  me :  Yar  Mahomed  said,  Maha  Rajah 
has  sent  this  paper,  put  your  seal  to  it :  1  said, 
No;   there   is  no  agreement  between  Maha 
Rajah  and  me  about  sealing  it.    I  then  gave 
Yar  Mahomed  my   hookah  to   smoke;    he 
smoaked  a  little  and  went  away.   Iji  the  morn- 
ing I  went  ta  Maha  Rajah  r   be  said  to  me» 
Rada  Churn  is  gone  before,  with  the  arzee ;  do 
you  follow  him  to  Mr.  Fowke's:  I  went  from 
Maha  Rajah  to  Mr.  Cottrell's ;  and  as  I  came 
out  from  Mr.  CottrelPs,  Rada  Churn's  hir- 
carrah  came  to  me,  and  said,  his  master  was 
at  Mr.  Fowke's  house,'  and  called  me  thither : 
\  then  went,  young  Mr.  Fowke  and  Rada 
Churn  were  sitting  in  his  room  (young  Mr. 
Fowke's  room).    Alter  the  usual  cooipliments, 
Rada  Churn  went  into  old  Mr.  Powke'sruom; 
be  came  out  again  in  about  two  gurrys.    A 
little  after,  Acoor  Munnah  came  to  me,  and 
said,    Mr.  Fowke  called  me.     I  went:    Mr. 
Fowke  was  sitting  upon  the  bed,  with  bis  feet 
hanging  down ;  and  ordered  me  a  chair,  to  sit 
opposite  to  htm.    Two  writers  and  two  Ben^ 
gaiiea  stood  behind  me.    One  of  the  Bengalies 
was  Acoor  Munnah,  and  I  know  one  or  the 
writers.    He  then  took  out  the  arzee  from  off 
the  bed,  near  tbe  pillow,  and  asked  me  if  I  bad 
given  that  arzee.    I  said.  Sir,  that  is  not  an 
arzee ;  it  is  a  jabob  sawand :  I  wrote  it  ac- 
cording to  the  pleasure  of  Maha  Rajah.    Tlien 
Mr.  Fowke  put  on  an  angry  face.     I  said, 
There  is  wrote  in  this  tbe  words,  '  gurr.y  peri- 
vium,    adawlut  booster,    and    ershaud  roes- 
hawud  ;•  •'.  t.  •  Protector  of  the  poor,  distri- 
butor of  justice ;'  and  ^  it  is  ordered.'    I  said, 
Who  is  tbe  giver  of  orders?  Mr.  Fowke  then 
angrily  told  me  to  seat  it.    1  was  afraid ;  and, 
putting  the  end  of  my  Jamma  about  my  neck» 
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said,  Sir,  fbr  Gpd'«  sklce,  do  not  require  tne  to 
do  such  biifiness.  He  tbeo  took  upaltiye 
book,  and  said,  God  damn  you,  ;you  son  of  a 
bitch.  J  said,  Sir,  well,  give  it  me,  and  I  will 
seat  it.  (C.  O  Deen  here  describes  the  book.) 
Hr.  Fowke  laid  down  the  book,  and  I  sat  down 
on  the  jrround :  the  tears  ran  down  my  cheeks, 
and  I  quivered  and  shook  tbi-ou^h  anger  and 
fear.  1  then  sealed  it:  he  took  it  of  me;  and 
then  took  out  a  furd,  and  asked  me.  Have  you 
given  Mr.  Barwell  in  three  years  45,<!)00  ru- 
pees, at  the  rate  of  15,000  rupees  a  year  P  I 
Mid,  I  had.  Did  you  give  Mr.  Hastings 
15,000  rnpees  ?  I  said,  I  had.  Did  you  give 
Mr.  Vaosittart  12,000  rupees?  I  said,  Yes. 
Did  you  ffive  Rajah  Rajebullub  7,000  rupees  ? 
I  said.  Yes.  Did  you  give  Cantoo  Baboo 
5,d00  rupees?  1  said,  Yes.  He  said,  sigu  it ; 
and  then  put  the  furd  into  my  bands :  I  looked 
at  it,  and  saw  tlie  five  names,  with  the  different 
aums  opposite  to  each.  The  ink-stand  was 
lying  on  the  bed,  and  I  put  my  dusk^t  on  it — 
writing  **  Russum  Rudum  and  Dudam.'* 
TV  hen  1  had  signed  the  arzee,  Mr.  Fowke  bid 
me  tell  the  people  behind  me  to  witness  it.  1 
aaid,  Very  well,  let  them  do  so.  I  then  gave 
him  the  fiii-d,  ai.d  he  told  me  to  go. . 

Where  did  you  go? — I  went  out,  wiping 
my  facei  and  stood  upon  the  stair -case.  There 
was  a  man  named  Sarosheer  Beg  standing 
fhere :  I  said  to  him,  See  what  violence  has 
been  used  with  me.  He  answered,  I  see  the 
consequence ;  but  know  nothing  of  the  cause. 
I  said  to  him,  Let  me  fetch  breath,  and  I  will 
inake  you  acquainted  with  the  cause.  Then 
Roy  Rada  Churn  and  young  Mr.  Fowke, 
holdins  each  other's  hand,  came  and  stood 
upon  llie  landing-place.  I  said  to  them.  Tell 
Mr.  Fowke  to  give  me  back  all  the  papers 
which  he  has  by  force  caused  me  to  write,  or  I 
will  spoil  myself  (arab  kurra)^  and,  tearing 
my  clothes,  go  immediately  to  the  council. 
They  then  said,  Don't  be  angry ;  be  a  little 
cool,  and  we  will  speak  to  Mr.  Fowke.  They 
went  to  him  $  and  in  aljout  one  and  a  half  or 
two  gorrys  came  out  again.  Young  Mr. 
Fowke  had  the  cover  of  a  letter  in  his  hand, 
and  said  to  me,  Your  papers  are  all  in  this ;  I 
have  brought  them  out,  but  will  keep  them  with 
ine  to-day :  You  come  to-morrow  ;  Maba  Ra- 
iah  will  likewise  come ;  and  whatever  Maha 
Kfyah  pleases,  and  shall  be  agreeable  to  you, 
shall  be  done.     I  then'  came  awny. 

^  After  you  came  away,  what  did  you  do?— 
IVhenfour  gurrys  of  the  day  were  remaining, 
1  went  to  Moon.why  Su<lder  O  Deen,  and  said 
to  him,  Mr.  Fowke  has  by  force  caused  me  to 
put  my  seal  upon  an  arzee,  and  to  sign  a  furd  : 
I  am  going  to  Maha  Rajah  ;  I  desire,  if  you 
have  an  opportunity,  that  you  will  go  and  ac- 
quaint Mr.  Barwell  and  Mr.  Vansiitart  of  all 
tne  circumstances. 

What  was  he  to  acquaint  them  with?— Of 
these  circnrostances.  I  went  to  Mtfba  Rdjah's ; 
he  was  in  tiis  inner  apartments :  I  went  and  sat 
down  with  Samsheer  Beg;  we  said  our 
prayefp  together.    1  thea  went  to  Roy  Rada 


Chum,  and,  tafkrag  to  him,  took  a  pilkHr  mad 
sat  down.  Maha  Rajah  came  out  into  the 
dewan  connah  :  I  went  and  sat  down  by  hioa  ; 
I  then  related  to  him  afl  these  cireumstanvca. 
Maha  Rajah  consoled  me,  and  said  to  me.  Do 
you  be  content ;  1  will  go  in  the  morning,  and 
g'et  you  back  your  arzee.  He  gave  me  bedle, 
&c.  and  my  dismission.    I  went  awav. 

Where  did  you  go  to  next? — I  went  to 
Moonsby  Sudder  O  Deen,  and  told  him  aU 
these  things.  The  next  rooming  1  went  to 
Mr.  FoH  ke's :  Maha  Rajah,  Roy  Rada  Chomp 
and  old  Mr.  Fowke,  were  in  the  room :  I  stood 
upon  the  staircase,  and  did  not  go  in,  throogh 
fear.  Soon  after,  Mr.  Fowke  came  out  ;  Uko 
Maha  Rajah  came  out,  and  Rada  Chum.  I 
addressed  myself  to  Maha  Rajah,  and  said, 
Sir,  what  hate  you  done  for  me?  Maha  Rajah 
said.  What  cau  J  do  for  you  ?  1  have  talk«l  a 
great  deal  to  Mr.  Fowke ;  but  be  does  net 
mind  me.  Saying  this,  they  went  down  alaira 
to  their  palanquius :  just  as  they  were  settmg 
off  in  their  palanquins,  I  began  to  tear  my 
clothes,  and  called  out  Douy .  I  then  got  inio 
my  palanquin:  hircarrabs  laid  hold  or  it,  and 
scuffled  with  my  people ;  and  went  oo  in  that 
manner,  scuffling,  till  I. got  to  the  Bitah  Con- 
nah of  Rajah  RajebulliA).  I  went  and  com* 
plained  to  the  Chief  Justice. 

Did  you  go  no  where  else,  before  yoo  vmt 
to  the  Chief  Justice  ?— Yes,  I  went  to  the  go- 
vernor's. 

What  did  he  say  to  you  ?— He  said.  What 
can  I  do  ?  They  are  three  gentlemen,  I  am  but 
two :  1  can  do  nothing  for  you  in  this.  Yoa 
must  go  and  complain  in  the  Kjog'a  Adawlet ; 
I  cannot  do  you  justioe. 

Whose  hircarrabs  laid  hold  of  vour  pelaa* 
qnin  ? — How  should  I  know  ?  Do  1  write  dowa 
their  names?  How  can  I  tell? 

Do  you  know  whether  thev  belonged  to  Mr, 
Fowke,  Maha  Rajah,  or  Racfa  Churn  P— I  do 
not  know  whose  they  were.  Why  should  thev 
belong  to  any  body  else  but  one  of  themr 
They  called  me  to  come  back ;  sometimes  Ma- 
ha Rajah,  sometimes  Mr.  Fowke,  and  aoine- 
times  fiada  Churn,  wanted  me. 

Why  did  you  call  Duoy,  when  Mr.  Fowke 
and  Blfaha  BLajah  were  getting  into  iheir  |iahia- 
quins?-* Because  they  had  taken  from  nMf,  by 
force,  a  false  barramud..  Why  sboold  t  net 
call  out  ? 

In  what  language  was  the  furd  written ?-* 
In  Persian. 

Had  yuu  erer  seen  the  hand-writing  befocef 

Did  you  form  any  opinion  theu  whose  it 
was? — No. 

When  Mr.  Fowke  asked  yon.  if  yoo  had 
paid  the  sums  of  dionev  lo  Mr.  Harwell,  why 
did  you  say— yes? — I  said  y*,  bec«iiae  I 
knew  he  wan^jed  barrauiuu,  and  in  saying  so  I 
should  get  free. 

Did  you  ever  give  those  sums  to  Mr.  Bar* 
well,  or  any  oiher  sums  of  money  ?-*No, 
never. 

Had  yoa  ever  any  qiimrel  with  Mr.  Fowke? 
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«-Th«tday,  tnd  once  before  in  the  noolb  of 
Poos.  There  wm  no  dhreet  quarrel :  Bomteeiy 
Gboee  coiDplatned  to  the  (general,  and  the  ge- 
neral referred  hit  complaint  to  Mr.  Powke. 
Barnaasy  Gboae  told  Mr.  Fowke,  thst  I  had 
taken  the  fann  at  a  Tery  great  expenoe:  on 
which  Mr.  Fowke  aaid  to  me,  Do  you  teH  trne 
what  you  have  f^iven  to  the  English  gentlemen, 
and  what  to  the  Mtttraddies ;  if  you  do  not 
tell,  you  shall  be  punished. 

What  answer  did  yon  give? — f  aaid,  I  have 
not  given  any  body  any  thing :  what's  the  use 
of  telling  a  he? 

In  coosequeooeof  this,  what  did  yon  do?— 
I  had  numberlesa  thoughts  in  my  own  mind ; 
bat  I  went  and  gave  the  small  arzee  to  the  go- 
wemor,  and  wrote  out  a  little ;  for  this  reason, 
that  the  governor  was  a  great  man,  and  Mr. 
Fowke  an  Englishman ;  and  that  if  I  wrote  a 
great  deal,  he  might  be  angry. 

When  Mr.  Fowke  askedf  you  to  tell  him 
what  sum  you  g'ave  to  the  English  gentlemen, 
did  he  not  say  aomethiog  to  you  atwut  taking 
an  oath  ?-^No,  he  did  not. 

What,  not  when  Mr.  Fowke  was  examining 
the  complaint  of  Barnaasy  Ghose? — No. 

.    Conund  O  Deen  cross-examined. 

Did  Naha  Rajah  tell  you  to  get  false  barra- 
mnts  ? — He  did  not  tell  me  either  troe  or  false : 
he  told  me  to  bring  barramnts. 

Did  he  tell,  you  to  bring  barramuts  against 
any  particular  people,  or  only  against  those  to 
whom  you  had  given  mouey  ?•— He  named  the 
giovertior,  Mr.  Barwell,  Mr.  Vansittart,  the  Mut- 
suddies,  and  other  people.  He  told  roe,  tii  get 
whatever  barramuts  J  could  find,  from  flidge- 
lee,  &c.  and  named  the  nam*^  as  before.  I 
did  not  mean  to  lodge  a  complaint  against 
Gunga  Govin  Sing  ;  and  therefore  why  should 
I  write  every  thing  that  was  trtie?  I  had  a 
claim  against  him  for  26,000  rupees. 

Did  you  offer  Maha  Rajah  any  money,  pro- 
Tided  he  should  recover  this  sum?— 1  told 
Rada  Churn  that  I  would  give  4,000  rupees  to 
Maha  Rajah,  and  2,000  rupees  to  himself, 
provided  he  could  recover  the  whole  amount. 

Was  the  whole  26,000  rupees  (bona  Jide) 
^ue  to  yon  ?-— It  was ;  but  Gunga  Goviu  Sing 
haa  told  me,  that  he  has  brought  the  money 
due  to  me  for  the  tecka  collaries,  to  account  of 
money  due  from  me  to  the  revenues. 

Is  It  not  customary  with  you,  when  one  ru- 
pee is  due,  to  demand  four?— I  am  a  farmer: 
this  is  a  Bengally  dispute.  Among  ourselves 
we  say  fifty  different  kind  of  things.  There 
w^  at  that  time  no  complaint  lodged  ;  when  a 
complaint  is  lodged,  and  we  are  put  upon  our 
oaths,  we  say  whaterer  is  true.  Ten  of  my 
under-tenants  may  come  to  me,  and  I  will 
say  to  one»  You  are  indebted  to  me,  1,000 
rupees:  he  will  say.  No ;  I  only  owe  you  one 
hundred.  Till  this  day  it  never  was  in  the 
custom  in  Ben^l  for  zemindars,  or  farmers, 
hut  to  say  some  lies  and  sometruths»  when  they 
are  not  put  upon  their  oaths. 

Why  did  you  deoHUid  flMNre  than  was  really 
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due?— By  iqj  aeceaats,  I  jud^fed  a  sum  to 
that  amount  was  doe.  G.  G.  Stag  taughed^ 
and  aaid.  Are  you  albol?  you  have  no  such 
claim  upon  nae.  I  then  saiil,  If  yon  hav«  any 
claim,  you  must  make  it  on  Boasunt  Roy. 

Hew  mttch  did  yon  actually  recerve  from 
Gunga  Govin  Sing  ^ —  By  the  means  of  Moon- 
shy  SodderO  Deen,  1  got  10,000  rupees.  I  told 
Moonshy  Sndder  O  Deen,  Whatever  is  due,  do 
you,  upon  your  religion  and  eonacienee;  ad- 
judge to  me.  And  1  told  G.  G'.  Sing,  Do  yo«, 
as  a  Hindoo,  upon  your  religion  and  conaeieoce, 
pay  me  what  is  due. 

Was  10,1)00  rupees  the  whole  yon  reeeivad 
in  money  or  otherwise? — 1  only  got  10,000 
rupeei.  I  hsTe  settled  every  thing  from  the 
1st  of  Assin  to  the  end  of  Bbaudun. 

What  became  of  the  ntlier  16  000  rupees  f— » 
Whatever  was,  Busannt  Roy  knows  ;  I  do  not. 

Was  it  wrote  off,  on  account  of  revenue  f-«- 
Giroga  Gorin  Sing  told  me,  that  whatever  re» 
mained  we  would  settle  with  Biissoot  Roy.  I 
got  10,000  rupees^  which  I  thought  a  great 
deal :  it  is  now  public,  and  all  the  merchants 
come  to  me  for  money.  The  claim  that  .was 
upon  me  from  the  revenue,  was  ended  on  the 
last  of  Bhaudun:  from  that  tiatie  to  this,  theiv 
has  been  no  claim  on  me,  on  aocotmt  of  reve- 
nues. G.  G.  Sing  shewed  me  many  papen, 
and  made  many  demanils.  t  do  not  knoir 
what  was  actoafly  due. 

Did  Gunga  Govin  Sing  take  the  16,000  ru- 
pees to  settle  the  accounts  ?— God  knows :  I 
settleil  them  on  his  conscience.  I  waa  cleare*! ; 
and  he  was  satisfied  in  respect  to  aH  claims, 
except  salt. 

Who  was  to  pay  whatever  was  due  befbre 
Bhaudun,  on  the  settlement  of  that  accotint? 
— I  was. 

Were  the  tclaims  made  by  Gunga  Govin 
Sing  on  your  own  account,  or  of  government  ? 
— I  had  none  but  revenue  accounta  with  htm. 

When  was  the  first  day  you  went  to  Mr. 
Fowke's.^ — It  was  when  1  went  with  Rada 
Churn,  towards  the  last  of  Chyle. 

The  firat  time  you  went  to  Mr.  Powke's 
house,  did  you  see  him  ? — 1  did  ;  and  offered 
him  a  nuzzeen  of  five  rupees,  which  be  wotifd 
not  accept.  It  was  the  first  time  after  the  af- 
fair of  Barnaasy  Ghose,  about  the  end  of  Chyle* 

Did  you  aee  voung  Mr.  Fowke  that  day  ? 
— I  saw  him  in  nis  own  room :  I  did  not  speak 
to  him. 

Did  yon  at  this  time  tell  Mr.  Fowke  senior 
what  had  passed  between  you  and  Maha  Rajah 
If  undocomar  ?— No. 

In  the  arzee  vou  carried  to  Maha  Rvfli> 
what  part  did  Maha  Rajah  strike  out?  The 
arzee  afterwards  sent  to  Mr.  Fowke? — How 
should  1  know  what  he  struck  out  ?  I  did  not 
see  what. 

Did  you  hear  the  whole  dictated  to  the 
Moonshy  ? — Have  I  not  eirs  ?  Why  should  I 
not  bear  ? 

Did  you  make  any  objections  ?— No.  What 
objectiona  could  1  make  ?  He  told  me  to  hriog 
my  MooBsbyi  to  wtite  another^ 
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When  did  yoa  go  next  to  Mr.  Fowke's  ?— 
Tbe  next  day,  after  I  bad  been  at*Mr.  CottrelPs. 

What  time  of  the  day  was  it  ? — 1  bad  no 
watch  ;  more  or  less  than  one  par. 

Did  yoo  go  into  Mr.  Fowke  senior's  room  ? 
-^When  Acoor.Maonah  called  me,  then  I 
went. 

'  Who  went  with  you  into  Mr.  Fowke  senior's 
room  ?— -Acoor^Munnah  took  me  there. 

Were  there  any  body  else  P — Acoor  Mnnnah, 
another  Bengally,  and  two  writers,  came  after- 
wards. 

Did  these  people  oome  in  idirectly  after  him  ? 
—By  the  time  I  had  sat  down,  they  came  and 
stood  behind  me. 

•  Did  they  stay  as  long  as  you  did  ?-7l  hare 
already  told  you,  whilst  moderate  conversation 
J4sled,.they  w£re  there.  When  I  was  on  the 
ground,  I  know  not  whether  there  were  four  or 
ten  in  the  room. 

^  When  did  yon  fall  on  tbe  ground  ? — When  I 
^ked  Mr.  Fowke  who  was  uie  Gurry  Purwar, 
Adauiet  Booster,  &c.  and  when  he  was  angry : 
I  then  went  down  on  the  ground,  putting  the 
end  of  my  jammah  rouud  my  neck,  as  I  have 
already  shewn* 

What  theu  passed  P  What  made  you  go 
down  on  the  ground  P— ^Mr.  Fowke  took  up  a 
book,  and  called  out,  God  damn  you,  you  son 
tof  a  bitch  ;  when  he  told  me  to  seal  the  arzee : 
on  which  I  said.  Give  time,  and  I'll  seal  it. 

Do  you  always  sit  when  you  sign  and  seal  ? 
*-4Sometime8  wneu  I  am  standing,  and  some- 
times sitting. 

What  passed  when  you  were  down  on  the 
ground  ? — I  cried,  shook,  and  put  my  seal  to 
the  arzee. 

Had  you  vour  senses  at  tbe  time  P — I  was 
not  absolutely  gone  mad,  but  I  was  in  great 
fear. 

Do  you  rfcollect  any  thing  that  passed  at  tbe 
time  P — I  put  my  seal  to  the  arzee,  and  signed 
the  furd.  Mr.  Fowke  then  bid  me  go :  what 
.more should  I  remember  P 

Do  you  remember  the  people  that  were  in 
tbe  room  at  the  timeP — My 'head  was  down- 
wards ;  after  he  bid  ine  seal,  I  could  not  tell 
Irho,  or  how  can  I  now  tell,  who  stands  behind 
mc?    .    . 

Did  any  body  else  speak  to  you  P-^No. 

Did  they  do  any  thing  else  P — No. 

Was  the  door  shut  P— No.  - 

When  yoo  went  out,  did  yon  see  the  people 
mentioned,  or  know  them  P — No. 

How  long  do  you  think  you  were  in  Mr. 
Fowke's  room  P  (Mr.  F.  senior^) — I  had  no 
watch  ;  about  one  or  two  gunrys. 

Were  you  in  Mr.  Fowke's  room  more  than 
one  lime  that  day  P — No. 

Was  the  door  standing  wide  open,  when  you 
went  in  i — Both  when  I  went  in  and  came  out 

When  you  went  into  Mr.  Fowke's  rooln,  how 
many  people  were  there  P — I  told  yoo  before. 
•  How  many  people  were  there  about  the 
house ;  did  yon  observe  several  P — Whed  I 
went  in,  there  were  many  ;  when  I  came  out, 
there  were  few. 


[Being  .farther  interrogated,  becadnpt  say 
exactly,  how  many  at  either  time.] 

Do  you  know^  or  think,  that  the  four  people, 
two  Fringies  and  two  Bengallys,  were  set  oo 
you  as  guards  P — No. 

Did  you  ever  attempt  .to  ^o  away  before  yoa 
actually  did  go? — When  Mr.  Fowke  told  me  to 
go,  1  did  go. 

Did  you  write  any  thing  on  the  arzee  ? — I 
sealed  it. 

Did  you  ever  write  yournanl^  on  the  arzee  P 
— I  did  not  write  any  thing;   the  Moooshy 


wrote  my  name ;  I  md  not ;  I  do  not  knoi 
what  Moonshy  wrote ;    it  was  all  wrote  at 
Maha  Rajah's  house. 

Did  Mr.  Fowke  ever  threaten  you  at  any 
other  time  P — No. 

Are  you  sure  that  young  Mr.  Fowke  and 
Rada  Churn  were  in  tbe  room  when  he  threat- 
ened you  P— ^1  cannot  tell ;  I  did  not  see  them. 

When  did.  you  first  see  the  ford  you  speak 
ofP — 1  saw  it  at  that,  time;  never  before  ot 
since :  I  heard  of  barramuds,  but  not  tbe  same 
mentioned  in  the  furd. 

Was  tlie  furd  sbewn  immediately  when  yon 
went  down  on  the  ground  P — After  I  had  sealed 
the  arzee  and  told  the  Fringies  to  be  witnesses, 
tbe  furd  wa&  immediately  produced. 

Did  any  thing  intervene  between  your  aeal- 
ing  the  arzee  and  the  production  of  tbe  ford? — 
1  said,  let  them  be  witnesses ;  he  then  pro- 
duced tbe  furd. ' 

Do  you  recollect  what  yon  wrote  on  tbe 
furdP — I  wrotey"**' Russum  Nudum  and  Da- 
dam.'' 

Was  there  any  thing  else  wrote  on  the  fardf 
— ^Yes. 

Mr.  Barwell      45,000  rupees. 

Mr.  Hastings    15,000 

Mr.  Vansittart '  12,000 

R.  Rajebul|eeb    7,000 

Cantoo  Baboo     5,000 

Were  there  no  other  words  whatever  on  the 
furd  p — I  saw  no  more. 

Was  there  any  thing  of  15,000  rupees  a 
yearP — He  told  me  that  by  word  of  mouth. 

At  the  time  you  wrote  this  on  the  furd,  were 
there  any  body  in  the  room  P — I  don't  know. 

Were  you  frighteiied  P — ^Yes ;  else  why 
should  I  have  been  down  P 

When  Mr.  Fowke  asked,  whether  yon  bad 
given  the  sums  mentioned  in  the  furd  to  Mr. 
Barwell,  Sec.  did  he  bid  you  say  yes  P — He  did 
not  bid  me  say  yes. 

Who  had  the  pen  and  ink  when  you  signed 
the  furd  P — It  was  .upon  the  bed. 

Did  Mr.  Fowke  tike  it  from  the  bed  and  give 
it  you.^ — No;  I  took  the  pen  and  ink  and 
wrote. 

Whose  hand- writing  was  the  fnrd  ? — ^How 
should  I  know  P   How  can  I  guess  P 

Was  it  like  any  body's  hand  that  you  know  ? 
— 1  know  nothing  of  it. 

Did  you  seal  any  other  paper  at  Mr.Fowke's 
that  day  P — No ;  none  except  the  large  arzed 
which  was  by  force. 

Did  you  never*  say  that  yoo  guessed  who 
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wrote  the  furd  ? — I  don't  remember  that  ever  I 
<)id. 

Did  yoa  ever  see  Rada  CburD  write  ? — He 
bas  wrote  a  thousand  times  before  me. 

Did  the  Governor  General  ever  say  to  you 
these  words,  **  Tbey  are  three  gentleoaen,  I 
am  but  two ;  I  cannot  redress  you ;  you  must 
go  to  the  Adawlet?" — Yes;  the  day  1  went  to 
complain. 

(A  paper  being;  shewji.) 

Can  you  form  any  judgment  whose  writing 
this  isf — I  can't  tell;  you  may  call  my  Moon- 
shy.  I  told  him  to  write  such  an  arzee,  or  re- 
quisition, for  the  Ad^wlet  of  tlidgelee. 

Did  yoQ  ^ver  see  a^y  other  arzee  on  anv 
other  day  at  Mr.  Fowke*s  house  f — I  never  did. 

Are  you  very  certain  ? — Except  that  paper,  I 
never  dfid ;  what  more  can  I  say  ?  I  am  on  oath. 

Had  you  any  reason  to  think  that  Mr. 
Fowke  expected  yoa  that  morning? — What  do 
I  know,  whether  he  expected  me  or  not  ?  A 
bircarrah  came  for  me ;  I  went. 

Had  you  told  Rada  Churn  the  night  before, 
that  you  'would  next  day  go  to  Mr.  Fowke*8  ? 
— No.   . 

Did  yoQ  never  at  any  time  tell  Rada  Chum 
that  you  would  go  to  Mr.  Fowke's? — No.  1 
told  M&ha  Rajah. 

Moonshy  Sudder  0  Deen  sworn. 

Are  you  acquainted  with  Comaul  O  Deen 
Cawn  ? — Yes. 

What  passed  between  you  and  him  in  the 
month  of  Bysaak  last  ? — He  spoke  to  me  two 
or  three  times,  1  believe  about  the  3d  or  4tb  and 
8th  of  that  month. 

What  did  he  say  to  you?  relate  it. — He 
told  me,  that  Maha  Ra^ab  bad  said  to  him,  that 
he  must  write  an  arzee  on  the  subject  of  the 
tecka  collaries;  he  would  not  give  it  him;  he 
would  not  bring  so. much  ahaq[ie  upon'bimself. 
Maha  Rajah  also  told  him  to  get  a  barramut 
against  Mr.  Barwell :  he  gave  him  a  denial : 
this  is  all  that  passed  the  first  meeting  between 
Comaul  O  Deen  and  me. 
'  Did  Comaul  O  Deen  mention  any  other 
name  than  Mr.  Barweirs? — I  well  remember 
Mr.  BarwelPs  name:  I  do  not  recollect  any 
ipther;  at  that  time  he  did  not  mention  Mr. 
flastings's  name. 

State  wliat  passed  on  the  8th  Bysaak. — 
When  abodt  4  gurries  of  the  day  were  remain- 
ing, Comaul  O  Deen  came  to  my  house,  and 
aaid,  that  he  had  been  that  day  at  Mr. 
Fowke^s ;  and  that  Mr.  Fowke  had  b v  force 
caused  htm  to  seal  a  paper  account  of  tecka 
collaries,  and  had  made  him  sign  a  fard ;  he 
aaid,  he  sealed  the  arzee  and  signed  the  furd. 
When  he  had  got  into  his  own  management, 
he  disputed  with  Mr.  Fowke;  and  it  was 
agreed  upon,  that  in  whatever  manner  Maha 
Rajah  should  settle  it  in  the  morning,  so  it 
ahould  be.  >  If,  says  he,  Mr.  Fowke  will  grive 
me  back  my  arzee  and  papers,  it  is  very  well ; 
if  not/'l  will  ruin  myself.  You  are  my  friend, 
Comaul  O  Deen  said  to  me,  It  is  proper  yoo 
•boald  acquaint  Mr.  Barwell  and^Nr.  Vansit* 


tart:  be  then  saiH,  be  was  going  to  Maha  Ra- 
jah's, and  would  come  back  at  night,  and  ac- 
quaint me  with  all  the-  particulars :  he  came 
back  again  after  6  gurries  of  the  night  were ' 
passed,  and  tuld  me,  that  Maha  Rajah  would 
give  bim  back  all  his  papers :  he  said.  Do 
yon  now  bear  the  particulars. — **  I  gave  in 
arzees  against  Gunga  G.ovin  Sing,  and  de 
posited  them  with  Roy  Rada  Chum,  with 
the  knowledge  of  Maha  Rajah,  and  said. 
Let  these  arzees  remam  as  a  deposit:  if, 
upon  the  return  of  Moonshy  Sudder  O  Deeo» 
the  difference  between  Gunga  Govin  Sing 
and  me  shall  be  settled;  I  will  then  take 
back  the  arzees,  and  give  4,000  rupee»to  Maha 
Rajah,  and  3,000  rupees  to  you :  it  is  now  two 
days  since  I  made  a  demand  on  Maha  Rajah 
for  the  arzees ;  and  Maha  Rajah  said,  They 
were  with  Mr.  Fowke :  he  (Maha  Rajah)  then 
said,  Do  yon  write  an  arzee  so  as  to  give  a  bad 
name  to  toe  Governor  and  Mr.  Graham :  I  said. 
How  can  this  be  i  But  Maha  Rajah  said,  Do 
one  thing,  write  a  story  about  the  tecka  colla* 
ries ;  and  wben  I  have  shewn  it  to  Mr.  Fowke, 
I  will  get  you  back  your  arzees  against  Gunga 
Govin  Sing:  1  then  told  Maha  Rajah,  that  I 
bad  a  pain  in  my  belly,  and  mbed  to  go 
home ;  I  told  him,  my  moonshy  was  there  to 
write  ;  I  went  home ;  Yar  Mahomed  came  to 
me  at  night,  and  brought  the  arzee  about  the 
tecka  collaries,  and  told  me  to  seal  it :  1  an- 
swered, There  is  no  agreement  between  Maha 
Rajah  and  me,  that  1  should  seal  it."— Co- 
maul O  Deen  said.  That  he'  bad  been  at 
Mr.  Fowke's  that  day,  and  that  Mr.  Fowke 
was  very  angry  with  bim,  took  up  a  book  to 
beat  him,  and  had  caused  him  by  force  to  seal 
an  arzee,  and  sign  a  furd :  I  asked  Comaul  O 
Deen,  what  signature  he  had  put  upon  it ;  he 
answered,  In  some  I  put  *  russun  nudun,'  and 
some  *  dadam/  Afterwards,  when  he  became 
his  own  master,  he  made  a  disturbance  about 
it,  as  before  related :  he  told  Maha  Rajah  of  all 
this,  and  Maha  Rajah  said,  He  would  give  him 
back  the  paper.  This  is  all  that  Comaul  O  Deen 
told  me. 

When  did  Comaul  O  Deen  say,  Maha  Ha- 
jah  would  give  back  the  papers  ? — On  the  mor- 
row-morning. 1  likewise  remember  asking 
Comaul  O  Deen,  whose  names  were  on  the 
furd  f  And  he  told  me,  Mr.  Barwell,  Mr. 
Hastings,  Mr.  Vansittart,  Raja  RajebuUuby 
Cantoo  Baboo.    So  much  I  remember. 

You  say  that  Comaul  O  Deen  desired  you 
to  acquaint  Mr.  Barwell  what  had  passed.  Did 
yoo  ? — I  told  Mr.  Vansittart  that  day. 

Did  vou  ever  acquaint  Mr.  Barwell  ? — There 
were  out  4  gurries  of  the  day  remaining :  I 
acquainted  Air.  Barwell  of  sometliing ;  but  he 
does  not  know  the  language ;  I  told  him  but 
little. 

You  speak  of  an  arzee  presented  by  Comaul 
O  Deen  to  Rada  Chum  against  Gunga  Govin 
Sing :  do  you  know  any  thing  of  the  dispute  ? 
—I  beard  of  it  when  I  returned  to  Calcutta. 

Was  this  dispute  settled  by  your  means?—- 
Yes,  it  was ;  tbey  both  agreed. 
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IM  Conanl  O  Deeo  aooqaint  yon  witb  any 
quarrel  he  had  with  Mr.  Fowke  in  the  month 
of  Poos?— He  did. 

State  what  you  know  reapeding  it. — Co- 
naul  O  Deen  told  ine'thia:  that  Bamassy 
Ghose  bad  iodged  a  complaint  against  him  on 
account  of  the  tecka  ooUaries  to  the  (general : 
the  general  had  referred  it  to  Mr.  Fowke :  that 
Bamassy  Ghnse  and  he  had  conversed  on  the 
subject  hetbre  Mr.  Fowke ;  whatever  ouestions 
Mr.  Fowke  asked  him,  be  answered :  that  Bar- 
nassy  Ghose  had  told  Mr.  Fowke  that  h«  got 
the  business  by  giving  many  bribes ;  and  Mr. 
Fowke  said  lo  him,  Tell  me  what  you  have 
f^ven  ti)  the  different  people :  Comaul  O  Deen 
answered,  That  he  had  not  giian  any  thing  to 
any  body.  Comaul  O  Deen  came  to  me  ano- 
theritay,  and  said,  That  Mr.  Fowke  had  called 
on  him  that  day,  and  told  him,  to  tell  truly 
what  he  had  given  to  the  gentlemen,  and  what 
to  the  routsuddies ;  if  he  did  not,  it  would  not 
be  well  fur  him,  and  he  should  be  punished.  So 
much  1  remember. 

You  say,  the  dispute  between  C.  O  Deen 
and  G.  G.  Sing  was  settled  by  you :  how  much 
did  you  settle  to  be  paid  on  balancing  the  ac- 
counts?*—I  ordered  10,000  rupees. 

flow  much  was  demandecl  by  Comaul  O 
Deen  ?— «6,000  rupees. 

After  having  ordered  10,000  rupees,  how 
was  the  remainder  settled  ? — Comaul  O  Deen 
made  a  claim  of  S6,000  rupees :  G.  G.  Sing 
saidt  That  amount  was  due  from  C.  O  been, 
on  account  Of  revenues^  and  that  C.  O  Deen 
bad  no  claim  upon  him:  I  tuld  C.  O  Deen 
what  claims  were  made  on  each  other:  C.  O 
Deen  said,  he  should  be  ruined ;  many  de- 
mands were  making  on  him  on  accouut  of 
leoka  collaries;  if  he  could  get  10,000  ru- 
pees, his  character  would  be  safe :  I  then  said 
to  G.  G.  Sing,  You  are  two  friends ;  this  is  a 
bad  time  to  breed  quarrels :  a  man  of  reputa- 
tion will  now-a-days  rather  suffer  a  small  loss 
than  enter  into  quarrels ;  it  is  become  neces* 
sary  to  pay  Comaul  O  Deen  10,000  rupees: 
Gunga  Govin  Sing  said.  It  is  Very  well,  the 
10,000  rupees  shall  be  paid  him,  and  the  16,000 
rupees  shall  be  carried  to  account  of  revenues : 
do  you  tell  him  that  I  iVill  give  him  10,0Q0  ru- 
pees :  ]  then  told  Comaul  O  Deen ;  and  he 
agneed. 

Do  ^ou  know  whether  the  10,000  rupees 
were  paid,  or  not?— Yes ;  I  paid  them. 

Do  you  know  if  the  16.000  rupees  were  car- 
ried to  account  of  the  revenues? — I  did  not 
see  the  books :  if  they  were  not  carried  to  ac- 
count of  revenues,  why  should  C.  O  Deed  be 
aileot? 

How  long  have  you  knewn  Comaul  O 
Deen  ?— 1  have  known  hin>  SO  vears ;  he  is 
my  friend  ;  and  I  believe  him  to  oe  an  honeat 
Bian,  and  to  be  trusted  upon  oath  *.  if  a  Mussul- 
man takes  an  oath,  he  most  be  believed :  if  he 
swears  falsely,  he  must  be  ruined  here  and 
hereafter,  and  will  cectaiply  go  to  bell. 

Do  you  believe  that  Comaul  O  Deen  wenld 
f  wear  ten  Umes  to  a  iaUity  ?«-  Nt.    1  believe 


in  my  own  mind,  that  a  MussuIbqu  who  ui- 
derstandi  the  Koran  will  not  take  a  false  oatb. 
Did  you  ever  hear  of  a  Mussulman  tikiof  a 
false  oath  ? — I  soy,  that  a  Mussulman  wko  ii 
acquainted  with  tfie  Koran  wUl  not;  othm 


ay- 
Do  you  think  that  Comaul  0  Deen  wilt  not 

swear  falsely,  merely  from  his  knowledge  of 

the  Koran  ?— I  suppose  he  will  not  on  (hat 

account ;  but  he  is  my  friend,  and  I  know  kin 

to  be  an  honest  man :  1  believe  be  vosM  mk 

speak  falsely  in  common  conversation ;  I  at 

ways  found  him  to  speak  the  truth,  wbcn  dsI 

on  oath. 

MoeMhy  Sadder  O  Deen  croas^nnisci 

Did  Comaul  O  Deen  tell  you  tbt  Mr. 
Fowke  liAed  up  any  thing  beaides  a  bookV 
No. 

Did  be  tell  you  any  thing  abont  a  piDov?- 
No, 

Why  did  you  tell  Gunga  Govin  Sing  that  it 
was  necessary  to  give  Comaul  O  Deen  lt,O00 
rupees  ?— Because  they  are  both  my  ftieu^ 
and  I  wished  to  settle  the  dispute. 

Are  you  in  any  employment  ?— I  bart  m 
settled  wages ;  but  1  sUy  about  Mr.  Barwell'i: 
Mr.  Graham  recommended  me  to  him  vkoi 
he  went  away. 

What  wages  did  yoa  receive  froai  Mr.  Gn- 
ham  ?— When  at  Bui:dwan,  Mr.  Graham  g>ve 
100  rupees  per  month.  After  that,  I  hadm 
settled  wages :  he  gave  me  what  be  plessoL 

How  long  did  you  stay  at  Burdirao  ?— Abotf 
three  years. 

How  long,  in  the  whole,  did  yoa  liro  with 
Mr.  Graham?— Eight  years. 


SficoNt)  Day. 


The  Governor  Gmundwwwn, 

Did  you  ever  receive  from  Comaal  0  Dm> 
the  sum  of  15,000  rupees,  directly  or  indirect- 
ly ? — I  never  did  receive  that  saso,  or  a  pit' 
mise  of  it,  nor  any  other  suai,  directly  or  is- 
directly.  I  do  not  believe  I  ever  saw  Gooad 
O  Deen  till  he  came  to  make  bis  oomobiaf  • 
be  might  have  attended  in  the  coarse  of  kua- 
ness ;  but  I  did  not  recollect  his  hce. 

Did  you  ever  tell  Mr.  Fowke,  that  be  n«K 
get  rid  of  his  scruples,  if  he  meant  to  he  mxmt 
— Never,  in  the  aense  which  I  uaderBtand  Mr. 
Fowke  has  given  to  them.  I  knew  Mr.  Fon* 
to  be  a  man  of  great  singularity :  I  might  ka«t 
said,  I  cannot  serve  you  unless  yon  put  *» 
this  sinjgularity.  I  might,  out  of  ^^^"V* 
have  said.  You  must  part  witkscruplei;^ 
tiist  I  ever  meant  or  said  any  thii^  ^^ 
could  imply  such  a  meaning,  that  be  mn^  P*^ 
with  his  integrity,  his  virtue,  er  bii  hososr,  1 
most  solemnly  deny.  1  hafe  never  h^^'JJJ 
such  a  licentiousnett  of  sentiroeat,  era  <^JV 
most  intimate  friends ;  and  1  was  oat  oa  tcrv 
of  confidence  witb  Mr.  Fowke  attbe W» 
which  this  convenatfon  is  said  to  hsvopi^ 

Did  yoy  not  pro«ij»  that  jw«  WW*  *^ 
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Mri  Fowkef'-.I  M;  Mfd  1  tervcd  biiD«  I 
Mie?  <  ii  vm  ov^ioff  t*  my  ool  bt^iag  ierTc4 
luBl  to  the  ekteot  of  hit  wibIicS)  eten  to  tbe 
tftalifiefllioa  of  bis  prif  ate  reaentinCTitfl,  that  bo 
naa  been  to  inveterate  in  bii  enmity  to  me. 

Do  fOd  remember  tbe  time  tbe  oomplaint 
waa  made  to  you  by  GomaOl  ODeen  ?*-*1d  tb# 
montb  of  December* 

Wbat  waa  the  eomplaiot  f-'^Tbat  Mr.  Fowke 
liad  been  very  urgent  with  him  to  deelare,  that 
lie  bad  given  briwa  to  the  Bngikb  gentlemen^ 
and  to  tbe  motauddiea.  Tbe  complaint  waa 
■tede  to  me  TerbaUy.  I  deaired  to  have  it  in 
writmg. 

What  more  naaaed  P*— I  have  said,  that  I 
^eairad  him  to  deliver  hia  oomplaint  in  writing. 
I  am  not  certain  whether  he  brought  it  to  me 
that  day  or  not :  it  was  short,  and  1  did  not 
think  it  sufficient  for  a  complaint.  I  told  him, 
That,  if  be  wished  I  should  take  public  noiace 
of  what  be  oomflained,  his  paper  should  con^ 
tain  the  whole  of  his  injuries.  Mr.  Vapsittart 
was  there,  and  said  tbe  same  words,  or  to  that 
cfieot.  C^smaul  O  Deen  took  my  Moonsby ; 
Ihey  eat  down,  and  drew  out  bin  complaint. 
He  laid  it  before  tbe  board. 

Did  Coasaol  Q  Deni  over  make  any  other 
oomplaint  to  you  P-  -He  complained  to  me  in 
ilpril  last  He  came  to  me  one  morning  in 
great  agony,  and  the  collar  of  his  jam  ma  waa 
tarn :  he  oomplaincd  that  Mr.  Fbwke  bad  ooo>- 
Ipelled  him  to  sign  an  arsee,  misrepresenting 
the  contents  of  the  former. 

Do  you  remember  any  particobir  oonversa* 
tion  between  Mr.  Esrwell  and  Mr.  Powke,  at 
the  time  of  the  esaminatioa  at  the  chief  jus- 
tioe's?— «4!toffle  words  of  heat  pamed,  respect* 
ittg  tbe  ford.  Mr.  Powke  addressed  Mr.  Bar- 
well  with  much  vehemeoeo  both  in  connte* 
■once  and  ezpressioa ;  and  said,  ^*  Mr.  Bir- 
well,  will  yoa  declare  on  year  boaoar  and 
year  oath,  that  you  never  received  the  45,000 
rapeesP"  They  were  mentionod  ao  pointed, 
that  1  believe  them  to  be  the  very  words :  I 
will  not  say  positively  tliey  are  the  exact  words. 
Mr.  Barwell  repKed,  He  could  declare,  upon 
Wo  honour  and  his  oath,  that  be  never  had. 
There  were  many  more  wards  passed. 

Are  yon  adquaiated  with  Comaul  O  Deea  ? 
••••I  know  him  oalv  from  drcomstances  by 
which  I  am  nearly  affected.  I  have  heard  no- 
tliiag  particohur  of  bis  character.  The  cause 
of  bis  coming  to  Calcutta  was  to  answer  to  a 
ao«nplaiat  orade  by  sir  Edward  Hughes,  fbr 
waai  of  provisions  to  supply  his  ships  at  lo- 

Elhu  I  desired  tbe  chief  of  tbe  Committee  of 
nrenoo  to  aead  for  him  e  I  do  not  know  whe- 
ther he  appeared. 

Dkl  yoa  aay  these  words  to  Comanl  O 
•Deeo,  *'  They  are  three  gentlemen,  I  am  bat 
two^  P— I  do  not  recollect.  1  believe  1  did  not 
toake*  nae  of  tbeae  words,  because  I  ^d  not 
Aink  hia  complaint  a  matter  oognicable  by  the 
coandil.  •  • 

Were  ever  the  conteots  of  the  fard  men- 
itoned  la  cooaail,  or  aay  wkere  else,  that  they 
aame  from  Mr.  Fowkaf<«4  bcUofti  ftom  no 
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Mber  thkoC^nMal  O  DeeAi,  orfinom  Ib^sa  1 
anderstood  he  bid  spoke  to  of  it. 
Had  yell  ever  any  contersatioa  with  Comaal 

0  Deen?-*-l  conversed  with  Comaul  O  Deea 
on  the  day  in  which  I  aeiit  bim  to  tbe  Chief 
Jastke.  On  the  dose  of  the  eaiaminatioft,  the 
judgea  delivered  it  as  their  opiaioB„  That  tbera 
were  groands  for  a  proeecution.  He  was  al^ 
towed  till  the  Moaday  to  dedara  whether  ba 
Would  prDsecate  or  oot.  I  saw  Cooiaul  O  Delta 
on  tbe  Saturday  and  Sunday :  oa  Siftorday  I 
ezamnaed  him,  and  crssa  ezaimned  bran,  and 
put  queatfdna,  to  siA  the  trath  $  and  warned 
nim  as  to  the  oonseqnences  of  a  false:  eem-* 
plaint,  of  the  oertaintjr  of  detection,  and  its 
eflecta;  which  I  told  him  wook)  bo  infamy  la 
him,  and  injury  to  me.  He  persisted  ih  it  re-* 
peatedly,  with  dreilnMlanoea  whichi  to  my 
judgment,  convinced  me  there  were  grounds  for 
a  prosecntioii.  1  had  tbe  precautloa  to  ask  tha 
Judges,  1  think  the  Chief /udtica,  Mr.  Hydri 
and  Mr.  JuaticeCbambera,  Whether  I  mightk 
with  pronrieCy«  see  and  foestioo  Comaul  O 
Deen  P  To  wbiob  tbey  replied,  That  I  might) 

1  acooniingly  aaw  Coaual  O  Deea.  an  tba 
Saturday  aad  flaaday. 

Did  yoa  ioteftogate  bim  tbiis  from  aajf 
distrust  voa  bad  of  hb  character,  or  from  aaj 
doubt  of  bki  complaint  P-—Ndtber  from  any 
distrust  in  tbe  character  of  tbe  man,  or  dr* 
comstancea  in  tbe  story ;  bat  from  this  pnfr* 
cinle,  that  I  wonM  rather  bare  submitted  to  tb« 
injury,  if  1  had  not  had  tbe  strongest  groaadi 
for  my  own  coavictioa. 

Had  Mr.  Fowke  any  employmdnt  imder  go* 
fernmentP-*No.  -    * 

How  long  have  yoa  known  Mr.  Fowhef'Mk 
1  have  aeea  him  aome  yeara. 

Did  you  know  bim  on  the  coaat?*^!  did 
toot  know  him  oa  tbe  osast  i  do  not  know  bit 
charaoter  t  I  might  have  heard  of  bim  f  but 
nothing  tbkt  made  any  impresaion  upon  my 
BMmory.    What  I  know  of  him,  1  know  eianei 

Did  yoo  ever  know  him  guilty  of  any  dia^ 
honest  or  dishonourable  act  P— It  is  a  dffficull 
question.  I  vrill  not  pretend  to  eay  that  f 
know  l^m  guilty  of  either:  unlem  I  conld 
prove  such  acts,  I  aboold  not  care  to  menthm 
them  in  a  court  of  justice.  He  has  had  die* 
putfs,  and  those  disputes  have  been  referred  ta 
me;  but  people  that  dispute,  are  apt  to  placn 
dishonest  motives  to  those  with  whom  they 
dispilte.  I  always  considered  him  of  a  videiK 
and  morose  temper;  aad,  while  aader  that 
influence,  too  apt  to  inshioate  acttons  in  which 
he  is  concerned  to  base  and  bad  motirrs  6a 
others.  1  do  not  recollect  any  dishonest  or 
ilishonoorahle  acts ;  but  he  is  Tident  to  «h«%  tedt 
degree.  The  disputes  were  personal  qwarrets*; 
1  believe  never  determined.  I  'acted  asa  %De> 
diator,  never  as  a  judge.  \ 

Mr.  Barwell  swof n. 

Do  yoa  know  Moonsby  Sudder  0  DeenP^^ 
I  do.  '      ' 

Do  yoo  remember  any  oowvemaiioil  that 
passed  hetwaeD  you  and  hnf^-^Taib    Bofava 
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man  to  engage  in  bis  caaae :  I  therefore  piv- 
itBSBed,  at  the  dose  of  tbe  evening,  that  I  vrouU 
weigh  all  ,these  cironmstanoes  in  my  miml ; 
that  a  pttblic  assurance  from  Mr.  Fowke  migbt 
satisfy  me ;  and  it  was  not  my  intention  to  btive 
prosecuted  that  gentleman.  I  neither  eeketf 
Mil,  nor  was  bound  orer  to  prosecute.  Bet, 
considering  all  circumstances,  considertngf  tlist 
Mr.  Fowke  was  under  prosecution,  it  might 
possibly  be  imputed  to  other  motires,  if  1  did 
not  give  him  an  opportunity  of  aoooitting'  bifn* 
self  to  tbe  public :  influenced  by  these  reesoos^ 
I  directed  Biy  counsel  to  prosecute,  and  left  the 
proof  to  the  evidence  there  misrbt  be  prodoocd 
before  the  court.  Yet,  though  1  have  done 
this,  I  cannot  eod  without  remarking,  that  it  is 
not  consistent  with  the  good  of  society,  or  the 
profession  of  candour  and  attention  to  the  wc^ 
fare  of  the  community,  that  a  private  gentle- 
man, not  possessed  of  any  public  trust,  should 
declare  that  he  has,  and  proposes  to  hold,  aa 
office  for  the  investigating  and  redrfsshig  of 
grievances ;  and,  wb|Uc^  may  be  tbe  deter* 
mination  of  the  jury  toudnhg  the  innocenoe  of 
Mr.  Fowke  respectmg  the  furd,  1  flatter  myself^ 
some  effectual  means  will  be  taken  by  them,  is 
put  a  stop  to  all  offices  of  inquisition  but  what 
the  law  authorizes. 

Did  you,  or  did  you  not,  ever  receive  the 
45,000  rupees,  or  any  part  of  it? — I  did  net 
receive  the  money,  or  any  part  of  it  \  nor  ever 
benefited  by  any  donation  from  Comaul  O 
Deen. 

]>o  yon  recollect  any  thing  that  passed,  re- 
specting a  book  which  Mr.  Fowke  lifted  up  to 
strike  Comaul  O  Deen  f — What  1  recollect  of 
the  evidence  ffiven  on  the  first  day  before  the 
judges,  and  of  Mr.  Fowke's  speech :  it  was  de- 
dared  on  the  complainant's  side,  Ttiat  fM*  re- 
fusing to  autbenticaie  tbe  furd  properly,  to  the 
best  of  my  recollection,  Mr.  Fowke  apufned 
him,  and  lifted  up  this  book,  putting  himself  in 
a  posture  to  strike  Comaul  O  Deen.  Mr.  Fowkt^ 
on  the  other  side,  said,  The  man  was  whining 
and  troublesome ;  that  he  made  some  repr^ 
sentations  about  tbe  papers  which  had  been  de- 
livered in  to  the  governor  and  council ;  and  H^ 
Fowke,  not  being  satisfied  with  his  repreaeBita=- 
<  tioos,  retained  the  papera,  and  ordered  him  te 
go  about  his  business ;  that  Comaul  O  Deen 
did  this  in  great  distress ;  and  soon  after,  as  I 
understood,  returned  with  Mr.  Francis  Fo«rfc«^ 
to  gain  a  respite  of  a  day  or  two  for  the  delivery 
of  tbe  papers.  The  disturbance  that  aroae  m 
the  street,  I  believe,  is  publicly  known  to  evciy 
inhabitant  in  tbe  town :  it  was,  of  consequence, 
a  declared  one  of  the  apprehension  the  nun 
was  in  for  the  delivery  of  those  papers ;  which 
however  were,  in  despite,  delivered  in  to  the 
public  board :  as  to  one,  it  seems  of  a  nalntfa 
that  I  tliink  might  be  in  some  degree  admitied; 
that  his  character  had  been  scandalised  by  thia 
man,  and  this  he  thought  a  proper  mode  te  re- 
store it.  Your  lordship  and  tbe  jury  will  jud^s 
liow  justifiable  these  means  were,  m  making 
that  the  free-will  of  a  man,  which  he  positively 
dectoied  was  agaiiut  it. 


tne  information  of  what  Comaul  O  Deen  toM 
him :  it  was  at  the  time  that  Comaul  O  Deen 
made  his  complaint  of  violence  by  Mr.  Fowke 
and  Maha  Rajah  Nondocomar,  which  1  under* 
atood  was  the  making  him  prefer  a  com- 
plaint, in  which  the  governor  general  and  my 
name  were  mentioned,  that  papers  bad  been 
taken  from  him,  which  he  desired  to  be  return- 
ed, from  which  ruin  would  be  the  consequence 
of  their  being  delivered  in  to  the  board.  I 
was,  at  the  period  of  time  ComanI  O  Deen  first 
Went  to -complain,  at  my  gardens.  Moonshy 
Sudder  O  Deen  did  not  mention  to  me  any 
sums :  the  first  I  heard  of  it  wss  when  I  at- 
tended the  judges,  on  a  summons.  Tbe  manner 
in  which  the  complaint  was  mentioned  was 
general. 

DoTou  remember  what  passed  between  yon 
and  Mr.  Fowke,  at  the  examination,  before 
the  judges  f— As  soon  as  Mr.  Fowke  made 
bis  appearance  before  tbe  judges,  be  declaimed 
a  good  deal  on  the  goodness  of  his  character, 
long  established ;  that,  on  the  charge  of  such 
a  man  as  Comaul  O  Deen,  who,  he  said,  was 

Sscup  of  tbe  earth,  and  deserved  no  credit, 
character  should  stand  superior.  In  the 
course  of  this  declamation,  there  were  many 
contradictions*  I  was  of  opinion  at  that  time, 
and  am  at  present,  Mr.  Fowke  professed  much 
candour;  In  proof  of  this  candour,  I  saw  two 
papers  produced,  which  had-  been  delivered  in 
sui  the  voluntary  act  of  a  man  who  had  posi- 
tively declared  they  were  the  papers  he  asked 
back ;  that  they  were  false,  and  must  not  be 
delivered,  in  to  the  governor  general  and  coun- 
cil.- In  the  course  of  tbe  aeotamation^  Mr. 
Fowke  further  said.  That  be  prided  himself  in 
the  conduct  be  bad  taken  up ;  and  that  it 
ihonld  be  his  part  to  bring  every  villain,  rogue, 
er  rascal,  or  words  to  that  effect,  to  justice.  I 
did  not  expect  that  he  would  take  upon  him, 
before  tbe  tribunal  of  the  justices,  to  judge  of 
tbe  conduct  of  myself.  He  applied  directly 
to  me,  and  said,  **  Sir,  can  you,  upon  your 
honour  and  your  oath,  declare  that  you  never 
received  45,000  rupees  from  Comaol  O  Deen  ?'* 
1  was  so  much  hurt  by  this,  and  confess  a  little 
irritated,  that  1  interrupted  Mr.  Fowke,  aad  de- 
nied the  receipt  of  the  money  in  the  solemn 
jnanner  be  had  called  upon  me.  There  was 
more  altercation  between  us ;  but  he,  at  last, 
seemed  satisfied  with  my  reply :  he  expressed 
himself  to  that  effect.  This  extraordinary  call, 
at  the  period  it  was  applied,  had  such  an  effect 
upon  my  mind,  that  I  declared  publicly  and  po- 
sitively, before  many  other  gentlemen  con- 
oerned,  that  1  would  prosecute  Mr.  Fowke. 
On  this,  some  remark  was  made  on  the  vin- 
dictiveness  of  the  assurance,  and  the  existence 
of  such  a jpsperias  the  ford  absolutely  disclaim- 
ed. As  i  was  only  offended  at  the  question 
which  had  been  put  to  me,  and  which  seemed 
to  confirm  the  evidence  of  Comaul  O  Deen  in 
.so  strong  a.  manner,  I  was  rendered  wavering 
by  the  assurance  of  Mr.  Fowke,  imagining 
there  might  possibly  be  some  mistake,  and  it 
—'~^-  he  «  muv  |rtfa|J^  wove-iii  by  a  htach 
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Crott' Examination. 

Whst  do  you  andentaiid  to  be  the  erase,  of 
Mr.  f  oi^ke's  liftiogr  ap  the  book  P— -I  aoder- 
Mood  Mr.  Fowke's  reason  for  )ihkng  ep  the 
book  was  to  get  rid  Of  a  man  that  was  trouble* 
iotaie.  Mr.  Fowke  did^  con  fess,  tb  at  Mr.  Fran- 
cis Foidce  sued  him  for  a  respite  from  preaent- 
Ibgthe  papers. 

l>id  y  00  erer  bear  of  the  ford  from  any  other 
person  besides  Comaol  O  Deen  P — 1  never  heard 
of  the  ford  batfrem  Gomaul  O  Deen  and  such 
«8  be  had  told  it  to.  The  strong  presumption 
1  bad  at  first  to  believe  the  existence  of  the  fusd 
was  from  the  question  put  to  me  by  Mr.  Fowke, 
Opd  bis  public  declaration  respecting  the  powers 
he  proposed  to  execute  in  the  investigaiion  of 
complaints. 

Q.  by  the  Jury.  Did  Mr.  Fowke  deny  the 
existence  of  the  fnrd  before  be  put  the  questton 
to  yon,  and  before  you  declared  yon  could  not 
prosecute  him,  or  aAer  P—- jI.  1  do  not  recollect 
that  Mr.  Fowke  before  denied  the  existence  of 
the  furd ;  on  my  reply  in  asseveration,  be  said. 
He  was  satisfied ;  it  was  at  or  after  the  time  I 
•aid  1  would  prosecute  him  f  it  was  not  denied 
before  the  question  was  asked  me ;  that  was  in 
the  morning,  the  other  in  the  afternoon. 

Mr.  'Elliot  sworn. 

^  Do  yon  remember  any  particular  conversa- 
tion between  Mr-.  Barwell  and  Fowke  at  the 
«hief  justice's  ? —  Yes ;  M r.  fiarwell  speaking 
to  Mr.  Fowke  respecting,  bis  conduct  in  this 
affiiir:  Mr.  Fowke  asked  him,  with  a  degree 
of  passion,  If  be  oould  give  him  his  honour 
SHid  his  oath,  that  he  bad  not  received  the 
45,000  rupees  P  Mr.  Barwell  answered.  That 
lie  could  give  him  his  honour  and  oath,  he  had 
not :  on  which  Mr.  Fowke  then  said,  He  must 
acquit  him;  as  he  always  himself,  took  that 
method  of  wiping  away  accusations  brought 
Against  him  ;  and  he  thought  that  every  gen* 
tiemao  should  do  the  same. 

Do  you  remember  any  thing  particular  that 
passed  respecting  Mr.  Fowke's  lifting  up  abook 
to  strike  Comaul  O  DeeuP — Some  questions 
being  put  to  Comaul  O  Deen  by  one  of  the 
judges,  I  do  not  recollect  whtcli,  with  a  view 
to  ascertain  the  fact  ef  Mr.  Fowke's  having 
lifted  up  a  great  book ;  Mr.  Fowke  said.  He 
would  save  them  that  trouble,  by  ioi'ormiog 
tbem,  that  the  book  he  lifted  up  was  a  volume 
of  Churchill's  Voyages ;  that  he  did  it  because 
Comaul  O  Deen  was  troublesome^  took  bold  of 
his  legs,  and  demanded  back  the  arzee  which 
he  had  before  given. 

Keadtrnawaz  sworn. 

Were  yon  ever  with  Comaul  O  Deen  at  Mr* 
Fowke's  house  P— 1  v^as. 

Did  you  ever  write  an  arscee  by  the  direction 
of  Maha  Rajah  J-^\  es. 

Relate  thechtsuuistances.— 4^  day  Comaul 
O  Deen  took  me  to  Maha  Rajah's'  bouse :  he 
went  and  sat  down  with  Maha  Rajah ;  I  staid 
vithoiit;  about  two  or  three  gurries4ii^rwards 


be  caHed  me ;  whta  I  went  in,  Maha  Rajahs 
desi.^  me  to  sit  near  him ;  he  gave  me  a  piece, 
of  paper,  and  bid  me  irrite  out  a  foul  draiigfal 
of  an  arzee;  1  took  the  paper,  and  began  to* 
write  out  a  draught :  vhen  I  had'wrote  out  the. 
fair  draught,  I  gave  it  to  Maha  Rajah ;  Maha 
Rajah  gave  it  to  Doman.Sing,  umI  bid  him. 
write  it  over  again ;  I  did  not  know  -his  name, 
then :  Doman  Sing  wrOle  it,  and  gave  it  to 
Maha  Rajah ;  Maha  Rajah  then  said  to  me. 
Do  you  write  a  ^ah-  copy  of  it :  CeoMul  O 
Deen,  addressing  the  Maha  Ri^b,  said,  Ther 
he  had  a  pain  in  his  belly,  and  desired  to  go 
home  ;  thst  he  left  me  to  write  whatever  the 
Maha  Rajah  might  order,  and  bad  lUe  atay^> 
saying,  Do.you,  having  wrote  the  fair  copy  of 
;tbe  draught,  follow  me:  he  then  went  away  : 
I  staid  there  one  half  par  of  the  night ;  when  I 
had  wrote  a  fair  copy  of  th^  arzee,  1  gave  it  to 
Maha  Rajah :  Maha  Rajah  read  it ;  ajid  when 
he  bad  so  done,  he  said  it  was  well,  and  bid- 
Yar  Mahomed  go  with  me  to  Comaul  O  Deen  v 
Yar  Mahomeil  and  I  came  away  from  Maha 
Rajah's  together,  and  went  to  Comaul  O 
Deen's;  Yar  Mahomed  sat  near  Coipaul  O 
Deen,  and  said,  Maha  Rajah  had  sent  bim^ 
do  yon  put  your  seal  to  this  arzee :  Comaul  O 
Deen  then  took  the  arzee,  and  read  it;  and 
said.  There  was  no  agreeinent  between  tfio 
Maha  Rajah  and  him,  that  he  should  seal  it ; 
be  said.  He  never  would  seal  it ;  that  he  caused 
it  to  be  written  only  for  the  Maha  Rajah's  plea^ 
sure ;  and  if  hereafter  he  should  be  called  upon, 
he  could  not  prove  it :  Comaul  O  Deen  said. 
How  can  J  seal  it  ?  Yar  Mahomed  then  said; 
You  may  do  as  you  please ;  if  you  won't 
seal  it,  I'll  go  away :  Comaul  O.  Deen  then 
gave  Yar  Mahomed  his  hooka  to  smoke ;  he 
soon  after  went  away  ;  and  when  he  had  got 
on  the  stair- case,  I  also  went  away :    Comaul 

0  Deen,  when  Yar  Mahomed  was  ifoing  away, 
asked  me,  What  do  you  think  would  havebeea 
the  consequence  had  I  put  my  seal  as  Maha 
Rajah  desired :  1  answered,  It  would  be  very 
bad ;  whatever  you  do,  look  to  the  conse- 
quences. 

Were  you  at  Mr.  Fowke'a  with  Comaul  G 
Deen,  the  day  the  disputes  happened  P— 1  was. 

Relate  tbem. — Comaul  O  Deeu  went  up 
Stairs ;  I  staid  below ;  about  two  or  three  gur- 
ries  alW,  at  first  Mr.  Fowke,  then  Maha  Ra- 
jah, and  after  Comaul  O  Deen,  came  down  ; 
Mr.  Fowke  had  got  into  his  palanquin,  Maba 
Rajah  was  getting  in,  when  Con^aul  O  Deea 
went  up  to  nim,  and  said.  Get  me  back  those 
false  papers  of  barramutts,  that  you  and  Mr. 
Fowke  have  caused  me  to  write  against  the 
gentlemen;  I  cannot  by  any  means  prove 
tbem  ;  this  will  be  very  bad  both  for  you  and 
me ;  but  more  so  for  me,  both  my  honour  and 
fortune  will  be  affected ;  for  God's  sake,  get 
me  them  again  ;  and  begged  by  the  Duoy  of 
the  Company  and  the  council  for  them  again : 

1  saw  this ;  when  Maha  Rajah  gave  him  ne 
answer,  he  then  cried  out  airain  Duovt  and  at* 
tempted  to  get  into  bis  palanquin :  Ysr  Maho« 
med  and  Net^oo  Sii^g  as|(ed  him,  Whece  bf 
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iNi«gois||rP  Im  diMwyayJ  MnoMlf,  and  nl 
Into  i'w  paiMqaiii  s  wb«D  Im  btd  got  oat  of  Hm 
]«w  which  lewis  IroiB  Mr.  Foivke's  boMO  oo 
to  tho  ifftot  road,  a  hiroovnb  cama  vp.lo  hkn, 
aod  aaid,  WheM  are  you  fomff  P  y o«  BBoal 
turn  baok;  Mr.  Fowke  and  Matia  Rejafo  call 
yott<  haTiDg  dJaes^affed  liiaiaelf  from  the  hir- 
4iarfaAi,  bo  went  to  the  go?6raor*s  i  1  staid  he- 
low  ^  Oooiasl  O  DecD  waat  op  to  aoquamt 
hiaft. 

Whoso  serranta  were  Yar  Mahomed  and 
Nettoo  SiBflrf-«I  now  hear  Ihey  are  Maha 
Baiah's. 

Did  you  know  whose  hirearrah  it  was  that 
ttame  up  to  C.  O  Deen  P— I  did  not  know  then ; 
I  fiiofe  •hear  he  was  Maha  Rajah's. 

Euaein  AUi  sworo. 

•  Wboaeaerraat  are  you  P-r^Comaol  O  Deeo's. 

What  is  your  employ  moot  P"»I  am  his  coo- 
auma ;  All  the  eipeoces  of  his  house  and  his 
wardrobes  are  under  my  obaripe. 
-  Hare  you  the  oostoiiy  of'  his  seal  f — Yes. 

Cao  it  he  u«ed<  without  your  knowledife  f-^ 
When  he  goes  to  Durbar,  he  takes  the  small 
seal  upon  his  finger  %  when  it  is  in  my  |mmp 
aession,  be  «aouot  use  it  without  my  pnrity ; 
it  io  always  in  my  poasession  but  when  he  goes 
ou»» 

Ifrthat  (the  arsee  being'  shewn)  the  hnpres- 
atoo  of  the  seal  which  Comaol  O  Deen  med  to 
wear  on  his  finger  P — It  is. 
.  Do  you  know  Yar  Mahomed  P^^Yes. 

•Whose  serrant  is  he  ?— I  hear,  Maha 
Baish's. 

Did  you  ever  see  him  at  Cemaul  O  Deen's 
lioase  P— Yea ;  that  night  he  brought  the  paper 
to  seal. 

Git e  aa  aocoont  what  passed.— As  he  and 
KewdemawasB  were  ^<vng  ap  stairs,  Kewder- 
Bawaa  said  to  me,  Bnng  th^  siua  dwoit  and  the 
hojt,  in  which  the  seal  is,  perhaps  thei«  wiK  be  a 
|Miprr  to  be  aealrd.  I  went  and  got  the  siua 
dwoit,  and  the  boa  with  the  oral,  and  gate  them 
to  Huttoo^  aod-told  him  to  a)aad  with  them  on 
the  stair- case;  Huttoo  ia  Coifiaul  O  Deen's 
•ook ;  I  then  went  to  where  C,  O  Dean  was 
altting,  aad  walked  up  and  down  the  eeranda. 
I  did  not  hear  what  ooorersalion  passed  bet  ween 
Comaul  O  Deea  and  Yar  Mahonsed,  C.  O 
Dsen  Kara  bim  his  hooka  to  smoke,  aad  when 
he  had  done,  he  went  away ;  1  ft»]k»wed :  Hat- 
too  then  said  lo  roe,  Do  you  want  the  siua  dwott 
and  the  seal  %  1  said,  the  bnsiaass  for  which  it 
was  wanted  perhaps  will  not  be  done;  i  took 
the  sioadwoit  and  the  box  away,  and  put  them 
in  their  proper  place,  in  the  jo^  eonoah ;  I 
than  went  to  my  own  apartoiant. 

Do  you  kiiowmr.FowkeP-<-Yes. 

Were  you  ever  with  Comaul  O  Deen  at  Mr. 
Fowke's  liouMe  P— I  was,  aliout  two  cr  three 
days  after  ibis. 

flkate  what  passed.^Wbat  passed  out  of  doors 
I  kno«^  t  Mr.  Fowke  first  came  oat,  then  Maha 
Rajah,  and  then  Comaul O Deen;  Comaul O 
Deen  saidto'Maba  Hajab,The  false  barramut, 
vhi0h  jH)u  hav«€auBad  AM  to  write  agaiMt  the 


entlemen,  I  canodprQse:  th>awill  he 
d  for  roe ;  give  me  the  papers  back :  whel 
ther  Maha  R^h  gave  him  any  anewer  or  bo, 
I  did  net  hear :  Comaul  O  Deea  theu^ere  the 
oailsr  of  his  jamroah,  aad  -hsgae  to  cry  evt. 
Daoy  upon  the  king,  the  oampaey,  aod  the 
coert }  he  went  to  get  into  his  palan^io,  het 
YarMahantd  and  Uetto  8inf  laul  held  of  Ua 
hands:  ha  disengaged  himself  fhan  t|Moi«  and, 
crying  out  Duoy,  got  into  his  palaaqeio,  aad 
woBtaway;  when  the  palanquin  had  gotoet 
of  the  lane  upon  the  great  road,  there  ware  twe 
hircarrahs,  one  laid  hold  of  the  palaoquin  he- 
fbve,  and  the  other  was  beliind :  1  wee  at  that 
time  at  a  distance,  and  did  not  hear  wbi^  peaaad 
between  them :  the  palaoqoie  went  00,  aad  I 
went  OB  tawards  the  Lilla  cutoherry. 

Comaul  0  Deen  again  called* 

At  the  time  Mr.  Fowke  lifted  ep  the  hoeig 
and  foil  in  a  passion  with  you,  wliat  wea  tha 
occasion  of  it  P— -When  he  askod  mm  teaaai  the 
arsee,  1  said,  this  is  out  aa  arsee,  thiaia  a  jahsh 
sawaul. 

Did  Mr.  Fowke  say  any  thing  te  yeo  thst 
day  about  bribes  P — Not  that  day ;  we  took  oat 
the  furd,  hut  said  oothiog  about  hribaaheloie  ha 
fiew  in  a  passion,  afler  I  sealed  the  ai«ee,aad 
was  down  on  the  grouad. 

Did  Mr.  Fowke  e?er  direct  you  to  write  any 
thing  partioalar  upon  the  ford  P— Ho  did  est 
tell  me  what  particular  words  te  ernte:  1  wiela 
*  iUissae  ncodeas^  and  » Dadum.' 

Kem^et  sworo. 

Didyoa  seeeny  distophaoce,  aoaaotiaMi^ 
about  ^oaaaul  O  Deee's  palaequia  io  the  reedP 

— Y€S. 

What  did  yee  seef ---I  was  gmmg  eo  the 
road  near  the  Bilah  Coanah  of  Kajeh  Raje- 
bullub :  I  saw  Comaol O  Deso  m  his  naianaeia 
with  tlie  collar  of  his  jaoMnah  tore;  a  hirearrah 
froaa  behind  ealled  out,  Coaoaol  O  Dc«o,  slap 
your  palanquin.  C^O  Oeso  did  not  saiod  him, 
and  went  on.  The  hirsarrah  ran  oii,  ^ot  hay 
of  his  palaaiquio,  pulled  it,  aed  said,  Where 
are  you  going  P  Maha  flajah  eaUa  yoo,  aad 
Saab  calls  you.  The  palaoquio  stopp^l,  aad 
Comaul  O  Deee  calM  out,  Duoy  upoo  the 
king,  4he  eoanpany,  the  audalet,  and  the  go- 
vernor )  and  eaid,  They  have  caused  Joe  by 
foraelo  write  out  a  paper^  aad  new  have  seat  f 
hirearrah,  and  are  aiUkmg  disputes  1  havier 
disengaged  from  the  hiroarvah,  he  wcet  oa. 
This  is  aU  i 


Muihurer  Mahomd  Bwom, 

Do  yon  know  Cemaul  Q  DeanP— -Tea. 

Do  you  know  Mr.  Fowke ?— Yea. 

Do  you  know  hiehouse  P— -Yea. 

Did  yoo  never  see  Comaul  O  Deeo  thereP*-^ 
One  day  1  saw  him  Acre. 

How  long  since  P—«^ft  may  he  lwe»  tire 
quarten,  or  two  half  months  sgo. 

Relate  what  paaed  when  you  saw  Cemaal 
O  Deen  eome  out  oif  Mr.  Fowke^s  hotiae.-** 
Mr.  Fowke  eame  out  tot,  thai  Maha  MfA 
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Awl  CoiDMil  O  Deto.  O91M11I  O  Dcm  iMd 
to  M»b«  fUjab,  Give  me  baek  agaiii  Uui  filie 
pipoiy  wbkli  jou  bmv«  caused  wm  by  ibnsa  to 
wnii :« I  bave  f  ivan  so  ooe  aay  noaay  ;  |^fa 
me  back  ihe  i^ptn:  he  than  eillad  out,  Do«y 
upon  Ibekii^,  tbeponacii,  and  the  ooivi|iMiy, 
ASdtoielbecalbroCiiiajaauDab;  ha  got  into 
Ilia  iHilaiMiiin  ;  aad  whan  he  bad  got  npaii  the 
great  road,  a  bircarrab,  or  biroorrabs,  rau  up, 
a»d  kid  bold  of  bio  palaoqiUDy  and  aaid,  BUba 
Rajab  oaUa  you,  aod  Mr.  Fovke  oalla  yoo, 
Ittioback.  Tbeydkpoied for aoiBe tine;  Co- 
naul  ODacB  than  irent  away  to  the  governor ; 
and  I  came  by  the  couocil-booaa  to  my  ova 
hoiiie. 

Croii'  Ejtamnation, 

Whose  teryant  are  you  f — I  am  the  tarfant 
of  TyzuUa  Salem,  bis  takeel. 

How  came  you  to  go  to  Mr.  Fowke'a  bouse  f 
^— There  is  a  durbar  there ;  every  body  goes 
tbrrb. 

•  Dlid  any  body  order  you  to  go  there  f — M  v 
particular  bqsiaeaa  was,  to  go  there  to  see  u 
any  ooanplaiota  were  lodged  against  my  master. 

Were  you  up  stairs N— No;  I  was  at  the 
•nier  g«le^ 

Did  you  not  usually  go  up  stain  to  the  dor* 
bar?— if  1  bad  beard  of  any  oomplaints,  I 
obenki  bare  goue  up :  I  had  beard  there  was  to 
be  a  oomplaint  made  against  my  master  by  one 
Permany ,  and  I  went  i£ere ;  but  upon  enquiry, 
1  found  .that  the  oomplaint  was  not  there ;  1 
tberefiMe  went  away  t  when  I  bad  business,  I 
need  to  go  up  stairs ;  when  I  only  wanted  to 
make  an  enquiry,  I  staid  below. 

Colpnel  Thornton  sworn. 

Were  you  formerly  acquainted  with  Maha 
Bajal)  Nundocomar  f — I  have  seen  him. 

Were  you  one  of  bis  bail  ?•»!  was. 
'  Were  you  one  of  those  gentlemen   who 
ibrme<l  tbe  processional  visit  to  Maha  jRajah 
BiuDdocomarP--l  viiited  him ;   I  went  in  my 
obaisp,  but  not  in  procession. 

-  Who  Went  with  you  f --General  Olavering, 
eohwel  Monson,  Mr.  Fowke,  Mr.  Addison; 
sllid  1  believe  ca|>tain  Webber,  but  1  do  not 
perfectly  remen>ber. 

Do  you  remember  tbe  day  on  which  thia 
visit  was  paid  ? — I  do  not  recollect ;  1  tbiuk  it 
was  the  day  after,  or  two  days  afWr,  the  exami* 
nation  before  the  jiidgea. 

Was  tbe  visit  made  before  yoa  gave  bail,  or 
after  ? — I  cannot  recollect. 

At  tiie  time  of  the  visit,  was  yon  acquainted 
vitit  the  examination  ? — Yes, 

IJpon  what  fwcasion  was  this  visit  made  P-*I 
confess  that  I  thought  the  accusation  against 
Maha  Rajah  unjust,  and  that  he  waa  very 
mmii  injured,  from  what  Mr.  Fowke  told  me ; 
tberefore  1  paid  him  a  visit. 

*  -^o  you  visit  evei|r  man  you  think  wijustly 
afccused  f — No. 

'Bid  you  ever  visit  MfJia  Rajah  Nupdocomar 
before  r—'Yfs;  apd  h^a  irecciTed  risits  ^om 
kim. 


Did  ymitierfisiibiaiiieampmij  h^fcva? 

—No. 

Do  yoa  think  that  bis  being  kiobed  npon  as 
•n  iitfured  man,  waa  Ibe  general  veaaap  for  the 
visit 9*-l  do  not  know;  1  only  answer  fwt 
myself. 

Were  you  present  at  the  examination  at  tbe 
Chief  Juatice's  ?--!*l  was  some  part  of  the  time; 
1  weqt  upon  what  1  be^rd  from  others,  not  be- 
lieviug  the  existence  of  the  paper. 

Were  any  of  tbe  other  gentlemen  present? 
-*-CapUin  Webber  waa  preaent  at  times ;  none 
of  the  other  gentlemen  who  were  on  the  visit 
there. 

Did  ynu  ever  bear  the  gentlemen  at  any 
time  declare  their  reason  for  making  this  visit  r 
— No,  never. 

What  passed  between  Nundocomar  and  tbe 

Clemen  during  tbe  visit?— Nothing  but  ^. 
and  tbe  common  ceremonies. 

Cron-Eiamination, 

How  long  have  you  known  Mr.  Fowke  ?— 1 
have  known  bim  14  or  15  years,  three  of  which 
he  baa  been  in  India ;  my  acquaintance  ffith 
bim  preceded  hie  coming  out. 

Do  you  believe  him  to  be  an  honest  man  f— 
Ido,  from  my  aoul,  believe  bim  to  be  an  ||o* 
nest  man,  of  strict  honour,  and  1  tbin^E  inci|. 

Cable  of  telling  a  lie  on  an  j|r  occasion  ;  1  never 
card  any  thing  acainat  mm,  but  a  greet  dfal 
to.  his  honour. 

Fer  Court.  Did  yon  never  hear,  before  or 
after  tbe  visit,  any  reason  given  by  genj^rai  Gl%- 
vering  f— I  did  not. 

Did  vou  ever  bear  that  general  Cl^venng 
Mid  any  other  visit,  before  or  since,  to  Maha 
niyab  Nundocomar.— 1  think  not ;  I  do  noi 
know. 

Capt.  Jame^  Ifie^ier  fs^orn. 

Are  yoo  acquainted  with  Mjaba  Rajali  Nqn* 
docoroarP  —  I  am. 

How  long  have  you  been  acquainted  P— )9incf 
my  arrival. 

Were  you  bail  for  hjm  P — I  was. 

Did  you  ever  vinit  him  P-— But  once ;  about 
three  months  a|fo,  aa  the  general's  aid  de  camp, 
aod  attended  him,  as  my  duty. 

Who  were  of  the  party  P— rThe  general,  col, 
Monson,  Mr.  Francis,  colonel  Thornton,  Mr. 
Fowke,  Mr.  Addison,  and  myself.  The  genera} 
^lled  on  me  at  my  bouse,  in  his  carriage  :  it 
was  but  an  hour  or  two  before  that  1  was  given 
to  understand  the  general  meant  to  pay  the 
visit 

Did  yon  ever  hear  the  general,  before  or 
aince,  give  any  reason  for  making  the  visit  P — I 
do  not  recollect  that  I  ever  did. 

Do  you  remember  the  day  on  which  Uiis 
viut  was  paidP— -I  can't  recollect  whether  it 
was  tbe  day  after  the  examination,  or  whether 
it  was  iiefolre  or  after  I  gave  bail.  |  thinjc  ^ 
recollect  it  was  lifter  the  first  examination. 

Do  you  recoHect  what  passed  at  tbe  visit  P-77 
No.  I  believe  Mr.  Fowke  might  interpret  fbo 
common  compliments.  ^    '  ".  * 
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Did  you  not  tbiok  Uie  visit  an  extrAOrdiDary 
ede  ?— No,  I  did  not. 

Did  you  ever  know  these  i^otlemen  pajr 
Maba  Kajah  a  visit  before? — 1  do  not  know  if 
ihe^  had  been  there  before.  It  is  my  duty  to 
go  00  visils  with  the  general ;  I  generally  do. 

Did  you  know  the  character  of  Maha  Rajah 
Nundocomar  f — I  had  heard  a  bad  character  of 
him ;  but  I  thought  people  prejudiced.  I 
heard  Mr.  Fowke  speak  well  of  him. 
.  Did  you  ever  know  general  Clavering  pay 
visits  to  "Other  black  men  f — I  never  knew  ge- 
neral Clavering  viait  any  black  man,  except 
him  and  Mahomed  Reza  Cawn. 

What  do  you  believe  was  the  reason  for  this 
visit  f-^I  believe  they  visited  Maha  Rajah 
Nuodocomar,  because  he  had  been  formerly 
minister  of  this  country. 

Do  you  believe  they  had,  or  had  not,  other 
motives  ? 

[The  above  qoestion  repeated.]— I  believe 
they  had. 


Mr.  Francis  Fowke  sworn. 

Did  you  ever  see  your  father  lift  up  a  book 
|o  Comaul  O  Deen  ?— 1  did. 

Where  was  it  ? — In  my  father's  bed-chamber. 

Were  you  in  your  father's  bedchamber  before 
Comaul  O  Deen?  or  was  he  there  first? — 1 
was  there  first. 

Which  of  you  went  out  first  ?— Comaul  O 
Deen  did. 

Upon  what  occasion  did  your  father  lift  up 
the  book  to  Comaul  O  Deen?— Comaul  O 
Deen  came  to  my  father's  bed- chamber:  I 
think  the  words  that  he  said  were,  *'  I  will 
write  it  ov^r  again."  When  he  came  into  the 
room,  1  observed  the  end  of  his  jammah  over 
his  neck,  and  his  hands  in  a  supplicating  pos- 
ture. He  advanced,  repeating,  1  believe,  the 
same  words.  My  father  was  sitting  on  the 
bed :  Comaul  O  Deen  threw  himself  at  his 
feet,  and  attempted  to  take  bold  of  his  legs. 
.My  father  threw  himself  back,  or  rather  ob- 
liquely, op  the  bed ;  and  his  legs,  I  believe, 
passed  through  Comaul  O  Deen's  arms.  1 
am  not  perfectly  clear  whether  my  father  had 
the  hook  in  his  hand  or  not:  I  rather  think  it 
was  lying  on  the  bed.  My  father  immediately 
lifted  up  the  book,  and  peremptorily  ordered 
Comaul  O  Deen  to  leave  the  room,    Comaul 

0  Deen  immediately  did  leave  it. 

While  Comaul  O  Deen  was  on  the  ground, 
was  any  paper  produced  to  him  by  your  father  ? 
T— Not  that  I  saw. 

If  he  had  produced  any  paper,  should  you 
not  have  seen  it?— I  think  1  should. 

Did  you  see  your  father  and  Comaul  O  Deen 
the  whole  time  ?-- »1  did. 

Were  you  near  to  them  ?— I  was. 

Did  yon  hear  your  father  ask  any  questions 
while  Comaul  O  Deen  was  on  the  ground  ?— 

1  did  not. 

If  he  had,  should  you  have  heard,  him  ? — I 
think  l.should. 
Bave  you  beard  all  that  Comani  O  Deen 


hks  sakl^  respecting  the  ford,  wh3e  beJivas  m 
the  nfroond  ?— There  was  no  ford  produced. 

Who  did  yon  hear  first  mention  it?-~I 
never  heard  of  it  till  the  day  of  the  exami- 
nation ;  - 1  then  heard  of  it  -first  iron  Gonaol 
ODeen. 

Had  Comaul  O  Deen  made  any  noise  or 
clamour  in  your  lather's  bouse  respecting  la 
arzee  ? — He  had. 

Did  he  seal  any  arzee  in  yonr  father's  boun 
that  day  T-^Re  did,  in  my  writing-room. 

Who  was  in  the  room  at  the  time  your  father 
lifted  op  the  book  ?— Kada  Churn,  and  no  other 
except  myself. 

You  have  said  that  Comaul  O  Deen  sealed 
an  arzee  in  vonr  writing->room :  were  there  any 
threats  made  use  of,  to  frighten  him,  in  order  to 
force  him. to  seal  it?— No. 

Did  he  ask  to  have  that  arzee  back  again?— 
He  wanted  to  have  it  changed,  and  to  have  it 
wrote  over  again. 

Did  be  give  any  reason  why  be  wasted  to 
have  it  changed,  and  wrote  over  again?— 
There  was  an  expression  in  the  beginuiog  of  it 
[**  erabaud  mishawud"]  which  he  objected  to^ 
and  wished  to  have  it  wrote  over  again.  Tbeie 
words  mean,  in  English,  **  It  is  oi3ered,  or  re- 
quired." 

What  did  he  say  respecting  these  words  ?— 
Looking  at  the  words,  he  eaid.  Who  ordefi  or 
requires  ?  This  does  not  respect  tlie  arzee  seal- 
ed in  my  room. 

What  arzee  did  he  seal  in  yonr  room?— He 
sealed  a  small  arzee,  which  he  said  wu  tho 
real  arzee  he  delivered  to  the  governor.  Ho 
did  not  seal  the  great  arsee  in  my  room  (fit* 
sence.) 

Did  he  bring  the  long  arzee  ready  sealed  lo' 
your  father's  house?-- 1  cannot  answer  posi- 
tively to  this:  1  rather  think  that  I  recollecl 
the  mark  of  the  seal  upon  the  large  arzee. 

Let  us  know  all  that  you  know  respectio; 
the  sealing  and  signing  of  any  papers  at  year 
father's  house,  the  day  he  lifted  up  the  book  lo 
Comaul  O  Deen. — Comaul  O  Deen  came  lo 
m^  father's  house  in  the  morning  of  the  18th 
otApriJ.  In  my .fkther'a bed-chamber, be ac* 
koowledged  his  seal  affixed  to  the  large  arzeo 
before  two  witnesses,  who  attested  the  ackoow- 
ledgment  to  it.  In  my  writing-room,  be  affix- 
ed his  seal  to  the  small  arzee.  No.  S.  There 
were  present,  myself,  ;Roy  Rada  Choro,  my 
Moonshy,  Geercuatullah,  and  the  two  Porta* 
guese  writers  who  attested  the  long  arsee. 
He  sealed  the  arzee  in  presence  of  these  two; 
and  also  acknowledged  the  seal,  wbieb  they 
attested.  My  father  ordered  these  two  arsces, 
and  the  translations  of  them,  to  be  made  up, 
and  directed  to  the  governor  general  sod 
conncil.  Comaul  O  Deen  objected  to  thetf 
being  laid  before  the  governor  and  council; 
and  desired  that  the  two  other  arzees,  rdauog 
toGungaGovin  Sing,  might  first  be  sent  nits 
council.  My  father  did  not  consent  ^"^ 
Comaul  O  Deen  urged  him  for  some  time :  sm 
afterwards  made  the  objection  beforemeotiowe 
to  that  cxprasion  in  the  long  anwe.  at 
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Baked  my  father,  Wbeft  be  sbooM  he  called  be- 
fore tbe  council  ?  and  asked,  Who  had  ordered 
•  or  required  P  who  he  abouid  say  ?  My  falber 
answered  him,  by  asking,  Who  he  woold  say  ? 
Oomaul  O  IJeen's  reply,  I  think,  implied  that 
he  would  make  use  of  tbe  general's  name. 
My  falber  asked  bim.  Whether  the  general,  or 
he  (Mr.  Fowke)  in  the  general's  name,  had  or- 
dered or  required  him  ?  He  said,  They  had  not ; 
but  urged  the  distress  he  sbovld  be  under,  if 
that  question  should  be  put  to  bim  in  council. 
J  believe  he  repeatedly  urged  it.  My  father 
did  not  alter  his  mtention  of  sending  the  papers 
into  council.  Comaul  O  Deen  soon  aAer  left 
the  room :  Rada  Chum  went  out  likewise ;  I 
do  not  remember  whether  iransediately,  or 
■ome  time  after.  Rada  Chum  soon  after  re- 
turned into  the  room,  and  said,  That  Comaul 

0  Deen  was  crying,  and  tearing  bis  jammah, 
because  the  arzees  were  to  be  sent  into  council 
that  day.  Comaul  O  Deen,  soon  after  this, 
came  to  the  door  of  my  father's  bed-chamber, 
and  then  that  passed  which  1  have  before  re* 
kted. 

You  hare  told  us  that  Comaul  O  Deen  left 
the  room  before  you  did ;  did  you  see  bim 
when  you  went  out  ?— Yes,  1  saw  him  in  tbe 
hall. 

What  passed  between  C.  O  Deen  and  you 
then  f-~He  begged  of  me  to  intercede  with  my 
father  that  the  papers  miffht  not  be  sent  in  that 
day,  repeating  the  diflUculty  he  should,  be  ex- 
posed to  from  that  expression;  and  saying, 
That  he  would  bring  his  Moonsby  the  next 
day,  and  write  it  oier  again.  I  returned  to 
my  father,  and  nrged  him  to  comply  with  Co- 
maul O  Deen^s  request,  which  for  a  long  time 
^  he  refused :  he  did  at  last,  Tery  relucuutly, 
comply.  1  went  to  tbe  Portuguese  writer, 
took  the  corer  from  him,  as  it  was  folded,  and 
carried  it  into  my  writing- room,  where  I  lock- 
it  up.  1  do  not  know  whether  I  told  C.  O 
Deen  that  I  had  got  the  papers,  or  whether  he 
■aw  them  in  my  hand ;  but  be  met  me  at  the 
door  of  my  writing- room,  and  thanked  me,  in 
rery  warm  terms,  for  baring  brought  back  tbe 
arsees.  He  stooped  down,  and  touched  my 
feet:  he  said,  He  would  bring  his  Moonsby 
with  him  rery  early  the  next  morning,  to  write 
it  anew.  He  asked  me,  If  he  should  go  in, 
and  take  leare  of  my  father.  I  told  him,  not 
to' go  ;  that  my  fatlier  paid  no  great 'attention 
to  those  cereoEionies.    It  was  near  one,o'elock ; 

1  was  going  out  to  dinner.  Myself,  Rada 
Chum,  and  Comaul  O  Deen,  went  down  stairs 
togeth^ :  when  I  got  into  my  palanquin,  Co- 
maul O  Deen  came  to  tbe  door  of  it,  and  again 
repeated  his  acknowledgments  of  gratitude. 

Did  any  other  circumstance  pass,  on  the 
^8th,  respecting  the  arzees?— There  was  ano- 
ther circumstance,  1  did  not  mention,  relating 
to  the  arzees.  In  the  long  arzee  it  was  writ- 
ten, that  the  cause  of  Bamassy  Obese  and  Co- 
maul O  Deen  was  referred  to  my  father  for 
.decision :  I  told  Comaul  O  Deen,  that  the  ex- 
■pression  was  wrong ;  that  it  was  referred  for 
enquiry  only,  ia  which  he  acqoid^.    About 


the  time  the  small  arzee  was  sealed,  with  his 
acquiescence,  1  scratched  out,  in  my  writiofi;'- 
room,the  word  in  Persian  which  signifies*  (fe- 
cision  ;'  and  Comaul  O  Deen,  in  the  presence 
of  the  two  Portuguese  writers  who  bad  attested 
the  long  arzee,  wrote  with  his  own  band  tba 
Persian  word  signifying  *  inquiry.' 

Did  you  ever  hear  Comaul  O  Deen  declare 
tbst  day,  that  the  long  arzee  was  false  ? — ^I  did 
not. 

At  any  other  time,  did  you  erer  hear  him 
declare  it,  at  your  father's  bouse  f — No,  never. 

Is  there  any  other  material  circumstance 
relating  to  the  arzees  ? — When  Comaul  O  Deea 
was  going  to  write  tbe  word,  be  asked  Ray 
Rada  Churn  bow  to  spell  it ;  Rada  Churn  toltl 
him  the  letters;  he  desired  him  howerer  X^ 
write  it  down  on  separate  paper,  that  he  might 
cppv  it.  He  did  so ;  and,  when  he  bad  written 
it,  the  ink  bad  not  marked  well,  owing  to  some 
pounce ;  and  Roy  Rada  Cburo  asked  him  if 
he  should  make  it  plain :  C.  O  Deen  gave  hint 
leare,  and  he  made  it  plainer. 

Crou-  Examination, 

At  what  time  in  the  morning,  of  tbe  18tb; 
did  Comaul  O  Deen  come  to  your  father's^ 
house?— About  nine  or  ten  o'clock  in  the 
morning. 

Did  you  see  him  come  into  the  bouse  P— I 
cannot  say  that  I  saw  bim  come  in. 

In  what  part  of  the  house  did  you  first  sec 
him  ?— 1  think  I  first  saw  him  in  the  hall. 

Had  you  been,  out  of  doors,  or  did  yon  comtf 
out  of  your  own  room  P-»I  believe  1  had  not 
been  out  of  the  house,  and  might  have  been  in 
my  own  room  ? 

How  long  did  he  stay  in  the  ball  f-**I  really 
cannot  say. 

Did  you  stay  with  him  all  the  time  he  was  ia 
tbe  hall  ?— I  cannot  recollect 

When  did  he  come  into  your  wntiBg'room  f 
—After  the  attestation  of  the  long  arzee ;  be 
then  came  into  my  room,  and  sealed  the  little 
one. 

Where  did  he  acknowledge  the  seal  to  the 
lon^  arzee  ? — In  my  Other's  bed-chamber  f 

Were  you  there  at  tbe  time  P — I  was. 

Whether  did  Comaul  O  Deen  or  you  go  first 
into  your  father's  bed«chamber  at  that  time  P— 
I  do  not  recollect. 

What  time  bad  you  the  long  arzee  in  your 
handsP— On  the  16th,  two  days  before. 

Who  shewed  you  it  P— >Ilada  Chura. 

Was  it  then  sealed  ? — 1  cannot  positively  de- 
clare it  waa  then ;  hot,  I  think,  I  have  a  reed* 
lection  that  it  was  sealed. 

Was  it  in  your  father's  boose  that  Rada 
Chnrn  shewed  it  to  you  P — Yes. 

Do  you  know  whi|t  Rada  Churn  did  with  It, 
after  he  had  shewn  it  to  you  P-^He  left  it  with 
me.  I  translated  it :  I  began  to  translate  it  oq 
the  16th ;  and  had  not  quite  finished  it  that  day. 

After  translating  it,  what  did  you  do  with  it  P 
—I  kept  the  original. 

How  long  did  you  keep  itP— 1  believe  I  had 
it  ia  my  posscasuMi  till  tbe  18lh« 
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Dill  yob  give  it  to  yonr  ftlber  beAire  ^iMol 

0  IHcQ  came  to  yoar  house,  or  after?— I 
c^finoi  reootlect/ 

.  Wiiat  wet«  (be  wohls  Comaiil  O  Been  aaade 
^se  of  when  be  aokoowledged  it  f-^I  do  jiet 
moeliect  the  particular  words. 

Was  it  before  or  afier  he  lickoowleged  H^  that 
ke  ofafecteil  to  those  wohls  P— After. 
.     After  finding  ftiiiit  with  these  Words,  b(^W 
long  did  he  stay  in  tbe  room?— He  did  not  go 
immediately;  I  cann6t  precisdy  say. 

Wher^  did  you  see  Comaol  O  ueen  after 
tbatN-in  the  ball. 

After  aclinowledging  the  long  arsee,  where 
did  C.  O  Deen  go  to  P*«-Into  my  Writing- room. 

Who  desired  htm  to  go  thereP«^I  do  not  re- 
voHeet. 

Bid  yon  stay  behind  in  yonr  father's  room  P 
«^I  do  not  reoottect  whetlMnr  1  went  oot  fim, 
«rlie. 

Where  did  yon  see  him  nexl  P-^The  first 
tiole  I  recollect  seeing  him  was  when  he  sealed 
the  small  arzee  in  my  writiag-rooai. 

What  oonyersation  passed  between  you  and 
Comaol  O  Been  in  your  writing-room,  re- 
flpocting  the  small  aneeP— I  do  not  reelect 
Miypariiealar  conversation. 

Wbo  desired  him  to  seal  the  saorall  atseeP-^ 

1  do  not  recollect. 
Do  yon  reoollecit  any  body  talking  to  him  io 

2onr  writing-room  P-^The  tVro  wnters  asked 
im  wlietber  he  acknowledged  the  seal. 

Had  Comaol  O  Deen  the  Kttle  attee  io  his 
•srn  possession ? — Be  had  it ;  but  1  donH ktaow 
•xaony  how  it  came  into  bis  possession. 

Did  be  bring  it  with  him  P-.*To  the  best  of 
tny  recollection,  the  small  arxee  was  given  to 
«ie^  #ith  tlie  long  one^  by  Roy  Rada  Cbim  ; 
\vA  I  am  not  clear. 

Did  you  translale  tiiis  sfhall  arfeee  P— Yes,  I 
did. 

Ave  you  sure  the  long  araee  was,  or  was 
oot,  sealed  before  ?-«•!  cannot  cbaige  my  me- 
molry  whether  it  was  or  not. 

Is  it  usual  to  pnt  two  seals  to  an  araee  P-^I 
iridibaember  that,  when  he  pot  the  seal  to  it,  it 
w%s  btottedy  having  been  laid  dow'n  caralesaly : 
I  believe  it  was  a  wet  btot :  he  dipt  the  seal  in 
the  ink ;  I  aaw  him  ptit  the  seal  to  the  paper ; 
I  do  not  think  the  Mot  twas  ooosibned  by 
aealing  twice. 

After  sealmg  tbfc  small  aneee,  did  yon  «fO  into 
your  ftitber'sroomP-k-I  cannot  preob^  say 
when  I  went  into  my  father's  room. 

Yon  have  acknowledged  both  the  aneees  to 
be  sealed  the  aame  day :  bow  comes  It  that  ooe 
is  dated  the  17th,  and  the  other  the  19th  P— It 
is  very  true;  when  I  wrote  the  acknowledg- 
ment of  the  large  one,  one  of  the  writers  told  me, 
1  had  made  a  mistake  in  tbe  date ;  1  thought  it 
immaterial,  and  did  not  alter  it. 

After  sealing  the  little  ai^see,  did  you  leave 
Comaul  O  Deen  in  yonr  writing-room  f-^l  do 
not  recollect ;  I  am  more  disposed  to  think  that 
Comaul  O  Deen  went  into  the  faaU. 

Did  you  seen  afWr  go  into  year  ^Mter's 
toom  P— 1  did.}  net  k»g  aAer* 

t 


til  w 

Who  wab  there P«*^Roy  Rada  Churn  mm 
there. 

AoT  ether  person  }^-\  bdieve  Aceoor  Miunah 
was  there. 

What  conversation  passed  bMareea  your 
father,  Rada  Chum,  Accoor  MiraBah,aDd  yeol'-* 
self»  in  your  father's  room  P — 1  do  net  Yeool-> 
lect  any  particular  conversation* 

Can  you  mark  by  any  transaction, 
Rada  Churn  told  you,  that  C.  O  Deen 
crying? — It  was  after  sealing  and  attesting 
both  arsees. 

How  loog  after  sealing  the  small  Mseef — 1 
cannot  precisely  say. 

Cannot  yon  goess  P-^I  cannot  recolleetk 

Was  theve  any  conversation  passed  between 
the  sealing  of  the  small  arzee,  and  the  tiosn 
when  Rada  Chum  told  you  Comanl  O  Deeu 
was  crying  P— There  was. 

Relate  it — Comaul  O  Deen  desired  any  fa- 
ther to  send  in  to  the  council  the  arzees  againsi 
Ghinga  Oovin  Sing  befbre  tiiese ;  whid  my 
father  did  not  consent  to :   after  this,  Coiliaul 

0  Deen  objected  to  tbe  words  mentioned  b^ 
folv,  and  asked  my  father.  If  he  (C.  O  Deen) 
should  be  interrogated  in  council,  wbo  had  or- 
dered or  required,  who  he  should  say  ? 

Where  did  this  conversation  passP-^It 
in  my  father^  bed-chamber. 

Bow  often  wu  Comaul  O  Deen  in 
father's  room  that  morning  ? — I  reoolleot  ih 
three  times ;  when  be>cniowledged  the  \mtg 
arBee«  at  this  conversationt  and  whea  my  lather 
lifted  u^  the  book. 

Upon  what  account  dkl  CosmuI  O  Deen 
Want  the  arsee  altered  P — 1  have  already  said, 
because  of  tbe  Words  ^  ershaod  nMsha#ecd^' 
which  mean  *it  is  ordered  or  required.' 

Do  you  think,  if  there  bad  been  no  other 
thing  but  the  alteration  of  these  words,  that  h 
was  in  adequate  occasion  for  liie  tearing  his 
jammah,  lice.  P— Vt  is  very  difficoK  fM-  me  to 
Ibrm  a  determinate  opiaien  of  what  may  he 
lbs  ideas  of  the  natives  of  this  country :  my 
opmion  at  that  time  wavered :  if  I  waa  to  judgs 
for  myself,  it  would  not;  but  I  conaidefed  the 
timid  disposition  of  the  natives  of  thtseosmtiT; 

1  did  not  know  but  C.  O  Decli  might  coachMte, 
that,  if  he  did  net  answer  that  quealieii,  it 
might  be  attended  with  had  oonsequeaccs  So 
biro. 

Did  you  hear  Comael  O  Deen  that  day 
speak  of  any  falof  pi^pBrs  that  had  been  forosd 
from  btmP— 1  did  not. 

Is  Roy  Rada  Chum  your  ftither's  basiyaa  P 
or  does  he  do  bnsineas  for  him  ?— No ;  uo  bu- 
siness at  aH. 

Did  he  formerly  P*—!  do  not  recoHeet. 

What  oonversatiou  had  your  father  with 
Maha  Rajah  NundooomarP  Did  yoocooeeiUe 
that  he  promised  him  patronage  or  prueeUionf 
— i  do  not  luiow  that  he  made  uny  jpremise 
Kke  it;  there  was  an  acquaintance  betwcca 
them.  ^ 

Was  he  employed  by  your  fatheir  hi 
gating  any  Bourcee  of  eorrifliMi  miUm 
tfjr  N-1  do^wtduDfit, 
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I^The  JtHiMi  b«t«  intt  « tfop^  to  toy  further 
^^tions  cf  flie  abote  otftare.j 

'  Wm  MalM  Rajab  Nundoeoour  at  your  fa- 
ther's hauae,  the  day  after  tbe  19ih? — He 
vaa ;  and  Roy  Rada  Churn  ui  the  morning. 

Was  there  any  particular  oooTeraation  be* 
tjireen  your  father,  Maha  Rajab,  Rada  Cburn, 
mad  yourself,  that  mpmiDgP— I  do  BOt  recot- 
Jfct  any  particular  conversation. 

Did  you  see.  Comaul  O  Deen<  there  that 
noraiog  ?-*.Ye8 ;  I  asked  him,  if  be  bad 
brought  bis  Moonsby  P ,  He  said,  he  bad,  or 
that  Tie  was  coming :  be  also  asked  me,  if  my 
fttber  was  calm  tl»t  morning ;  and  I  said,  be 


•  Did  Comaol  O  Deen  see  your  father?— I 
think  be  did  not  in  my  presepce. 

Did  you  bear  any  noise  f — i  think  I  beard 
%  noise,  as  though  in  the  stre^. 
.  What  did  vou  distinguish  r— 1  did  net  bear 
aoywords ;  I  beard  a  person  tailing  eut* 
>  Waa  it  Comaul  O  Deen's  Toiee  ?'— I  eannot 
■ay;  it  seemed  at  a  distance. 

Did  Comaul  O  Deen  say  any  tbhig  mere  to 

Joo,  than  ask  if  your  father  was  cool  r — Yes ; 
e  likewise  observed  some  circumstances  that 
had  irritated  my  father  the  morning  belbre, 
and  attribuled  bis  having  been  in  a  passion  with 
him  to  that  irritation  )  be  mentioned  the  trans- 
lalkpns  of  the  arzees^  one  or  both  of  which  bad 
been  lost  on  a  sudden,  and  we  bunted  a  long 
while  for  Ibem  ;  my  father  was  angry  ^t  it ; 
the  other  waa,  that  a  person  called  Dooly 
Cbufid  bed  oome  into  |ny  fatlier's  bed-cham* 
her,  and  was  obstinate  in  not  gmng  out  again ; 
he  also  bad  made  my  father  angry ;  and  Co- 
maul' O  Deen  marked  this  eircusMtance. 

How  do  you  aocouot  lor  Comaul  O  Deen's 
coming  into  the  room  as  he  did,  with  bis  jaH- 
mah  ev!er  bis  neok,  and  in  a  supplicating  pos- 
ture?—I  never  saw  any  one  do  it  before  or 
aioce ;  I  have!  beard  it  is  a  mark  of  supplicfr- 
tion ;  1  cannot  tell  from  whom  I  beard  it ;  but 
I  ba«e  that  idea. 

Do  jTou  mean  to  swear  that  be  bad  not  been 
helbfe  in  your  fajther's  room?-- 1  do  .not  pre- 
tend to  swear  that  be  was. never  in  the  room 
when  1  was  not  present. 

Was  there  ac^  a  possibility  that  such  a  trans- 
notion  might  pass  in  your  abaence  ?— J  an- 
•Wfted  this  in  my  U^t  reply. 
'  Yoii  8«V  that  Comaol  O  Deen  objected  to 
■erne  words  in  tbe  large  arvee  ?— He  did. 
.  Did  yott  ever  understand  the  great  araiee 
Was  not  his  prodoetioD  ?— No  doubt  entered 
any  mind  when  be  ol^ieoted  to  the  words :  I 
•onaidefed  it  as  bis  production. 
.  When'  your  father  lifted  up  the  book,  was  it 
ID  a  very  threatening  posture  ?— No  ;   it  was 
BOt  In  avery'threateomg  posture. 

Was  year  father  oalm  then?— No ;  be  was 
jcritated ;  be  was  angry. 

Did  yoar  Akther  eall  Comaul  O  Deen  any 


at  tbtt  title  ? — He  might  make  uae  ol' 
noma  barah  words )  bat  I  do  not  think  tbat.be 
Mm  fee  a  son  of  a  bitob».  beeausa  1 
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never  beard  my  father  make  nse  of  those  word* 
to  any  black  man^ 

Why  should  a  seal  be  put  to  the  small  arzee^ 
which  the  gov^ernor  did  not  send  in  to  the  oouo- 
cU  ?— I  never  understood  that  to  be  a  copy  of 
the  small  ar^ee ;  I  understood  it  was  the  ori- 
ginal; .1  thought  it  was  not  to  authenticate  jk 
as  an  arsee,  but  an  acknowledgment,  of  that 
part  likewise. 

Had  Comaul  O  Deen  atteeted  it  before  be 
came  with  bis  jamroah  torn  ?•— He  bad. 

How  Jong  was  the  interval  between  bis  go- 
ing .out  the  second  time,  and  coming  in  with 
his  jamniab  torn  ?— 1  believe  a  very  phort  time. 

Mr.  F.  F<wke  reeollectnig  himself,  satrs, 
I  now  deariy  recoHect,  tdt  Comaul  O  Deen 
had  twic^  before  that  time  repeated  the  whole 
conteAts  Qlf  that  arsilee  before  me  and  my  father; 
and  be  repeatedly  said,  tbey  were  true  ;*  anil 
that  be  was  ready  to  take  his  oath  :  be  insist* 
etf  veiy  strongly  oil  his  inn^eence  re8f>eeting 
the  arzee  of  &€  19th  of  December,  grMinding 
it  On  tbe  oootents  of  tbe  tong  one.  I  was 
ritfibg  in  tbe  hall',  I  saw  biiii  and  Roy 
Rada  Churn  pass  through  it  ifrte  my  fachetv 
r6em:  soon  after  Rada  Cbom  came  out,  and 
gave  me  tbis  af zee,  on  tbel  ITth ;  tbeta  wer^ 
iwrtieoiars  of  it  i  did  tM  understand  ^  I  asked 
aim  concerning  those  parts,  and  he  explained 
fhem  to  me. 

.  Mr.  ElHat,  Maha  Rajah  Nnndocomar  and 
Roy  Rada  Churn  had  repeatedly  requested  of 
me  to  introduce  Rajah  Nundocom^r  to  the  ge- 
neral; I  refused,  assigning  as  a  reason,  that 
tber  were  well  aoquaioted  with  iny  connection 
with  Mr'.  Hastings ;  and  that  I ,  would  not  in^ 
troduoe  bim  witbont  bis  permissiqn.  One. 
morning  Roy  Rada  Churn  came  to-  my  bouse 
earlvy  and  teld  roe,  that  he  came  by  dtrectioa 
of  Oir.  Hastings,  to  request  tbat  t  would  intro- 
duce his  father-in-law  to  the  general:  I  an- 
swered bim,  it  was  very  possible  y  but  J  begged 
leave  to  havf  Mr.  Hastings's  order  from  bio 
own  mouth,  before  I  would  comply  with  his- 
request :  I  accompanied  him  to  the  governor's,, 
where  1  met  Rajah,  Nundocoqiar  in  one  of  the 
outer  rooms :  lUjah  Nnndocomar  accompanied 
me  into  the  room  where  Mr.  Hastings  was  sit- 
ting, bat  fell  back  when  we  cauie  to  the  door^ 
and  said.  As  Mr.  Hastings  is  conversing  with 
8019^  English  gentlemen,  be  wished  I  would 
ask  him  it  I  might  not  introduce  him  to  the  ge^ 
neral.  Every  suspicion  was  by  this  time  re* 
moved  from  me ;  and  I  went  up  in  a  hurrv  tot 
Mr.  Hastings,  and  asked  bim,  if  1  sbo^ld  in- 
troduce. Rajali  Nundocomar  to  the  general :  he 
said,  I  might  if  I  pleased :  J  went,  from  thenc^ 
with  Rajab  Nundpcom^r  to  the  general's : 
when  I  went  into  the  general's,  he  was  al 
breakfast :  I  put  j^jah  Nundocomar  into  ano-, 
tber  room,  and  went  in  to  tbe  general  myself: 
when  the  general  got  up  ft^om  breakiast,  he  re-» 
Urad  with  roe  to  a  window,  and  asked  me  the 
obaraoter  of  the  person  I  was  to  introduce:  X 
painted  bis  character  as  I  had  always  und^- 
stood  it  to  be ;  a  man  of  deep  intitgue,  and 
4l 
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fvho  woufd  not  stick  at  any  tbiag'  to  carry  any 
|M>iDt  he  might  have  at  heart:  from  tbence  we 
went  anil  sat  down  with  R^jab  Nundooomar ; 
and  I  had  soon  an  opportanity  of  seeing'  that 
Rajah  Nnndocoroar  did  not,  though  1  had  in- 
troduced him,  consider  me  as  bis  friend;  for 
Mr.  Addison,  who  had  in  the  interim  entered 
into  conversation  with  him,  informed  the  gene- 
ral, th|it  .be  only  wisbed  to  make  bis  salam 
then,  and  would  wait  upon  him  on  business 
another  time :  I  understood  what  Maha  Rajah 
meant  very  well ;  and  what  passed  that  day 
was  nothing  hut  general  conversation.  The 
next  time  I  waited  upon  Mr.  Hastings,  I  made 
more  particular  enquiry  respecting  his  wishes 
of  having  Rajah  Kuodocomar  introduced  to 
the  general ;  and  I. then  found,  that  the  story 
of  Rada  Cburu  was  a  fiction ;  and  that  I  .had. 
net  been  desire^  by  the  governor  to  introduce 
Rajah  Nundocomar  to  the  general. 

Did  you  ever  introduce  any  other  black  man 
to  the  general  ? — I  am  not  sure  whether  I  in- 
troduced Rajah  Rajebullub  to  the  general,  by 
desire  of  the  governor ;   1  now  recollect  that- 
the  governor  had  first. 

Did  you  cpnsider  this  as  an  introductiou 
from  the  governor  general  ?— I  did  not  consider 
it  as  an  introduction  from  the  governor  geoerali 
but  by  his  permission. 

Mr.  £/^^  recollects,  that  it  was  not  tlie  same 
morning  in  which  b^  saw  Rajah  Nundocomar 
at  the  governor's  that  be  introduced  bim  to  the 
general. 

deneral  Clavering  sworn.        . 

A  little  time  after  my  arrival,  Mr.  Elliot 
came  to  me,  to  propose  himself  to  be  my  inter •^ 
preter.  I  acquainted  him,  That  1  understood 
there  was  an  interpreter  on  the  establishment, 
who  was  then  with  the  army,  and  1  had  heard 
a  very  good  character  of  him,  and  therefore  I 
did  not  chase  to  make  any  disposition  of  it  at 
that  time,  but  would  wait  till  the  interpreter  re- 
turned to  Calcutta.  Mr.  Elliot  understood  it 
as  explained  by  rae,  and  was  pleased  to  offer 
me  bis  services,  till  such  time  as  my  interpreter 
arrived.  From  that  time  I  am  not  conscious 
that  I  received  any  Persian  letter,  or  petition, 
that  1  did  not  put  into  his  bands.  In  the  mean 
lime,  divisions  in  the  council  had  broke  out. 
Mr.  Elliot,  1  undertituod,  bad  been  admitted  a 
private  secretary  to  the  governor.  Aboat  a 
montli  after  his  tendering  his  services,  Mr.  . 
ElKot  camelo  me,  and  acquainted  me,  that  be 
Understood,  that  the  interpreter  to  the  com- 
mander in  chief  had  heen  recommended  by  the 
governor  to  the  late  commander ;  but,  on  my 
making  some  diBficulty  to  accept  an  interpreter 
lliat  might  have  been  recommended  by  the  go- 
vernor to  the  late  commander,  Mr.  Elliot 
opened  himself  further  to  me,  and  told  me, 
in  a  very  honourable  manner,  that  I  must  be 
aenstble,  from  his  close  connection  with  the 
governor  general,  bow  unpleasant  a  thing  it 
would  be  to  him,  to  accept  of  such  a  trust  from 
me. 
•  £Mr.  £lliot  here  wishes  that  the  general 


would  recoUe<?t,  whether  the  ooctakHi  of 
conversation,  was  not  a  letter  recenred  from  Umi 
king  at  Delhi.] 

Mr.  Elliot,  however,  still  offered  totransbtt 
such  papers  as  might  be  sent  to  me.  I  aceonP 
ingly  did  send  them,  1  believe,  all  to  hnn./ 
About  the  middle  of  January,  f  was  assaulted 
in  mv  palanquin  by  a  number  of  petitioneiS^^ 
who  had  nearly  overset  it :  they  were  the  mo^ 
luogies  of  the  24  pergunnabs.  1  order^  mj"*^ 
palatoquin  to  be  set  down,  and  took  their  peti- 
tion from  them :  I  read  it,  in  my  way  to  th« 
council- house;  and  seeing  in  it  what  I  tboogto 
some  very  gross  abuse  of  power,  and  that  tim 
several  petitions  which  I  had  before  laid  befeve' 
the  council,  which  had  been  presented  in  th# 
streets  to  me,  had  had  no  effect  in  redressiojg^ 
their  grievances,  I  resolved  to  inquire  into  thitf 
mysel?;  as.wellas  I  could.  I  therefore  told 
my  servant  to  go  to  the  salt  contractor's  ho«se| 
and  tell  him  to  be  with  me  at  my  retom 
from  cooDcil.  The  manner  in  which -the  con** 
tractor  explained  himself  to  me,  rendered  it  ne* 
cessary  that  I  should  have  an  interpreter.  The*  - 
man  teazed  me  with  evasions  and  contradict* 
tions;  and  having  frequently  told  him  that 
there  was  now  a  court  of  justice  establisbed  ia 
Calcutta,  where  such  grievances  would  be  re- 
dressed,  I  thought  he  would  do  better  to  for* 
nisb  me  with  means  of  redressing  tbem,  bj 

frocuringthem  their  full  weight  and  full  play, 
then  sent  for  Mr.  Fowke,  who,  I  believe,  be- 
fore that  time,  had  not  been  above  three  or  four 
times  in  my  bouse,  nor  had  once  dined  with 
me  since  my  arrival.  I  referred  the  complaint 
to  him,  as  a  person  of  whose  honour  and  mteg* 
rity  I  bad  the  highest  opinion  ;  more  from  ge- 
neral report  which  his  reputation  bore  in  Eng- 
land, than  from  any  personal  acquaintance  with 
him  here.  He  was  acquainted  with  the  Ian-* 
goage  in  which  this  complaint  was  to  be  en- 
mined,  and,'  as  I  imaging,  with  the  manneri 
and -customs  of  the  country.  The  contractor, 
fearing  that  Mr.  Fowke's  report  to  me  wouM 
not  be  so  favourable  to  his  cause  as  he  wished^ 
went  to  complain  to  the  governor  general; 
when,  on  the  following  day,  I  presented  the 
petition  to  the  councii,  I  mund  thegiiTemer 
liad  been  apprized  of  the  reference  made  to 
Mr.  Fowke ;  and  reproached  me  warmly,  fat 
taking  up  a  business  in  which  he  was  so  imme-* 
diately  concerned.  l,,at  first,  did  not  under*' 
stand  bis  allosion.  He  told  me,  **  You  most 
know  that  captain  Weller  was  connected  witir 
me."  1  told  him,  that  I  had  been  intirely  nn- 
informed  of  it,  till  Mr.  Fowke  had  acquainted 
me  with  it,  upon  the  examination  of  the  mo-  ^ 
lungies.  The  governor,  on  that,  said  OMaj 
things  against  Mr.  Fowke;  and,  as  I  saw  no 
occasion  why  Mr.  Fowke  should  have  ooooeal* 
ed  that  circumstance  from  me,  I  refused  to 
comply  with  bis  request  of  not  trusting  any 
more  petitions  to  Mr.  Fowke.  Some  tiase 
af^er  this,  came  the  petition  of  Bainassy  Ghooe, 
which  I  likewise  referred  to  Mr.  Fowxe,  after 
having  previously  sent  to  Comanl  O  Deni.> 
Thia  rettrenoe  produced  another  oomplaiat  if 
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Uie  s>ovenior  ipeneral  ai^pst  Mr.  Fo«1ie'(the 
jprzee),  reqiiegtio^agrain.tbflt  1  would  withdraw 
my  confidence  from  Mr.  Fowke;  or,  at  least, 
that  I  would  not  suffer  hin  to  examine  peti* 
4ioiiaJ>ut  in  my  presence.  As  this  complaint 
jUid  the  petitions  which  accompanied  it  were  to 
stand  upon  our  consultations,  it  was  the  opi- 
nion of  the  council,  that  Mr.  Fowko  ahoald  be 
desired  to  come  there  himself,  to  explain  his 
whole  conduct.  1  assured  the  council,  that,  if 
Mr.  Fowke  had  acted  improperly  in  the  ezecu- 
tioo  of  the  trust  which  1  bad  committed  to  him, 
1  would  withdraw  it.  But  the  gOFemor  gene- 
va] not  choosing  that  Mr.  Fowke  should  come 
there  to  evplain  his  conduct,  J  had  bo  other 
means  left  than  to  examine  him  myself,  at  bis 
returu.  1  desircil  him  to  write  a  letter  to  the 
cx^uncil,  and  to  give  them  the  same  explanation 
.which  bad  satisfied  me ;  and  I  think,  but  am 
not  positiTe,  that  I  took  his  vffidavit  to  the  truth 
of  the  contents  of  the  jetter :  but,  as  J  stiU 
thought  that  the  assertions  made  by  Comaul  O 
Deen  should  iy>t,  for  Mr.  Fowke's  honour  and 
jnine,  stand — I  desired  Mr.  Fowke  to  examine 
Lis  own  serf  ants,  who  had  been  present  at  the 
exiuninstioo,  and  to  send  their  deJMMitions  in  to 
thecoundl.  The  persons  themselves  being  exa- 
mined, I  was  of  opinion  that  all  the  assurances  of 
Comanl  O  Deen  were  entirely  false«nd  ground- 
less. Mr.  Roberts,  my  Persian  interpreter, 
came  to  me  soou  afker  this ;  and,  from  that 
time  to  this  day,  I  am  not  conscious  that  I  ever 
sent  one  petition  to  Mr.  Fowke.  All  mv  Per- 
siaD  papers  1  have  regularly  sent  to  Mr.  Ro* 
berts,  and  the  Epglish  to  Mr.  Elliot.  Mr. 
Elliot  was,  about  the  30th  of  December,  ap- 
pointad  superintendant  of  the  khalsa  records, 
with  the  intention  of  receiving  all  petitions^ 
This  was  done  witli  an  intent  to  prevent  my 
employing  Mr.  Fowke,  and  1  acquiesced  in  it : 
Uiere  was  no  office  to  receive  and  examine  pe- 
titions* Either  Mr.  Elliot  or  Mr.  Roberts  ever 
WDce  received  all  petitions  sent  to  me.  From 
•the  15th  of  November,  to  the  20th  of  Decem- 
ber, was  the  only  time  in  which  I  sent  petitions 
to  Mr.  Fowke. 

In  reg^d  to  Maba  Rajah  Nundocomar,  whe- 
ther I  received  my  opinion  of  him  from  Mr. 
Elliot,  or  from  other  people,  it  sufficetb  tasay, 
that  I  considered  him  of  an  iutriguing  charac- 
ter ;  and  never,  upon  auy  occasion  that  I  know 
of,  intrusted  him  with  the  smallest  confidence. 
His  having  been  accused  of  forgery  was  not 
JcQOwn  to  me  till  late ;  I  cannot  say  exactly, 
bat  before  the  18th  of  April.  As  I  Understood, 
becom»tantly  visited  the  governor  general,  I 
did  imagine  that,  if  there  were  any  kind  of 
grtmnds  for  it,  the  circumstances  must  be 
known  to  him,  as  they  had  all  been  in  the  de- 
wanny  court  of  Audaulet,  which  was  imme- 
diately under  his  own  inspection. 

Is  the  dewanny  court  of  Audauiet  a  court  of 
diminal  jurisdiction  ?—  1 1  is  not. 

Does  the  govempr  general  sit  in  thatjcourt, 
or  supenotend  it?— «!  do  not  know  that  he 
does. 

[Thifl  answered  by  the  counsel,    It  is  not.] 
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Are  thcfproceedingffio  the  ordinary  course  oC 
business  laid  before  him  ? — No,  I  do  uot  kitow 
that  they  are. 

How^ould  there  lie  a  charge  of  felony  in  a 
civil  court  ?  or  how  could  the  governor  general 
know  it,  if  there  was?-— I  do  not  know  ;  bnt  I 
have  reason  to  think  the  governor  general  did 
know  it.     In  the  visits  which  Maba  l^iab 
made  to  me,  I  took  for  my  interpreter  the  first 
person  who  presented  himself  to  me ;   but  al-. 
ways  Mr.  Roberts,  if  be  was  with  me:    hia 
general  conversation  was,  the  declared  hatred 
that  the  governor  had  shewn'  him.    He  said, 
'*  His  enemies  were  admitted  to  .the  goTernor: 
I  am  told,  Mohun  Persaud ;  but  1  do  not  assert 
it  as  a  fact."    My  answer  was,  That  no  inno- 
cent man  need  fear  oppression.;  but  would  be 
protecte<l  ay  the  English  laws.     I  saw  the 
Maha  Rajah  twice  with  Mr.  Fowke :   once  by 
chance  at  Mr.  Fowke*s  house,  where  1  calldd 
in  ;   and  at  another  time,  by  his  own  appoint- 
ment, at  my  own  house:    tliese  times  were 
without  my  interpreter.  'At  Mr.  Fowke^s,  aa 
much  as  I  remember,  he  was  giving  an  B<KM>unt 
of  his  long  sAvices,  as  minister  of  this  coun- 
ury ;   and  I  remember  it  ended  with  a  tale, 
which  I  understand  is  in  some  of  the  Persiaa 
books  ;4the  purport  of  which  was,  *'  A  oumbec 
of.  people  saying  the  aiime  thing,  though  it  bO' 
not  true,  is  at  least  believed  to  be  true."    I 
understood  from  this,  he  meant  to  recommend 
himself  to  me.     I  remember  now— it  was  a 
story  about  a  kid  being  said  to  be  a  dog ;   anit 
that  so  many  people  said  the  kid  was  a  dog, 
that  at  last  it  was  taken  for  a  dog.    The  othe& 
conversation  was  in  my  own  room ;   and,  aa 
much  aa  I  recollect,  to  offer  to  give  roe  a  state 
of  the  country,  of  the  manner  in  which  tha 
government  of  it  would  he  best  admimftt«fred« 
I  believe  1  desired  him  to  draw  up  bis  Uioughta 
on  paper,  to  get  rid  of  the  subject;  aud,  ia 
consequence  of  this,  in  about  a  week  or  tea 
days  alUrwards,  be  did  bring  me,  1  think,  an 
English  translated  paper.     I  have  never  read 
it  to  this  day,  nor  do  I  know  what  I  have  done 
with  it.  Maha  Rajah  had  heard  that  col.  Mon* 
son,  Mr.  Fowke,  and  raysell',  had  paid  a  visit 
to  Mahomed  Reza  Cawn ;  and  believe  he  bad* 
some  how  or  other^  discovered  that  Mahomed 
Reza  Cawn  had  given  us  such  a  paper  of  bia 
ideas  of  the  government  of  this  couutry .    Ma- 
homed Reza  Cawn's  paper  1  delivered   into 
council.    On  or  about  the  lOlh  of  March,  Maha 
Rajah  sent  a  letter  to  the  council ;    in  conse^ 
quence  of  which,  the  council  gave  directions  to 
their  attorney  to  consult  the  couosf  1,  whetlier 
an  action  might  not  lie  against  the  governor 
general  on  account  of  the  matter  contained. in 
that  letter.     As  to  the  visit,  Maha  Rajah  waa 
summoned  about  the  19th  of  April ;   and  1  un-% 
derstood,  after  having  undert^one  a  very  long 
and  exact  scrutiny  of  his  conduct,  there  waa 
not-  found  sufficient  matter  to  hold  to  hail. 

Q,  by  the  Court.  Were  you  informed  that; 
the  judges  declared  there  was  not  sufficient 
matter  to  hold  to  bail  ?— J.  I  waa. 

Chief  Juttice.    You  were  ntacb  ahused  ao^  - 
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imposed  OB.  The  chief  juttice  dedared  tfiat 
night,  tbait  he  did  not  think  there  was  snfficient 
matter  to  hold  Mr.  Francis  Fowke  to  hail. 

Will  you  inform  the  Court  who  told  yoa  so  f 
—1  think,  Mr.  Fowke  told  me. 

'  Did  Mr.  Fowke  telt  you,  that  the  jadg^es  de- 
clared him  inoocenif — I  do  not  remember 
that  he  did. 

Did  not  Mr.  Fowke  acquaint  you  that  he 
was  ordered  to  attend  the  Monday  followingf ; 
and  that  tlie  parties  were  then  to  declare  wbe- 
ther  they  would  prosecute  or  not? — I  think  he 
did. 

As  a  justice  of  the  peacf ,  would  you,  in  a  mis- 
demeanor, bind  over  the  person  complained 
against,  if  the  opposite  parties  would  not  under- 
take to  prosecute  ?  —i  most  certainly  would. 

To  what  purpose  ?— -1  would  do  it. 

pid  not  your  aid  de  camp  attend  on  the  Mon- 
day lo  be  bail,  with  your  knowledge  for  some 
of  the  parties? — He  did. 

Could  ^ou  then  think  that  the  judges  thought 
the  parties  innotent?— I  did,  beeaOse  the 
fudges  suifered  them  to  go  without  bail  that 
night 

That  was  by  consent  of  the  proseeutonj.  The 
examination  TOgah  early  in  the  morning,  and 
lasted  tilt  late  at  night.  Would  it  not  have 
been  severe,  when  the  prosecuton  did  not  desire 
it,  to  oblige  the  persons  accused  to  find  hail  that 
night?— I  would  have  done  it  in  a  charge  of 
so  high  a  nature ;  though  the  proseeutor  did 
not  desire  it,  yet  1  think  it  should  have  been 
done.  1  understood  that  there  had  not  been 
sufficient  matter  to  hold  parties  to  bail,  and 
conssqoeotly  1  was  to  understand  it  an  unjust 
^  iwcnsation  ;  and  a  crime  of  so  black  a  die,  of 
Ikccusiog  innocent  people,  and  particularly  such 
persons  as  the  governor  general  and  Mr.  Bar- 
well,  that  they  would  not  have  been  suffered  to 
go  out  without  bail,  had  there  been  any  reason 
|o  suppose  them  guilty.  J  had  reason  to  con- 
aider  this  as  an  attack  made  on  Nundocomar, 
who  had  produced  an  accusation  in  council, 
find  to  prevent  his  appearing  as  an  evidence  to 
malntara  his  charge.  It  was  on  that  g^round, 
iBonsideriog  him  as  an  innocent  man,  and  the 
victim  of  state  policy,  I  went  to  see  him  :  I 
would  have  done  the  same  thing  to  any  other 
man  in  the  settlement.  Mr.  Fowke  certainty 
did  acquaint  me,  that  he  was  to  appear  before 
you  on  Monday  ;  but  1  did  still  imagine  there 
was  no  ground  to  suppose  htm  guilty.  I  con- 
ceived; that  if  you  judged  there  was  sufficient 
matter  for  a  prosecution,  you  would  have  taken 
bail,  without  the  consent  of  the  parties ;  and  1 
conceived  an  idea  that  the  prosecution  was 
done  to  frustrate  the  enquiry  in  council.  Mr. 
Fowke  came  to  me  in  the  month  of  April,  and 
fold  me  Comaul  O  Deeu [Stopped.] 

Crd$f'Esamination, 

Did  you  give  Mr.  Fowke  any  particular  in- 
atroctions  ? — I  gave  him  instructions  to  enquire 
into  the  grounds  of  Baroassy  Ghose's  oom- 
plaint,  and  report  them  to  me. 

Po  you  remember  tl^e  substance  of  Bamusy 


Ghose's  complaiot?— I  uudui stead  tliat  Cn^ 
maul  O  Deen  had  let  out  portisM  ef  salt  wetrlm 
of  the  tecka  collaries  lo  differeot  people,^  aai 
forwards  resumed  them. 

On  what  grounds  did  the  gtvemer  fi^neial 
fbund  his  oamplaint  against  Mr.  Fowke  ?:-«* 
That  he  exceeded  his  duty  and  trust. 

Why  was  not  Mr.  Fowke  eKamioed  helhiii 
the  council  ?^<-The  majority  of  the  eeuncil 
acqnicSM>ed  with  the  governor  geoeraiy  that  Mr. 
Fowke  should  not  be  examined. 

In  tvhat  nMnner  did  you  employ  himf— ^ 
Ouly  to  receive  petitions  through  my  bauds* 

Who  gave  vnu  the  infnrwatieu  of  what 
passed  at  the  chief  justice's?- --Mr.  -Fowke^ 
and  from  thence  1  drew  the  inlerenee. 

You  say,  that  if  there  had  been  snfteieat 
matter  for  a  proseeufion,  and  though  the  pro- 
secutors did  not  desire  it,  you  would  have 
obliged  them  to  find  bail,  or  eommttletf 
that  night  ?— I  would. 

On  what  day  did  you  pay  the  visit  la 
Rajah  ?— -The  day  after  the  examinatioii. 

In  what  liflrht  did  you  consider  the  pvw 
tion  ligainst  him?—  1  understood  it  as  a  pi 
eution  to  frustrate  that  ordered  by  the  hoard. 

Are  not  you  first  in  oouncil,  next  to  Ae  ga» 
▼emor  general  ? — 1  am. 

In  case  of  death,  resiguatiou,  or  rft—iu^ 
are  you  not  to  succeed  him  f— >I  am. 

What  DiaT  your  salary  he,  as  aecood  im 
council  ? — ^Ten  thousand  pounds  per  year. 

Don't  you  think  that  the  governor  gamtai 
might  be  discharged,  on  complainta  of  pueuh- 
tion  from  hende  to  the  court  of  direoler»f---I 
think  he  might. 

Do  the  letters  from  the  council  mentiott  that 
the  prosecution  is  ordered  to  be  carried  09 
against  the  governor  general  ?r— |  believe  they 
do. 

Is  not  this  prosecution  prineipallT  founded  au 
the  evidence  of  Nundocomar  and  Roy  BoM 
Chum  ? — No. 

Did  you  nerer  authoriie  Mr.  Fowke  10  oier 
the  K.allaut  of  the  Khalsai  or  of  PunMa»  It 
any  body  ?-"No,  never. 

Has  not  some  of  Maha  Rsjah's  family  hecu 
appointed  to  the  first  office  under  governmcat, 
since  the  commencement  of  the  proaecutloo  f 
—I  cannot  tell  that  any  places  have  been  given 
to  Maha  Rajah's  family. 

Were  not  every  means  taken  to  aff>rd  NoU" 
docomar  influence  ?— I  never  did ;  and  ahouH 
have  been  sorry  to  join  in  any  act  to  give  Nuu- 
docomar  any  influence  whatsoever, 

Dont  you  know  that  any  one  of  Nnodoeo- 
mar's  family  is  providetl  for  ?— I  do  not  know 
Maha  Rajah's  family  or  firieuds;  1  d<»  ns| 
know  that  any  one  has  had  preferment :  Rajah 
Goordasses ;  I  do  not  know  it ;  1  have 
told  so. 

Mr.  Roberii  examined. 

What  do  you  think  was  the  general's 
of  Nundocomar?--- 1  have  always  heard  ge- 
neral Clavering  say,  that  he  ihougfit  Maha 
Rajah  Nundocomar  to  hi  a  Tcry  busy, 
blesome  man. 
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Do  you  recollect  Ihe  safeiject-Betttr  of  wlitt 
fweeed  at  ibe  nttt  paid  to  Mafaa  Rajah  P— 4  A> 
not  rtooUect  any  conversalioa  but  aseh  ae 
aufcht  pass  in  a  vifit  of  compluDeat. 

Q.  hy  Mr.  Just.  LeimMtr4.  When^  frotbe 
four  writera  that  were  at  Mr.  FowWe  that 
tDorninflff  l¥4iere  is  Aecoor  Mumiab,  Mr. 
Vowke's  neooeby  f  Are  thty  alive  f 


D^indamt^i  Cictmael  aoairen,  ¥ea. 
Are  they  in  Caloqftta  ?-<Yee. 


The  Verdiel  en  Ibie  ProeeeutioB  wm  ie  lek- 
lows  : 

JOSBPH  FOVKS,  GuUiy. 
NoNDOcoiuit,  Guilty. 
Raoa  Chorn>  Not  QuUty^ 


*m    wn.u-t 


559'  The  Trials*  on  the  Informations  which  in  pursuance  of  an 
Order  of  the  House  of  Commons^  were  filed  by  his  Majesty's 
Attorney  General  f  against  Richard  Smith  and  Thomas 
.  B&AND  HotLis,  e$qr9.  for  having  been  Guilty  of  notorioua 
Bribery,  and  thereby  procuring  themselves  to  be  elected  and 
returned  Burgesses  to  serve  in  Parliament  for  the  Borough  of 
Hindoo.  Tried  by  a  Special  Jury  on  Tuesday  the  12th  of 
Marchi .  at  the  Aasize  holden  at  Salisbury  for  the  County  of 
Wilts :  Before  the  Hon,  Sir  Beaumont  Hothami  knt.  one  of 
the  Barons  of  his  Majesty's  Court  of  Exchequer:  16  Qeorge 
HL  A.D.  1776. 


C/N  Jaanary  31,  1775,  a  committee  of  the 
fiouie  of  Commons  was  appoioted  under  Mr. 
OreoFitie's  Act  (see  Mat.  10  Geo.  S,  c.  10,  14 
Geo.  3,  c.  15,  and  Pari.  Hist.  vol.  10,  pp.  90S, 
^  te^,  vol.  17,  p.'  106 1^)  to  try  the  matter  ^  a 
Petition  of  James  CaUhorpe  and  Richard  Beck- 
fbrd»  eomflaining'  of  the  return  of  Richard 
Smith  and  Thomas  Brand  HoHis,  as  hamases 
to  serre  in  parliament  for  the  borough  of  Hin- 
doo. On  February  14,  the  chairman  of  the 
Committee  informed  the  House  lliat  neither  of 
Ahe  persons  returned  or  of  the  petitioners  was 
duly  elected  to  serve  for  the  said  borough,  and 
lie  at  the  same  time  acquainted  the  House, 

**  That  in  the  course  of  the  examinittion  into 
the  merits  of  the  petition  of  James  Calthorpe, 
«sq.  and  Richard  Beckford,  esq.  K  having  ap- 
peared to  the  committee,  that  the  most  flagrant 
and  notorious  acts  of  bribery  wid  corruption 
bad  been  practised;  and  that  a  tery  considera- 
|»le  inajority  of  the  electors  of  the  borough  of 
Mindon  had  been  bribed  and  corrupled,  in  a 
werr  gross  and  extraordinary  manner;  and 
that  several  others  of  the  said  electors  had  been 
caneemed  as  agents  for  that  purpose ;  the  com- 
niitlee,  desirous  that  the  House  may  adnpt  such 
measures  as  may  discourage,  and,  if  possible, 
put  an  end  to  a  practice  so  aubvefsire  of  the 
freedom  of  e)ectionS|  had  directed  hiqn  to  lay 

*  Taken  in  Short- hand  by  Joseph  Gqrney. 
Uote^  Into  this  Report  I  have  incorporated 
ftom  the  Election  Oases  of  Mr.  J>oogf»B  (lord 
Cri^nbervie)  such  partieuUrs  as  I  thought 
urotild  render  h  sati^fttctory.   - 

t  Mr.  Tburlow. 


before  the  House,  the  whole  of  the  cvidenee 
given  belbre  the  said  ooosmittee,  with  their  oplr 
Dions  thereupon ;  and  he  read  the  report  in  bis 
place,  aod  afterwards  delivered  it  in  at  lAie  table, 
where  the  aame  was  read ;  and  thu  readlutfefl* 
of  the  Committee  are  as  foNoweth : 

"  Resolved,  That  it  appears  to  this  oemmil- 
tae,  than  Richard  fihnith,  esq.  by  his  agents^ 
has  been  guilty  of  notoiioue  bribery,  in  endea- 
vouring to  procure  himself  to  be  deeled  and 
retomdl  a  burgess  to  serve  in  tiiis  present  ^- 
liament  Ibr  the  borough  of  HindSup,  ifi  tl)^ 
county  of  Witts." 

The  like  neioliitioB  respecting  Ulr.  0oUia. 

"  Resolvedy  That  it  appears  to  this  eomq^t- 
tee,  ttiat  James  Calthorpe,  esq.  by  his  agents, 
has  been  guilty  of  notonoos  bnbery,  in  Ondea* 
vouring  to  procure  himself  to  be  eleeled  Mid 
returned  a  burgess  to  serve  in  this  pre^ebt  ner- 
Kament  ibr  the  said  borough  of  Hindoo. 

■*  Resolved,  That  it  appears  to  this  commit* 
tee,  that  Richard  Beckford,  esq.  has,  by  bit 
agent,  endeavoured  by  promise  of  money,  to 
nreeore  himself  to  elected,  aod  returned  a 
Dorgeas,  to  serve  in  this  present  parliaoaeBt  for 
the  said  borough  of  fliodon. 

'*  Resolved,  That  it  appears  to  this  coa^« 
mittee,  that  the  rev.  John  Nairn,  of  Hindoo, 
FfuhaiQ  Nairn,  esq.  late  of  Bury-strcct,  ISt. 
James's,  Francis  Ward,  of  Sherbone-lane,  Looi- 
don,  -^—  Stevens,  a  butcher,  at  Saltsbnryi 
commonly  called  Jqfbber  Stevens,  flccu  (la  sli|| 
thirteen,  specific  by  qame)  have  aqted  aa 
agents,  and  have  been  aco^ary  to,  and  con- 
cerned in,  the  nottfrieua  eels  of  bribery  end 
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day  aod  place  aforesaid  in  the  laid  sberiff'i 
then  next  oaontv  court  Ip  be  bolden  afW  Ihe 
receipt  of  that  nis  said  mi^iy's  writ,  twt 
knig^hts  of  the  OMMt  fit  and  discreet  of  the  ni^ 
coanty,  girt  with  sworda,  and  of  eterj  city  of 
his  aaid  county  two  citiaena,  and  of  every  ba- 
roQ^b  in  the  same  county  twobaii^esBeSi  of  tbe 
most  sufficient  and  discreet,  freely  and  iadif- 
ferently  by  those  who  at  such  proclamatioB 
should  be  present^  according  to  the  form  of  ibe 
statute  in  that  case  made  and  provided,  thenid 
then  sheriff  should  cause  to  be  elected,  aod  ibe 
names  of  those  kni^ts,  citizens,  and  bar^ettei; 
so  to  be  elected,  whether  they  should  be  pre- 
sent or  absent,  the  said  then  sheriff  sbooM 
cause  to  be  inserted  in  certain  indentures  to  be 
thereupon  made,  between  the  said  then  sbcdff 
and  those  who  should  be  present  at  sacb  dce- 
tion,  and  them  ^at  the  day  and  phice  aforauJd 
the  said  then  sheriff  should  cause  to  cone  it 
such  manner  that  the  said  kiyghts  for  then- 
selves  and  the  commonalty  of  the  same  ooooty, 
and  the  said  citizens  and  burgesses  Car  then- 
selves  and  the  cemmonalty  of  the  said  ciiici 
and  boroughs  respectively,  might  bare  fiwi 
them  full  and  aufficient  power  to  do  aod  ooa- 
sent  to  those  things  which  then  and  there  by 
the  common  council  of  his  said  majesty's  kiof • 
dom,  by  the  blessing  of  God,  should  happen  lo 
be  ordained  upon  the  aforesaid  affairt,  so  tbal 
for  want  of  such  power,  or  through  an  iiD|M«- 
vident  election  of  the  said  knights,  cittKn^tf 
burgesses,  the  aforesaid  affairs  might  in  oo  wiM 
remain  unfinished ;   willing  nevertheless,  tbit 
neither  the  said  then  sheriff,  nor  any  olbff 
sheriff  of  this  his  majesty's  said  kugdoog 
should  be  in  any  wise  elected  ;  and  the  e&diM 
in  the  said  then  sheriff's  full  county  so  nuuic 
distinctly  and  openly  under  the  said  then  ibe- 
riff's  seal,  and  the  seals  of  those  who  should  be 
^iresent  at  such  election,  the  said  then  sberil 
should  certify  to  his  majesty  in  his  Cbsocoyt 
at  the  day  and  place  without  delay,  remiuiflf 
to  his  majesty  one  part  of  the  aforesaid  iodcs- 
tures  annexed  to  the  said  writ,  together  witb 
the  said  writ ;  and  the  said  Attorney  Genertl  ef 
our  said  lord  the  king,  for  our  said  lord  tbekiD|i 
gives  the  court  here  further  to  UDderitaiid  aod 
be  informed,  that  I  he  said  writ  aflorwards,  asd 
before  the  return  thereof  ^to  wit)  on  the  M 
1st  day  of  October  in  the  14tb  year  afore- 
said, was  delivered  to  Thomas  Bstcoort,  ff^ 
then  and  continually  from  thenceforth  oDiiUad 
at  and  af^er  the  return  of  the  said  writ  bcin^ 
sheriff  of  the  said  county  of  Wilis,  to  be  exe- 
cuted in  due  form  of  law  (to  wit)  at  the  boroHgo 
of  Hindon  aforesaid :   and  the  said  Atton^y 
General  of  our  said  lord  the  king,  for  ooraaid 
lord  the  king,  gives  the  court  here  fortber  ta 
understand  and  be  informed,  that  by  firtue  of 
the  said  writ,  the  said  Thomas  Estcoart, Jo 
being  sheriff  as  aforesaid,  afWwarda.  sod  be- 
fore the  return  of  the  aaid  writ,  (that  ia  to  aiy} 
on  the  said  Ist  day  of  October,  in  the  14tb  yetf 
aforesaid,  and  in  the  year  of  our  Lord  ^^7^ 
the  borough  of  Hindon  aforesakl,  in  the  aaia 
ooanty  of  WUti,  made  hit  praeept  io  wnlmfi 


corruption,  that  have  been  practised  at  the  last 
election  for  the  said  borough  of  Hindon. 

''  Resolved,  that  it  is  the  opinion  of  this 
^OMBitlee,  that  tlie  House  be  moved,  for  leave 
to  bring  in  a  fiill,  to  disfranchise  the  said 
borough  of  Hindon,  in  the  county  of  Wilts." 

On  the  8th  of  May  following,  Ihe  House  or* 

.  dered  that  the  Attorney  General  should  forth  - 

"with  prosecute  the  said  Richard  Smith,  Thomas 

Brand  Hollis,  James  Calthorpe,  and  Richard 

Beckford,  for  their  said  offences.  . 

In  Trinity  term  15  George  3,  the  Attorney 
•  General  filed  the  following  Information  against 
general  Smith.* 
«  Wiluhire, 
•<  Be  it  remembered.  That  Edward  Thurlow, 
'esquire.  Attorney  General'  of  our  present  sove- 
reign lord  tlie  king,  who  for  our  said  lord  the 
king  in  this  behalf  prosecuteth,  in  bis  proper 
person,  Cometh  here  into  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  West- 
minster, on  Friday  next  afler  the  morrow  of  the 
Holy  Trinity,  in  this  same  term,  and  for  our 
aaid  lord  the  king,  gives  the  court  here  to  un- 
derstand and  be  informed,  that  the  borough  of 
flindon  in  the  county  of  Wilts  is  an  ancient 
borough,  and  for  a  long  space  of  tinie  two  bur- 
gesses of  the  said  borough  have  been  elected 
and  sent,  and  have  used  and  been  accustomed 
and  of  riffht  ought  to  be  elected  and  sent,  to 
^aewn  aa  burgesses  for  the  said  borough  in  the 
parliament  of  th»  kingdom  (to  wit)  at  the  bo- 
rough of  Hindon  aforesaid,  in  the  said  county 
of  Wilts :  and  the  said  Attorney  General  of  our 
faid  lord  the  king,  for  our  said  lord  the  king, 
giveth  the  court  here  to  understand  and  be  ia- 
ftrmed,  that  on  the  first  day  of  October,  in  the 
14th  year  of  the  reign  of  our  present  sovereign 
lord  Georjg^  the  3d,  by  ^he  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,.de« 
fender  of  the  faith,  &c.  a  certain  writ  of  our 
said  lord  the  king,  under  the  great  seal  of  Great 
Britain,  issued  out  of  his  majesty's  court  of 
Chancery  (the  aaid  court  then  and  still  being  at 
Westminster  in  the  county  of  Middlesex)  di- 
rected to  the  sheriff  of  the  county  of  Wilts;  by 
which  said  writ,  our  said  lord  the  king,,  recit- 
ing, that  wheneaa  by  the  advice  and  assent  of 
bis  majesty's  council,  for  certain  arduous  and 
urgent  affairs  concelming  his  said  majesty, -the 
atate  and  defence  of  his  kingdom  of  Great  Bri- 
tain and  the  church,  his  majesty  ordered  a  cer- 
tain parliament  to  be  holden  at  the  city  of 
Westminster,  on  the  29th  day  of  November 
then  next  ensuing,  and  there  to  treat  and  have 
C0nference  with  the  prelates,  great  men,  and 
peers  of  his  realm  ;    his  majesty  by  his  said 
writ  did  command  and  strictly  enjoin  the  said 
sheriff,  that  proclamation  being  made  of  the 

*  He  was  a  general  officer  in  the  East  In- 
dies. During  several  years  he  was  a  member  of 
the  House  of  Commons,  and  a  frequent  speaker 
there.  He  was  particularly  active  upon  mat- 
ters rdating  to  the  East  Indies,  as  to  which, 
aee  the  New  fttfl.  History. 
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B09kA'  whh  the  seil  of  bis  oBtie  of  ebariff  of  the 
0ftid  county  of  Wilts,  directed  to  the  then  bailiff 
of  rile  borough  of  Hindoo  in  the  said  county  of 
Wilts,  of  and  for  the  election  within  the  said 
boroogh;  of  two  burffesaes  of  the  borouglf  afore- 
said^ according  to  the  form  and  effect  of  the 
•aid  writ :  tinA  the  said  Attorney  General  of 
oar  said  lord  the  king,  for  our  said  lord  the 
^h>g,  gives  the  court  here  further  to  under- 
jrtand  and  be  informed,  that  by  virtue  of  the 
Maid  precept  afterwards,  and  before  the  return 
thereof  (to  wit)  on  the  10th  day  of  October,  in 
the  14th  year  aforesaid,  at  the  borough  of 
Hindoo  aforesaid,  in  the  said  county  of  Witl», 
the-  election  of  two  burgesses  to  serve  as  bur- 
gesses for  the  said  borough,  in  the  then  next 
parliament  to  be  holden  as  aforesaid,  was  had 
and  made;  which  said  election  was  the  first 
and  next  election  of  burgesses  to  serve  as  bur- 
gesses for  the  said  borough,  in  the  parliament 
of  this  kingdom,  after  the  committing  of  the 
several  omnces  hereinafter  firstly,  secondly, 
thirdly,  and  fourthly  mentioned :  and  the  said 
Attornev  General  of  our  said  lord  the  king,  for 
oor  said  lord  the  king,  gives  th^court  here  fur- 
ther to  onderstand  and  be  informed,  that  before 
the  issuing  of  the  said  writ,  a  general  election 
of  representatives  to  serve  in  parliament  for  the 
several  counties,  cities,  and  boroughs  in  this 
kbgdom,  being  expected,  James  Caltborpe, 
esquire,  Richard  Beckford,  esquire,  Ridiard 
Smith,  esquire,  and  Thomas  Brand  Hultis,  esq. 
wore  candidates,  that  of  them  two  might  be 
cfaoseo  and  returned  to  serve  as  burgesses  for 
the  said  boroogb,  in  the  then  next  parliament 
for  this  kingdom  ;  and  the  snid  James  Cal- 
tborpe*, Richard  Beckford,  Richard  Smith,  and 
Thomas  Brand  H  oil  is,  remained  and  continued 
camfidates  for  the  purpose  aforesaid,  until  and 
at  the  lime  of  the  said  election,  to  wit,  at  the 
borough  of  Hindoo  aforesaid,  in  the  said  county 
of  Wilts  :  and  the  said  Attorney  General  of  our 
said  lord  the  king,  for  our  said  lord  the  king, 

r»  the  court  here  further  to  understand  and 
informed,  that  the  said  Richard  Smith  late 
of  the  said  borough  of  Hindoo,  in  the  said 
ooonty  of  Wilts,  esquire,  well  knowing  the 
premises,  but  being  a  person  of  a  depraved, 
Oorrupt,  and  wicked  mind  and  disposition,  and 
onlawfuHy  and  wickedltr  intending,  as  much  as 
ID  him  the  said  Richard  Smith  lay,  to  interrupt 
aod  prevent  the  free  and  indifferent  election  of 
horg«flse8  to  serve  for  the  same  borough  of 
Hiodoi^  in  the  then  next  parliament  of  this 
hmgdooi,  and  by  illegal  and  corrupt  means  to 
procure  himself  to  be  eliected  a  burgeto  to  serve 
ibr  the  said  borough  fa  the  then  next  parlia- 
BMnCof  this  kingdom,  before  the  said  election, 
to  wit,  on  the  15lh  day  of  February,  in  the 
19th  year  of  the  reign  of  our  sovereign  lord 
Goorge  the  Sd,  now  king' of  Great  Britain,  &c. 
at  the  borough  of  Hiodon  aforesaid,  in  the  said 
county  of  Wilts,  unlawfully,  wickedly,  and 
oorrupt ly  did  solicit,  urge,  and  endeavour  to 

Jrocdre   Thomas    Moore,   Charles   Simpson, 
obnBaldwjrn,  Jeremiah  Lucas,  Robert  Tyksy, 
Thdnat  Fartell,  Jot.  NortiMi/Jo8..Ciifl^  JoliO 
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Edwards,  William  Stephens,  John  Maishment^ 
John  Larkbam,  Renalder  Bowles,  Jos.  Cholse3r 
the  younger,  John  Davis  the  elder,  Richard^ 
Erwood,  William  Cheverall,  Samuel  Dorr^ 
Thomas  Harden,  James  Edwards,  Jos.  Chol- 
sey  the  elder,  Thomas  Spencer,  James  SoMUt^ 
John  Randall,  Etiward  Ranger,  John  Dewy, 
Luke  Beekett,  Philip  Beckett,  Henry  Dukes, 
Edward  Beckett,  Isaac  Moody,  William  Hack- 
er, John  Bishop,  Edward  Hollowday,  Georve 
Spender  the  younger,  John  Cheverall,  Joh» 
Ddkes  the  elder,  John  Dukes  the  yooDger, 
Robert  Wyer,  Moses  Weeks,  George  Dukes, 
George  Hay  ward,  EdwartI  Trewlook,  Matthew 
Davis,  Phifip  Beckett  the  younger,  Henry  Jer- 
ret,  John  Davis  the  younger,  Williain  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Sher* 
gold,  Benjamin  Beckett,  Edwafd  White,  John 
Hooper  the  elder,  Samuel  Farthing,  John 
Hooper  the  younger,  William  Newton  the  elder, 
William  Newton  the  younger,  James  Percy, 
Henry  Huffe  the  elder,  Henry  Huffe  the 
younger,  Benjamin  Cholsey  the  younger,  John 
Bell,  George  Spender  the  elder,  James  Ander- 
s6n  the  younger,  William  Lambe,  Jos.  Lambe, 
Edward  White,  Robert  Wyer,  Matthew  Whito 
the  vounger,  Matthew  Stevens,  William  White, 
Richard  Ingram,  Francis  Ranger,  William. 
Percy,  filias  Pitman,  William  Cuff  the  eUer,. 
Mathew  White  the  elder,  William  Stevens, 
George  Stevens,  John  Stevens  the  elder,  Jameo 
Stevens,  John  Stevens  the  younger,  John 
Wyer,  Benjamin  Cholsey  the  elder,  William 
Ranger,  Francis  Cheverall,  Charles  Wyer, 
James  Wyer,  John  White,  William  Wyer, 
James  Anderson  the  elder,  John  Beckett,  Tho* 
mas  Wyer,  Luke  Beckett  the  elder,  Roger 
Spender,  Robert  Day,  William  Cuff  the  young- 
er, Elias  Steevens,  Jameq  Steevens,  William- 
Gil  ham,  Henry  Savage,  Jar? is  Gilbert,  Tho* 
mas  Percy,  John  Ranger>  Edward  Percy,  WU- 
liam  Percy  the  younger,  Robert  Gilbert,  WiU 
liam  Dukes,  Thomas  Dukes,  Roger  Norton, 
Joseph  Moody,  James  Gilbert,  John  Gane, 
Lnke  Mead,  Nathaniel  Philips,  Joseph. Nortoji, 
Samuel  Norton,  John  Ransome,  Thomas 
Brooks,  Samnel  Philips,  Joseph  Scamell,  Wil- 
liam Saodall  the  elder,  -Luke  Maishment  tho 
younger,  Luke  Maishment  this  elder,  Joho 
Maishment,  William  Saudall  tho  younger, 
James  Burleigh,  William  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ranker,  Thomas 
Lanham,  John  Richardson,  William  Spender, 
Henry  Obourne,  John  Penny,  Richard  Pitnoan, 
William  Nisbeck,  James  Davies,  Joseph  Gilbert, 
James  Gough,  James  Wier,  John  Gilbert,  aod  - 
John  Stevens,  respectively,  each  and  evjery  of 
them,  then  and  there,  and  until  and  at  thetimo 
of  the  said  election,  having  a  right  to  vote  at 
and  in  the  election  of  burgesses,  to  serve  as 
burgesses  for  the  same  borough  in  the  parlia- 
ment of  this  kingdom,  for  him  the  said  Richard 
Smith,  and  the  more  effectually  to  tem^it,  cor- 
rupt, and  procure  the  said  lieveral  persons  who. 
had  a  right  to  vote  as  aforesaid,  to  gi?e  their  re- 
spective votes  for.  him.  the  said  Richard  Smith 
iu  the  sttdelectioo,  he.  the  said  Richard  Smith, 
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did  iMft  Md  thtr«,  l»  wil,  mi  ttfi  «t&d  imh 
dvf  of  Februarv,  in  the  l$tb  year  »f«wtid«  M 
Ael^nngh  ot  Hindoo  aforeiaid, -tn  the  said 
eemlfy  irf'  WiltSt  mikwfatlyt  wickedly,  and 
odrraptly  (pTo,  and  eause  and  pftoeflre  to  be 
gf?«By  to  ihe  saidsereral  pervoas  reipeolireiyy 
who  »had  each  a  fight  to  vote  as  aloreaaid,  a 
cerlaia  simb  of  nooney,  to  wit,  the  silni  of  Ave 
f  aioeas  of  lawful  iDooey  of  Great  BritatBi  ai  a 
bribe  and  reward,  to  engage,  corrvpt,  and  pro* 
care  the  said  several  persons  respectively,  so 
having  soch  right  to  veto  as  aforesaid,  to  give 
their  respective  votes  in  the  said  eleetion  of  bur- 
ffesees  to  serve  as  bnrgesees  for  the  said  borough 
m  the  then  next  parliament  of  this  kingdom, 
ibr  him  the  said  Richard  Smith,  in  order  that 
he  the  iaid  Richard  Smith  might  be  elected 
and  returned,  to  serve  as  a  burgess  for  the  said 
borough,  in  the  then  said  next  parliament  of  this 
kingdom,  to  the  great  obstruction  and  hin- 
drance of  a  free,  indiiferent,  and  unbiassed 
electioD  of  burgesses  to  serve  in  parliament  for 
tlie  same  borough,  iu  manifest  violation  and 
anbversion  of  ihe  constitution  of  this  kingdom, 
and  of  the  liberties  and  privileges  of  the  sub> 
jects  thereof,  to  the  evil  and  pernicious  example 
of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lord  the  king,  his 
iiretvn  and  dmiiy :  and  the  said  Attorney-Gene- 
ral of  our  said  lord  the  king,  for  our  said  lord 
die  king,  givetb  the  court  ndv  further  to  un- 
derstand and  be  informed,  that  the  said  Richard 
Ssiitb,  being  such  person  as  aforesaid,  and  un- 
lawfully and  wickedly  intending  (as  touch  as  in 
faim  the  said  Richard  Smith  lay)  to  ifttenrnpt 
a«d  prevent  a  free  and  indifferent  election  of 
burgesses  to  serve  for  the  said  borough  of  Hin* 
don  in  the  then  next  pstliament  of  this  king- 
dom, atfd  by  illegal  and  corrupt  means  to  pro* 
caire  himself  to  be  elected  to  serve  as  burgess 
for  the  said  borough  in  the  then  next  parlia- 
ment of  this  kingdom,  before  the  said  election, 
(to  wit)  on  the  third  day  of  October,  in  the  i4th 
year  aforesaid,  at  the  borough  of  HindOn  afore* 
said,  in  the  said  comity  of  Wilts,  unlawfully, 
wMtodly,  and  oorraptly,  in  the  psesenee  and 
hearing  cf  divers  pefsona,  #ho  nad  then  and 
there  a  right  to  veto  in  the  eleotiOQ  of  burgeasee 
10  serve  for  the  said  borough  in  tbepaslia* 
■itftrt  of  thii  %iDgdom,  did  declare,  and  with  a 
kHid  v^e  publish,  th«t  he  would  give  to  each 
nd  i!very  person  who  bad  a  right  to  vote  in  the 
B&M  e1ei$lion  of  bOFgeasea  to  serve  for  the  said 
borough  of  Hindoo  in  the  thdi  next  paHiameilf 
of  this  kingdom,  bribes  and  rewards  to  veto  Ki 
tl^f  eleetion  for  him  the  said  Hiohnrd  Smilh, 
With  iMettt  utttawfuHv  to  tenpt,  oarrupt,  and 
fhroctife  the  persoha  having  a  right  to  «Poto  in 
ftuEt  eleetion,  to  give  titoir  i»otos  int  i4iat'eleo> 
tton,  for  hmi  the  said  Richard  Smith,  that 
he  Ihe  Mid  Riehnrd  Smith  migtn  be  eleolsd 
and  returned  a  burgess  to  serve  for  the  said 
bdVOugh  in  the  said  then  next  parliament  of  this 
kiagdom;  to  the  great  obotrootion  of  a  free, 
qttlet,  and  Indifferent  eleetion  of  lurgesses  to 
serve  in  parliament  an  burgesses  for  tbe  snon 
iMtoogb,  in  twliiifoil  VioMoK  aMNibvenkMi  of 


the  aooMitiitien  of  this  kmgtQ■^•ud  of  the  li- 
berties and  privilegea  of  the  suljwtto  thereof,  to 
tiieevil  and  pernicious  example  of  nlleilwfa 
in  the  like  ease  offending,  and  a^nst  tbe  pence 
of  our  aaid  lord  tbe  hing,  his  crown  and  digni^ : 
and  the  said  Attorney  General  of  our  aaid  kird 
tbe  king,  for  our  said  lord  the  kinff,  gives  tbe 
coart  here  further  to  understond  ana  beinforas- 
ed,  that  the  said  Richard  Smith,  beiofir  oach 
person  as  aforesaid,  and  again  unlawfully, 
wickedly,  and  corruptly  inteodiug>  (an  much  as 
in  him  the  said  Rkbaril  Smith  lay)  to  interrupt 
and  prevent  tbe  free  and  indifferent  election  of 
bufgesses  to  serve  as  burgesses  for  tbe  said  bo- 
rough in  tbe  parliament  of  this  kingdom,  sad 
by  iilf-gal  and  corrupt  means  to  procure  bimirif 
to  be  elected  a  biii^eas  to  serve  aa  a  buvigemfsr 
tbe  said  borough  in  tbe  parliament  of  tbia  kia^ 
dom,  he  tbe  said  Richard  Smitb  aftervraiw^ 
and  before  tbe  said  election  so  bad  and  madeaa 
albresaid,  to  wit,  on  tbe  4th  day  of  April,  in  the 
14tb  year  of  the  reign  of  our  lord  tbe  nev 
king,  at  the  boroogb  of  Hiodon  aforcaaid,  in 
tbe  said  county  of  Wilts,  unlawfully,  wickedly, 
and  corraptly  did  give,  and  canae  and  pracars 
to  be  given,  to  divess  other  persona,  aanaely, 
Thomas  Hoore,  Charles  Simpaoi^  John  Rali^ 
win,  Jeremiah  Lucas,  Robert  Tyler,  Thoaua 
Fsrreil,  Joseph  Norton,  Joseph  CJaff^  John  Ed- 
wards, William  Stevena,  John 
John  Larkbam,  Reealder  Bbwlea^ 
Gholsey  tbe  younger,  John  9avia.  tbe 
Richard  Erweod,  William  ChiveraB,  ~ 
Daw,  Thomas  Harden,  James  £dwa«i% 
seph  Cbolsey  the  younger,  Thooaaa 
James  Smart,  John  Randle,  Edward 
John  Dewey,  Lobe  Beckett  PbUip 
Henry  Diikes,  Edward  Becket,  laaam  Meedy» 
WUliam  Hacker,  John  Bishop,  Edward  Bel. 
lowday,  George  Spencer  the  yonnger,  Jeha 
Cheveftfll,  John  Dnkes  tbe  elder,  Jmn  Dubaa 
the  younger,  Robert  Wyer,  Monaa .  Weekly 
George  Dakea,  George  Haywaad,  £d«wid 
Trewlook,  Matthew  Davis,  nilip  Becbel  Hm 
yotingelr,  Henry  Jerret,  John  Davia  tbn 
younger,  William  Day,  Samuel  CeHici^ 
Walter  Peray,  Edward  ShergoM,  Pwijamm 
Beckett,  Edward  Whito,  John  Hooper  tbe 
elder,  Samuel  Farthing*  John  Heopcr  Ibe 
youngeryk  William  Hooper  the  elder,  Wift* 
Kam  Mewton  tbe  younger,  Jamea  PeKy, 
Henry  lloff  the  eider,  Henry  Huff  lbs 
younger,  Benjamin  Cbolsey,  the 
John  Bell,  George  Spender  the  elder,  Ji 
Anderson  the  younger,  William  Lambe, 
Lambe,  Edward  WWte,  Robert  Wyer, 
hew  Wbitat  tbe  younger,  Mntbew 
William  White,  Rii£ard  Ingram,  Fi 
Ranger,  WiHiOtt  Percy,  Slias  Piimaa,  WiW 
iiem  Guff  the  elder,  Malhew  Whito  Ibeddac, 
WHIiam  Steeveoe,  G«oige  Steeveaa,  Mm 
Stea%Mto  the  elder,  Jamea  Stoevens,  Jebn 
teens  the  elder,  James  Stecvene,  John 
veena  the  younger,  John  Wyer,  Bcaj 
Gholsey  tbe  ektor,  WilKam  Raagev,  Fi 
ChivefaU,  Charles  Wyer,  James  Wyer,  John 
Whiter  Wilbabi  Wyet^  Ju»^ 
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Mer^  John  BackeCt,    Tbomss  Wyer,  Luke 
B^kett  thd  elder,    Ro^er  Speoder,    Robert 
Day,  William  Cuff  the  younger,  Elias  Stee- 
▼ens,  James  Steeveos,  William  Gilham,  Heory 
Bava^,  Charles  Gilbert,  Thomas  Percy,  John 
Ranger,  Edward  Percy,  William  Percy  the 
younger,  Robert  Gilbert,  William  Dukes,  Tho- 
mas Dukes,  Roger  Norton,  Jos.  Moody,  James 
Gilbert,  John  Gane,  Luke  Mead,  Nathaniel 
Philips,  Joseph  Norton,  Samuel  Norton,  John 
fiandsome,  Thomas  Brookes,  Saiiuiel  Philips, 
Joseph  Scamell,  William  Bandall   the  elder, 
Luke  Maishment  the  youuger,  Luke  Maish- 
ment  the  elder,  John  Maishment,  William  Sen- 
<Ue,  James  Burleigh,  William  Harden,  Samuel 
Field,  John  Bowles,  Robert  Ranger,  Thomas 
Lanham,  John  Richardson,  William  Spender, 
Henry  Obourne,  John  Penny,  Richard  Pitt* 
man,  William  Niabeck,  James  Dafis,  Joseph 
Gilbert,  James  Gough,  James  Wire,  John  GiU 
bert,  and  John  Sterens,  respectiTely,  each  and 
erery  of  them   then   and    there,   and    uutil 
and  at  the  time  of  the  said  election  having  a 
right  to  vote  at  and  in  the  election  of  burgesses 
to  serve  as  bdrgessea'  for  the  said  borough  of 
Hindon  in  the  parliiiment  of  this  kingdom,  ano- 
ther large  sum  of  money  (to  wit)  the  sum  of 
five  guineas  of  like  lawAil  money,  as  a  bril)e 
and  reward  to  each  of  them  the  said  several 
persons  last- mentioned  having  such  right  to 
▼ote  as  aforesiiid,  to  engage,  corrupt j  and  pro- 
cure the  said  persons  respectively  to  give  their 
respective  votes  at  and  in  the  then  next  election 
of  burgesses  to  serve  as  burgesses  for  the  same 
borough  in  the  said  then  next  parliament  of 
this  kingdom,  for  him  the  said  Richard  Smith, 
in  order  that  he  the  said  Richard  Smith  might 
be  eleclfed  a  burgess  to  serve  for  the  said  bo- 
rough  in  the  said  then  next  parliament  of  this 
kingdom,  to   the  ^reat  obstruction  and  hin- 
drance of  a  free,  quiet,  indifferent,  and  unbiass- 
ed election  of  burgesses  to  serve  in  parliament 
as  burgesses  for  the  same  borough,  in  violation 
and  subversion  of  the  constitution  of  this  king- 
dom, and  of  the  liberties  and  privileges  of  ti>e 
•abjects  thereof,  to  the  evil  and  pernicious  ex- 
ample (if  alt  others  in  the  like  case  offending, 
and  against  tbe  peace  of  our  said  lord  the  king, 
his  crown  and  dignity  :  and  the  said  Attorney 
General  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  gives  tbe  court  here  further  to 
understand  and    be   informed,    that  the  said 
Richard  Smith,  being  such  person  as  aforesaid, 
and  again  unlawfully,  wickedly,  and  corruptly 
intending. (as  nroch  as  in  him  tbe  said  Richard 
Smith  lay)  to  interrupt  and  prevent  the  free 
and  indifferent  election  of  burgesses  to  serve  as 
bnrgesses  foi*  the  same  borough  in  the  parlia- 
ment of  this  kingdom,  and  by  illegal  and  cor- 
rupt means  to  procure  himself  to  be  elected  a 
burgess  to  serve  as  a  burgess  for  tbe  said  bo- 
rough  in  parliament ;   be  the  said  tlichard 
Smith,  before  the  said  election,  (to  wit)  on  the 
8tk  da^  of  October,  in  tbe  lourteenth  year 
albreaaid,  at  tbe  boroush  uf  Hindon  aforesaid, 
in  tbe  said  county  of  Wilts,  did  unlawfully, 
wickedly,  and  oorraptly  giva,  and  causa  and 
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procqre  to  be  given,  to  divert  other  persons^ 
namely,  Joseph  Norton,  Jos.  Cuffe,'  John  £d-« 
wards,  labourer,  William  Stevens,  John  Marshy 
man,  John  Edwards,  glazier,  John  Larkham^ 
Renalder  Bowles,  Joseph  Cholsey  the  youoffer^ 
John  Davis  tbe  elder,  Richard   EIrwood,  \\fiU 
Jiam  Chiverall,  Samuel  Daw,  Thomas  Hardau, 
James  Edwards,   Joseph  Cholsey  the  elder, 
Thomas  Spencer,  Henry  Obourne,  John  Pen-» 
■y,  James  Smart,  John  Handle,  Edward  Ran* 
ger,  Stephen  Hardinir,  John  Dewey,  William 
Snook,  Harry  Jukes,  Edward  Beckett,  Richard 
Pitman,  Thomas  Wien  Isaac  Moody«  William 
Hacker,  John  Bishop,  Edward  Halliday,  WaU 
ter  B^kett,  George  Spender  the  younger,  John 
Chiverall,  John  Dukes  the  elder,  John  DulKa 
the    younger,    Robert  Wier,    Moses  Weeksi 
George   Dukes,  Thomas  Steeveos,   William 
Spender,  John  Hart,  George  Hayward,  £d^ 
ward  Tulick,  Matbew  Davis,  John  Ingram  the 
younger,  Philip  Becket  the  younger,  Andrew 
Farrett,    Henry   Jerrard,    William    Brookes^ 
John  Gilbert,  John  Steevena,  Elias  Steevens,* 
John  Davis,  Thomas  Howell,  William  Day^ 
Walter  Piercy,  John  Beckett,  Edward  Sber-i 
gold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  Willianf 
Newton,  William  Nesbick,  John  Hooper  the 
younger,  William  Lucas,  William  Newton  thc( 
younger,  James  Piercy,    William    Abrahamy 
Henry   Huffe    the  elder,    Henry  Huffe    th« 
younger,  John  Moore,  Benjamin  Cholsey  ther 
younger,  John  Bell,  George  Spender,  Jame* 
Anderson,  William  Lambe,  Joseph  Lambe,  Ed-' 
ward  White,  Robert  Wyer,  Matbew  White  ther 
younger,    Matbew  Stevens,  William  White^ 
Richard  Ingram,  Francis  Ranger,  Elias  Pitt** 
man,  William  Cuffe,  Mathew  White,  Willianr 
Steevens,  George  Steevens,  John  Steevens  the 
elder,    James  Steevens,   John    Steevena   the 
younger,  John  Wyer,  Benjamin  Cholsey  the 
elder,    William    Ranger,   Thomas  Steevens, 
Francis  Chiverell,  Charles  Wier,  John  White,- 
William  Wyer,  James  Anderson,  John  Beckett, 
Thomas  ^Vier,  Luke  Beckett,  Roger  Spender, 
Ku()ert  Day,  John  Nairn,  William  Cuff,  Erlras* 
Steevens,  James  Steevens,  Isaac  Savage,  Wil- 
liam Gilbam,  Archibald  Hunter,  Henry  Sa- 
vage, James  Lambert,  John  Steevens,  Jamea 
Cuffe,  Jervoise  Gilbert,  Thomas  Piercy,  John 
Ranger,  Edward  Piercv,  Robert  Gilbert,  Tho- 
mas Lanham,  Jc»s.  Gilbert,  John  Richardson, 
William  Dukes,  Richard  Smith,  Henry  Lam-  • 
bert,  James  Warne,  Thomas  Dukes,  Roger 
Norton,  Joseph  Moody,  James  Dfvis,  Jamea 
Gilbert,  Thomas  Philips,   John  uane,  Luke 
Mead,  Nathaniel  Philips,  Joseph  Norton,  Sa-  • 
muel    Norton,     John     Randsome,    Thomas 
Brooke*   Thomas  Harden,  John,  Haiden^  Sa- 
muel Philips,  Jos.  Scammell,  William  Sandle 
the  elder,  Luke  Marshman  the  younger,  Jamea 
Goffe,  Luke  Marsbman  the  elder,  John  Marslr- 
Richard  Harden,.  William  Sandle  the 


man, 


younger,  James  Burleigh,  William  Harden, 
Thomas  Field,  Samoet  Field,  Richard  BecketL 
and  Robert  Ranger,  resp^ctirely,  each  anil 
every  of  t|Ma^  tliea  and  thera  respectively  bar- 
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ing  a  riglit  to  ?oto  io  the  election  of  burgenses 
to  serve  for  the  same  borough  in  the  parliament 
of  this  kingdom,  a  large  sum  of  money,  to  wit, 
the  sum  of  five  guineas  of  like  lawful  money, 
as  a  bribe  and  reward  to  engage,  corrupt,  and 
procure  the  said  ssTeraL  last- mentioned  per^ 
sons  respectiTely  to  give  their  respective  votes 
io  the  election  of  burgesses,  to  serve  as  bur- 
gesses for  the  same  borough  in  the  said  then 
next  parliament  of  this  kioflrdom,  for  him  the 
aaid  Richard  Smith,  in  order  that  he  the  said 
Richard  Smith  might  be  elected  and  returned 
a  burgess  to  serve  for  the  said  boroup^h  in  the 
said  then  next  parliament  of  this  kingdom ;  by 
means  whereof  the  said  several  persous  last 
above-named,  who  had  siich  right  to  vote  as 
aforesaid,  were  respectively  tompted,  corrupt* 
ad,  and  procured  tofgive,  and  did  give  their 
votes  at  and  in  the  said  election  so  had  and 
made  as  aforesaid,  for  the  said  Richard  Smith, 
lor  the  purpose  atbresaid ;  that  is  to  say,  at  the 
borough  of  Hindon  aforesaid,  io  the  said  county 
of  Wilts,  to  the  ^reat  obstruction  and  hindrance 
of  a  free,  quiet,  indifferent,  and  unbiassed  elec- 
tion of  burgesses  to  serve  in  parliameot  for  the 
tame  borough,  in  violation  and  subversion  of 
the  constitution  of  this  kingdom,  and  of  the  li- 
berties and  prilrileges  of  the  subjects  thereof,  to 
the  evil  aod  pernicious  example  of  all  others  in 
the  like  case  offending,  aod  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dig* 
nity :  aod  the  said  Attorney  General  of  our 
said  lord  the  king,  for  our  said  lord  the  king,, 
*  gives  the  court  here  further  to  understand  and 
be  informed,  that  the  said  Richard  Smith,  well 
knowing  the  premises,  but  being  such  person 
as  aforesaid,  and  ag^io  unlawfully,  wicxedly, 
and. corruptly  intending,  as  much  as  in  him  the 
•aid  Richard  Smith  lay,  to  interrupt  and  pre- 
vent the  free  and  indifferent  election  of  our- 
gesses  to  serve  as  burgesses  for  the  fame  bo- 
rough io  the  parliament  of  this  kingdom,  and 
by  illegal  and  corrupt  means  to  procure  him- 
self to  lie  elected  to  serve  as  a  burgess  for  the 
Mid  borough  in  the  parliament  of  this  kingdom, 
the  said  Richard  Smith,  before  the  said  elec^ 
tion,  (to  wit)  on  the  said  8th  day  of  October, 
in  the  14th  year  aforesaid,  at  Hindon  aforesaid, 
in  the  said  county  of  Wilts,  unlawfully,  wicked- 
ly, and  corruptly  did  give,  and  cause  aud  pro- 
cute  10  be  given,  to  divers  other  persons, 
namely,  Thomas  Moore,  Charles  Simpson, 
John  Baldwin,  Jeremiah  Lucas,  Robert  Ty- 
ley,  Thomas  Farrell,  Joseph  Norton,  Joseph 
Rirk,  John  Edwanis,  William  Stephens,  Joho 
Maishmeot,  John  Larkbam,  Renalder  Bowles, 
Joseph  Chebey  the  younger^  John  Davis  the  ^ 
alder,  Richard  Erwood,  William  Cheverall, 
Samuel  Daw,  Thomas  Hardeu,  James  £d- 
H'ards,  Joseph  Cholsey  the  elder,  Thomas 
Spencer^  Jaraee  Smart,  John  Randall,  Edward 
Ranger,  John  Dewey,  Luke  Beckett,  Philip 
Beckett,  Henry  Dukes,  Edward  Beckett,  laaac 
Moody,  William  Hacker,  John  Bishop,  ^Ed- 
ward Hollowday ,  George  Speoder  the  younger, 
Jahn  Chiverall^  John  Dukes  the  elder,  John 
l>akm  the  younger,   Robert  Wycfi   Moses 


Weeks,  George  Dukes,  Ge4vga  Haymrd,  Ed- 
ward Trewlock,  Matthew  Davis,  Philip  Bsckstt 
the  youngei:,  Henry  Jerrett,  John.  Davit  tbe 
younger,  William  Day,  SamoeK  Collier,  Wal- 
ter Piercy,  Edward  Shergold,  BeiyamiD 
Beckett,  Edward  White,  John  Hooper  the 
^Ider,   Samuel    Farthing,  John   Hoofier  tbe 

Souuger,  William  Newton  the  elder,  WilliuB 
fewton  the  youoger,  James  Piercy,. JH^rj 
Huffe  the  elder,  Henry  Huffe  tbe  youager, 
Benjamin  Cholsey  the  younger,  John  Belt, 
George  Spender  the  ekler,  James  Andenos  tbe 
younger,  William  Lambe,  Jos.  Lanibe,  Ed- 
ward White,  Robert  Wyer,  Matthew  Wbyli 
the  younger,  Matthew  Steevens,  Williui 
White,  Richard  Ingram^  Francis  Ranger,  Wil- 
liam Pdrcy,  Elias  Pitman,  William  Caff  the 
elder,  Matthew  Whyte  tbe  elder,^  WilKiB 
Steeveos,  George  Steevens,  John  Steeveaitlis 
elder,  James  Steevens,  Jebn  Steevena  tht 
younger,  John  Wyer,  Benjamin  Cholsey  tbi 
elder,  William  Ranger,  Francis  Cbifenll, 
Charles  Wver,  James  Wyer^  John  White, 
William  Wyer,  James  Anderson  the  elder, 
John  Beckett,  Thomas  Wyer,  Luke  Beckett 
the  elder,  Roger  Spender,  Robert  Day,  Wil- 
liam Cuff  the  younger,  Elias  Stevens,  Janei 
Steevens,  William  GiUiami  Henry  Sava^ 
Jarvis  Gilbert,  Thomas  Percy,  John  Ranger, 
Edward  Percy,  William  Percy  the  yoooger, 
Robert  Gilbert,  William  Dukes,  ThooM 
Dukes,  Roger  Norton,  Joseph  Moody,  Jamei 
Gilbert,  John  Gane,  Luke  Mead,  Natbasid 
Philips,  Joseph  Norton,  Samuel  Noitoa,  Ma 
Randsome,  Thomas  Brookes,  Samuel  Pfailipei 
Joseph  Scamel,  William  Sandall  the  elfer, 
Luke  Maishment  the  younger,  Luke  Mtieli- 
ment  tbe  elder,  John  Maishment;  William 
Sendle.  James  Burleigh,  William  Harden,  Sa- 
muel Field,  John  Bowles,  Robert  Raster, 
Thomas  Lanham,  John  Richardson,  Wiibam 
Spender,  Henry  Oboome,  John  Penoy,  Ri- 
chard Pittman,  William  Nisbeck,  James  Da- 
vis, Joseph  Gilberti  James  Gough,  Jane 
Wire,  John  Gilbert,  aud  John  Steevena,  re- 
spectively, each  and  every  of  them,  then  aad 
there,  and  until  and  at  the  time  of  tbe  aaid 
election  so  bad  and  made  as  aforstfiid,  claiming 
a  right  to  vote  in  Uie  election  of  borgcsaeB  is 
serve  for  the  said  borough  in  the  parliaoaeot  ei 
ibis  kingdom,  a  large  aam  of  mon^,  to  wit, 
tbe  sum  of  five  guineas,  of  like  lawiul  >d*"'J| 
as  a  bribe  and  reward  to  engage,  corrupt,  aod 
procure  tbe  said  several  persons  so  claimiDf  * 
right  to  vote  as  aforesaid  respectively,  to  giv< 
their  respective  votes  at  the  said  electioD  of  lHl^ 
gesses  to  serve  in  parliament  for  the  same  ^ 
rough,  for  him  the  said  Richard  Smith,  ui  or- 
der that  be  the  said  Richard  Smith  might  te 
elected  and  returned  a  burgess  to  serve  for  the 
said  borough  in  tbe  said  then  next  pariiamefit 
of  this  kingdom,  to  tbe  great  obstructioB  an* 
hindrance  of  a  free,  quiet,  and  '^^^^'"^^J^ 
tion  of  burgesses  to  serve  in  parliameot  for  »• 
same  borough,  in  violation  and  ^k^*"*!* ,. 
the  constitution  of  this  kingdom,  ^^'^[^' 
bertiea  and  privileges  of  the  sni^octi  thtfi«>  <* 
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the  efil  and  pernieioiis  exainple  of  all  others  in 
the  like  cate  offendingr,  and  against  the  peace 
«foar  still  lord  the  king,  his  crown  and  dignity: 
and  the  said.  Attorney  General  of  our  said  lord 
the  king,  for  oar  said  lord  the  king,  gires  the 
eourthere  further  to  understand  and  beioforro- 
«d,  that  the  said  borongh  of  Hindon,  in  the 
said  oonnty  of  Wilts,  is  an  ancient  borongh, 
•nd  for  a  long  space  of  time  two  burgesses 
liafe  been  elected  and  sent^  and  of  right  ought 
to  be  elected  and  sent,  to  serfe  for  the  said 
boroogb  in  the  parliament  of  this  kingdom,  to 
wit,  at  the  borough  of  Hindon  afbcesaid,  in  the 
Mid  oouoW  of  Wilts :    and  the  said  Attorney 
Oeneral  of  our  said  lord  the  king,  for  our  said 
lord  the  king,  giTcs  the  court  here  further  to 
understand  and  be  informed,  that  the  said  Ri- 
jchard  Smith,  being  a  nerson  of  adepraiced,  cor- 
rupt, and  wicked  mind  and  disposition,  and  un- 
lawfully and  wickedly  intending,  as  much  ns  in 
bim  the  said  Richard  Smith  lay,  to  prevent 
And  intermpt  the  free  and  indifferent  election 
4>f  burgesses  to  serre  for  the  same  borough  in 
the  parliament  of  this  kingdom,  and  by  illegal 
and  corrupt  means  to  procure  himself  to  be 
elected  to  serve  as  a  burgess  fur  the  said  bo- 
rough in  the  parliament  of  this  kingdom,  on 
the  8th  day  of  October,  in  the  14th  year  afore- 
caid,  at  the  borough  of  Hindon  aforesaid,  in 
the  said  county  of  Wilts,  unlawfully,  wickedly, 
and  oorroptly  did  give,  and  cause  and  procure 
to  be  given,  to  divers  persons,  namely,  Jere- 
miah Xucas,  Thomas  Moore,  Charles  Simp- 
son, John  Baldwin,  Jeremiah  Lucas,  Robert 
Tyley,  Thomas  Farrell,  Jos.  Norton,  Jos.  CuflT, 
Johi^  Edwards,  William  Steevens,  John  Malsh- 
ment,  John  Larkham,  Renalder  Bowles,  Jo- 
seph Cholsey  the  younger,   John  Davia  the 
alder,   Richard  Erwood,    William  Chiverall, 
Samuel  Daw,  Thomas  Harden,    James  Ed- 
wards, Jos.  Cholsey  the  elder,  Thomas  Spencer, 
James  Smart,  John  Randle,  Edward  Ranger, 
John  Dewey,  Luke  Beckett,  Philip  Beckett, 
Henry  Dukes,  Edward  Beckett,  Isaac  Moody,  ** 
William  Hacker,  John  Bishop,  Edward  Hol- 
lo wday,  George  Spender  the  younger,  John 
Chiverall,  John  Dukes  the  elder,  John  Dukes 
the   younger,  Robert  Wyer,    Moses  Weeks, 
George  Dukes,   George    Hayward,  Edward 
TrenrkMsk,  Matthew  Davis,  Philip  Beckett  the 
younger,    Henry   Jerrett,   John    Davies  the 
younger,  William  Day,  Samuel  Collier,  Wal- 
ter   Percy,     Edward     Sherffold,    Benjamin 
Beekett,  Edward  White,    John  Hooper   the 
elder,   Samuel    Farthing,   John  Hooper  the 
Younger,  William  Newton  the  elder,  William 
Newton  junior,  James  Percy,  Henry  Huffe 
the  elder,  Henry  Huffe  the  younger,  Benja- 
mia  Cholsey  the  younger,  John  Ekil,  George 
Spender   the    elder,    James    Anderson    the 
younger,  William  Lambe,  Joseph  Lambe,  Ed- 
ward White,  Robert  Wyer,  Matthew  White 
the   yonoffer,    Matthew   Steevens,    William 
White,  Richard  Ingram,  Fhincis  Ranger,  Wil- 
fiaia  Ferey,  EliasPittman,  William  Cuff  the 
elder,  Matthew  White  the  elder,  William  Stea- 
wtn»f   daorga  Sieer eii% .  Joh»  StaaveBs  the 


elder,   James  Steevens,   John   Steevens  th 
younger,  John  Wyer,'  Beoiamin  Cholsey  th* 
eld^r,  William   Ranger,    Francis   Cheveralli 
Charles  Wyer,   James  Wyer,   J<»hn   White, 
William  W\'er,  James  Anderson  the  elder,  John 
Beckett,  Thomas  Wyer,  Luke    Beckett  the 
elder,  Roger  Spender,  Robert  Day,  William 
Cuff  the  younger,  Elias  Steevens,  James  Stee- 
vens, William  Githam,   Henry  Savagiv  Jarvis 
Gilbert,  Thomas  P<rrcy,  John  Uanger,  Edward 
-Penny,  \Villiam  Percy  the  younger,  Robert 
Gilbert,  William  Dukes,  Thomas  Dukes,  Ra- 
ger    Norton,    Jos.    liloocly,   James    Gilbert, 
John  Gane,  Luke  Mead,  Nathaniel  Philips, 
Jos.    Norton,    Samuel    Norton,    John    Ran- 
sorae,  Thomas  Brookes,  Samuel  Phillips,  Jos. 
Scamell,  Wm.  Sandall  the  elder,  John  Maish* 
ment  the  younger,  Luke  Maishment  the  elder, 
John  Maishment,  W.Sendell,  James  Burleigh, 
William  Harden,  Samuel  Field,  John  Bitwles, 
Robert  Ranger,  Thomas  Lanham,  John  Ri« 
cbardson,  William  Spender,  Henry  Obourne, 
John  Penny,  Richard  Pitman,  William  Nis- 
beck,  James  Davis,  Jos.  Gilbert,  James  Gough, 
James  Wire^  John  Gilbert,  John  Steevens,  re- 
spectively, each  and  every  of  ihero  then  and 
there  having  a  right  to  vote  at  and  in  the  eleo- 
tion  of  hurgesses  to  serve  for  the  same  liorough 
in  the  parliament  of  this   kingdom,  another 
large  sum  of  money  (to  wit,)  the  sum  ol'  five 
guineas  of  like  lawful  money,  as  a  bribe  and 
reward  to  engage,  corrupt^  and    procnre  the 
said  several  last-mentioned  persons  respectively 
to  give  their  respective  votes  at  and  in  the  theo 
next  election  of  burgesses  to  serve  in  parliament 
for  the  same  borough,  for  him  the  said  Richard 
Smhh,  in  order  that  he  the  said  Richard  Smith 
might  be  elected   and  returned  a  burgess  to 
serve  for  the  said  borough,  at  the  then  next 
electron  of  burgesses  to  serve  in  the  parliament 
of  this  kingdom,  to  the  great  obstruction  of  a 
free,  indifferent,  and  unbiassed  election  of  bur- 
gesses to  serve  in  parliament  for  the  same  bo- 
rough, in  violation  and  suhversk>n  of  the  con- 
stitution of  this  kingdom,  and  of  the  liberties 
and  privileges  of  the  subjects  thereof,  to  the 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of 
our  said  lord  the  king,  his  crown  and  dignity  s 
and  the  said  Attorney  General  of  our  said  lord 
the  king,  for  our  said  lord  the  king,  giveth  tha 
court   here  further  to  understand  and  be  in- 
formed, that  the  said  Richard  Smith,  being 
such  person  as  aforesaid,  and  again  unlawfully 
and  wickedly  intending,  as  far  as  in  him  lay, 
tp  interrupt  and  prevent  the  free  and  indifferent 
election  of  burgesses  to  serve  for  iUh  said  bo* 
rough  of  Hindon  in  the  parliament  of  thia 
kingdom,  and  by  illegal  and  corrupt  means  ta 
procure  himself  to  be  elected  and  returned  'to 
serve  as  a  burgess  for  the  said  borough  in  tha 

gftrliament  of  this  kingdom,  he  the  said  Richard 
mith,  on  the  10th  dav  of  October,  in  the  14th 
year  aforesaid,  at  the  borough  of  Hindon  afoic» 
said,  in  tha  said  county  of  Wilts,  unlawfully,  . 
wickedly,  and  eorruptfy  did  lend,  and  causa 
and  pracoM  to  ha  l«pt,  to  diveis  other  peoMiasi 
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aamely,  Thomas  More,  Charles  Simpson,  John 
Baldwin,  Jeremiah  Lucas,  Robert  Tyley ,  Tho- 
mas Farreli,  Jos.  Norton,  Joseph  Kirk,  John 
Edvrards,  William  Stephens,  John  Maishment, 
John  Larkham,  Renalder  Bowles,  Jos.  Cbolsey 
the  younger,  John  Davies  the  elder,  Richard 
£rwood,>  William  Cheverall,  Samuel  Daw, 
Thomas  Harden,  James  Edwards,  Jos.  Cholsey 
the  elder,  Thomas  Spencer,  James  Smart,  John 
Randall,  Edward  Ranger,  John  Dewy,  Luke 
Beckett,  Philip  Beckett,  Henry  Dulces,  Ed- 
ward Beckett,  Isaac  Aloody,  William  Hacker, 
John  Bishop,  Edward  Uollowday,  George 
.Spender  the  younger,  John  Cheverall,  John 
Dukes  the  elder,  John  Dukes  the  younger, 
>  Robert  Wyer,  Moses  Weeks,  George  Dukes, 
George  Hay  ward,  Edward  Trewlock,  Malhew 
Davis,  Philip  Beckett  the  younger,  Henry  Jer- 
rett,  John  Davis  the  younger,  William  Day, 
Samuel  Collier,  Walter  Percy,  Edward  Sher- 
gold,  Benjamin  Beckett,  Edward  White,  John 
Hooper  the  elder,  Samuel  Farthing,  John 
Hooper  the  younger,  William  Newton  the 
elder,  William  Newton  the  younger,.  James 
Percy,  Henry  Huff  the  elder,  Henry  Huff  the 
younger,  Benjamin  Cholsey  the  younger,  John 
Bdl,  George  Spender  the  elder,  James  Ander- 
son the  younger,  William  Lambe,  Jos.  Lambe, 
Edward  White,  Robert  Wjer,  Mathew  White 
the  younger,  Mathew  Steevens,  William  W  bite, 
Richard  Ingram,  Francis  Ranger,  William 
Percy,  Elias  Pittman,  William  Cuffe  the  elder, 
Mathew  Whyte  the  elder,  William  Sieeveos, 
George  Steevens,  John  Steevens  the  elder, 
James  Stee?ens,  John  Steevens  the  younger, 
John  Wyer,  Benjamin  Cholsey  the  elder,  Wil- 
liam Ranger,  Francis  Cheverall,  Charles  Wyer, 
James  Wyer,  John  Whyte,  William  VVyer, 
James  Anderson  the  elder,  John  Beckett,  Tho* 
mas  Wyer,  I^uke  Beckett  the  elder,  Roger 
Spender,    Robert   Day,   William    Cuffe   the 

Jrouoger,  Elias  Steevens,  James  Steevens,  Wil- 
iam  Gil  ham,  Henry  Savage,  Jarvis  Gilbert, 
Thomas  Percy,  John  Ranger,  Edward  Percy, 
William  Percy  the  younger,  Robert  Gilbert, 
William  Dukes,  Thomas  Dukes,  Roger  Nor* 
ton,  Joseph  Moody,  James  Gilbert,  John  Gane, 
Luke  Mead,  Nathaniel  Philips,  Joseph  Norton, 
Samuel  Norton,  John  Ransome,  Thomas 
Brookes,  Samuel  Philips,  Joseph  Scamell,Wilf- 
Jiam  Sandall  the  elder,  Luke  Maishment  the 
younger,  Luke  Maishment  the  elder,  John 
Maishment,  William  Sendle,  James  Burleiffb, 
William  Harden,  Samuel  Field,  John  Bow^, 
Robert  Ranger,  Thomas  Lanham,  John  Ri- 
chardson, William  Spender,  Henry  Oboume, 
John  Pedny,  Richard  Pittman,  William  Nes- 
bick,  James  Davis,  Joseph  Gilbert,  James 
Gough,  James  Wire,  John  Gilbert,  and  John 
Steevens,  respectively,  each  and  every  of  them 
then  and  there'  having  a  right  to  vote  at  and  in 
the  election  ol' burgesses  to  serve  in  parliament 
for  the  same  borough,  a  large  sum  of  money 
(to  wit)  five  guineas  of  lawful  money  of  Great 
Britain,  as  aVibe  and  reward  to  engage,  cor- 
rupt, aild  procure  the  said  several  persons  last 
^vfrri^^unedy  haviog  a  r^hi  to  tote  m  afore- 


said, respectively  to  give  their  respective  v(4n 
in  the  then  next  election  of  htfrs(esses  to  icrTe 
for  the  said  borough  in  the  parliament  of  tbii 
kingtiom,  for  the  said  Richard  Smith,  to  order 
that  he  the  said  Richard  Smith  might  be  elected 
and  returned  a  burgess  to  serve  for  the  said  bs- 
rough  in  the  then  next  parliament  of  thii  king- 
dom, to  the  great  obstruction  and  hindraDoe  «f 
a  free,  indifferent,  and  onbiasted  etedioo  ef 
burgesaes  to  serve  in  parliament  for  the  itid 
borough,  in  violation  and  subversion  of  the 
constitution  of  this  kingdom,  and  of  the  libcrtia 
and  privileges^  of  the  subjects  thereof,  to  tlie 
evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  ef 
our  said  lord  the  king,  his  crown  and  digaitj." 

At  the  same  time,  he  filed  a  like  loformstiM, 
mntatis  mutandis,  against  each  of  the  othcn, 
whom  the  House  of  Commons  h^d  ordered  bis 
to  prosecute. 

Tn  Hilary  term,  16  Geo.  8,  the  Defeadiili 
pleaded  Not  Guilty,  and  thereupon  issues  wcic 
joined. 


Proceedings  on  the  Trial  of  thi 
Information  against  Richabd 
SmitH)  esq. 

Counsel  for  the  Crown. — Mr.  Serj.  Gnm^ 
Mr.  Serj.  Heath, f  Mr.  Popham,  Mr.  Morrii| 
Mr.  Moysey,  Mr.  fiuller  { 

Counsel  for  the  Defondant^MiT.  Serj.  Oarj, 
Mr.  Man8field,§  Mr.  Batt. 

Mr.  Boiler  opened  the  Inforroaiioo,  ni 
then  Mr.  Serjeant  Grose  stated  the  facte  opn 
which  the  charge  against  the  defendant  vm 
founded,  and  then  proceeded  to  exanioc  ^ 
witnesses. 

'    Mr.  White  sworn. 

Here  is  a  copy  of  the  original  writ  far  thf 
election,  and  of  the  return,  and  alsotbe  copj 
of  an  ancient  return  in  1716,  (putiiog  tM 
into  court.)  .  . 

Counsel  for  the  DefondmU.  Weadiiutat* 
be  an  ancient  borough, 

Mr.  Sahnbn  sworn. 
This  precept  was  made  out  by  my  fe^b"** 
under  sheriff;  it  is  bis  hand- writing. 

Mr.  TAofoajJ^Toyef  sworn. 
This  precept  was  delivere<l  toms;  I^ 
verwi  it  to  Mr.  Still,  the  bailiff  of  Hindoa. 

•    Mr.  Janus  Still  sworn. 
Examined  by  Mr.  Morris. 
I  was  returning  officer  for  the  borwigh  « 

Hindon.  ^    _ 

*  Afterwards  a  judge  of  B.  B*        .  ^^ 
t  At  thb  Ume  (Jan.  1814)  one.of  lb«J»»^ 

t  Afterwards  a  judge  first  of  B.  B.  •■<** 

o*C.  B..  ^  -, 

§  At  this  time  (18}4}  C.  J»  of  ().  Ih 
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Do  joa  remember  who  were  candidates  at 
that  election  P — James  Calthorpe,  esq.  was  no- 
minated by  four  of  the  electors ;  be  was  not 
present ;  Kicbard  Beckford,  esq.  was  present ; 
Richard  Smith,  esq.  and  Thomas  Brand  Hol- 
lis,  esq.  were  the  candidates ;  this  is  the  original 
poll  taken  under  my  inspection,  and  signed  by 
me.    (It  is  put  into  court.) 

tranci^  Meade  sworn* 
Examined  by  Mr.  Popham^ 

Where  do  you  live  ? — At  Hindoo, 

Ace  yon  a  voter  for  flindon?— ^Yes,  ever  sini5e 
X  have  been  of  age* 

Do  you  know,  capt,  Nairn  and  parson  Nairn  ? 
— -I  dcu 

Do  you  remember  their  coming  to  you  at 
.any  time? — Yes,  in  January,  1773,  at  Mr. 
Lucas's,  who  keeps  the  George,  a  public  house. 

What  did  they  say  to  youP — Capt.  Nairn 
sent  for  me  and  nve  or  six  more,  and  told  us  l^e 
had  a  gentleman  to  recommend  to  us. 

For  what? — To  be  a  member  for  the  town  > 
that  was  what  we  took  it  to  be, 

Mr.  Serj,  Davjf,  Don't  say  what  you  took 
it  to  be ;  lell  the  Court  what  be  said. — A.  He 
jNtid  he  had  a  gentleman  to  recommend  to  us  of 
a  large  extent  of  fortune;  that  he  would  not 
have  him  flung  for  10,000/.  he  would  not  haye 
him  flung  for  the  Indiies. 

Who  were  in  the  room  ?— William  Lucas, 
John  Beckett,  Thomas  Howell,  myself,  and 
John  Hart ;  William  Penny  came  in  atterwards. 

Mr.  Serj.  Davy.  Was  capt,  Nairn  there?-— 
^  Yes^and  parson  Nairn. 

Mr,  Fopham.  Then  it  was  that  capt.  Nairn 
said  he  had  a  gentleman  to  recommend  to  vou  ? 
^'A,  Yes. 

Did  be  say  for  what  ?-«-He  said,  1*0  be  a 
member  for  the  borough. 

What  did  he  say  of  this  gentleman  that  he 
meant  to  recommend  to  you?— ;He  said  he 
would  lay  down  3,000/.  one  thousand  in  a  small 
trifle  of  time,  one  thousand  at  the  next  fall  of 
the  year,  and  one  thousand  just  before  the  elec- 
tion, and  he  would  not  stand  for  3,  4,  or  500, 
over  and  above  the  3,000. 

Was  the  proposal  agreeable  to  the  people 
that  were  present? — Ves,  they  liked  it  very 
well ;  we  had  a  bottle  or  two  of  sbrnb  together, 
and  some  of  the  people  in  the  room  were  talk- 
ing about  captain  Gold  of  Shaftesbury  ;*  we 
said  we  would  be  higher  than  them,  it  should 
J[»e  general  Gold. 

*  See  the  Case  of  this  Borough  in  vol.  S 
of  Mr.  Douglas's  Election  Reports,  Case  19 ; 
and  the  Supplement  to  it  in  vol.  4  of  the  same 
work.  For  more  concerning  bribery,  see  Mr. 
Pouglas's  Note  (B.)  to  the  Case  of  Saint  Ives 
in  VM.  3.  In  Dodington's  Diary,  the  portrait 
jlrawn  by  an  eminent  practitioner  of  corrnption 
and  venality  in  polished  *  High  life,'  and  the 
language  applied  by  him  to  corruption  and  ve- 
Dality  in  uneducated  *  Low  Life'  are  rery 
piking,  and  cert^nly  not^teM  hiviuliatiDg. 


Mr.  Serj.  Davy.  Who  said  that?— I  cannot 
recollect  which  of  the  company ;  we  drank 
general  Gold's  health ;  then  capt.  Nairn  said,  ' 
He  is  a  brave  general ;  be  has  faced  tbe  mouth 
of  many  a  cannon.  .  The  company  asked  capt. 
Nairn,  in  what  manner  and  how  the  money  >vas 
to  be  let  go?  be  said,  Once  in  a  fortnight  or 
thereabouts  he  would  send  somebody,  or.  some- 
thing of  that  kind. 

Was  there  any  thing  more  passed  at  this 
time?— I  do  not  recollect  that  there  was. 

What  was  the  next  thing  you  know  of  this 
business  ?*— One  Francis  Ward,  esq.  coming 
down  from  London,  that  was  some  time  in 
February,  I  think,  about  the  9th,  he  came 
down  to  Hindoo  ;  there  was  another  geatlemaa 
along  with  bim  and  his  lady  ;  I  saw  hin  at 
Lucas's,  the  George. 

Who  was  with  you  ?—- John  Beckett  and  the 
reat  I  nominated  Iwfore. 

All  the  same  people  as  before? — Yes,. to  the 
best  of  my  knowledge. 

William  Lucas,  John  Beckett,  Thomas 
Howeil,  yourself,  John  Hart  and  William  Pen- 
ny ? — Yes. 

What  did  Mr.  Ward  say  to  you  ?— That  he 
was  come  in  behalf  of  capt.  Nairn,  or.  his 
friend;  and  he  had  brought  down  some  bank 
notes  which  he  wanted  to  get  changed ;  he  and 
Mr,  Hart  went  to  Shaftesbury  to  change  them, 
and  he  gave  IOj,  in  the  lOQL  to  get  tbem 
changed. 

Did  he  say  what  he  brought  these  bank  ootep 
for  ? — On  behalf  of  capt.  Nairn  and  his  friend. 

What  did  they  do  with  them?— They  went 
to  Mere  to  change  them :  they  could  not  get 
them  all  changed  there ;  they  changed  some 
St  Shaftesbury :  Thonoas  Howell  and  1  went  to 
Shaftesbury  ;  I  went  there. to  assist  in  getting 
the  notes  changed,  which  they  could  not  get 
changed  at  Mere. 

Where  was  Beckett  at  this  time  ?-^-He  staid 
at  home  to  draw  notes  of  hand,  the  notes  were 
for  twenty  guineas ;  there  were  four  in  each 
note. 

How  many  people  were  to  sign  these  notes  f 
--Four. 

Was  this  settled  before  vou  went  out? — 
Yes,  for  Beckett  to  draw  the  notes,  that  ivas 
settled. 

And  be  was  to  draw  them  as  twenty  guinea 
notes? — Yes. 

Where  did  yon  go  after  your  return  ? — We 
went  to  Lueas's  that  night ;  that  was  the 
Thursday  night ;  it  was  Wednesday  niglit  we 
saw  Ward  Hrst;  it  was  Thursday  we  went  to 
Shaftesbury;  we  came  home  together  upoa 
Thursday  night  from  Shaftesbury. 

Did  you  settle  any  thing  at  Lucas's  that 
night  atter  your  return  from  Shaftesbury  ? — [ 
packed  up  the  money  in  papers,  five  guineas 

in  a  paper. 

What  did  you  determine  to  do  with  it  ?-*To 
give  it  away  to  the  borough-men,  as  far  |Ui  I 

know. 

What  was  in  fact  done  with  it?— It  was  car* 
ried  to  a  little  eottage-house  by  Ward, 
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Wm  that  Mttkd  at  Lucas's  too,  that  you  were 
to  iro  tbere  ?— Yet. 

Whose  bouse  was  tbat  cottage-boose  P — 
George  Hay  ward's. 

Wbeo  was  it  you  were  to  go  to  George 
Hay  ward's  ?— The  ncit  day,  tbe  Friday  oi^ht, 
tbe  rotesmeo  came  there  and  received  the  fire 
guineas  a  piece ; .  I  suppose  it  was  money,  tbey 
took  tbe  parcels  1  saw  made  up  at  Lucas's. 

Was  it  a  pretty  large  assembly  at  Hay  ward's? 
— «Yes,  a  good  many  were  t|iere. 

Was  be  to  receive  any  thing  ?— He  bad  a 
guinea  for  the  rent  of  the  room. 

How  many  people  might  be  there  tbat  night  ? 
«^^x  or  seTen  score  1  suppose. 

Do  you  recollect  any  persons  going  in  ?"^ 

Yes. 

Name  any  that  you  recollect  P-**-!  would 
rather  go  by  tbe  copy  of  tbe  poll. 

John  Norton  ;  was  he  one  f— I  won't  say 
that  all  I*  shall  nominate  took  tbe  money  at 
G^mcge  Hay  ward's ;  some  took  it  at  Lucaa's 
ttpnn  Sunday. 

You  remember  being  at  Hay  ward's  at  this 
time  P — Yes. 

Who  did  yon  see  there  P— *l  cannot  recollect 
all  the  persons  that  were  there. 

I  don't  mean  yon  should  recollect  all  the 
persons ;  I  ask  you  now  simply  who  you  saw 
there  ? — A  vast  many  of  tbe  voters ;  Mr.  Ward, 
Mr.  Hart,  and  John  Beckett  the  baker. 

Now  is  John  Beckett  a  voterP — Yes,  and  so 
was  Mr.  Hart. 

Who  was  there  besides  P^^Mr.  Hart's  wife. 

Ilention  only  the  voters ;  t^bo  did  you  see 
ther<  besides  P— tliere  abd  at  Lucases;  1  could 
Dominate  some. 

Recollect  as  well  as  you  can  at  Hay  ward's  P 
•—I  cannot  separately. 

Were  the  same  people  at  Lucas's  tbJil  were 
at  Hay  ward's  P— Some  were. 

After  you  had  done  at  Hay  ward's,  you  went 
to  Lucas's  the  next  niffht  ?— Yes. 

And  tbe  same  kind  of  liusiness  was  carried 
on  at  Lucas's  P— Just  tbe  same. 

If  1  understand  you,  there  is  a  little  confu- 
sion in  your  mind,  about  whether  tbey  were  at 
Hay  ward's  or  Lucas's ;  but  yoii  say  you  can 
name  some  that  were  at  one  or  tbe  other  places, 
but  you  are  not  certain  which  P — I  can  norai* 
nate  pretty  nigh  an  hundred  voters  tbat  were  at 
both  places. 

I  see  your  anxiety  is  about  recollecting  all  of 
them  ;  that  is  not  material :  now  name  those 
tbat  you  are  sure  of  tbat  were  either  at  Hay- 
ward  s  or  Lucas's P — Joseph  Norton,  Joseob 
Cuffe,  John  Edwards  labourer,  John  Mash- 
man,  John  Larkbam,  Renolder  Bowles,  Joseph 
Cbolsey  junior,  John  Davis  senior,  Richard 
Barwood,  Samuel  Daw,  Thomas  Harding, 
James  Edwards,  Joseph  Cbolsey  senior,  Tbo* 
mas  Spencer,  William  Scammel  otherwise 
Taivet,  John  Dewey,  Luke  Beckett,  Philip 
Beckett,  Edward  Beckett,  Richard  Pitman, 
John  Bishop^  Edward  Haliiday,  James  Gil- 
bert ;  but  1  Mieve  be  was  dot  polled  ;  John 
Cbirerell,  John  Dukes  junior,  Robert  Wytt, 


Moses  Weeks,  George  Dokea,  Edward  Toliek, 
Henry  Jelrard^ 

Wer6  these  several  persona  tbst  yoo  have 
named,  voters  of  Hindoo  at  this  time  ?— Tbey 
were. 

Did'yon  see  them  either  at  HaTWard*sortht 
George  next  evening  P—  «Yes,  either  at  tbe  oat 
or  the  other  of  those  places. 

Can  you  say  whether  you  saw  those  person 
you  have  named  either  at  one  niace  or  tbe 
other  P— What  1  learnt  so  ready  oy,  was  btr- 
ing  the  list  from  John  Beckett ;  he  kept  a  Int 
of  them  four  in  each,  as  tbey  were  drawn  apis 
tue  notes. 

You  left  off  I  belive  witfar  Henry  Jemd; 
^  on  to  name  some  more?— John  Datii, 
junior,  Edward  White,  John  Hooper  senior, 
John  Hooper,  junior,  Henry  Hu0e  senior, 
Henry  Huff  junior,  Benjamin  Cbolsey  junior, 
James  Wyer,  John  Bell,  George  Spender  m- 
nior,  William  Lamb,  Joseph  Lamb,  Robert 
Wyer,  Matthew  Stevens,  William  Wbit^ 
Richard  Ingram,  Francis  Ranger,  Willita 
Piercy,  Wilfiam  Cuffe,  senior,  Matthew  Wbitt 
the  elder,  William  Stevens,  George  Stevens, 
John  Stevens  Hagg,  James  Stevens  fiigg» 
John  Stevens  junior,  John  Wj®"^  ****  stayer, 
Benjamin  Cbolsey,  William  Ranger,  ThooMi 
Stevens,  Frands  Cbiverell,  Charles  Wyer, 
James  Wyer. 

You  mentioned  James  Wyer  before  P— Tbere 
are  two  ;  one  is  a  shoemaker,  tbe  other  a  la- 
bourer; James  Anderson  senior,  John  Beckett 
a  scevycr,*  Thomas  Wyer  a  seevyer,  Lnl» 
Beckett  the  elder,  I^gerSplender,  Robert  Day, 
Robert  Taylor  otherwise  Small,  James  Sterem, 
Elias  Stevens,  Isaac  Savage,  William  Gillbam, 
Edward  Piercy,  Thomas  Piercy,  Williim 
Dukes,  Roger  Norton,  James  Gilbert,  John 
Gane  junior,  John  Gane  senior ;  James  El- 
wood's  wife  came  for  him ;  Nathaniel  PliiM 
Joseph  Norton,  Samuel  Norton,  John  Bantoni, 
Thomas  Brookes,!  Joseph  Scaromell,  Willii* 
Sandel  the  elder  and  tbe  younger,  hA% 
Marshman  senior. 

Was  the  other  there  P— I  am  not^jerUin  only 
to  one.  There  was  John  Marsbmaa  seotor, 
John  Marshman  junior,  William  Ht^rdm  »* 
bourer,  Thomas  Field,  Samuel  Field,  John 
Bowles,  Ohadiab  Ranger. 

Is  Obadiah  Ranger  called  by  any  nther 
name  P — Sometimes  they  call  bim  Robert. 

Were  those  persons  yoo  have  named  at  eiin« 
Hay  ward's  or  Lucas's  P— Yes.  at  one  or  otiwr 
of  them,  or  both,  to  tbe  best  of  my  «»'* 

^^f^^'  t    Til. 

Did  any  of  them  receive  tbe  «"»"*{  ^"'"! 
money  was  nut  in  paper,  tbey  took  the  pap* 
off  tbe  boara.  .    . 

When  did  you  first  see  general  Simtb  » 
Hindoo  ?— May  be  about  a  week  or  a  fortmgw 
before  tbe  election.  ^  ^ 

What  did  yoo  do  after  this  bosioesn  at  B«r 
ward's  and  Lucas's  P—We  bad  a  bit  of  a  )otf' 
ney  to  Lobdoo. 

1^  So  m  orif » 
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Who  went  to  LoodoD  N«-I  Wekit  along  with 
:  Mr.  Hart. 

How  loDg^  afterwards?^— I  cannot  rightly 
.  reeollect  t  •  it  was^  some  timo  afterwania   we 
went  to  BIr.  Ward'ai  at  No.  16,  in  8hferbome- 
laoe. 

What  wu  yoor  eonveraation  with  Mr.  Ward  ? 

•-4Soroetbinf|f  about  guineas  instead  of  pounds. 

Mr.  Hart  lold  me  he  had  orders  from  the  town 

that  it  should  be  guineas  instead  of  pounds :  he 

.  gaFe  Mr.  Ward  a  paper,  but  what  was  in  it,  I 

-don't  know. 

What  did  Mr.  Ward  say  to  that  ?— He  sdd 
•he  would  talk  with  the  principal  eoncerning' 
of  it. 

Did  ho  aay  any  thinif  about  the  sum  N— 
That  it  should  be  3;000  guineas  instead  of 
pounds. 

Mr.  8erj.  Davy,  Was  tlie  som  3,000  men- 
tioned ? — It  was  meant. 

Did,  you  see,  any  thing  of  the  principal 
there  ?— I  did  not  i  he  said  he  would  apply  to 
the  place  of  meeting  over  Westminster-  bridge, 
the  Gifn  tarem  or  Gun  alehouse,  1  think. 
Ward  came,  the  |Mrincipal  did  not. 

Did  any  thing  material  happen  at  that  meet- 
ing ?— No,  there  was  a  letter  came  to  us  to  ap- 
point a  meeting  in  Scoiland-yard,  I  think  :  we 
irere  not  at  home  when  the  letter  oame ;  the 
next  rooming  1  went  to  the  place  where  this 
gentleman  was  to  meet  us,  and  met  Mr.  Brown 
IB  the  Strand. 

Mr.  Brown  was  the  man  that  came  down 
with  Mr.  Ward  ?— Yes. 

Mr.  Serj.  Davy,  Is  eTery  gentleman  that 
was  in  company  with  Mr.  Ward,  at  any  time, 
or  upon  any  occasion,  to  be  considered  as  an 
agent  of  general  Smith .' 

Mr,  Popham.  If  1  do  not  carry  it  to  Mr. 
Ward,  from  Mr.  Ward  up  to  capt.  Nairn, 
and  from  capt.  Nairn  up  to  general  Smith,  I  do 
Botbing. 

Meade,  T  met  Mr.  Brown  in  King-street,  but 
I  never  met  Mr*  Ward  afterwards. 

Did  you  write  any  letter  to  capt*  Nairn  about 
this  P—Yes. 

Did  you  receive  any  answer  ? — Yes. 

[The  Letter  shewn  the  witness.] 

'  Meade,  This  is  the  letter  1  wrote,  this  is  the 
answer :  I  am  certain  that  is  the  letter  by  the 
writing  at  the  bottom  of  it. 

[The  Letter  read.] 

<<  Bury-itreeU  St.  Jamet^s,  March  J,  1774. 
^' Dear  Sir;  I  received  your  favour,  dated 
the  S6th  instant,  and  am  very  much  surprized 
that  you,  or  any  body  in  Hindoo,  should  doubt 
the  truth  of  what  1  formerlv  told  you,  or  that  1 
wouldneglect  to  acquaint  tnem  immediately  of 
any  accident  or  auy  intention  in  my  friend  to 
decline  contiiwing  in  the  first  principle  in  which 
be  set  off.  You  may  be  assured,  and  I  desire 
you  will  let  the  rest  of  my  friends  know, 
t|iat  be  scorns  to  put  another  man's  shoe  on  his 
foot,  or  let  another  man  put  his  on ;  that  he  is 
'ftrViaa  of  hoBodr  and  laage  property  j  and  not  a 

t 


very  great  distance  from  Himkm«  If  ny 
agents,  as  you  call  them,  did  not  give  you  a  sa-* 
'tisfactory  answer,  why  did  not  Mr.  Lucas,  as  I 
desired,  write  to  me  ?  And  I  request  it  may  be 
so,  that  1  ma^  know  the  wiahee  of  the  town ) 
for  it  was  theu*  interest  and  welfare  1  had  at 
heart,  and  the  moti?e  of  my  interfering ;  and 
shall  be,  while  with  tratii  and  honour  I  can 
call  myself  their's  and  your  obedient  faithfiil 
friend,  F.  Nauui." 

Was  there  aay  oneasiness  in  the  iovrm  at 
this  timef— Yes,  there  was. 

What  was  that  about  r*<»-Beoause  Mr.  Nairn 
had  not  kept  bis  word  according  to  the  tima 
'  that  he  promised,  beeaose  he  did  pot  advanea 
ibe  money  as  he  had  promised. 

Was  that  the  second  payment  ?*«*Ye8. 

About  what  time  was  that  uneasiness,  in  the 
town?—!  cannot  recollect  now,  it. was  som* 
time  in  the  winter. 

It  was  further  on  in  the  spring  than  the  other 
passages  you  have  been  speaking  of  ?— Yes. 

What  was  the  next  thing  dona? — Some  bkn 
ney  to  be  given  away  at  Lucas's. 

When^  was  that  to  be  P^^It  was  on  Easter- 
ete,  1774. 

You  say  there  was  money  to  be  given  away 
at  Lucas's?— That  was  the  report. 

Wbum  did  you  hear  it  from  ?-^All  the  peoi* 
pie  as  they  cama  down  stairs  from  taking  tha 
money. 

W  bom  did  yoa  hear  it  from  before  the  nooaey 
was  given  away  ?— -Mr.  Lucas  ordered  me  to 
come  and  glaze  a  window  for  him,  before  they 
came,  to  get  the  room  for  their  reception.     • 

When  was  that  P— The  Saturday  moraiog, 
the  day  before  Easter. 

Do  you  know  any  thing  that  passed  uptNi 
Easter- eve  P— Parson  Nairn  said  lo  me,  g9 
round  to  all  those  people  who  have  not.received 
the  first  eight  guineas,  tell  them  they  shall  all 
come  in  on  Monday  night  and  receive  ten  gui* 
neas  each. 

Did  yoa  invite  the  people  ?-*-Ye8,  I  did  go 
round  with  a  lie  in  my  mouth  from  a  panon  $ 
that  is  the  worst  luck. 

What  was  this  money  for  ?-<-l  don't  know, 
without  it  was  for  election -work. 

What  did  parson  Nairn  say  it  was  for  F— -Ha 
did  not  tell  me  what  it  was  for,  to  my  know* 
Mge, 

What- passed  the  day  afler  Easter- dsy  P-^ 
The  greater  part  of  the  people  came  to  receive 
their  ten  guineas  each. 

-About  how  many  were  there,  fifty,  a  bun* 
dred,  or  twenty  P — Not  so  many,  I  went  up 
only  towards  the  conclusion :  on  Monday  night 
(ber^  were  a  vast  number  in  the  yard  and  round 
the  house. 

But  you  cannot  tell  how  many  P— I  cannot 
tell  how  many  took  it. 

Did  you  go  up  into  the  room  P— 1  went  op 
into  the  room  on  Monday  ;   they  would  not  let 
some  of  the  people  have  it  that  the  parson  eent 
me  to. 
. « Why  would  they  not  let  thtm  have  itP*«- 
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Becaase  the  panoD  said  afterwards  tb«re  was 
none  for  them,  it  was  all  gone. 

Had  the  rest  themone^  ?— So  far  as  I  kuow 
they  had. 

When  was  it  that  you  first  saw  general  Smith 
at  Hindon  f— I  believe  nbout  a  week  before  the 
•lection.. 

When  did  general  Smith  first  come  to  Bin* 
don  ? — I  was  not  at  home  when  be  came. 

Who  did  he  come  with  when  you  saw  him  P 
—-Parson  Nairn  and  captain  Nairn. 

W^re  yon  present  when  either  of  them  talked 
of  general  Smith  ?— I  did  not  hear  either  of 
them  mention  general  Smith's  name. 

Did  you  see  them  canvassing  the  town  P-^I 
■aw  them  go  up  and  down  the  town :  I  did  iiot 
aee  them  go  into  any  particular  house,  except 
Lucas's,  where  they  quartered. 

Were  captain  Nairn  and  parson  Nairn  with 
them  ? — Yes,  when  1  saw  them  walking  in  the 
street. 

What  name  was  general  Smith  generally 
known  by  in  Hindon  at  this  time? — General 
Gold  they  used  lo  call  him  before  he  came 
down. 

Did  the  name  continue  after  be  came  down  ? 
—One  man,  Thomas  Brookes,  voted  for  him 
upo»the  poll  by  the  name  of  general  Gold. 

Were  yon  present  at  any  time  when  any 
talk  was  had  in  the  presence  of  general  Smith, 
aboHt- genenil  GoldP — Not  to  my  knowledge. 

Do  yon  know  any  thing  about  Punch  danc- 
ing at  llindon  P — I  was  not  at  home. 

« 

Cross-examined  by  Mr.  Serjeant  Davy, 

So  when  you  went  to  Lucas's  to  glaze  the 
window  on  £aster-Monday,  they  would  nut  let 
the  men  have  the  money,  and  among  the 
rest  1  suppose  did  not  let  you  have  the  money  P 
—I  did  not  ask  for  it ;  1  did  not  intend  to  have 
il. 

Did  tbey  never  say  they  would  not  let  you 
have  it? — That  must  have  been  a  mistake 
upon  the  committee:  I  said  tbey  would  not  let 
those  people  have  it  the  parson  sent  me  after, 
r  So  it  was  a  mistake  when  the  committee 
wrote  it  down,  and  you  swore  it,  *  that  they 
would  not  let  yon  have  it,  and  it  was  a  damn'd 
roguish  trick  ?' — That  was  John  Beckett  and 
them. 

So  they  made  a  mistake  in  that? — ^Tbey 
might  as  well  make  a  mistake  in  that,  as  to  call 
me  John  when  my  name  is  Francis. 

You  never  swore  before  the  committee  that 
they  would  not  let  you  have  the  money  P — I 
cannot  recollect  that  I  did  ;  not  myself  in  par- 
ticular. 

You  told  us  just  now  they  would  not  let  the 
people  have  it  P — That  was  one  and  all. 

I  ask  you  wbetber  you  did  or  did  not  swear 
before  the  committee  that  they  would  not  let 
you  have  the  tnoney ;  and  therefore  you  said  it 
was  a  damn'd  piece  of  rofli'oery,  and  you  would 
have  nothing  to  do  with  itP — 1  said  before  the 
committee  tbar  I  went  up  into  the  room,  and 
TbomM  Spenoer'said  it  was  a  damn'd  piece  of 


roguery,  and  I  said  it  waa  d  damn'd  pi#^  of 
roguery  all  found,  and  I  would  have  no  cooeeia 
with  it 

Hear  the  question  oat:  Did  yon  awear  tbifi, 
'  that  there  was  an  excuse  at  that  time  that  ibcy 
would  not  let  those  who  had  not  received  any, 
have  it — ^They  would  not  let  me  have  it  ?' — 
The  meaning  of  the  word  signified  the  whole. 

Did  you  swear'  that  P— There  might  be  a 
mistake  in  that. 

Did  you  or  not  swear  itP— I  cannot  say  do«. 

You  glazed  that  room  upon  Easter-eve  ?— 
Yes. 

.  Then  on  Easter- Monday  you  went  into  the 
room  ? — Yes. 

You  said  towards  night.  Did  yoa  see  tbem 
give  money  to  any  body  P — No,  not  while  1 
was  present. 

Did  you  never  swear  you  wept  into  the  roan 
where  they  were  giving  money  to  the  volcfsf 
— Where  they  had  been  giving  mooey. 

Did  they  then  give  money  or  no  ?-- 4<l0t 
then ;  they  had  been  giving,  and  gave  some 
afterwanls ;  tbey  had  Sone  it  before,  sum!  have 
since. 

Then  it  is  not  true  that  you  went  intotba 
room  where  tbey  were  giving  money  ?-^Tbcj 
had  given  some. 

But  is  it  true  that  yon  went  into  the  roan 
where  they  were  giving  P*"-^!  did  not  nee  tbcsi 
give  any  whUst  1  was  there. 

Consequently  you  cannot  tell  who  gnve  it,  «f 
yoor  own  knowledge  P — No. 

You  cannot  tell,  of  your  own  knowledge 
whether  it  waa  given  at  all  ?— No  farther  t\ua 
what  the  parson  told  me,  and  the  voters  isU 
me  they  received  five  guineas  a- piece. 

Consequently  you  cannot  tell  any  one  tkst 
received  it :  now  had  you  any  money  al  tkat 
time  P — No.     » 

None  at  all  P— No^ 

Neither  the  first  five  guineas  nor  the  second 
five  guineas  P — No.   • 

How  came  you  not  to  haTe  it? — ^Because  i 
did  not  have  it,  that  was  the  reason. 

Why  did  not  you  have  it  P — That  is  to  vay'* 
self. 

But  I  will  know ;  at  least  you  shall  swea 
something. — I  did  not  ask  fur  it. 

Nor  they  did  not  ofier  it  to  you  ? — No. 

And  why  was  thatP — I  cannot  tell. 

My  friend,  among  the  people  that  yon  have 
given  us  an  account  of  receivingthe  money,  I 
Uiiok  you  say  that  Matthew  White  junior  was 
not  there  f — Not  that  I  can  recollect  now." 

Richard  Pitman,  was  he  there?*— He  was.  ta 
the  best  of  my  knowledge,  and  so  were  all  the 
rest. 

Why,  here  are  a  vast  number ;  you  slapped 
at  Elanger,  and  here  are  thirteen  more  that  yen 
swore  to  before  the  committee,  thirteen  all  in  a 
line. — I  cannot  recollect  them  all  again* 

What  list  did  you  swear  troiii  then?— Tbem 
that  I  nominated  by  word  of  mouth. 

You  stop  now,  both  by  memoiy  ami  the  lis*, 
at  Ranger,  and  omit  thirteen  namea  which  ia>- 
mediately  folloW|  betides  about  twentjr  mors*- 
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— If  I  don't  receUect  them,  I  canU  mention 
~  them'. 

Don't  you  remember,  before  the  committee, 
upon  the  cro8Chexamination,yon  wereexamin- 
ea  touching  the  business  of  the  malt-house, 
though  that  does  not  concern  general  Smith  ? 
— It  does  not. 

You  were  examined  touching  the  business  of 
the  malt-house  f--Yes ;  but  1  don't  know  that 
1  have  any  right  to  fmstrer  that  now,  as  I 
haVe  got  an  order  to  attend  the  House  of  Com- 
mons. 

Did  you,  or  did  you  not,  say  that  you  never 
saw  any  money  given  at  the  malt-house? — 
Yes,  I  did,  and  1  will  swear  it  again. 

Did  you  never  see  a  note  put  into  the  hole 
of  the  malt-house  f — I  never  did,  nor  1  never 
•aw  the  hole  till  a  year  afterwards.  ' 

Did  not  you  say,  that  you  were  not  at  the 
malt- house?'— No,  it  was  at  a  house  adjoining 
to  the  malt- house. 

I  think  vou  said  you  came  into  the  room  at 
Lucas's  after  the  money  bad  been  given  ?-« - 
After  some  had  been  given. 

Was  any  money  given  while  you  was  there 
at  Easter  ? — None  at  al^ :  there  was  none  given 
when  I  was  present 

Were  you  present  at  the  making  of  the  bar- 
gain about  selling  those  votes? — I  was  there 
when  Nairn  made  the  proposal. 

Did  not  you  agree  to  it  ? — I  did,  along  with 
the  rest  of  my  neicrhbours. 

You  were  one  of  the  parties  making  this  cor- 
rupt agreement  to  sell  this  borough  ?— 1  cannot 
belp  it  now. 

Mr.  l^opham.    He  repents  of  it 

Mr.  Serj.  Davy.  Then  you  are  a  sad,  re- 
|i6nting  miserable  sinner,  are  you  ?  You  made 
a  bargain  for  the  money  with  the  rest  of  them'. 
— ii.  We  consented  to  it  all  of  us. 

* 

William  Penny  sworn. 
Examined  by  Mr.  Moyaey. 

Yon  live  at  Hindon  ?— Yes. 

Do  you  recollect  having  any  conversation 
with  captain  Nairn,  in  February  1773,  about 
the  election  ?— Yes. 

What  day  was  it  ? — I  cannot  tell ;  I  believe 
it  was  on  a  Thursday ;  the  captain  came  to  my 
house  ;  he  shook  hands  with  me ;  he  asked  me 
aome  Questions ;  then  he  went  to  Lucas's,  and 
aent  Thomas  Howell  for  me ;  he  sent  a  second 
time,  and  then  I  went. 

Who  were  there? — ^Thomas  Howell,  John 
Hart,  Francis  Mead,  the  rev.  John  Nairn,  Wil- 
liam Lucas,  and  captain  Nairn. 

What  passed  ? — He  desired  me  to  sit  down: 
tben  captain  Nairn  said,  he  had  a  particular 
liriend  that  he  should  be  glad  to  present  to:  the 
borough  of  Hindon,  and  he  would  not  have  him 
deceived,  not  for  the  Indies. 

What  passed  then? — Then  he  said,  his 
friend  should  produce  3,000/.  and  that  he  would 
not  sund  for  200  or  300  beyond  the  3,000. 

Did  he  say  thin^  more? — Yes,  that  one 
thousand  should  be  dtfiposed  of  in  a  very  little 
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time,  but  he  must  go  to  London  first;  then 
there  was  some  money  brought,  and  let  go,  it 
WilKam  Lucas's,  at  the  George:  when  Ira 
spoke  these  wordn,  1  was  coming  from  him  ; 
he  desired  me  to  stop  and  drink  a  glass  of  some- 
thing; he  ordered  a  bottle  of  shrub  to  ba 
brought. 

Have  you  told  us  all  that  was  said  by  captain 
Nairn  before  the  shrub  was  brought?— To  the 
best  of  my  remembrance. 

Have  you  told  us  all  he  :said  about  tha 
money  ?-^-One  thousand  was  to  be  let  go  imnie- 
diately ;  one  thousand  at  the  fall ;  and  a  thou- 
sand about  a  week  or  a  fortnight  before  tha 
election. 

Is  that  the  whole  he  said  about  the  money  f 
—Yes. 

What  ^as  said,  in  answer  to  this,  by  anv  of 
you?  did  they  refuse  it  or  accept  it?— They 
accepted  his  proposal. 

Was  any  thing  more  added  to  tlie  proposal^ 
or  said  aMut  the  proposal,  before  the  shrub 
was  called  for? — Not  that  I  recollect ;  as  sooa 
as  the  shrub  was  called  for,  the  conversation 
about  the  money  dropped. 
.  Was  any  thing  more  said  about  the  election  f 
—Net  at  that  time. 

Did  you  hear  any  thing  mone  said  by  Nairn, 
who  was  to  be  their  candidate ?- —The  cnptaia 
said,  he  did  not  know  the  names  of  ail  tba 
Voters  that  were  there  in  company  ;  he  desired 
his  brother,  the  rev.  Mr. ,  Nairn,  to  wr|ie  the 
names  down  of  those  that  were  present :  thea 
1  drank  some  shrub  by  hi^  desire  and  came 
away.  |  did  not  stay  till  the  meeting  was 
broke  up  ;  I  left  some  people  there. 

Did^ou  drink  any  body's  health  there?—* 
When.Lucas  brought  the  bottle  of  shrub,  Meade 
said,  Whose  health  shall  we  drink?-  Lucas 
said,  Captain  Gold  :.  McadcPs  answer  was.  He 
would  not  drink  captain  Gold;  Then,  said 
Meade,  it  shall  be  general  Gold  :  Yes,  said  the 
captain^  he, is  a  brave  fellow  ;  he  has  faced  the 
month  of  many  a  cannon. 

Was  any  thing  more  said  about  captain 
Gojd?— Not  that  I  heard;  I  left  both  the 
Nairns  there,  and  the  rest  of  the  company. 

Do  you  know  Mr.  Ward  ? — I  did  soon  after 
I  came  from  Lucas's. 

About  how  long  after  this  was  it  you  met  him 
at  the  George?---!  was  in  company  with  him 
at  the  Georiy^e  the  first  time  I  saw  him.   ' 

How  long  after  what  you  have  been  speak- 
ing of  ?-— About  three  weeks,  or  between  three 
and  four  weeks.    - 

Were  you  sent  for  there,  or  did  yon  go  of 
your  own  accord?-  — A  message  came  to  me 
that  a  Mr.  Ward  wanted  to  see  me  ;  I  went  to 
the  George. 

Whom  did  you  find  there  ?— This  Francis 
W^rd,  as  he  told  me  his  name  was;  there 
were  more  people  there,  I  cannot  recollect 
every  one. 

Recollect  those  you  happen  to  remember.— 
There  was  John  Hart  and  Thomas  Howell,  and 
Beckett  the  baker. 
How  many  might  there  be  m  number?-—! 
4  L  '  '  • 
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cannot  (ell ;   a  great  many  people  came  after 
me. 

What  was  done  ?— There  was  aome  monejr 
let  ^Oj  I  belie? e.    . 

From,  whom  and  to  whom  did  the  money 
pass?— From  Francis  Ward. 

How  did  be  begin :  did  be  say  for  what  pur- 
pose be  produced  the  money  r-— He  said  be 
would  lend  five  guineas  to  a^y  neighbour  of 
mine  that  was  a  voter  in  the  borough  of  Hin- 
dooi 

Was  that  upon  your  coming  into  the  room  ? 
*^It  was  some  time  after  I  was  in  that  room. 

What  might  Ward  say  to  you  as  soon  as  you 
came  in?-— He  asked  me  how  I  did. 

You  never  saw  him^before,  I  believe  P*«-Kp, 
ve  had  a  great  deal  of  discourse. 

I  want  to  know  ail  he  said  about  the  election. 
—It  is  impossible  for  me  to  recollect. 

What,  did  he  say  be  would  lend  some  money 
to  your  friends  ?— They  were  his  friends,  not 
mine :  be  pulled  out  some  money. 

How  much  money  did  he  pull  outP— I 
cannot  tell ;  there  were  some  in  papera^  and 
«ome  loose. 

What  did  you  see  bim  do  with  that  money  P 
•—He  delivered  it  to  those  who  signed  a  note. 

Were  there  a  great  many  of  thoee  present  ?— 
Yes. 

Did  yoa  «ee  a  great  many  sign  the  notes  ?—  > 
Yes. 

And  of  course  saw  a  great  many  receive  tl|e 
money  I*— I  did. 

How  long  might  this  money  be  giving^  and 
the  sif^ning  notes  last? — It  might  end  at  about 
eight  io  the  evening. 

n  ben  did  it  begin  ?-— I  imagine,  about  oae 
o'clock. 

At, what  time  was  it  yoo  went  there?*— 
About  one  o'clock* 

Then  they  were  there  from  one  till  eight?— 
Yes. 

And  giving  money  all  that  time?— Yea,  as 
fast  as  people  oame;  but  they  came  in  very 
slow« 

Was  any  thing  said  about  the  purpose  for 
which  that  money  was  given  ?---No  more  than 
general  Gold's  health  was  drank  at  that  time. 

J  suppose  whenever  thc;y  delivered  any  mo- 
ney his  health  was  drank?— Yes. 

There  must  have  been  a  good  many  receive 
the  money  that  day  ?-  -  Yes. 

This  was  at  the  George? — Yes. 

When  did  you  leave  £em?—- About  |iine  or 
tea  o'clock  I  went  away. 

Did  you  leave  Ward  there  ?— Yet. 

Ward  did  not  tell  you  who  he  was,  or  whom 
he  came  from,  did  he  ? — No. 

Yoo  had  never  seen  bim  before  P-^No, 

When  did  you  see  bim  again  ?— I  have  net 
feeo  Mr.  Ward  siyoe,  to  my  knowledge. 

You  did  not  see  him  at  Hay  ward's?— No. 

This  was  in  February,  1773  ?— Yes. 

Do  you  remember  any  thing  of  this  sort  in 
Easter,  1774  ?— No. 

Do  you  recoHect  seeing  parson  Nairn  about 
Easter,  1774?— He  sent  for  mi 


'a  at  the  Swaa* 
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Did  you  go?— Ttt,  to  be  sor^,  as  heioyt 
for  me.  ' 

Whom  did  yon  find  there? — John  Kiiro; 
he  was  by  himself  when  t  went  up  stairs ;  he 
asked  me  what  news  was  going  about  (be 
town  ?  my  answer  was,  thai  1  was  ialbnMd 
that  one  Jobber  Stevens,  a  butcher,  wu  briag- 
ing  some  frieud  with  some  more  money :  Jobs 
Nairn  said,  to  the  best  of  my  rememoraDce,  I 
will  supply  the  poor  that  waldt  some  monej,  is 
a  very  little  time. 

What  .did  you  say  to  that?— 1  asked  biA 
whether  his  friend  was  io  Londcrn  or  Id  the 
country  ?  He  told  me  he  could  not  satidy  ois 
then ;  J  desired  him  to  write  a  letter  to  bh 
friend ;  I  said.  Your  friend,  if  he  be  at  bms^ 
it  is  but  a  day's  ride  to  go  there  and  baa 
again. 

Did  you  understand  who  it  was(hfloP---I 
undeprtood  it  was  general  Smith ;  then  Nurfl 
sat  by  the  fire-side,  n^ad  said  in'  a  sneeriot 
manner.  Aye,  you  don't  know,  it  is  not  geocm 
Smith :  my  answer  was.  Then  the  rererenll 
Charles  Humphries  has  told  me  a  lie. 

Did  any  thuig  more  pass  about  geneialGoU 
at  this  time  ? — Not  that  I  can  recoued. 

There  was  no  one  present  butyou  two.  wert 
there?— John  Beckett  and  Fhuids  nsifh 
came  in. 

Was  any  thing  more  said  about  tbe  etectios 
after  they  tuime  in?-- -They  said,  fbe  ws/ 
was,  to  let  petiole  have  mora  money. 

What  did  Nairn  say  ?— It  should  be  dons 
very  soon ;  bat  he  must  go  to  London  first 

Did  he  mention  the  sum  that  was  to  be  dBf* 
trihuted  ?— Not  that  I  recollect 

Was  any  thing  more  said  about  the  mmfj  f 
—That  was  all  Chat  passed  then. 

Did  you  see  any  money  given  any  where  os 
Easter  eve  ? — No. 

Did  you  see  any  money  distribated  on  Eaittf ' 
eve  ?—- -No. 

Do  yon  tno^v  of  any  ollnr  CMbsioo  wbea 
money  was  distributed  relative  to  the  electioor 
—I  never  knew  any  pass  but  with  papcn. 

Do  you  know  of  any  money  passing  witboot 
papers  ? — Jffo, 

When  did  you  see  seneral  Smith  ?— I  oeret 
changed  a  word  withnim  in  my  life ;  j»«« 
Nairn  told  me  it  was  general  Smith  Jiutberort 
(he  election  at  Hindon. 

What  was  he  doing  when  yon  saw  liiD:--- 
Parson 'Nairn  came  and  shook  me  by  Uietod, 
andiold  me  that  was  general  SmiCb. 

Who  was  with  him  besides  the  rev.  iobi 
Nairn  ?— A  vast  many. 

Did  any  body  speak  to  you  about  luv  » 
that  time  besides  John  Nairn  ?— No. 

Did  you  see  any  ihtng  ofPunch?— N«. 

Can  you  recollect  any  oAer  names  of  uiON 
that  were  present  at  the  time  of  tbe  fliooo^ 
given  by  Mr.  Ward  in  February,  frr3r--i 
can  remember,  Daniel  Lambert.  ^*V^ 
cary,  came,  and  received  fire  guineas  ^jj^l 
self  and  five  for  his  father ;  and  1  sawWiD** 
Newton,  sen.  and  William  Newiooi  Ji»-  ^ 
oeive  it* 

Any  body  dae?— Kot  that  I  emTOCNfleft. 
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What  v»  ]iou  P— Ao  ionholder  commonly 
called. 

Yon  are  ope  of  the  men  that  made  this  bar- 
fp\n  at  first  fer  captain  Gold  f*.-A  bargaio ! 

Yet,  a  bar^in.— I  inade  no  banraio,  because 
it  iTfu  just  what  Nairn  pleased ;  I  coold  nake 
90  bargain. 

What  were  you  with  captain  Nairn  for  at 
liiicas's  when  the  captain  sent  for  you  ?  what 
did  yoo  do  there  ? — How  could  I  make  a  bar- 
gain for  the  town  ?  I  could  not  make  a  bargain 
for  myself. 

Then,  when  Nairn  proposed,  as  you  said,  to 
liave  a  friend  of  his  represent  the  borough,  and 
there  was  3,000/.  to  produce,  you  s»id  it  was 
Very  wrong,  and  it  should  not  be,  I  suppoae.— - 
Yon  may  suupose  what  you  please. 

But  was  ft  «oP— I  asked  them  that  were 
there  bow  they  liked  the  proposal ;  they  laid, 
Vciy  well. 

Toil  are  one  of  them  ?— I  was  in  oompitny 
al  the  time. 

Were  you  one  of  those  that  liked  it  P— I  was 
in  the  company  certainly. 

But  did  you  make  any  objectioo  N-Qow 
could  I. 

You  might  bare  said  you  did  not  like  it ; 
did  you  upon  your  oath  make  any  objection  ? 
•—I  did  not  find  fault. 

Upon  your  oath,  did  not  you  approve  of  it  as 
^ell  as  the  rest  f-— I  asked  them  how  they 
liked  the  proposal ;  they  said,  Very  well. 

Did  you  not  give  captain  Nairn  to  onder- 
itand  that  you  liked  it  very  well  P---I  am  upon 
my  oath :  what  1  have  told  you  is  truth  hi- 
therto. 

Then  you  did  not  give  captain  Nairn  to  on- 
derstand  that  you  approved  of  this  proposal  for 
the  S.OOOii-'-llo  farther  than  what  I  have  told 
already. 

You  must  answer  yes  or  no ;  and  men  that 
will  not  answer  are  to  be  punished.  Upon  your 
oath,  did  vou  mean  that  captain  Nairn  should 
understand  that  you  approved  of  tbe^iropc^l? 
—I  cannot  say  farther  than  I  have. 

Court.  Come,  Sir,  give  an  answer. — I  look- 
ed round,  and  said,  uentlemen,  how  do  you 
like  the  proposal  f  And  they  said  they  liked  it 
Tery  .well :  1  did  not  say  1  mi3liked  it. 

But  what  I  ask  of  you  is,  whether  you  meant 
captain  Nairn  should  understand  that  you  hked 
the  proposal  P— -I  made  no  objection  against  it, 
because  the  rest  of  the  company  were  agree- 
able to  it. 

Then  you  liked  the  proposal P---1  made  no 
objections  to  it 

Did  you  like  it  P — I  did  not  make  any  reply 
against  it  or  for  it. 

|Iow  did  you  feel  yourself  P  Did  you  like  it? 
—I  did  not  say. 

•  Court*  You  have  given  very  trifling  an- 
swers ;  if  you  don't  immediately  answer  the 
question,  I  will  commit  you  :  did  you  like  it, 
or  did  you  not  like  it  P— Yes,  1  did. 

You  have  told  tia  that  you  went  ta this  place; 


Domentioo  was  made  who  the  persoa  was,  for 
whom  tbier  3,000/.  was  to  be  distributed  P— 
General  Smith's  heahh  was  drank. 

Was  general  Smith's  name  p^eotionedP-— 
General  Gold. 

And  that  was  mentioned  after  captain  Nairn 
had  said  they  should  drink  captain  Gold  P— 
Yes. 

Ailer  this,  you  tell  ds,  Ward  came  to  tbe 
George:  what  time  did  yoo  go  to  htm P— It 
miffht  be  about  one  in  the  afWnoon. 

Yon  swore  before  the  committee,  that  it  was 
about  seveb  or  eight  in  the  evening  when  Ward 
came.  Was  it  soP— It  mig^t  be  seven  or 
eight  o'clock. 

Then  how  came  yon  to  say  it  was  one  f— 
I  was  there  in  the  day  time ;  I  did  not  stay 
long  there. 

You  said, '  The  first  time  I  went  to  him  wi^s 
about  seven  or  eight  in  the  evening :'  how  came 
you  to  difier  in  your  accounts  P  Which  is  the 
true  account,  or  is  neither  of  them  true  P— It 
is  truth  what  I  have  spoke. 

it  cannot  be  all  truth,  because  they  are  dif- 
ferent stories :  what  time  did  you  go  to  If r. 
Ward  ?—- >It  was  in  the  day  time. 

Did  you  goto  him  once  or  twice P— Once* 

What  did  you  mean  by  saying  just  now  yoa 
went  at  one  o'clock,  and  again  at  eight  r— 
I  was  with  him  twice ;  it  was  all  in  one  after- 
noon. 

Then  yon  went  two  separate  tim.es  to  bim| 
didyou  ?— Yes. 

How  long  did  you  stay  with  him  the  first 
timeP — I  cannot  tell  rightly  how  long. 

How  came  you  not  to  say,  when  yoo  were 
examined  before,  that  you  wentio  him  in  the 
day-time,  about  one  o'clock  P— I  was  with  him 
about  one  o'clock,  and  I  was  with  him  at  seveUi 
eight,  and  nine. 

Do  you  mean  that  you  staid  with  him  from 
one  o'cltick  to  seven  or  eight  P-— No. 

You  have  said,  Hart»  Howell,  and  Beckett 
were  there  P-— Yes. 

Did  they  receive  money  P— Not  that  I  saw. 

Are  you  sure  you  saw  Lambert  receive  mo- 
ney, or  did  Lamibert  tell  you  so  P— I  saw  Lam- 
bert take  the  nwmey,  and  I  saw  him  sign. 

Daniel  Lambert  sworn. 
Eauinained  by  BIr.  Buli$r. 

What  are  you  P— -An  apothecary.    ' 

Do  you  live  at  Hindoo  P — YeA, 

Do  yoa  know  Mr.  Ward  P— I  saw  bim 
once. 

When?— In  1773. 

What  part  of  the  year  P — In  Feb.  177S. 

Had  you  any  conversation  with  him  then  P 
—Yes. 

What  was  it  about P'-- He  desired  to  know 
whether  I  was  a  voter ;  1  told  him  I  hoped  I 
was.  He  asked  to  know  whether  I  would  re» 
ceive  the  favour  or  not,  I  told  |iim  I  would.  I 
hope  it  will  not  criminate  myself,  my  receiving 
the  money  that  I  am  going  to  discover. 

Mr.  Serj.  Davy.  You  have  no  right  to  ask 
him  to  that. 
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Was  any  things  said  what  Naini't  word  wm? 
Was  it  explaiDed  what  Nairn  had  said  ?— N«.^ 

What  did  general  Smith  aaj  ?»- That  be  did 
not  know  hut  they  were  all  easy  :  npon  which 
parson  Nairn  put  bis  bat  before  Ricbardfoo*! 
race ;  then  captain  Nairn  and  some  more  of 
them  led  general  Smith  out  of  the  room. 

What  was  Richardson  doing  when  be  put  hii 
hat  before  bis  face?— It  was  while  be  was 
speaking. 

Was  it  before  or  after  the  bat  was  pot  n^ 
that  general  Smith  said  he  thought  they  were 
all  easy  ?---Just  at  the  same  time. 

Were  you  at  Hindon  on  the  8th  of  October, 
1774?— Yes. 

Was  there  any  cry  in  the  street  then  abost 
treneriil  Smith?  --One  and  all,  or  else  lO 
SMith,  was  the  cry  in  the  streets. 

What  passed  after  that? — A  figure dreoMd 
in  disguise,  or  something  like  it,  that  appeared. 

What  disguise  was  it  dressed  in?— lo  wa- 
men's  apparel ;  it  passed  by  my  father's  door. 

Who  were  with  her  ?— John  SteTens,  Hags, 
and  sereral  others. 

Can 
names 

Was  Thomas  Spencer  with  her?— 1  belieie 
he  was. 

Where  did  she  go  ? — I  don't  know ;  I  did 
not  follow  her. 

Was  general  Smith  known  to  be  a  candldite 
before  the  time  he  came?— I  heard  so. 

It  was  the  talk  of  the  town,  was  it?— No, I 
heard  it  by  parson  Humphries. 

Was  she  in  any  disguise,  or  not?— Itwiiii 
women's  apparel :  ]  thought  by  its  walk  iM 
it  was  a  man. 


Mr.  BuUer.  W.hom  did  you  see  at  Lucas's, 
when  you  were  with  Mr.  Ward  f— William 
Penny. 

Whom  else?— -I  cannot  recollect. 

Was  it  at  Lucas's  that  you  saw  Mr.  Ward 
first?-  -Yes. 

Whom  did  you  see  besides  ?— There  were 
Others  there. 

Tell  some  of  them.->-I  cannot,  1  do  not 
know  therii. 

Was  Beckett  there  ?— Notas  I  saw. 

Or  William  Bennett  ?— William  Bennett 
came  in  afterwards. 

Were  vou  at  Beckett's  upon  Easter-eve, 
1774? --Yes. 

Was  any  money  given  then  ?---I  suppose  I 
shall  hurt  myself  if  I  give  an  answer  to  that. 

Mr.  Marujield.  You  need  not  say  any  thing 
<>f  any  money  given  to  yourself. 

Mr.  Serj.  Grose,  But  you  may  of  any  mo«' 
Dey  {riven  to  other  persons.— I  did  not  see  any 
money  given  to  any  body  else. 

Do  you  remembier  general  Smith  coming  to 
Hindon  ?— Yes. 

When  did  he  come?— On  the  27th  of  Au- 
gust, 1774. 

Was  he  known  to  be  a  candidate  before  that 
time  ?--.No,  a  genera]  Gold  was  known. 
'  Who  did  that  general  Gold  turn  out  to  be  ? 
—.-General  Smith. 

How  do  you  know  that?— By  the  reverend 
Charles  Humphries. 

General  Smith  came  himself  first  of  all  on 
the  27th  of  August  ?— Yea. 

What  passed  then?---He  went  to  the  Cross. 

Who  went  witli  him?— A  great  crowd  of 
people. 

Mention  some.— Robin  Bennett  was  there. 

Were  the  two  Nairns  there  ?— -Yes. 

What  was  done  at  the  Cross.? — Some  words 
arose  at  the  Cross.  Bennett  said.  One  and  all^ 
or  none  at  all. 

Did  any  body  answer  that?— Yes  ;  general 
Smith  himself.  General  Smith  looked  round 
upon  parson  Nairn,  and  said,  it  should  be  one 
and  all. 

Was  Ihere  any  complaint  made  at  that  time 
by  any  voter  ?---!  cannot  recollect  what  com- 
plaint. 

Was  there  any?— I  don't  remember,  not 
particularly ;  besides 

Besides  what?-— About  one  and  all  they  hal- 
lowed out.  It  shall  be  one  and  all. 

What  was  done  aflerivards  ?  when  they  went 
from  the  Cross,  where  did  they  go?-— The 
Toters  were  ordered  to  public' houses. 

To  what  public-houses  did  they  go?--  -Some 
were  ordered  to  one  pulilie-bouse,  some  to  the 
other. 

Did  general  Smith  gd  to  any  of  those  houses  ? 
—Yes. 

Which  did  you  see  him  at?— The  White 
Hart. 

Whnt  passed  there  ?-• -general  Smith  asked 
them  for  their  votes  at  the  next  election.  One 
Thomas  Richardson  was  there,  and  said  if  his 
friend  Nairn  had  been  as  good  as  his  word,  he 
Deed  not  have  come  to  cauvaaa  thea. 


you  mention  any  of  the  other  peran^ 
? — I  cannot  recidlect. 


Thomas  Douglai  sworn. 


Examined  by  Mr. 


Grose. 


What  are  you? — An  officer  in  tbcexdietl 
Hindon. 

Are  you  a  voter  at  Hindon  ? — T  am. 

Do  you  remember  general  Smith's  ww^ 
to  Hindon  before  the  last  general  elecdoo?— 
I  es. 

When  did  you  first  see  him  ? — It  ini^|  ^ 
about  two  or  three  months  before  tbe  eledioii' 

Do  you  remember  in  what  month?— 1^" 
lieve  it  might  be  in  August.  I  saw  bin  p 
to  the  Cross. 

Where  was  be  when  yon  first  saw  him  ?— 
Coming  in  at  the  lower  end  of  the  town  is  t 
carriage. 

Who  were  with  him?— I  think  bolb  the 
Mr.  Nairns  were  with  him.  . 

What  passed  when  you  saw  him  at  tbeOwer 
—He  made  a  speech  at  the  Cross,  tf  gentle- 
men generally  do  upon  this  occasioo. 

Representing  himself  as  a  candidate?— »» 

Do  you  recollect  any  complaint  *^*T| 
time  in  the  town  in  your  presence?— »«*■ 
Burnett  at  the  Cross  said,  •  one  aod  all. 

Before  or   after   the  speech  ?—Afte»'  "• 

speech.  n-«i^ 

Was  any  answer  given  to  that?.-o«i»» 
Smith  said,  it  should  be  one  and  ail. 
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'  Who  was  with  g^eral  Smith  when  be  said 
this  P — I  think  the  Mr.  Nairus  on  one  side  of 
him,  afad  Burnett  upon  the  other. 

Were  both  the  Naims  near  him  at  that  time? 
-—They  were, 
'  Where  did  general  Smith  go  from  the  Cross  ? 
—I  think  he  went  to  Lucas's ;  but  I  am  not 
certain. 

Did.  yon  see  him  any  where  that  day  after- 
wards ? — ^I  saw  him  at  James  Cuffe*s,  the  White 
Hart,  upon  the  same  day. 

Can  you  recollect  what  passed  at  Goffers  P — 
Thomas  Richardson  was  along  with  us  at 
Cuffe's,  he  told  the  general,  that  if  Mr.  Nairn 
had  been  as  good  as  his  word,  he  need  not  have 
eome  at  that  time  to  them.  * 

Were  those  the  Terr  words,  or  only  tbe  par- 
port  of  the  words  ? — ^Tbe  purport. 

What  answer  was  made  to  this  P— I  did  not 
hear  any  answer. 

Was  Mr.  Nairn  there  P— Yes,  while  Mr. 
Richardson  was  talking,  Mr.  Nairn  put  bis  bat 
towards  Richardson's  face. 

What  was  done  then  P — Nothing  more. 

Did  be  go  away  immediately  P-- He  went 
•oon  afterwards. 

Charles  Smpttm  sworp. 
Examined  by  Mr.  Serjeant  Heath, 

Were  you  a  voter  at  Hindoo  at  the  last  ge« 
neral  election  P — Yes. 

Were  yon  at  the  house  of  general  Hay  ward 
in  the  month  of  Febrnary  1T73  P— I  believe  it 
was  about  that  time,  but  I  cannot  recollect  par- 
ticularly the  favour  of  general  Gold  was  distri- 
buting. 

Did  you  go  there  ?— Yes. 

What  time  did  you  go  there  P — I  cannot  re- 
collect ;  it  was  in  the-  evening. 

Did  you  see  a  great  many  people  there  ? — 
There  were  a  great  many  |ieople  at  the  door. 

Did  you  go  up  stairs  where  the  business  was 
transacting  ? — Yes. 

What  was  doing  there  P — ^There  was  a  man 
'■at  by  tbe  table;  I  was  to  set  my  hand  to 
a  paper,  which  accordingly  I  did. 

Mr.  Serjeant  Dain^,  You  are  not  bonnd  to 
give  an  account  of  what  you  took  yourself— I 
saw  a  man  there  sitting  at  a  table ;  they  called 
faim  Ward. 

What  voters  were  in  the  room  when  you 
were  there  P — Francis  Meade,  Thomas  Howell, 
John  Beckett  and  Joseph  Moody. 

What  did  Ward  doP— I  put  my  hand  to  a 
paper ;  I  did  not  presume  to  read  it  over  whiB- 
ther  it  was  a  note  or  what 

At  whose  request  did  yon  put  your  hand  to 
the  paper  P — I  cannot  tell  positively  who  de- 
sired me. 

What  did  you  find  in  the  paper  P— Five  good 
goI(?eu  guineas :  I  carried  them  home. 

Did  any  body  else  sign  the  paper  with  you  P 
— 1  don't  reraemher  any  person  did.  When  I 
bad  got  the  paper,  my  business  was  done,  I 
'  went  away. 

For  what  purpose  did  yon  take  tbia  mm^ ; 


was  any  thing  sakl  to  you  in  the  room  P— No, 
no  more  than  16  sign  tbe  paper. 

Do  you  remember  any  thing  passing  on 
Easter  Monday  1774,  t)ie  year  afterwards  P— * 
At  tbe  George,  William  Xiucas's. 

What  was  your  errand  there  P-— It  was  for. 
the  same  purpose  :  it  was  a  general  report  that 
the  office  was  opened  at  Mr.  Lucas's. 

Did  you  go  into  the  room  where  the  busi- 
ness was  transacting  P—  Yes. 

Did  you  see  any  voters  there  P—Thomai 
Spencer  tbe  carpenter,  and  Beckett  the  baker. 

Was  any  body  distributing  any  thing  P— 
I  know  not  who  it  was. 

Was  there  any  body  P—- It  must  be  a  sab* 
stance,  or  else  I  conld  not  have  lifted  up  my 
hand,  and  had  it  put  into  it ;  Thomas  Spencer 
ordered  me  to  sign  j  I  put  my  hand  over  the 
door  and  I  received  a  paper. 

Did  you  see  who  delivered  it  to  you  P— • 
No,  I  don't  know  whether  it  was  man,  woman, 
or  child. 

Where  was  the  person  whose  hand  delivered 
you  that  paper  P— Invisible  to  me. 

Was  he  in  tbe  next  room,  or  where  P— In 
tbe  fore  room. 

Did  yon  see  any  body  else  take  the  money  P 
—No. 

What  did  they  give  you*  tbisjast  time  P— I 
carried  it  home,  and  I  found  five  golden  goi- 
jieas. 

Do  you  remember  general  Smith's  coming 
to  Hindon  P— Yes,  i  think  that  was  the  S7th 
of  August. 

Who  was  in  bis  company  P— The  two  Mr. 
Naims. 

Where  did  he  goP— He  went  upon  the 
Cross. 

1  suppose  a  great  number  of  people  assem- 
bled P — A  great  many,  both  strangers  and 
voters. 

Did  Mr.  Nairn  say  anv  thing  at  that  time  P 
—Mr.  Smith  got  up  and  made  bis  declaration 
that  he  came  to  offer  himself  as  a  candidate 
for  the  borough. 

Did  he  say  any  thing  aboat  Mr.  Nairn,  or 
did  Mr.  Nairn  say  any  thing  at  all  P— He  kxiked 
about  and  said  something,  it  should  be  one 
and  all. 

But  before  that  P— I  cannot  recollect,  the 
inhabitants  cried,  One  and  all,  or  none  at  all. 

Did  tbe  captain  sav  any  thing  first  P— It 
was  he  desired  it  should  be  one  and  alt. 

What  did  the  general  say  P — He  said  it  was 
his  desire  it  should  be  one  and  all. 

Was  any  thing  said  at  that  time  to  explain 
tbe  meaning  of  One  and  all  ?--No,  we  knew 
what  it  was  very  well. 

Af^r  this  meeting  was  over,  did  the  general 
oome  where  you  wereP — He  went  from  tbe 
Cross  down  to  the  George ;  be  came  through 
the  town  afterwards. 

Did  you  know  who  general  Gold  was  before 
general  Smith  came  P-— He  was  called  general 
Gold  ;  we  were  rery  uneasy  to  know  who  he 
was  ;  and  it  proved  to  be  Richard  Smith,  esq. 
who Uf«  al  Chilton  lodge  aear  Uungerfbrd. 
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Andrei  twrr^t  •w^ra. 
Examined  hy  Mr.  Fopham, 

ikre-yott  a  voter  at  Hindoa  ? — Yea. 

How  long  have  you  lived  there  P—-Ele?eo 
yeavs  last  August. 

Do  you  remenber  a»y  tbiDg  about  the  dis- 
tribiuioQ  of  favours,  or  any  ihiog  of  that  sort  P 
—Yea. 

When  was  it  F— On  Easter  eve  1774 ;  I 
•ever  received  any  before  tluit. 

Where  did  you  reeeive  that  ?— At  LuGas's, 
at  the  George. 

What  did  vou  receive  that  for  ? — To  vote  for 
general  Smith,  as  I  apprehend. 

Was  geoterk  Smith's  name  meptioned  to 
you  ? — Not  as  I  apprehended. 

Hov  came  you  to  mention  general  Smith's 
name  P-— It  was  reported  such  about  the  town. 

Was  there  any  other  name  mentioned  P— 
Not  at  that  time. 

What  did  you  receive  P — Five  guineas. 

Who  was  there  besides  P-^ Beckett,  Thomas 
Howell,  Th'HBas  Spencer. 

Did  you  s^  them  receive  any  thing  P— -No. 

They  were  in  the  room  ?"-Yes. 

Were  there  other  peof  La  Ihere  i otera  of 
Hindoo  ^— Yes. 

Where  did  yon  receive  thb  money  p— - 
Tbrottgh  a  hole  in  the  upper  part  of  the  door. 

Did  you  see  the  person  that  gave  it  youP — 
No. 

Did  yoD  sign  any  IhingP — ^Yes,  aon^e 
writing  that  was  upon  a  paper :  1  did  not  read 

it 

Did  those  people  yon  have  named  receive  it 
likfwise? — Yes. 

Did  they  sign  the  paper  at  the  same  time  P 
—No. 

Who  did  thoD  P-r-Jiupes  l^yer  ^  grocer, 
Thomas  Penny  a  carpenter,  and  Harry  Savage 
a  breeches-maKer. 

Did  you  aee  them  receive  the  money  P — I 
(Mtw  them  put  their  hands  up  to  the  hole. 

Was  any  thing  said  about  votjLogP^-At^ 
I  h«d  signed  the  paper,  Thomas  Howell  bid 
0ie  pot  my  hand  up  lo  the  hole  of  the  door ; 
I  did,  and  reqeived  a  pi^er. 

What  did  he  say  more? — Nothing  jnoreto 
4he  tKiStaf  n^y  knowledge. 

Do  you  remeqiber  when  general  Saftith  came 
Jk>  Hindofi  P — 1  was  not  at  booM  then. 

Dfd  you  conae  home  while  general  Smith 
jwas  at  Hiadiin  P — ^No ;  I  met  him  upon  the 
road. 

Were  you  at  Hindon  when  general  Sniith 
was  the«e  at  any  time  P— Yes,  about  a  week 
before  the  election ;  I  wfip  not  ati^ome  when  (le 
inaaae  to  Hiadou  first;  as  I  was  comiji^  into 
4own  in  my  return  he  was  going  ooL 

Jeremiah  Lucas  sworn. 

Examined  by  BIr.  Moytey, 

Do  y  au  remember  when  gCHiend  SmUh  (pne 
just  before  the  election  P — ^Yes. 
Yqu  saw  him  ?— Yes. 
Where?  *-At  ^.  Laqus's* 
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Wb#  paatfiA  whevyoa  saw  him  thertM 
did  not  speak  to  hiou 

What  was  said  to  him  P — He  went  op  to  lbs 
Cross ;  and  as  be  was  going  op  the  iohabitanti 
cried,  One  and  all. 

What  did  the  general  say  to  thatP^Hc 
stood  upon  the  Cross,  and  he  repeated  the 
words. 

He  said,  One  and  all  P-r-Yes. 

Did  he  say  that  more  than  onceP— Idoa't 
remember  that  he  did. 

Was  it  constantly  said  by  the  TOten,  Oat 
and  all  P-Yes: 

Apd  did  he  constantly  make  that  auwcrU 
them  P— Yea. 

Mr.  Serj.  Davy.  Did  he  aay  it  more  tbii 
once? — A,  No. 

Mr.  Afoyiey.  Did  he  constantly  make  dut 
answer  when  they  constantly  said  itP— J.  Yei. 

Did  you  say.  One  and  all? — No. 

Repeat  Bs^im  what  general  Smith  smiL— 
General  Smith  was  up  at  the  Cross,  aod  the  ia- 
habitants  cried,  One  and  all.  He  stood  at  the 
Cross,  and  repeated  those  words,  Doe  and  aU; 
and  he  did  not  know  but  what  they  weieali 
made  easy. 

Were  yon  at  the  George  upon  Eastsr  Moo- 
day  P— Yes. 

Some  money  was  giveo  you  P — Yes. 

Who  were  pvewnt  then  P--Thomat  8p<eMcr 
carpenter,  John  Bee)bett  a  baker,  aod  iWm 
Howell.  I  do  not  remember  any  body  elae: 
it  was  upon  a  Monday  or  Saturday. 

There  were  some  notes  giveo,  were  there 
not  P—Yes. 

Who  gave  notes  P— We  put  our  bands  toi 
paper. 

Who  put  their  handi  to  the  paper  at  thesiiM 
time  as  youP — John  Baldwin,  Edward  Qeo- 
kett,  and  Robert  Tylev. 

ThcjT  all  received  the  same  money  as  yos» 
^fe  gumeas  P — I  never  saw  theirs. 

George  Spender  sworn. 
Examined  by  Mr.  BuUer, 

Were  you  at  the  George,  at  Lucas's  ?— Y* 

When  r— I  cannot  recollect  what  time. 

How  long  before  the  election  P—€ihd« 
4ime. 

Whal  thnc  of  the  year  P— I  cannot  sij 
exactly  what  month  it  was. 

What  was  done  ftheieP— I  went  up  io|o« 
ohaodber.  There  was agentleman  there :  toe/ 
told  me  his  name  was  Ward :  whether  it  vs* 
or  was  not,  I  do  not  know.  He  said,  bis  Dooey 
was  out;  but  he  would  borrow  some.  Ipv< 
my  hand  to  a  paper,  aod  be  pot  a  pspenoto 
^ly  hfnd  which  contained  five  guineas. 

Did  any  body  else  receive  any  thing  sttnit 
time  ?— My  son  was  with  me;  I  beliere  be  re- 
ceived the  same. 

Was  It  mentioned  in  whose  favour  this  wsi 
given  ?— I  don't  remember  that  it  was. 

Were  you  at  the  Geoige  on  Easter  Moodsy  r 
—Yes.  ^     ^.t^ 

Who  was  there  then  P—Thooas  ^waCBf  »• 

cfirpei^  and  John  JBeok^ 
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Whftt  ii  Bceketi  ?— A  Uker. 

Wbat  wn  done  lheiir-*W«  «igiie4  a  ikMc! 
then. 

Wai  yoorton  there  ?-*-Tm. 

Did  he  recetve  teylhibgr— I  sopiNwe  be 
did ;  I  did  not  tee  hm  reoeire  it.  We  both 
pnt  OUT  hanidt  to  a  paper. 

00  yoa  remember  when  general  Smith  cane 
to  Hindon  f—- Yet, 

0id  yoa  hear  ih»  erj  *  One  and  all  f * — 


Did  yoa  cry,  <  One  and  all  P'— Yes. 

TFhat  did  yon  mean  by  ^al?— Thai  we 
aboold  all  be  satii^ed. 

'    Had  there  been  any  uneasiness  in  the  town 
before  F—I  cannot  recollect  any  oMaainess. 

Were  jou  at  StDdon  en  the  Satarday  before 
<1ie  election  ? — Yds. 

Was  there  any  4Xv  in  the  StrMs  then  P-*- 
There  was  a  talk  of  Pnndi. 

Whom  was  that  talk  of  Pnnch  among?— I 
cannot  say  who ;  one  neighbour  to  another. 

Was  there  any  Panch  came  f-— f  n  the  even- 
ing there  was  sbmething  went  about  in  dis- 
guise. 

What  did  that  somethmg  do  f— He  came, 
and  Elias  Stevens  knodked  at  my  door  iHfh  a 
long  stiek.  I  heM  oat  my  hand,  and  soAne- 
bodv  put  a  paper  into  my  hand. 

Who  pnt  that  into  your  hand?— The  person 
hi  disgmse,  to  the  best  of  mv  knowledge. 

What  was  hi  that  paper  r^-lt  comained  frre 
guineas. 

JRcuben  Sumet  sworn. 

Examined  by  Mr*  Seij.  Grose. 

Do  you  live  at  IlindonP-7-Yes. 

You  are  a  ?oter,  are  yoa?— *  Yea,  I  voted 
last  time. 

Do  yoa  raneasber  general  Smith's  coming 
la  Bindoa  P— Yes. 

Who  oame  wkh  him?— Mr.  Nairn,  the 
parson. 

Did  the  captun  come  with  him  P-^I  cannot 
say ;  very  likely  he  was  there ;  I  saw  the  par* 
son  there. 

Do  you  remember  their  coming  to  the  Cross  P 
—I  do ;  I  saw  them  at  the  Cross :  when  gene- 
ral Smith  oame  to  the  Cross,  be  said  he  came 
t6  offer  himself  for  the  borough,  and  hoped  it 
woold  be  agreeable  to  all :  I  stood  by,  aUd 
cried,  *  One  and  all.* 

Was  any  thing  etee  said  bat  *  One  and  aH  P' 
»-- Nothing  at  all. 

Wiiat  was  said  upon  that  P— The  general 
Indeed  upon  the  parson,  and  then  turned  round 
a«d  aaid  '  it  should  be  one  and  all.' 

Was  this  repeated  P— -No. 

Did  several  other  persons  cry  out  *  One  and 
alt  P' — ^Yes,  there  were  a  jj^^reat  many,  vbten 
iiwad  theCross,  they  all  cried,  *  One  and  alL' 

Weve  there  any  words  folk>wed  after '  One 

'  all  P'— Nothing  mentioned. 

Examined  by  Mr.  S^.  Beath. 
^Wtti»  you  a  voter  at  thclast  genend-eleefion 
ler  Hindon  P-*YeiK, 


's  coming 


Do  yoa  rMMMRMr  gwttal 
to  Hindoo  P— Yea. 

Where' did  he  go?— To  the  Cross. 

What  did  he  say  tiiereP— I  did  not  hear 
him. 

Did  general  Smith  speak  (0  yoo  ?— Yea,  at 
the  While  Hart. 

Who  was  in  company  with  him  P— Danid 
Laaifbert  and  Thomas  Douglas. 

Was  any  body  else  in  company  P— Yes, 
one  or  two  waref  bat  I  do  not  remember  who 
they  were. 

Wtrat  did  the  geaeral  say  to  you  P— He 
asked  me  for  my  rtm  and  interest.  1  said,  i7 
Mr.  Nairn  had  done  what  be  ou|fht  to  have 
done,  he  would  have  had  no  occasion  to  come 
'Canvassing  the  town  that  day. 

Was  Jm,  Nalm  in  company  P-^Y«s,  bofh 
the  Nairns :  the  parson  put  bis  hat  up  against 
my  face,  and  saiid,  Hush !  hush  t  we  mutthave 
oothoreoflhsft. 

What    passed    then?— The   general 


hrustled  os ;  vainiain  Nairn  took  Dim  hy  one 
arm,  and  another  person  took  Nairn  w  hik 
arm,  and  i^y  hustled  him  f4t,  I  tsok  the 
general  by  the  arm,  and  said.  Please  to  hear 
what  I  have  to  say ;  btft  he  went  off,  aod  there 
was  no  more  contMati<tti  at  thai  litaie. 

ikad  you  any  conversation  with  him  after- 
wards P— He  came  to  toy  shop  another  day, 
and  there  he  ad«ed  me  form  tote  and  lnte<> 
rest :  I  told  him  as  I  did  berore,  that  if  Mr. 
Nairn  had  done  what  htt  oogltt  to  have'done, 
there  would  have  been  no  oooasioB  to  ha^a 
come  canvassing  then. 

Who  was  in  compatiy  vrHh  hi&»P'^-?ar» 
son  Nairn  said  1  was  a  liar,  he  had  pro- 
mised nothing:  I  toM  him  he  was  a  liar, 
he  had. 

Was  g^eral  Smith  preaent  at  tMs  conversa^ 
tion  P — ^He  was ;  he  went  back  a  little  from 
the  shop- door;  then  another  man  whispered  in 
his  ear,  and  he  came  'back  and  vrhispered  Hi 
my  ear,  and  said,  Bfodam  Beekford  al  Pont* 
hill  desired  her  trades-people  to  sup^rt  his  m*- 
terest. 

Was  any  menlion  made  of  what  money  you 
Were  to  have?— No. 

Did  you  say  What  Mr.  Naim  promiseA  P— € 
did  not  say  Isrther  than  what  I  mentioned. 

IKd  you  say  what  he  ought  to  have  done  P-— 
That  woold  'have  made  the  town  easy. 

What  was  the  convenation  that  paaied  P— 
We  gave  one  another  the  lie,  and  then  said  no 
more. 

Had  Mr.  Nairn  promised  you  any  thing  P— 
He  had'promfised  me  ndlhing  in  particular,  but 
he  had  prdmised  that  every  man  in  the  towfi 
should  be  made  easy  alike. 

When  was  that  promSae  made  P'^^At  theflrst 
beginning  of  it. 

What  time  was  it  you  talked  with  Francis 
Bleade  abont  this  money  P— At  Easter  eive. 

Whatilid  4ie  desine  yoo  to  say  to  them?*-* 
He  desired  that  those  who  had  not  fiMf^ived 
money  ^faodld  ^lay  till  Monday,  and  to  tfloaa 
thai  hady  it  should  be  made  op  tea. 


1S63]  16  GEORGE  III.    TfiakqfR.Sn^handT.B.H<Jiif,^V^^   [19H 

John  BMmm  swom.-  . 


Examined  by  Mr.  Popham. 

An  you  a  voter  at  Hindoo  ? — Yes. 

How  luog  have  you  been  a  voter  P«— When 
I  came  of  age :  1  voted  at  tbe  last  election. 

Do  yoQ  remember  auy  money  being  given  ? 
*-  -Yes. 

At  what  time  f — Upon  Easter  Monday  at  the 
George. 

Did  yoa  receive  any  ?— Yes,  I  had  a  small 
paper  there.    ^ 

How  mucb  did  it  contain  ?— Five  guineas ; 
I  had  it  through  the  hole  over  the  door. 

Did  you  see  the  person  that  gaye  it  you  ?-«- 
No. 

Did  you  see  any  body  else  receive  it  ?— Yes, 
Jeremtah  Lucas,  Edward  Beckett  and  Robert 
Tyler. 

Did  they  sign  a  note  with  you  P-~Yes. 

Whose  money  was  this? — 1  don't  know, 
Uiev  did  not  tell  me. 

.    Do  you  remember  any  others  receiving  it  at 
this  time  ? — No. 

Or  at  any  other  time  ? — Not  upon  that  ac- 
count. 

Who  was  talked  of  as  the  candidate  for  Hin- 
doo at  this  time  ? — General  Gold. 

Whom  did  vou  at  that  time  understand  by 
l^eueral  Goldr — We  did  not  understand  any 
other,  but  that  it  was  general  Gold  at  that 
time. 

Who  did  general  Gold  turn  out  to  be  at  that 
lime  ? — General  Smith. 

Was  general  Smith  called  by  any  other 
jiame?— Only  general  Gold  and  general  Smith. 

Cross-examined  by  Mr.Serj.  Davjf, 

How  do  you  know  that  general  Gold  and 
general  Smith  is  the  same  person  ?— 1  under- 
.  stood  it  so. 

Do  you  know  that  there  is  not  such  a  per- 
son as  general  Gold  ? — I  don't  know. 

When  you  heard  of  general  Gold,  you  had 
not  heard  of  any  other  person  ;  afterwar(is  ge- 
neral Gold  dropped  it,  and  in  his  stead  came 
general  Smith  ;  and  then  when  general  Suiith 
came  you  did  not  know  but  it  was  the  same 
person :  that  was  all  you  knew  of  it  l*-^ Yes. 

Mr.  Popham.  Did  captain  Nairn  or  parson 
Nairn  introduce  any  other  person  by  tbe  name 
of  genieral  Gold  ? — A.  When  they  came  to 
town  they  produced  general  Smith. 

Thomas  Penny  sworn. 
Examined  by  Mr.  Morris, 

You  live  at  Hindoo  with  your  father  f— 
Yes. 

What  is  his  name?— William  Penny. 

Do  you  remember  general  Smith's  coming 
to  town?— I  don't  remember  any  thing  of  his 
coming  to  town. 

Do  vou  remember  any  thing  of  his  being  at 
your  lather's  ?— -Yes,  about  a  week  before  the 
election. 

What  conveisation  passed  there  ?— jStfOie  of 
*^'s  voters  ctiedi  Que  and  all, 


What  said  the  general  to  that?-»-it  ii » 
long  ago  I  canndt  recollect  what  answer  bi 
maoe  to  it. 

Did  he  make  any  ?— Somebody  made  u- 
swer,  and  said,  it  should  be  one  and  all,  vbe- 
ther  it  was  him  or  no  I  cannot  say. 

Who  was  it  if  it  was  not  be?— 1  be  not  oer* 
tain. 

.  Who  do  you  think  it  was?— Captain  Nairn 
was  with  him. 

Was  it  either  be  .or  captain  Nairn?— I  4d 
not  know. 

In  February,  1773,  were  yon  at  Hsyward'if 
— Yes. 

What  passed  there? — I  saw  some  TOten 
sign  their  hands  to  the  notes. 

Did  you  sign  yours  ? — Yes. 

Who  signed  with  you  ?— Thomas  Wjo^ 
Robert  Wyer,  and  John  Wyer. 

They  joined  with  you  in  a  note?— Yes. 

Did  you  get  any  thing  for  that  note?— Ye^ 
five  gumeas. 

Had  they  any  thing? — They  took  off  the 
table,  as  I  did,  something  wrapped  up  in  a  kit 
of  brown  paper. 

Were  you  at  Lucases,  the  White-hone^ 
upon  Easter  eve  ? — Yes. 

What  passed  there? — There  was  a  fivw 
there. 

The  same  as  it  was  at  Hay  ward's  ?-^Yei 

Who  were  the  Mople  that  signed  with  jm 
there  ?— Andrew  Farrat,  Henry  Savage,  iml 
James  Wyer. 

Who  were  there  besides  ?^Beckett,  Spencer 

and  Howell. 

How  did  they  act?— John  Beckett  kept  on 
writing.  . 

What  did  Spencer  do?— I  imagine  be  tatk 

tbe  notes  we  signed. 

What  did  Howell  do  ?— He  was  there. 

But  did  he  act  at  all  ?— I  cannot  remsnM 
that  he  did,  but  he  was  in  tbe  room  along  wilh 
them. 

Thomas  Moore  sworn. 
Examined  by  Mr.  Moysq. 

Do  you  remember  being  at  the  Angd  ^ 
Hindoo  just  before  tbe  election? — Yes. 

Was  general  Smith  there  ?— Yes. 

Do  you  remember  any  conveisatioa  men 
about  the  election  ?— Yes. 

What  was  said  ?— 1  asked  the  general  wbjr 
be  had  not  made  all  the  voters  alike  one  and  afl; 
he  said  he  meaiit,  one  and  all,  and  it  sbeuM  m 
done  and  soon.  • 

Do  you  recollect  upon  whst  dav  this  wiir 
—No,  It  was  some  time  in  September. 

Tbe  September  just  before  the  eledios?- 

What  was  said  besides  ?— Parsoo  N^*^ 
me  by  the  hand  and  desiretl  me  to  P"»<*y^": 
farther,  not  just  then,  f  ••r  tbe  general  ao<^  »«■ 
would  wait  upon  every  man  at  his  own  d«"" 
that  had  not  received  tbe  ikvour.  ^ 

Did  he  say  any  more  ?— Mr.  Nairn  U»«f 
leave  aad  went  away  directly. 


^  Brihenf  at  tie 


Wis  tbm  toy  tbioff  mortsftM  by  general 
fihBith  ift  that  timef— Mot  at  1  remember. 

Yoo  saw  Mr.  Nairn  afterwards,  did  not  yon  P 
^— Yes,  opposite  tbe  barber's  shop. 

Wbeo  was  this  r— The  Saturday  before  tbe 
deetioDy  which  waii  opon  a  Monday. 

How  sooD  after  toat  ueetioff  was  it? — 
Abeat  a  week  or  ten  days :  I  asked  him  Why 
tie  did  not  make  thcte  all  easy,  be  said  it  shbold 
be  done  soon. 

Did  he  iMiy  any  thins^  more  f — No^ 

How  SOOD  after  this  conrersadoo  was  it  that 
Punch  daneed  P— The  same  evemng,  I  believe ; 
I  did  not  see  Punch. 

CroMoexamined-  by  Mr.  Serj.  jyavy. 

Who  was  in  the  room  at  tbe  Angel,  besides 
yon  and  general  Smith  and  Mr.  NotrnP— 
Henry  Huff,  John  Hooper,  Robert  Rawden. 

Who  besides  P— -These  were  some,  there  were 
others ;  young  Henry  Huff  was  there,  and  I 
believe  one  of  the  Stevens's  was  there. 

Was  Penny  there  P— I  believe  not. 

Or  Lambert  P— No. 

Or  Douglas? — 1  don't  recollect  that  he 
was. 

I  believe  Simpson  was  there,  was  he  not  ? — 
1  cannot  remember. 

Was  Andrew  Farrat  or  Spender  there  ?-rI 
cannot  sa  v. 

Or  RoBert  Burnett  or  Thomas  Itichardson  P 
-—Thomas  Richardson  was  not  there; 

Thomas  Penny  ? — He  was  not  there. 

There  were  a  great  many  people  there  P— 

Yes. 

And  this  was  said  loud  in  the  hearing  of  a 
great  many  people  ? — Yes. 

They  all  heard  it  then  as  well  as  you  ? — 
Yes. 

fiut  what  was  said  by  the  barber's  shop  no- 
body heard  but  yourself? — I  don't  know  that 
any  body  might ;  there  was  Luke  Meade  stood 
close  by  us ;  whether  he  beard  what  we  said  I 
cannot  tell. 

He  was  near  enough  to  hear  .without  listen- 
ing, was  he  P— Yes. 

Elioi  Stephens  9won4 
Examined  by  Mr.  BuUer. 

Did  general  Smith  come  at  any  time  to  your 
boose  at  Hindoo  ? — ^Yes. 
'   Who  were  with  him  P— Beckett  and  the 
l^aims. 

:  Wbaiwassaidby  general  Smith  to  yon  P— 
He  asked  me  to  five  him  my  vote  at  the  next 
election ;  1  said  I  would  not  promise  him ;  he 
asked  me  for  what  reason ;  1  said  because  he 
had  not  been  as  good  as  his  promise ;  said  he, 
what  do  you  mean  by  that,  I  doti't  know  what 
you  mean  by  it ;  the  general  popp'd  back,  and 
then  Nairn  said.  As  sure  as  Ooo  is  God,  etery 
thing  shall  bd  to  your  expectation. 

Which  Nairn  wasthat  ?— The  parson. 

Did  you  tell  general  Smith  what  the  promise 
was  that  he  had  not  been  sq  good  as  P*i>-I  cao- 
aot  say  whether  1  did  or  not*    I  toM  him  the 
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town  were  uneasy  in  general ;  and  therefore  1 
ahoold  not  promise  my  Vote. 

Cross-examined  by  Mr.  Marufield. 

^  So  when  you  said  he  had  not  been  tis  good  as 
his  word,  be  asked  you'  what  you  meant  by 
tbatP«-The  parson  did. 

What  did  general  Smith  say  to' yon  ?-«^ No 
more,'Only  asked  me  for  my  vote  ;  and  when  1 
told  him  I  would  not  promise  him,  then  ha 
struck  out  at  the  door,  and  then  it  was  parson 
Nairn  spoke  to  me. 

Mr.  puUer,  Was  it  to  general  Smitli  or  to 
Mr,  Nairn  that  you  said  you  had  been  deceiv* 
cd  ?— To  parson  Nairn.  ^  • 

Was  any  thingsaid  about  your  being  deceived 
before  general  Smith  turned  out  ?— -No,  I  told 
Mr.  Nahrn  the  town  were  uneasy :  he  asked  me 
what  I  meant  by  it ;  I  told  him  it  was  report* 
ed  that  500  or  5,000  guineas  were  to  be  giveil 
at  separate  times,  that  it  was  to  be  given  to  the 
town  all  in  getieral,  that  they  had  not  been  so 
good  as  their  word,  and  therefore  I  would  not 
promise  my  vote. 

That  then  be  used  the  expression,  that,  as 
sure  as  God  is  God  every  thing  should  be  to 
your  expectation  P— Yes. 

Mr.  Seij.  Dstry.  General  Smith  heard  no- 
thing of  what  yon  bad  said  about  being  deoeiv* 
cd  P — No,  he  was  gone  out  at  the  door.  • 

-  Was  it  belbre  general  Smith  went  away  that 
Mr.  Nairn  sAd,  As  sore  as  Ged  is  God  yo«, 
shall  have  no  reason  to  complain  P-^No,  it  was 
after  he  was  gone  out  at  the  door. 

Court*  Do  you  know  where  general  Smith 
went  when  be  went  out  of  th»  house  P— He 
went  to  every  voter's  house. 

Did  he  wait /or  captain  Nairn?-— I  cannot 
take  upon  me  to  say  wuether  he  did  or  not,  be^ 
cause  I  was  in  the  house, 

Mr.  Serj.  Dawy.  He  had  a  great  many  peo* 
pie  with  him  liesides  captain  Nairn,  had  he 
not  ? — ^Yes,  he  had.  . 

The  Evidence  id  sdpport  of  tbe  loformatioa 
being  closed,  Mr.  Serjeant,  Davy  made  a  Speech 
to  the  Jury  in  defence  of  bis  Client,  but  did 
not  call  any  witnesses. 

After  Mr.  Baron  Hotham  had  suoMned  up  ' 
the  Evidence  to  the  Jury,  they  returned  a  ver« 
diet,  finding  the  Defendant   Guilty   of  the 
Charge  alleged  in  the  Information. 


The  remainder  of  the  Record  in  this  Case, 
as  reported  m  Douglas's  Controverted  Eleo-> 
tions,  is  as  follows : 

*<  Whereupon  the  said  Attorney  General  of  our , 
id  lord  the  king,  who  for  our  aaid  lord  the 

Sin  this  behalf  prosecuteth,  for  our  said* 
the  king  prayeth  the  consideration  of  the 
oonrt  here  in  the  premises,  and  that  due  pro* 
cess  of  law  may  be  awarded  against  him  the 
said  Richard  Smith  in  this  behalf,  to  make  him 
answer  to  our  said  lord  the  king  touching  and 
oonceming  the  premises  aforesaid  :  wherefore 
the  sheriflTof  the  said  county  of  Wilts  was  com* 
4" 
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taunM  that  Jbe  fbould  npl  foHmff^y  vmmb  pf 
any  liberty  in  his  bailiwick,  but  that  h«  aheald 
cause  bim  to  come  to  answer  to  our  said  lord 
the  kiDg  touchiug  and  concerning  tbe  premises 
afdresfid.  Aad  now  (tbat  ia  to  aay)  on  Totes- 
day  neict  afusf  tbe  octare  of  Saini  Hilary,  in 
the  same  term,  before  aar  said  lord  the  king  at 
^VfsstmiMler  coiDeth  the  said  Richard  Smith, 
by  William  Sidgwick  his  attorney ,  and  having 
tJtaj'd  the  aaid  informalion  read,  he  saith  tbat 
be  ia  Ilfot  Gnilty  thereof,  and  berenpon  he 
putteth  himself  upon  tbe  conntry;  and  the 
aforeaaid  Edarard  Tborlow,  esquire,  who  fu-o- 
aecutAth  for  our  aaid  lord  the  king  in  this  be- 
half, dotb  ^e  like:  Therefore  let  a  jury  there«> 
lifMin  come  before  bur  said  lord  tbe  king,  on  the 
octave  of  tbe  puriilcatioB  of  the  blessed  Vhrgin 
Mary,  wheresoever  be  shall  then  be  in  Eng- 
laodf  by  whom  the  truth  of  tbe  matter  may  be 
Iba  better  known,  and  who  are  not  of  tbe  kin- 
dred of  the  said  Riefaard  Smith,  to  try  open 
their  oath  wliether  the  aaid  Richard  Smith  be 
guilty  of  the  premises  aforesaid  or  not :  be- 
cause as  well  the  said  Edward  Thurlpw,  esquire, 
who  proaacutfllb  lor  oiir  said  lord  the  king  in 
Ihia  Mhalf,  as  tbe  said  Richard  Smith,  nave 
Ibereupon  put  themselves  upon  tbe  si^id  jury, 
tbe  save  day  ia  given  as  well  to  the  aaid  Ed- 
paid  Tborlow,  es^nire,  who  prosacotetb  for 
our  said  lord  tbe  king  in  tbia  benalf,  as  to  the 
■aid  Richard  Smith  j  at  which  said  time  (to 
vit)  on  tbe  octave  of  tbe  Puiificatioii  of  the 
Uemad  Virgin  Mary  aforesaid^  before  our  aaid 
lord  the  king  At  Weatminater  coma  aa  well  the 
•aid  Edward  Tborlow, esqoivo,  who  nroftecotetb 
fa  out  said  k>rd  thokhig  m  this  behalf,  as  the 
■aid  Richard  Smith  by  bia  attorney  aforesaid ; 
■Ad  tbe  sheriff  of  the  said  county  of  Wilts  re- 
Urn^  the  namea  of  twelve  jurors,  none  of 
wbom>como  to  try  in  form  aforesaid^  therdbro 
tbe  sheriff  of  tbb  said  eoanty  of  Wilts  b  com- 
nanded  ijM  bo  do  opt  forbear  by  reason  of  any 
liberty  in  bia  bailiwick,  but  .that  be  distrain  the 
jurora  last  aforesaid  by  all  their  lands  and  chat- 
ties in  bis  bailiwiGk,  so  tbat  neither  they,  nor 
^ay  ooe  for  them,  do  put  their  hands  to  the 
same,  until  he  shall  nave  another  command 
from  our  aaid  lord  the  king  for  that  purpose, 

Stbat  be  aiiawer  to  our  said  lord  tbe  king  for 
iasoea  thereof,  so  that  be  may  have  their 
fcodiea  before  our  said  lord  tbe  king,  in  fifteen 
days  from  tbe  feast  day  of  Easter,  wheresoever 
he  shall  then  be  in  Eoglaod,  or  before  tbe  ius- 
tices  of  our  said  lord  tbe  kinff  assigned  to  hold 
the  assizes  in  and  for  the  said  county  of  Wilts, 
if  they  shall  come  before  that  time  (tbat  is  to 
■ay)  on  Saturdajr  the  9tb  day  of  March  next, 
•t  New  Sarum,  in  tbo  said  connty,  according 
to  the  form  of  liio  statute  in  tbat  case  made  and 
provided,  to  try  upon  their  oath  whether  tbe 
■aid  Richard  Smith  be. guilty  of  tbe  premises 
aforesaid  or  not,  in  dafoult  of  tbe  jurors  afore- 
said who  came  not  to  trv  in  form  aforesaid  f 
therefore  let  the  sheriff  of  the  said  county  have 
the  bodies  of  the  aame  jurors  accordingly  to  try 
in  form  aforesaid :  tbe  same  day  is  given,  as 
wall  to  tbe  aaid  Edward  Tborlow,  esquire,  wbo 


praosoqtetb  for  onr  fpud  lord  4io  kbiff  ip  Ibi9 
behalf,  aa  to  tbe  said  Richard  fipith  »  at  wki^ 
time  (to  wit)  io  fifteen  days  froni  the  feast  day 
of  Easter  aforesaid,  bsfore  our  Sf^id  lord  the  kioff 
at  Weatminster  cone  oa  we(l.tbo  said  £d«»m 
Tburlow,  esquire,  wbo  proaacot^  for  our  ml 
lord  tbe  king  in  this  behalf,  ■#  tbe  said  Qicbpod 
Smilb  by  bis  attorney  aforaaoid  <  ftud  tb^ftfsra- 
aaid  justices  of  aasiae,  beforp  arbofo  tjv  itjl 
jury  came  to  try  in  form  afores^,  seat  b^ 
their  record  bad  before  tbeoi  in  ibsse  woiib; 
(th^t  is  to  say)  afterwards,  on  the  day  ss(l  at 
the   plaoe  last  within   meotioaed,  bef^m  fir 
James  Eyre,  knight,  and  sir  Beauoipnt  Eotbipii 
knight,  two  pf  the  barons  of  bis  majesty's  ooart 
of  Exchequer,  justices  of  our  said  lord  Oik)aB% 
'assigned  to  bold  tbe  iissizes  in  apd  for  tfae 
county  of  Wilts  ^iibin  mentioned,  according 
to  the  form  of  the  statute  in  such  cafe  maijf 
and  provided,  come  as  well  the  wiUiio-oaiSc' 
Edward  Thurb)vir>  esquire,  wbo  prpsepuietb  fiv 
our  said  lord  the  kipg  iu  this  behalf,  ap  tbf 
within  named  Richard  Smith  by  bis  attonKj 
within  mentioned ;   and  the  jurors  of  tbe  jsfj, 
whereof  there  is  mention  within  made,  wig 
called,  some  of  them  (to  wit)  William  BeoBd 
of  Norton  Bavant,  e8C|uire,  Richard  8ootbbjrw 
Bolford,  esquire,  William  Hitter  of  Newlof 
Toney,  aequire,  Thomas  Moore  of  Durrinf  isa, 
esquire,  Francis  Dugdale  Astley  of  Ererkyi 
esquire,  and  John  Whitelock  of  £fstriilge» 
esquire,  come  and  ar^  sworn  upon  the  aaid 
joiy  ;  and  becaii^  tbe  rest  of  tbe  said  jorvdo 
not  appear,  therefore  othera  of  tbe  bjMaaacn, 
being,  chosen  for  this  purpose  by  tbe  sheriff  if 
the  said  county  at  tbe  request  of  the  8|id  fd* 
ward  Tburlow,  esquire,  by  the  commaod  o( 
the  «aid  justmes  are  ^new  appointed,  wbooa 
names  are  affiled  in  thcpannel  within  writtok 
according  to  the  form  of  the  atatute  in  aaca 
case  made  aud  provided  i   %n4  |hf  jaron  t^ 
anew  appointed  as  aforesaid,  (to  wit)  Jsmcs 
Hancock  of  Spiallbrook^  Edward  Bra^bcr  of 
Stockton,  John  Ferris  of   Warmipster,  Jobi| 
Ford  of  Potteme,  John  Jerrard  of  fuotbill  Qi^ 
ford,  and  William  Lawrence  of  Akierbu7,  l«- 
ing  called,  likewise  come  and  are  sworn  upos 
tbe  aaid  jury;  and  therenpou  public proeb- 
mation  being  made  for  oqr  said  lord  the  kio^i 
as  the  custom  is,  that  if  an^  one  will  inforai 
tbo  juatioea  aforeaaid,  tbo  king's  aeijsaat  at 
law,  the  king's  attorney  general,  or  tbs  jarM 
of  the  jury  aforesaid,  eoocomiog  the  Mtt^ 
within  cpntained,  he  should  come  fortbi  m 
should  be  heard .   and  hereupon  Natb  0|''% 
aeijeant  at  law,  ofiereth  himself  on  tbe  haball 
of  our  aaid  kml  tbo  bing  to  do  this ;  wbefai|iM 
the  Court  here  procee&tb  to  take  tbeaM  ^ 
<|oeBt  by  the  jurors  aforesaid,  oow  bereaap^'* 
ing  for  the  purpose  aforesaid;    wbo  Mi*f 
elected,  tried,  aod  sworo  to  speak  tbs  Irstft 
concerning  the  matters  within  coataia^  >9 
upon  their  oath  tbat  tbe  aaid  Richard  SouMI 
GuUty  of  tbo  premiaea,  in  the  iaftrffSlif 
within  specified  and  charged   opon  ^>?*^ 
manner  abd  form  aa  in  and  by  tl^  aaid  laitf* 
VMUion  is  within  alkgied  agaJBst  hiaa.'' 


am 


fit'  MHth-jf  at  Oe  HmOa*  SMHM. 


A.  D.  irrA 


Cim 


Proceedings  against  Tromas-Brand 

HoLtldy   £6(1.  FOR  BftlBERTy  UPON 

THE  Information*  filed  against 

RfM  BT  THE  AtT* ORNBT  GeNERAL^ 
BY  ORDER  OF  THE  HoUSE  OF  COM- 
MONS, 16  Geo.  3.    a.  d.  1776. 

« 

Coufuel  far  the  Cr^wn, — ^Mr.  Serj.  DftTy« 

Mr.  Serj.  Qitwe,  Mr.  Serj.  Ilemtli«  Mr.  Pop- 

iMm,  Mr.  Morris,  Mr.  Meysey. 

Counsel /or  tie  btfendant, — Mr.  Mtasfield, 
JKlf.  fiullei^,  Mr.  Ban. 

Mr:  MwfHy  opened  the  Tnformatioii.  After 
^bich,  Mr.  Sei^iit  Dav^y  stated  tbe  facts 
upon  which  the  charge  afainst  the  defeDdaot 
fewMled,  and  then  the  Ooaasel  for  the  pro- 

dtioB  proceeded  to  ^xamiDe  the  witneaseB. 


A  Copy  of  the  Writ  for  th«  Election— of  the 
ft^ant— of  the  Precept— and  the  Pbll,  were 
prodaced,  as  on  the  former  Trial. 

IVanctf  iietM  sworn. 
£zftniined  by  Mr.  Serjeant  Grote. 

tit  ydu  rehiemb^  Mr.  ddllis  comings  to* 
JHtndon?— Yea,  a  aM>ttth  Of  six  weeks  belbre 
fll^  electton  h^  #as  with  one  John  Ste? ens,  a 
iMitch^. 

What  has  pasaeil  doneemin^  Bfr.  HolHs  atid 
Iftt^eni  it!  yonr  presence? — I  was  biUetted  at 
fSbt  Swan,  tb^  saine  as  tbe  rest  of  the  roters 
were,  I  belie?e,  by  Henry  Huffe  and  old  Ben- 

elfliA  Cholae^ ;  Mr.  Stereos  said  he  had 
ooffht  a  (^ntleman  to  propose  to  tbe  borongfb ; 
f  toffo  bitA  I  thought  be  had  no  right  to  pro- 
I^Qiie  4  gtnffeman. 

What  Stevens  was  that?— Jobber  Stereos. 

Did  you  erer  see  Mr.  Hollis  before  P-~No, 
fllH*  since ;  I  saw  him  at  Ibis  time  at  the  Cross : 
Mr.  Hollis  said,  he  was  a  gentleman  of  honour, 
and  that  be  would  be  as  gm)d  as  ajoy  gentleman 
thftt  should  come  to  the  borough :  then  there 
was  a  cry,  *  One  add  all :'  Mr.  Hollis  said,  It 
iboald  be  one  and  all. 

Did  any  tbio^  else  pass  P— Nothing  more. 

When  was  this  ?— «-Ahout  a  month,  or  there- 
AM>uts,  before  the  election. 

Was  Mr.  Hollis  known  at  Hindoo  at  that 
liiDeP'^-^ltaly  by  tbe   representation  Stevens 

Eve  of  him' ;  be  wai  a  stranger  in  tbe  borough 
Tol-e  (bat  time. 
.  Ho  you  ever  remember  Mr.  Hollis's  saying, 
Ibtoy  should  be  satisfied  .^—I  think  Mr.  Hollis 
Aid  so ;  but  I  cannot  be  certafn  to  ettry  word 


that  passed,  it  being  so  long  ago ;  be  said  it 
iboold  be  one  and  all,  and  I  thmk  he  said, 
they  should  all  be  satisfied. 

Do  you  know  of  aoy  money  given  by  Mr. 
HoUit  or  Stevens?— Not  of  my  own  know- 
ledge. 


*m^L. 


ti'^t. 


*Tbe  Information  was  the  same,  mutath 
tmdikdki  with  that  agtitttat  SmUb.  See  p.  iflsr. 


CMIs-exattiined  by  Mr.  MaiufkUt. 

You  were  a  witness  before  the  Committee  bt 
the  House  of  C6nimoDs ;  have  you  been  a  wi(. 
ness  in  any  otbff  cause  relating  to  Hindoo  ?— 
— Yes,  on  the  trial  this  moruingf. 

Any  otbebP— I  was  called  in  once  before  tfif 
House  of  Commona. 

Aye,  I  know  yon  were  befol-e  til^  Comoiiit- 
tee,  we  have  an  account  of  that,  aodiball  never 
Ibrgef  you.  You  tell  us  Mr.  Holfis  said,  hd 
was  a  gentleman  of  honour',  and  should  Be  at 
good  as  any  gentleman  that  should  come  to  tbe 
borough ;  then  there  was  aery,  *  One  and  allP' 
--Yes. 

How  eame  you  to  say  M^.  Hollis  said  art  P^ 
Because  1  beftrd  bim. 

Was  any  thing  saidj  what  one  and  all  meant^ 
toy  thing  said  about  money  P^— Not  a  word. 

You  think  there  was  soinstMng  mtiA  aboifi 
being  satisfied :  win  yon  sfrear  tb^t  was  P--I 
cannot  take  upon  me  to  say  so ;  I  beMisfe  It   - 

But  will  you  take  upon  you  to  say  it ;  or  that 
there  was  a  word  said  aliout  satis&ctioD  P-^I 
cannot 

Wbdh  did  you  ▼dtt^  fofP-M/Aborpe  alii 
Beckford. 

You  had  none  of  this  charming  money  P^*^ 
Not  a  farthittg. 

Daniel  LaMhesht  sworn. 

Examined  by  Mr.  Seijeant  Heath, 

Do  YOU  know  Jobber  Stevens  P— Yes. 

Hati  you  any  conv^rsiuion  with  bim  abonl 
bringing  a  candidate  to  Hindoo  ? — I  beard  bioi 
any  that  he  bad  a  friend  tobriag  to  Hindon^  2f 
it  was  agreeable  to  the  town. 

To  whom  did  be  say  so ;  to  ybu  or  to  Mif 
other  person  P — To  other  persona. 

Were  they  Voters  ?— Yes. 

Do  you  remember  Mr.  Holll»  oomkifl  ta 
Hindon  ?— Yes. 

Was  Jobber  Stevens  with  bim  when  ho 
came  P — Yet. 

Where  did  be  go  when  be  came  to  town  P— - 
He  went  to  the  Cross. 

What  did  be  mj  tbeTeP^^I  cannot  itll';  I 
was  not  handy  to  bim. 

Did  yotf  h^r  Jobbtt*  Stevens  say  any  tbing 
to  himP--i-No,  I  s«w  Sterens  get  upon  the 
Gross ;  but  I  did  not  bear  what  he  said. 

Were  you  billetted  that  day  F-«Yes,  at  dM< 
Red  Lion. 

Who  ordered  yoo  to  go  there  P-^1  b^Hsr^ 
one  Hufle. 

Did  Hollis  and  Steventf  coibe  to  you  to  Che 
Red  Lion  P — ^Yes,  Mr.  HolHs  came  to  ask  our 
votes  for  the  general  electbm. 

H<yw  many  voters  were  prvsetat  P — ^Teo  or  t 
dozen. 
Do  yoo  remember  their  namds  P— No. 
What  answer  did  they  makeP-'-Tbey  said 
they  had  no  objection,  if  he  wonld  be  as  gvell 
as  any  other  gentleman ;  some  said  it  m«ss  bt 
*down  and  down.'  Mr.  Hollis  iaid,  bokoa^ 
tbe  meaning  of  It. 

Did  be  say  any  thing  boattea  P-«-Nottlwt  I 
recollect 
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Was  Mr.  RMm  preaent  at  that  tiiiief--He 
waa. 


mi] 

Was  any  (bing  else  said  by  tbeTOtera? — I 
caoaot  say  tbeire  was% 

Was  Mr.  HolGs  koown  to  the  town  before 
he  came  there  ? — No,  he  was  a  strauffer. 

Was  there  any  meution  made,  when  it  was 
to  be  down? — Somebody  made  answer^  *  It 
must  be  once  withia  a  week.' 

Did  Mr.  Hollis  say  any  thing;  to  ibat?--No. 

Do  you  know  of  any  money  being*  distri- 
buted upon  accouBt  of  the  election  ? — ^Not  upon 
jMLr.  Hollis's  account. 

Cross-examined  by  Mr.  Batt. 

I  understand  you,t  that  upon  the  ?6ters  say- 
ing to  Mr.  Hollis,  *  It  must  be  down  and  down,' 
be  said  (le  knew  the  meaning  of  that  expres- 
sion: do  you  mean  to  swear,  that  Mr.  Hollis 
siud,  upoa  that  beiag  s^aid  by  the  voters,  that 
be  koew  their  meaning;? — Fie  said  so. 

You  are  very  sure  he  said  so  in  these  words? 
—Be  said  ao. 

Who  were  present?— Several  people  in  the 
loom. 

Meution  some  of  them. — I  cannot  reoollect 
who  were  is  the  room;  there  wis  one  James 
Gilbert  there,  I  believe ;  William  Prior,  I  be- 
liefs* 

Did  Mr.  Hollis  say  this  loud?— Yes. 

So  that  all  might  have  heard  it  that  were  in 
the  room?-?* Yes,  I  think  they  did. 

How  came  you  not  to  swear  this  before  the 
'  committee^  when  yoo  were  examined  upon  this 
subject?— Very  Itkely  1  was  not  asked  the 
qoestion. 

•  But  yoQ  wer»  asked  what  Mr.  Hollis  said : 
How  came  you  not  to  ij^ve  that  account  to  the 
committee ?— I  don't  know  that  1  was  asked 
the  question.  . 

Mr.  Batt.  Yon  were  not  asked  it.  Now 
vou  were  asked  to  tell  every  ibmg  that  Mr^ 
Jloilia  said,  and  yon  made  use  of  no  such  words] 

Jteuben  Burnett  sworn. 
Examined  by  Mr.  JPopham, 

;  Ara^yoo  a  voter  at  Hindon  ? — Yes. 

Do  you  know  Mr.  Hollis? — Yes. 

Do  you  know  Jobber  Stevens?— Yes. 
.    Do  you  remember  when  Mr.  Hollis  and 
Jobber  Stevens  were  together  at  the  Swan  at 
Hindoo  ?-*  Yei. 

How  long  was  it  befqre  the  election?— I 
doft't  know,  it  waa  a  little  while  before  the  elec- 
tion. 

Was  that  the  first  time  yon  saw  Mr.  HoUis  f 
v*»Yes;  when  Jobber  Stevens  first  came,  he 
said  he  had  brought  a  gentleman  to  represent 
tite  borough  of  Hindon,  and  he  hoped.it  would 
be  agreeable  to  all  friends.  Mr.  Meade  stood 
*  by;  he  said.  Has  the  gentleman  got  nothing 
to  say  for  himself?  He  stood  back,  and  the  gen- 
tleman came  forward.  Mr,  Hollis  said,  Gen- 
Meown,  1  came  to  represent  the  borough,  and 
bopa  it  will  be  agreeable  to  all  friends.  Ed- 
ward Piercy  aatd,  Down  and  down:  Jobber 
Stevens  said,  in  regard  to  down  and  down,  i^ 
yrould  not  be  wanted. 


Crosft-examitted  by  Mr.  Bull^, 

^  Were  there  many  people  there  at  the  time  f 
—Yes,  there  might  be  half »  aoore,  ocfowtMn 
or  fifteen. 

All' talking  togethtf  ?— Yes,  when  the  gia* 
tleman  came  in. 

Was  I^mbert  there  ?—l  don't  reoolleot^bii 
being  there,  but  he  might  be  there. 

W  hat  house  was  this  at  ?— The  Sw^o. 

What  was  dene  with  Piercy,  when  be  nidi 
Down  and  down  ?— Beckett  said,  if  ^ou  do  iiot 
give  the  gentleman  liberty  to  speak  for  bimNlf, 
1  will  kick  you  out  at  the  door. 

Was  not  Piercy  turned  out  of  the  rooB, 
upon  saying  it  must  be  down  anddowaf— I 
do  not  know  that  he  was. 

Did  not  yon  swear  before  the  oommittir, 
that  Piercy,  when  he  said  that,  was  ordered  eat 
of  the  house  ?— No.  •   • 

Was  Piercy  ordered  out  at  all?-'He  Wi> 
ordered  out  at  the  time. 

When  ?— When  he  said,  Down  and  down. 

Who  ordered  him  out?— The  landlord,  Jehs 
Beckett,  because  he  did  not  give  tbegendeoMB 
liberty  to  speak. 

Where  was  Mr.  Hollis  when  this  wu  nal? 
'.—In  the  same  room»  the  kitchen. 

And  must  therefore  hear  this.  How  oev 
was  he  to  Stevens  when  he  said  that  would  a^ 
be  wanting  ?— A  little  diBtance. 

Did  Mr.  Hollis  hear  Sterens  say  that  woflU 
not  be  wanted  ?— I  don't  know  that  be  did  bev 
it. 

Was  Mr.  Hollis  as  near  to  Stevem  ujm 
was  ?— No,  he  was  not 

Waa  Mr.  Hollis  near  enough  to  Stevevto 
hear  ?— He  mi^bt  be  near  enough:  he  nught 
hear  it,  or  he  mi^ht  not. 

Stevens  was  bis  friend  ?— Yes.  , 

Did  you  ever  see  Mr.  Hollis  there  witM 
Jobber  Stevens  ?— No. 

Andrea  Farrat  sworn. 
Examined  by  Mr.  JtfoyK^. 

Do  yon  remember  when  Mr.  fiollii  euw^ 
Hindoo  ?— Yes,  the  fiSHh  of  August  1774. 

How  did  he  come  ?— In  a\Kist  chaise. 

Do  you  recollect  who  waa  with  bim  f-^o» 
Stevens,  the  botcher. 

Any  body  else?— And  another  geotkoii 
unknown :  they  came  there  in  a  cbaiis. 

Did  you  see  him  when  yon  came  l»  »» 
Crosa  ?— p- Yes.  «•  ^u 

What  passed  at  the  Oroas?— Mr.  H»  •* 
he  was  a,  gentleman  reoommeoded  bj  SIb»«% 

the  penon  who  waa  with  bim. 
What  else  did  he  say  ?— That  be  caaie  «» » 

candidate  to  the  borough.  .    ^ 

Did  he  say  any  thing  mere  ?— *f»  "^ 

be  was  an  honourable  gentleman,  and  be  warn 

always  behave  honourably  by  the  town 

Was  that  all  he  said?— J 


don't 


uny  thing  more. 


ly  mug  more.  '  ^         ^^ 

IVhat  did  the  people  aay  f-**^  »^ 
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crfeil.  One  and  all :  JoUier  SteveM  nM,  they 
had  DO  came  to  dispute  that :  I  don't  remember 
«Dy  thine  ekw  that  was  said. 

Was  Mr.  Hollis  present  P— Yes,  close  to  him. 

So  there  was  a  great  hollowing  of  One  and 
•11.— Yet. 

Was  that  explained  ?— Not  then. 

Where  were  yon  quartered  ?— At  the  Qoeen's 
Head»  William  Penny'a. 

Were  there  many  people  quartered  there 
besides  you? — Eighteen  or  nineteen  Toters. 

Were  you  at  the  Swan  that  day  ?— Yes. 

Was  Mr.  Hollis  at  the  Swan  ?-- Yes. 

What  passed  at  the  Swan  ?-^Mr.  Hollis  aiid 
Mr.  Stefens  came  there. 

What  passed  ?<->They  asked  the  rotesmen 
for  their  votes  and  interest. 

Which  asked  the  voters  'for  their  votes  and 
intereet  P— Stevens  first  asked ;  he  said  it  was 
a  gentleman  that  he  recommended  to  the 
borough :  Fran^  Meade  was  present ;  he 
aaid  he  did  not  know  that  he  had  any  buai neas 
to  ^oommend  a  gentleman  to  .the  borough, 
and  asked  Stevens  if  the  gentleman  had  any 
thing  to  say  for  himself;  Mr.  Stevens  drew 
back,  and  said  he  had. 

Was  any  thing  said  ?— Yeti  the  gentleman 

«ud»  he  was  recomnaended  by  Mr.  Stevens ; 

.  that  he  was  an   honourable  gentleman,  and 

wuold  always  behave  good  to  the  town,  and 

would  be  as  good  as  any  gentleman. 

Was  any  thing  more  said  by  Mr.  Hollis  or 
Mr.  Stevens  P— No,  not  that  I  remember. 

You  were  at  Salisbury,  I  believe,  jnak  after- 
wards.— ^Yes,  the  Friday  following. 

'Did  you  see  Stevens  there?-^Yes.' 
What  did  he  say  to  you,  or  you  to  him  P— 
I  was  <k>ming  along  the  street;   I  saw  htm ; 
]  asked  him  when  he  would  oome  to  Hindon, 
Abat  Mr.  HolKs's  friends  were  very  uneasy. 

What  did  he  say  to  thatP->He  said  he 
tobould  be  there  in  a  short  time ;  for  be  had  got 
every  thing  in  order  to  bring;  he  said  he 
idbonld  not  be  there  himself,  but  he  would  send 
some  friend  who  would  answer  the  purpose  as 
wcU;  I  was  going  away ;  be  called  me  back 
again,  and  told  me  to  give  his  complimente  to 
Jllr.  Lucas  at  the  George,  and  desire  him  to 
meet  a  friend  of  his  at  the  White  Horse,  next 
night. 

Whom  does  the  White  Horse  belong  to  P— 
One  William  Harding. 

IMd  you  go  there  P — Yes,  I  went,  and  deli- 
vered my  message  to  Mr.  Lueas,  and  he  sent 
me  there;  the  next  emmof  two  gentlemen 
came  in  a  carriage  to  the  White  Horse ;  I  went 
to  the  White  Horse ;  when  1  came  to  the  back 
part  of  the  house,  there  were  a  great  many 
people  there;  it  was  a  back-house ;  sometime 
after  I  was  there  1  got  in,  and  went  up  into  a 
jtoom. 

. '  Whom  did  yon  find  there  P— I  found  one 
Barry  Huffr,  a  baker,  there,  and  Jack  Stevens, 
a  brother  to  Jobber  Stevens,  and  an  unknown 
Mutleman  in  black.  They  ordered  Thomas 
js^evens  Hagg,  John  Edwards  a  labourer,  and 
/ig^flt  huumif  aiid  mysdf,  to  put  our.namM 


tea  note;  tfie  other  threa  made  their  marke; 
I  put  my  name:  the  gentlefnan  said,  it  did  not 
signify,  as  they  could  not  write  their  names, 
but  ibey  knew  what  it  was  ibr. 

How  much  money  did  you  get  P— Fourteen 
guineas,  and  two  half  guineas. 

Bid  they  all  get  alikeP^Yes,  as  far  as  I 
know. 

What  was  the  manner  of  giving  the  money  P 
—Through  a  hole  over  the  do6r. 

Did  these  other  three  people  you  mention 
pot  up  their  hand  to  the  bole  too  P*-Yesy  and 
received  the  money  in  the  same  way. 

Cross-examined  by  Mr.  Mansfield, 

Whom  did  you  vote  for  ?— Richard  Beckfbrd, 
esoi  and  general  Smith.  > 

Did  you  ever  tell  any  body  what  yon  would 
swear  concerung  Mr.  Smith  and  Mr.  Hollis  P 
—No. 

Then  you  never  said,  that  yon  would  be  re- 
venged of  Hollis  and  Smith,  and  you  would  be 
damned  if  Beckford  should  not  sit  m  the  House  P 
—I  never  spoke  such  a  word. 

You  know^  that  was  sworn  about  you  before 
the  committee.— Yes,  but  it  was  very  false. 
1    There  was  a  false  thing  sworn  about  you  ? 
—Yes. 

But  everybody  at  HindonbeUered  yousakl 
so.— No,  they  did  not. 

The  people  there  ^ere  so  cruel  to  yoo,  that 
they  believed  you  bad  said  so  P— I  do  not 
imagine  they  did. 

Yon  know  John  Fricker  P— Yes. 

Had  you  any  conversation  with  him  about 
it? — Never  in  my  life. 

That  was  false  too  that  was  sworn  about 
you  and  Fricken^— Yes,  it  was. 

Then  a  great  number  of  yobr  neighbours 
traduce  and  speak  ill  of  yon,  and  all  without 
cause.  I  dare  say  vou  have  a  good  memory, 
and  let  nothing  slip  that  3rou  heard  said.  Now 
Mr.  Hollis  began  by  saying,  I  am  an  braour- 
able  gentleman,  and  that  he,  was  reoomnMuded 
by  Stevens  P— Yes. 

You  know  he  was  recommended  by  Stevens, 
they  came  in  a  chaise  together,  and  btfore  Mr. 
Hollis  spoke,  Stevens  s|MLe ;  and  then  Becket 
desired  to  know  whether  Mn  Hollis  had  not 
somethingfto  say  for  himself :  so  Stevens  makea 
a  speech,  recommending  Mr.  Hollis;  upon 
which  Mr.  Hollis  is  askS  if  he  has  not  some* 
thing  to  say  for  himself,  and  then  he  says, 
Cicntlemen,  I  am  recommended  by  Mr.  Ste- 
vens ?— Yes. 

Mr.  Serj.  Davy.  Where  were  these  15 
guineas  giveti  you  P— At  the  haak- house  be- 
longing to  the  White- Horse. 

Jo&n  Batdain  sworn. 
Examined  by  Mr.  Serj.  Dooy. 

Yon  are  a  voter  at  Hindoo  P-^Yes. 

Do  you  remember  Mr.  HoUis's  cominf 
there  f— Yes. 

Who  came  with  bun  PWobbarSterenSi  who 
Uvea  at  Salisbury  r 


\ 


]fi75]  16  GEORGE  UL    TruOidfR.  Smkkand  T.B.HolHi,e$qrs.    [I!f6 


Wbeli  didlbet  cmnt  togeth^?— In  Augiftt 
17r4,  *  Uttle  befbre  the  election. 
I     Wbere  4id'they  go  f— They  went  to   the 
CitMB  first,  and  aflef  wards,  I  belieTe,  they  #ent 
t»  Che  <^rfe. 

Ton  don't  know  whM  passed  tt  the  Cross  f*^ 
1 4onh  know  what  Mr.  Hbllis  aaid. 

That  was  the  place  of  billetting,  I  believe.^ 
Be  told  the  people  they  should  go  to  the  same 
house  they  had  been  billetted  to  tho  Stttarday 
before. 

Whith  hoose  Waft  yon  billetted  tof-v-The 
Hose  and  Crown. 

Who  came  to  you  at  the  Rose  and  Crown  ? 
—•Mr.  Hollis  ana  Jobber  Stevens,  and  tf  person 
I  did  not  know,  came  together. 

Was  that  the  same  day  Mr.  Hollis  oame  to 
«be  town  first?— Yes. 

What  did  Mr.  Hollis  say  ?-^Tbat  he  came 
to  canvass  the  town,  and  he  hoped  he  should 
find  friends  is  the  toWn :  the  voters  said,  It 
ntet  be  one  and  all ;  Jobber  Stetens,  I  think 
k  was,  said,  there  was  no  doobt 

Was  Mr.  HoIUs  present  when  that  was  said  ? 
^^Yes,  one  Joseph  Lamb  a  voter  said,  the 
sooner  they  bad  the  dose  the  easier  it  wonid  be. 

Did  the  people  say  any  thing  about  playlng- 
vp  ? — The  voters  told  bim,  if  he  would  play- 
«p  there  would  be  no  fear  of  his'eleotton ;  Jo- 
seph Lamb  said,  the  sooner  they  had  the  dose 
Ihe  easier  it  would  be ;  Mr.  Hollis  or  Stefens 
said,  there  Would  be  no  doubt  of  it 

Were  the  Wiords  last  mentioned  said  either  by 
Mr.  Hollis  or  Stevens,  thAt  there  wonld  b«  no 
4onbC  of  it,  spoke  immediately  after  Ldmb's 
saying,  the  sooner  the  dose  the  easier  be  wonld 
have  it  ?•«*!  cannot  recollect  every  word* 

Do  you  remember  afterwards  bemg  at  the 
WhitewHorse  P—I  do. 

When  was  that?— The  Satuiday  night  fol- 
lowing that. 

The  White-Horse  is  Harding's?— 'Yes. 

Who  were  present  then  ?— I  cannot  recoU 
lect. 

Who  drew  the  notes?— Those  who  were 
ID  4he  honse;  there  was  Benjamin  Cholsey  the 
elder,  Henry  Hufie,  Jacob  Stevens,  and  ano*- 
Iber  man  I  did  not  know,  who  drew  the  notes. 

What  notes  do  you  speak  of?— I  don't  know 
what  the  notes  were,  I  never  read  them. 

Did  yon  put  yoor  name  to  the  paficr  ?— 
Yes. 

And  what  favour  did  yon  receive  ?->*Tbe  fit* 
Fonr  of  15  guineas. 

How  did  you  receive  it?— At  a  hole  over  the 
dkM>r. 

Did  any  more  sign  that  note  besides  yo«  ?**- 
Yes,  three  more ;  WiHiam  Brookes,  John 
Stevens,  and  Isaac  Davis. 

Whom  did  you  vote  for  ?— Hollis  and  Cal- 
thorpe. 

How  was  the  money  given  ?  Was  it  counted 
out  to  yon,  or  bow  ?— It  was  twisted  np  in  a 
Mt  nf  paper,  and  put  through  this  hole  into  my 
hand. 

Cross-examined  by  Mr.  Batt. 
There  appears  to  be  some  oonfosion  in  the 


I  aeoottnt  yon  give  of  What  passed  Afte^  Mr. 
Hollis  canie  tb  the  Rtee  and  Crown ;  repeitii, 
—Mr.  Hollis  said  be  was  come  Id  caovsstlfte 
towni  and  hoped  he  should  fiod  friebdi  is  the 
town :  they  said,  it  must  be  <  One  and  all.' '  He 
or  Jobber  Stevens  said,  *  There  wonU  be  i^ 
doubt  of  it.'  They  told  bim  if  he  Wosld  sfiy. 
away,  Or  play  u(>,  or  sooaelking  of  thst  iM, 
there  would  be  no  fear  of  bis  feloetiso :  thes  Jo- 
seph Lamb  said,  that  the  sooner  the  doi^  the 
easier  it  would  be ;  and  either  Mr.  Hdlii  W 
Jobber  Stevens,  which  I  cannot  reootteHj  re- 
plied, there  was  no  doubt  of  ihAt. 

Jeremiah  jLucss  sworu. 
Examined  by  Mr.  ScQ.  Grote. 

Do  you  remember  Mf.  HoUis'i  €Oiiiag  k 
Hindon  P-<>-No. 

When  did  y oik  s0b  hita  r.--Not  Utl  jM  Mn 
the  election. 

Did  yon  go  to  the  Whfito>- horse  ?^Y«« 

When  ?— UpOn  Ssinirdsy  night 

Was  any  body  with  yon?— 'A  grAttmiy 
people. 

Did  yon  reoehre^anjr  thing  there?— A  Mi 
ponnd  note,  and  five  guineas  and  a  hilf,  udi 
gave  sixpence  o«t  Of  it. 

Did  yon  pass  fbf  n  ?«ler  at  thitHiMM 
did. 

Mr.  Bulin^.  Your  olinrge  it  AohifcnMl- 
tion  is,  <  persons  hntinr*  right  to  fOtSi^ 

Mr*  Serf.  Dony^  Thcfeistoounlif'dhrai 
persons  datmhtg  a  rigrfai  to  fole.* 

Yon  moeived  th«  flftoen  ghhMss,  dM  jm 
sign  a  note  ?— Yes. 

Who  receired  any  thing  with  yont-^I  ^1 
remember  the  persons  $  thife  #er^  three  be- 
stdes  mesi|^ned  ttmnote,  km  i  osnoolreiiM- 
ber  either  of  them. 

Upon  whose  nstnuot  did  you  fOoeife  tbh 
inoney  ?-^tJpon  thi#  behalf  of  Mr.  Bollis. 

Mr.  BuU€r.  Wu  there  s  wordiidaM 
Mr.  HoHi8?-^YeB. 

By  whom  ?^-A  hundred  people  I  beliert. 

Do  yon  recollect  any  of  them  ?-«Ne. 

Did  not  you  swear  hofhre  the  cofeusiM^ 
that  thn  major  part  of  tbt  towA  told  yoO)  ll^ 

2 on  Was  to  receive  the  money  si  ihe  WMJ** 
orse  upon  Mr.  Smith's  aocodnti    Mr.  flw 
was  not  there  ? — No. 
Nor  was  Stevens  there  ?-«*No. 

Richard  Ingram  sworn. 
Exanrined  by  Mr.  Seo*  ■Bmth$ 

Were  yon  at  this  Wfaite-honle?--*Yei. 

Whal  fer  P—To  receive  a  fhtour.      _^  .. 

What  #efe  yon  to  receive  theref—rW" 
guineas.  ^^ 

Upon  whoM  acconnt  ?-^Thero  wis  so  t0f^ 
nyenlioned.  ' ,  ^^ 

Whom  did  you  see  there?--Ooe  W[" 
Dsvie,  one  Henry  Hiiffh,  add  Beojaittili  Cwl- 
sey,  those  1  remember;  them  were  seftf* 
more  in  the  room,  but  I  don't  recolJectth^* 

In  wbar  manner  wasiigneo  jod?— Thfoofs 

a  hole  ofret  the  doOr.  ^^^ 

DM  ^rnirbnar  Jdhbsr  8t«ra»  «:r  •*/ ""* 


MnhU  t)i^  Wbit^luMrsfirf**^  wm  io  ooi|i|ptipy 
l?il)i  .4o4r^vv  Fafral; ;  and  we  ftopiied  at  Mr* 
9l9rfn«*«  shop;  s^vB^thing  paimed  ibere  be* 
tween  Surreal  »Bd  Andrew  JParrat^  tbf  partitsu- 
lurs  I  did  D9t  Uke  ai)  acscoaot  of}  at  partiof  I 
ktm^  Jipbbf  r  SteFeo*  l^y  to  Farra$«  Bid  l^uoaa 
be  at  the  White-horse  to-morrow  DighV 

Samuel  Cofyer  sworn. 
Eiramined  by  Mr.  Papham.       \ 

Are  you  a  water  at  Hiodoa  P^^Yes. 

])o  vo«  remember  Mr.  Hollis  eoiuiDg  Ihere, 
and  Jobber  Stevens  ?-<- Yes. 

Where  did  you  see  them  P«— At  the  George.. 

What  did  they  eome  there  for  ?--To  caoTasa 
the  borough. 

Did  they  canvass  tbie  faaniughf-^Yea. 

What  was  said  and  done? — They  came  to 
ask  for  their  ?o|es. 

Oo  you  remember  anv  thing  being  said  P — 
Ym«  the  ypters  cried,  *  Oactai^  ail.' 

What  answer  was  giren  to  it  ? — I  do  not  re- 
MIeet  what  Mr.  Hollis  said. 

Were  yen  at  the  White- horse  at  any  time  ? 
^Yes. 

What  did  you  fo  there  for  P-^The  same  aa 
the  rest  of  my  neighbours. 

WbfMt  w«l  that  for  P^^I  went  there  for  fif* 
teen  guineas. 

Dui  yoo  f eeeire  fifteen  gaineas  P^-Yea. 

Bow  did  you  reoeire  it  ^-^Throngh  a  hole. 

Was  any  body  else  with  you  P**-Themaa 
Fenny,  George  myward,  and  Thomas  Wyer. 

Did  yen  siga  anjr  note  P — Yes. 

Did  you  all  sign  it  P — Yea. 

Did  they  reeeire  the  aseiiey  too  P— They 
held  their  bands  o^^  tlie  same  as  1  did^  to  tlie 
hale  of  the  door.. 

What  did  yoa  reeeive  thia  money  forP— 
Tbey  did  not  toil  me  what  it  was  for. 

Whom  did  yoa  rote  for  ?— For  Mr*  Bellis. 

Did  jrtp  ef  er  see  Mr.  Hollis  at  Hindon  he- 
fere  this  tifloeP— Not  before  the  first  time  he 
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Bat  he  won  yonr  heart  at  once  P— Yes. 

TAot»u  Afooresworq. 
Examined  by  Mr.  Afoytey. 

De  yeu  i^membev  being  at  Salisbary  upon 
ll|e  4th.  of  ^tember,  or  thereabouts  m  1774  f 
—Yes. 

Did  yoo  see  Jobber  Stevena  there  Pr—Yes. 

What  did  you  say  to  him,  or  he  to  vou?-<-I 
aaked  him  ifbe  eould  help  me  to  the  favour  as 
the  rest  of  my  neighbours  hail ;  for  Mr.  Hollis, 
ha  8|ud  he  had  nothing  to  do  with  it 

Did  you  g9  to  him  fiw  that  purpose  or  meet 
him  by  chance  P — For  that  purpose i  I  hope  J 
mm  net  to  convict  myself,  the  other  part  may 
tend  to  eandemn  myself.    He  said  he  wonld 

S»  te  the  Three  Lions  and  meet  somebody 
ere,  and  I  should  come  up  afterwards  and  see 
hum  there  ;  that  Is  the  gteatest  part  I  can  re- 
member. 

Aft^  you  qime  opt  from  the  Three  Lions, 
ditf  yoa  aee  Steraia  again  P«-^Vea,  in  the 
narktsi-plice. 


Havey^  ajv^pilpfit  ja  n  vol^of  Bii^dyap 
— He  went  for  a  vote. 

What  did  Stevew  8«f  «fcp»l  yp^r  spo'a  T«Me  f 
—I  doii't  cb^^  jto  f^onvict  ipyseU;.  , 

[Edward  Meade  was  called  upon  his  Sabpetna^ 
hot  did  not  appear.  ] 

TAofn^f  Penny  sworn. 
Examined  by  Mr.  Serj.  Davy,  ' 

Were  yon  a  voter  at  the  Hindon  election  P. 
*r-No,  I  did  fiot  vote,  but  I  was  deemed  a  vote 
before  the  election . 

Dp  yoM  know  Jobber  {Keveps  ?r-Yep.     .     . 

How  long  have  you  known  him? — Eleven  (w 
twelve  years,  or  ipore. 

He  is  a  voter  at  Bindoii  P-rBe  has  befga 
formerly.. 

He  lives  at  Salisbury,  and  i*  a  bi|t^frp-v< 
Yes ;  1  remember  Jobber  Stevens  and  two  gen  - 
tieniea  coming  to  my  father's  htmp;  niy  Ihi 

tber  asked  Jobber  Stevens  what  the  gentler 
man's  aafiie  was,  he  said,  his  name  was  QoUis ; 
Mr.  Hollis  said  he  came  recommended  by  Joh^ 
her  Stevens,  to  preseat  biofself  af  n  candidate 
for  the  ensuing  election  for  Hindon,  and  the 
voters  si^id,  *  down  and  dpwu.' 

Where  was  Ibis  P — In  my  father's  fore^ 
parlour ;  the  Queen's  head  :  Mr.  HoUis  wiid^ 
*  It  shall  be  down,  and  that  SQon,' 

You  deal  but  in  short  speeches  at.  yeur  bo- 
rough. Mr.  HoUjs  said  he  caip^  recommended 
by  Stevena  as  a  candidate  at  the-epsuing  eleo» 
tion,  the  men  said,  *  It  should  be  down  and 
down,'  and  Mr.  Hollis  said, '  It  shall  be  dowoi 
and  that  soon.'  What  passed  next  P— Nothing 
more  at  that  time ;  the  Saturday  following  f 
went  to  the  White  horse. 

What  passed  there? — I  and  three  more  gave 
ft  note. 

How  mainr  more  might  be  io  the  room  f-« 
There  was  Jobber  Stevens's  brother,  and  two 
more  there  when  1  went  in ;  Samuel  Golyer, 
George  Hayward,  and  Thomaa  Wyer  joined 
with  me  io  a  note,  that  note  was  for  60 
guineas. 

How  much  bad  you  P-^Fifteen  guines«. 

How  did  yoa  receive  that  P-»Throngb  • 
hole  over  the  door. 

Do  you  know  who  that  came  from  P — ^No,  it 
was  banded  through  a  hole  over  the  door  in 
loose  money. 

Did  you  sign  tite  note  before  you  had  the 
money,  or  after  P-p-Before. 

Whom  did  yen  offer  to  vote  for  P— I  did  aot 
offer  to  vote  for  any  body. 

Whom  did  you  engage  your  vote  forP — I 
kept  that  to  myself  tin  |  came  to  the  Cross. 

In  whose  'b^atf'dTd  you  receive  the  fifteen 
guineas  P— That  I  catinoteay. 

You  knew  you  were  no  voto  then  P^No,  I 
thought  I  was  a  vote. 

And  you  went  and  received  the  feveur  P— 
Yes. 

Whose  favour  P — I  cannot  say. 

Who  bid  yott  go  to  the  White-horse P-*lt 
was  reported  that  money  was  going  to  paas 
lhaie»  fth«refi»r»  I  went  Io  Ihe  Whila-hwei 
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Whow  money  f—1  did  not  know  that,  I 
bave  said  to  before. 

8o  yoQ  went  there  not  knowing  whose  mo- 
ney it  was,  nor  what  it  was  for  r— I  was  not 
•ertainofthat. 

Whom  did  yon  understand  it  was  for,  whose 
favour  did  you  nnderstaod  it  4o  be  ?— 1  under- 
atood  it  was  in  Mr.  Holljs's  favour. 

CnM8«ezarained  by  Mr,  Bait: 

I  believe  you  were  examined  before  the  com- 
mittee of  the  House  of  Coi|imons,  and  gave  a 
▼ery  long  account  of  this  matter  there  ? — 
Yes. 

What  did  you  tetl  the  committee  was  the 
answer  Mr.  Hollis  made  when  the  voters  said 
«  down  and  down  P— Mr.  Hollis  said,  *  It  should 
be  80,'and  that  soon.'   • 

Was  that  the  answer  you  made  to  the  com- 
mittee f— That  was  down  upon  my  exami- 
nation. 

You  have  read  your  examination  ktely  P— 
Yes. 

Then  you  have  read  it  to  little  purpose  i  the 
words  you  said  before  the  committee  were, 
'  that  he  should  be  as  good  as  any  other  gentle- 
man,' not  that '  ;t  should  be  so :'  now,  you  say, 
that  in  answer  to  the  voters  saying  *  down  and 
down,'  he  said  *  It  should  be  so,'  which  is  the 
truth,  they  cannot  both  be  troeP  If  Mr.  Hollis 
only  said  one,  now  which  is  the  true  account  ? 
•^The  meaning  of  both  ffoes  to  one  thing. 

I  desire  to  know  whicn  of  the  accounts  that 

J  on  have  sworn  to  is  tmef— That  which  I 
ave  sworn  last  is  true,  and  that  is  what  I  have 
sworn  in  London. 

Mr.  Bati.  Then  that  which  you  said  before, 
cannot  be  true,  of  course. 

Mr.  Seij.  Davy.  Did  or  did  not  Mr.  Hollis 
say  that  he  was  recommended  bv  Stevenr  to 
imer  himself  as  a  candidate,  and  that  he  would 
be  as  good  as  any  other  gentleman  P — ^Yes. 

Mr.  BatL  You  said  you  just  read  over  this 
examination ;  what  was  the  reason' of  that  P— 
To  be  sure  not  to  make  any  mistake. 

You  were  afraid  of  not  tellinff  the  truth  I 
suppose  P— No,  I  came  here  to  teSl  the  truth. 

Mow  lately  have  you  read  it  P— I  cannot  tell 
exactly. 

'    Tell  me  within  a  day  or  two  P— When  I  was 
io  London  about  a  fortnight  ago. 

You  said  just  now  that  this  money  was  Mr. 
Hollis's,  what  reason  had  you  for  thinking  so  f 
— 1  could  thiok  no  other,  as  he  came  to  cauvasai 
the  town  so  soon  afterwards. 

William  Crahb  sworn. 
Examined  by  Mr.  S^ijeant  Grotc. 

Do  you  live  at  Hindon  P — Yes. 

Do  yon  remember  Mr.  Hollis's  coming  to 
Hindon  P^Yes. 

When  was  it  P— In  August ' 

Whom  did  he  come  with  P— With  butcher 
Stevens. 

Where  did  you  ftivtsee  him  at  Hindon  P— At 
the  Cross.    ^ 

What  did  he  say  there  P— That  he  wu  come 


to  offer  bimadf  a  candidaleibrtbeboroaghof 
Hindon,  at  the  next  ensuing  ekdim,  mmI 
hoped  he  should  have  the  favour  of  thdr 
votes ;  Stevens,  said  Mr.  Hollis^wsstn  boooor- 
able  gentleman,  and  would  behave  with  Im^ 
nour,  then  the  voters  said  it  must  be  <  see  ml 
all.' 

What  else  did  they  say  P^I  cannot  neolleel 
what  they  said  besides. 

DM  Stevens  say  any  thing  when  they  wii 
80  at  the  Cross  P — I  cannot  sav  he  did. 

What  did  the  voters  say  when  Steveas  im- 
posed Mr.  Hollis  at  the  Cross  P— They  nid  il 
most  be  *  one  and  all.' 

Was  ihere  any  thing  else  said  P— I  doat  le* 
collect  now. 

Did  you  hear  Stevens  iay  any  tbiognoRii 
that  time  P— I  cannot  recollect  that  I  did. 

Was  this  Stevens,  Jobber  Stevens  P-«Yei.    * 

When  was  it  afterwards,  that  you  nwMr. 
Hollis  P— The  same  day,  at  the  Rose  asd 
Crown. 

What  was  said  then  P — We  were  some  of « 
Inllotted.  there ;  he  came  in,  and  said  be  hoped 
he  should  have  the  favour  of  our  votes  andu-' 
terest :  we  told  him,  we  had  no  objectioa,  |»ro- 
vided  he  was  as  good  aa  another  geDdeewi: 
Mr.  Stevens  said,  ne  made  90  donbt  of  it 

Was  Mr.  Hollis  present  P— Yea. 

What  was  fnrther  said  by  Stevens?— No- 
thing further:  some  of  the  voters  asked  Imi 
when  it  might  be;  he  said.  Your  time  sbsU  be 
my  time ;  they  made  anawer,  the  sooner  tW 
better:  he  said,  once  within  a  week  bo  woold 
do  something  for  them. 

Court.  Did  Stevens  say  all  (bis?-Yfl% 
some  of  the  voters'  asked  him  bow  mock  il 
miffht  he ;  Stevens  lifted  up  his  hands,  koMiflf 
uphis  five  fingers,  and  aaid,  Gentlomeni  tvioe 
this:  we  took  that  to  be,  that  it  sboaM  be 
twenty  guineas. ' 

Did  you  go  at  any  time  aftarwerdi  UT 
where  P — To  the  White  Horae,  aboatavem 
afterwards,  according  to  Stevens's  orden. 

What  passed  at  the  White  Horse  P--I  foni 
there  Henry  Hoffe,  Benjamin  Cholseyf  ud 
Jacob  Stevens's  brother,  and  another  geotUoii 
that  1  did  not  know. 

What  was  done  when  you  got  up  there  ?--- 
There  was  this  gentleman  a  writing  of  BOia» 
there  was  a  note  pot  to  me  to  sign  it 

Did  you  sign  it  ?— Yes. 

Did  any  My  else  sign  with  yon?— T«% 
Edwaid  White,  Richardlngram,  and  Janci 
Davis:  the  gentleman  astced  me  to  driok  a 
glass  of  punch,  which  I  did ;  the  note  wss  put 
mto  a  hole  over  the  door,  sod  I  pot  ny  kiid 
up  to  receive  the  favour. 

For  whom  were  you  to  receive  it?— We 
took  it,  that  it  was  to  vote  for  Mr.  Hollis. 

Did  a^y  body  tell  you  whom  kw»t»w^ 
for?— No.  ^^ 

What  was  it  you  received  at  the  hole  flf  n^ 
door  P— Fifteen  guineas  I  received  in  my  bnd. 

Did  the  rest  receive  any  thmg  f-^-y^JZ 
their  hand  to  the  hole;  1  camioltellwbatlbV 
received. 
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• '  CroM-cxamuMd  by  Mr.  M&a^ld, 

Who  were  present' at'  the  Rote  anil  Crown 
whcfh  this' passed  that  ynu  hare  mentioDed  P— • 
There  were  eisffateen  *  or  Dinetecn  of  ui :  tHere 
was  one  Joseph  Lamb. 
'  Who  else  ?— -I  cannot  recollect. 
'  Not  recollect  one?-— I  cannot  say  I  can,  to 
h%  eertain. 

'  Was  Richard  Ingram  there  P-  •  - 1  cannot  sajr. 
'  Jeremiah  Lucas  ?— -I  cannot  recollect. 
YoQ  can  recolle<it  none  but  Lamb  ?— No. 
Can  yon  ^recollect  any  other  man  that  saxtr 
this  holding  up  of  bands  P— -I  suppose,  eyery 
body  there  must  see  it. 

l^EUas  Stevens  was  called  dpdn  Lis  snbpcena, 
but  dfd  not  appear.] 

Mr.  Serjeant  Davy.  My  lord,  We  rest  our 
case  here  on  the  part  of  tlie  proseculioo. 

Mr.  Mantfield  made  a  speech  to  the  jury  io 
behalf  of  the  defendant,  but  did  not  call  any 
witnesses. 

Btr.  Baron  Hotham  then  summed  up  llie 
evidence  to  the  jury,  who  by  their  verdict  pro- 
nounced the  defendant  Guilty  of  the  charge 
alledged  in  the  information. 

Mr.  CaUhorpe  and  Mr.  Beckford  were  ac- 
qaitted. 

On  Monday,  Hay  SO,  beinnf  the  last  day  of 
Baster  term.  Id  Geo.  3,  Smith  and  Hollis  were 
brought  up  to  the  court  of  Ring's- bench,  to 
receive  the  j  ndgment  of  the  Court ;  bat  as  the 
jodges  were  desirous  t6  have  longer  time  to 
consider  of  the  proper  punishment,  thev  were 
eommitted  till  tlie  next  term,  to  the  fong^s- 
bench  prison. 

Previous,  however,  to  this  commitment,  viz. 
ao  the  Idth  of  May,  the  new  election  for  Hin- 
don  took  place ;  'and  Mr.  Smith  having  agaitt 
declared  himself  a  candidate,  be  was  returned, 
together  with  Henry  Dawkins,  esq. 

.  On  Saturday  the  8lh  of  June,  being  the  se- 
cond day  of  Trinity  term,  16  Geo.  3,  Mr.  Smith 
and  Mr.  Hollis  were  again  brought  up  for  judg- 
ment. 

On  the  former  occasion,  Mr.  Serjeant  Davy, 
98  counsel  for  Mr.  Smith,  had  informed  the 
Court,  that  his  client  had,  a  few  days  before, 
been  re-elected  by  a  great  majority  of  voices, 
to  represent  the  borough  tif  Umdon,  and  since 
there  was  not  (as  he  alleged)  the  least  shi|dow 
or  pretence,  for  any  charge  of  bribery  against 
bim  at  tliat  election,  he  hoped  that  would  ope- 
rate with  the  Court  in  mitigation  of  the  punish- 
ment  they  might  think  fit  to  inflict  upon  him. 
He  sai(|,  that  at  his  first  election,  instead  of 
introducing,  for  the  first  time,  corroption  into 
the  borough,  Mr.  Smith. himself  had  been  led 
astray,  and  induced  to  the  elTence  of  which 
the  verdict  of  a  jury  had  found  him  guilty,  by 
the  established,  and  almost  universal  practice, 
^moitg  the  voters  of  Hindoo,  of  expesmg  their 
■offrages  to  sale ;  and  that  by  the  purity  with 
which  the  last  election  had,  on  his  part,  been 
•onducled,  he  was.  in  some  measure,  entitled 
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to  the  praise  of  having  reclaimed  his  elecK^t 
from  thii»  inveterate  abuse  of  their  franchises. 

Each  of  the  intormations  contained  several. 
counts,  and  both  Smith  and  Hollis  were  found, 
guilty  on  all  the  counts,  in  the  informations 
against  tJiero.  Most  of  the  ^ount^  charged, 
tbem  with  acts  of  bribery  committal  in  October » 
1774,  immediately  betore  the  election.  For 
those  acts,  they  were  liable  still  (until  October, 
1776)  to  actions  on  the  statute  of  3  Geo.  3, 
cap4d4,  and  to  all  the  penalties  inflicted  by 
that  statute.*  Tbecourt  of  King's- bench,  iit 
the  cs^eof  the  King  against  Hey  don,  or  Hay- 
don,  when  the  defendant  was  found  guilty  on, 
ao  information  i'or  bribery  granted  by  the  Court, 
respited  the  judgment,  till  the  time  within 
which  actions  on  the  statute  might  be  brought 
was  expired,t  in  order  that  he  might  not  b^ 
twic^  punished  for  the  same  ofience;  and, 
nearly  about  the  same  time,  in  the  case  of  the. 
King  against  Fitt,  aiMl  against  Mead,  they,  on 
the  same  principle,  established  it  as  a  general 
rnle,  not  to  grant  informations  for  bribery  V. 
future,  until  the  end  of  the  two  yean  allowed 
by  the  atatute,  for  proceeding  by  way  of  ac« 
tion.l  This  rule,  however,  could  only  operate 
upon  informations  granted,  by  the  discretion  of 
the  Court,  to  private  prosecutors,  and  could 
not  afiect  those  filed,  ex  officio^  by  the  Attorney 
General.^  The  reason  of  tlie  rule  is,  indeed, 
equally  applicalde  to  both,  and  in  cases  of  in- 
formations, ex  officio^  the  Court  might  obtaiii, 
the  same  end,  by  respiting  judgment,  as  in  thd 
case  of  the  King  against  Heydon,  till  the  ex- 
piration of  the  two  years.  But  the  rule, 
though  general,  was  never  meant  to  be  uni* 
versa! ;  tor  in  the  case  of  the  King  against  Pitt, 
and  against  Mead,  lord  Mansfield  said,  ** There 
may  possibly  be  particular  cases,  founded  oa: 
particular  reasons,  where  it  may  be  right  to 
grant  informations,  before  the  limilled  time  for 
commencing  the  prosecution  [on  the  statute  of 
2  Geo.  3,  cap.  24.]  is  expired.''  || 
.  Mr.  Justice  Aston  now  delivered  the  judg- 
ment of  the  Court.  After  stating  the  qualifica- 
tion with  which  the  general  rule  had  been  ac- 
companied in  the  above-mentioned  case,  he  oh* 
served.  That  there  was  a  very  great  difference 
between  the  cases  in  Burrow,  (where  the  of- 
fence was  thn  bribing  of  a  single  voter,  and  the . 
prosecutions  carried  on  by  private  persons,  who 
OAight  also  have  sued  on  the  statute)  and .  tlie; 
present  instance,  which  was  that  of  a  general 
corruption,  and  the  prosecutor,  the  Attorney. 
General,  acting  under  the  express  order  of  the 
House  of  Commons.  He  entered  largely  inta 
the  nature,  enormity,  and  dangerous  tendency 
of  the  offence ;  taking  notice  that  among  many 
ef  il  consequences,  one  of  its  most  obvious  ef- 
fecto  was,  to  give  rise  to  the  crime  of  pegury, 

*  Vide  Douglas,  vol.  1,  p.  410. 

f  3  Burr.  1359.  4  ^^^^'  P*  l^^' 

§  For  the  difference  between  these  two  sort^ 

of  informations,  vide  Blackst.  Comm.  vol.  ^ 

p.  304,  4to  ed. 
II  S  Burr.  p.  1340. 
4N     > 
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because  a  voter  who  has  aoM  hia  votoi  or  baa 
'  been  eveu  promised  a  reward  for  it,  must,  If 
the  bribery-oath  is  tendered  to  him,  he  goikv 
of  perjury,  before  l|e  can  be  admillted  to  poll. 
He  traced  the  history  and  gradual  progress  of 
election-bribery,  and  of  the  different  remedies 
which  the  House  of  Commons  and  the  legisla- 
tnre  bad  provided  against  it ;  and  mentioned, 
[Mirticttlarly,  that  a  very  gross  scene  of  corrop- 
tion  which  had  taken  place  at  Beverley,  in 
Yorkshire,  in  the  year  1797,*  had  given  nsoto 
•the  statute  of  2  Geo.  3,  cap.  84. 

The  Judgment  he  delivered  nearly  in  the 
following  words : 

"  The  Court  has  taken  into  consideration  the 
imprisonment  you  have  already  undergone, 
and  they  adjudge  that  you  shall  pay,  each,  a 
fine  of  1,000  marks ;  and  that  you  be  irapri- 
aoned  six  months,  and  until  you  pay  your  re- 
spective fines. 

**  As  to  yon,  Richard  Smith,  the  Court  can* 
not  help  expressing  their  astonishment  at  what 
appeared  from  the  mouth  of  your  own  counsel, 
that  you  continued  so  boldlv  to  persist  in'  your 
attempt,  and  that  yon  have  been  again  retnmed 
for  the  same  place.  TUey  therefore  have 
thought  proper  to  add  to  your  pnnishroent, 
that,  at  the  expiratioq  of  the  term  of  yoor  im- 
prisonment, you  shall  g\^e  security  for  your 
good  behaviour  for  three  years — yonnelf  and 
two  sureties — you  to  be  bound  in  1,000/.  and 
each  of  the  sureties  in  500/.*'  « 

In  consequence  of  this  judgment,  both  the 
defendants  were  conveyed  back  ^  the  King's- 
bench  prison,  where  they  continued  till  the  2dd 
of  November  following,  t.  e.  for  the  space  of 
168  days,  or  6  lunar  months.f 

On  that  day,  their  fines  having  been  paid 
into  the  hands  of  sir  James  Burrow,  the  clerk 
of  the  crown,  some  days  before,  Mr.  Hollis 
was  discharged  by  the  marshal.  Mr.  ISmitb 
was  brought  up  to  Westminster-hall,  and  in 
the  treasury -chamber  of  the  court  of  Ring*s- 
bench,  was  bound  over  agreeably  to  bis  sen- 
tence for  three  years.    This  passed  before  Mr. 

*  It  is  impossible  to  collect  anv  thing  of  the 
particular  merits  of  this  case  of  Beverley  from 
the  entries  relative  to  it  in  the  Journals.  Vide 
Journ.  vol.  21,  p.  24,  col.  1.  1  Feb.  1727-8, 
p.  188,  col.  1, 2.  22  Jan.  1728-9,  p.  236,  col. 
1,  2.  25  Feb.  1728-9,  p.  249,  col.  2.  9.  p. 
250,  col.  1.  4  March,  1728-9,  p.  269,  col.  1, 
$.     8  March,  1728-9.— Douglas. 

f  **  A  month  in  law  is  a  luniir  month,  or  38 
days,  unless  otherwise  expressed,  not  only  be- 
cause it  is  always  one  uniform  period,  but  be- 
cause it  falls  naturally  into  a  quarterly  division 
by  weeks.  [Thus  in  a  case  in  Dyer,  216  b. 
^  the  statute  of  enrolments,  the  six  months 
were  reckoned  of  28  days  each.]*'  Blaclnt. 
Comm.  vol.  2,  p.  141,  4to  ed.— Ther«  is  ano- 
ther reason  why,  in  cases  of  punishment  by 
imprisonment,  the  computation  should  be  by 
lunar  months ;  namely,  the  favour  which  is  al- 
ways to  b(£  shewn  to  fiberty,  where  the  terms 
■ra  ambiguous  and  doubtful.— 'Douglas. 


Joatioe  AalMi  and  Mr.  JugAtt  WiHsi,  Min 
the  other  judges  were  come  down.  Yet,  I 
presume,  it  ia  to  be  considered  as  having  ben 
done  in  court,  aince  the  recognizance  wm  m- 
dersigned  **  By  the  Court"^ 

The  reader  will  remark  that  the  saaie 
|»cities  ensue  upon  a  conviction  on  a  , 
tioo  for  bribery  ny  way  of  iuformatiaa' 
mon  law,  as  w|ien  the  proceeding  is  bf  u  sd- 
tion  under  the  statute;  the  diMbUog  mvtk'm 
the  act  of  2  Geo.  2,  cap.  24»  aect.  7,  bof  ■ 
follows : 

*'  And  every  person  ofieuding  in  aoy  of  lbs 
cases  aforesaid,  from  and  aHer  jodgnmi  sb> 
tained  ajg^ainat  him  in  any  such  action  of  Mt, 
bill,  plaint  or  information,  or  summary  ttlSm, 
or  prosecution,  orbeinff  any  otherwise  hirfallf 
convicted  thereof,  shall  for  ever  be  dinbM  n 
vole  in  any  election  of.  any  member  or  aoi- 
bera  to  parliament,  and  alao  ahall  lor  em  k 
disabled  to  bold,  exercise  or  enjoy  any  ofBoew 
franchise  to  which  he  and  they  then  shall, « 
at  auT  tiine  afterwards  osay  be  entitled,  si  & 
member  of  any  citv,  borough,  town-oorpentei 
or  cinqne  port,  as  if  such  person  was  ostanllf 
dead."  Doughfs  EUctum  (kuu 


'<  1776,  17th  May.  The  AttMoey  Goni 
came  into  the  oonrt  of  King's- besch,  aii 
moved  for  judgment  against  general  Saiitii,kr 
bribmg  the  electors  of  the  borough  of  Biain: 
Mr.  Justice  Willes  sUted  the  evidence  mhI 
him.  As  soon  as  he  oondudad,  serjeast  Dir; 
and  Mr.  Mansfield  endeavoured  to  mitigilelM 
sentence,  by  shewing  how  much  the  gtsail 
had  already  be^  pnniahed  for  his  ofiesee,  Iht 
mat  azpence  he  was  at,  aatfl  likely  to  be  H 
In  answer  to  what  was  urged  in  his  fiifoar,lhi 
Attorney  General  insisted,  that  the  resMi 
given  in  favour  of  him,  only  nggravslerf  Im 
^ilt.  Lord  Mansfield  then  began  by  ezpmi- 
ing  his  eoncem  that  the  defendant  hadbriiB|[M 
bimselfiinto  so  disagreeable  a  sitoatise,  psiM 
the  Attorney  General's  idea,  that  as  to  dit  ei- 
pence,  the  genml  brotight  it  on  himself  if 
procuring  a  retiirn  by  corni|ltioa  \  tbtt  ds 
voters  being  willing  to  receive  bribes,  wee  bi 
justification  of  the  giver,  that  such  pnoiebsMel 
shouM  be  inflicted  as  would  compel  tbe  eeed- 
date  to  be  honest,  that  the  present  case  «ti « 
the  most  serious  nature.  An  officer  af  tb* 
crown,  on  behalf  r/  tlie  public,  proseested  • 
conviction.  A  man  endeivouring  to  get  Ml 
the  senate  by  corruption ;  this  crime  osM  W^ 
ample  punishment  by  way  of  eiample ;  it  *ij 
.the  first  instance  of  tbe  kind  hesrd  sf,  esi 
ihonid  be  maturely  oensnrod,  ss  it  wasM  sf 
impossible  to  preserve  tbe  canstitotioe  ft*f 
min,  if  courts  of  justice  .did  not  act  wilb  "* 
gour,  when  sncb  matters  came  beftie  tM* 
His  lordship  then  ordered  the  general  fag; 
present  to  stand  committed,  and  to  be  b*^" 

•  1  was  favoured  by  sir  J.  Bw^'JVi**' 
account  of  these  circomslancefc— Pw^^^ 
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ttl^tbe  inl  dny  of  next  tern  to  receive  wbatt- 
ever  seotenoe  the  Court  should  think  proDer  to 
pfOBOimee.  -Mr.  iloUi»,  the  oihev  candidiite, 
■UBdiDgcapoa  the MiBe fprooiid,  wm disouaiied 
hi  the  same  mautter,  aod  both  sent  to  the 
Kiog^e-beBcb  prisoii. 

**^UDe  8tb.  General  Richard  Smith,  and 
Thomas  Brand  HoHis*  es^.  the  late  members 
fet  fliiidoBy  were  hrooght  before  the  oourl  of 
Kiag's-beoch,  in  order  to  reoeire  sentence, 
hmnmg  before  been  coartctad  of  bribery  at  the 
last  i^neral  electiofty  when  sir  Richard  Aston 
prefoesd  their  sentence  with  a  pathetic  speech, 
ID  which  he  expatiated. on  the  enormity  of  the 
firime,  as^  by  Tiolatiug  the  freedom  of  electiott, 
and  coiropting  the  eleotors,  thte  British  consti- 
lotion,  the  most  perfect  in  the  world,  eonld  only 
be  undone,  that  the  -crime.of  which  they  had 
been  guilty  was  a^raTated  by  the  leodenoy  it 
liad  to  lead  the  ignorant  tfnd  unwary  to  the 
commission  of  that  horrid  and  foul  sin  of  per*- 
jnry,  the  only  barrier  betwee^i  God  and  man. 
from  these  and  other  reasons  equally  ibroible, 
he  inferred  the  necessity  of  an  ezempkiry  pn- 
BMhrnent,  and  adjudged  them  to  pay  a  fine  of 
1,000  marks  each  (666/.  ISs.  4d.)  to  the  king, 
and  to  suffer  six  months  imprisonment,  and  one 
of  them  (general  Smiih)  at  the  expiration  therO- 
off  to  enter  into  a  reoognizi^nco  of  1,000/.  him- 
.0^,  and  two  securities  in  600/.  eachy  for  bis 
good  behaviour  for  three  years. 


**  The  day  following,  one  of  the  voters  atthe 
same  ejection  was  wougbt  before  the  same 
Court,  to  receive  sentence  for  wilful  and  oormpt 
peijury,  in  his  evidence  jbefore  the  House  of 
Commons,  when  be  received  sentence  to  stand 
on  and  in  the  pillory,  with  a  paper  on  his  fore< 
head  signifying  his  crime,  "  Wilful  and  Cor'^ 
rnpt  Perinry,''  twice  in  the  town  of  Hindon  on 
market-days,  between  eleven  and  two,  the  first 
time  to-morrow  se'nnight,  and  the  second  the 
Thursday  following.  •  And  accordiogly  on 
Wednesday  the  19th  following,  he  was  brought 
from  the  icing's- bench  prison  to  Fisherton 
gaol,  Wiltshire,  and  on  Thursday  was  earned 
to  Hindoo,  where  he  was.  placed  in  the  pillory 
for  the  first  time.  He  was  met  on  the  road  by 
a  number  of  his  friends,  with  two  flags,  and 
blue  ribbons  in  their  hats.  The  populaco 
treated  him  rery  favourably,  their  attentioa 
being  taken  offj  in  a  great  measure,  by  a  pes-* 
son  mounted  on  a  stool,  who  sung  and  sold  ah 
election  ballad,  much  to  their  entortaipment* 
He  was  brought  back  to  Fisherton  gaol  in  the 
eveOing,  and  is  to  undergo  the  remainder  of 
his  sentence  the  Thursday  following.'' — Annual 
Register. 

See  more  concerning  these  transactions,  and 
thehorough  of  Hindon,  in  Doluglaa^s  Election 
Cases,  voF.  1,  p.,  1.73,  foL  VP*  371*  18  Pari. 
Hist.  575,  et  teq,  . 
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560.  The  Trial  of  an  Action  brought  by  Stephen  Sayke,*  esq. 
.  against  the  Right  Hon.  William  Hen&y  Earl  of  Rochfohd, 
one  of  his  Majesty's  most  Hon.  Privy  Council,  and  theretofore 
one  of,  his  Majesty's  Principal  Secretaries  of  State,  for  False 
Imprisonment :  Before  the*  Right  Hon.  Lord  Chief  Justice  De 
Grey,  in  the  Court  of  Common  Pleas  in  Westminster-hall : 
16  G£OK6£  IIL 'A.i>.  1776.  [Published  from  Mr.  Gurney's 
Short-Hand  Notesjf 

Thunda^i  June  t6. 
Countel  /or  the  Piaintif. 
Mr.  Serjeant  Glynn,  Mr.  Seijeant  Adair,  Mr. 
Dtveaport,  Mr.  Alle^ne,  Mr.  Arthur  Lee. 

Couinel  for  the  Defendant. 

•  Mr.  Attorney  Geneml,  Mr.  S«»lioitor  Ge- 
acftl,  Mr.  Keryeant  Davy,  Mr.  WalUoe,  Mr. 
Serjeant  Walker,  Mr.  OiioQiog. 


mmmimmm 


*  I  aufupiMie  tbat  i$9  waa  tba  peraoA  oten* 
tiMed  by  Mr.  DoiigJaa  m  bia  Reporta  of 
£ie«tioii  Caaes,  Yol.  S,  c»99  36.    Seaibrd  Gaae. 

f  Aa  tbe  origiBal  puUkiatioD  cipotaioa  m^ 
tkte  apaeebea  of  the  Connael,  or  tbe  Lord  Cbief 
Juatioe'a  cbafg«  lo  the  Jury^  I  hare  inaerted  m 
notea  tb«  refiort  given  of  tbein  jya  tbe  Morning 
Cbrooiclenewa^peref  June ^Stb,  1776.  In 
ibe  Aannal  R^giater  for  the  year.  History  of 
•JSorofe,  p.  509  in  a  Irief  MOfMWt  of  the  arrest 
ofSnyre. 


BfBOiAL  Jonr. 


Valentine  Gri rusted, 
Edward  Bood, 
Thomas  Allen, 
Charles  Matthews, 
William  Downes, 
John  Cope, 

The  Declaration 
aa  follows : 


.Edward  Hawkins, 
John  Willis,     . 
Thomas  Jordan, 
Redburn  Temkina, 
John  Biggs, 
William  Clarke,  esqrs. 

was  opened  by  Mr.  J>e, 


Gentlemw,  This  is  an  action  brought  by 
Si^apben Sayre,  esq.;  against  the  right  hon. 
Heory  Earl  of  Rochford. 

The  Decbration  states,  Tbat  upon  tbe  33d 
of  October,  in  the  year  1775,  tbe  defendant  did, 
by  f  arioua  illegal  yiolencee,  enter  tbe  plaiotiff'a 
house,  aeize  aia  papers  iund  bin  peraon,  and 
commit  him  to  close  prison  "for  several  daya^ 
eo&Arary  to  law. ;  wbieh  the  plaintiff  layttnhia 
damage  ui^O,000/* 
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To  this  the  defendant  pleaded, 
Firal,  the  f^eneral  iaaue  of  Not  Gailtv : 
And  then  several  other  pleas  in  justification : 
and  his  josiification  is,  That  he  was  at  that  tinie 
one  of  the  lords  of  his  majesty's  priTj  coancili 
and  one  of  his  majesty  *s  principal  siecrotaries 
of  state;  and  that,  upon  an  information  u|ion 
oath,  by  one  Richardson,  a^inst  the  plaintiff, 
for  treasonable  practices,  he  did  issue  bis  war- 
rant  to  arrest  the  plaintiff  for  high  treason,  and 
to  seize  his  papers  ^  and  did  issue  another  war- 
rant to  commit  him  close  prisoner  to  his  rod'- 
jesty 's  Tower :  this  he  pleads  in  justification. 

The  plaintiff  has  replied,  That  this  was  done 
tn  his  own  wrongf:  upon  that  issue  is  joined 
which  you  are  to  try :  we  shall  bring  our  evi- 
deUce  and  prove  our  case ;  and  upon  that  we 
trust,  that  the  justice  of  your  verdict  will  give 
us  ample  reparation  for  the  injuries  we  have 
sustained. 

Afier  Mr.  Lee  had  opened  the  declaration, 

Mr,  Serjeant  Glynn  went  at  large  into  the 
facts  and  circumstances  of  the  case,*  and  then 
|)roceeded  to  examine  the  witnesses,  as  follows: 

Joseph  Jf^ood  sworn. 

Examined  by  Mr.  Serjeant  Adair, 
V9  Itat  are  yon  f — A  shoemaker  by  trade. 
What  else? — A  constable.  ■         ' 
Do  yon  remember  being  at  Mr.  Sayre's 
liottse? — ^''es,  I  was  called  upon  on  Monday 
morning  by  Mr.  Bond,  sir  John    Fielding's 
cl^rky  a^dt  went  along  with  hjm  to  l)ie  king's 


•  ^  in- the  Mornnlg  Chronicle  of  June  S6^b,  -d^uctog  from  the  whole  suck  mferraoei « 

4776,  iKe  opening  speecl^  of  Mf.  Seijeaut  •  were  most  likely  to  alanp  the  jury  aod  brisf 

Glynn  is  reportied  thus:  the  circumstj^nce  borne  to  each  man's  bivsc 

**  The  Recorder  of  London,  as  leading  conn-  He  painted  to  theliveliest  colours  the  tajiiiliee 

8b1  for  the  plaintiff,  opened  .lb^  eause,  and  ttat^  of  issnitg  a-  waitant  Jo  ssBsse  «  nmn'i  pcfsm 

th«  groujids  of  the  action  |o  the  jury,  begin-  i^nd  pi^per»  on  pp  in  formation  not  less  imjiniU' 

liihg  with  an  account  of  the  fDode  of  putting  * '          -   ^y    »    .      .j          ..^    .__.i^.-^.i 


messengers,  and  firom  there  we  went  is  'i^aire 
•Sayre's  bouse. 

What  messengers?— I  ,doo*t  knaw  tbcir 
names,  two  of  ^le  king's  messengers. 

For  what  purpose  did  yoa  go  to  Mr.  Ss^re^ 
house  P — ^They  bad  got  a  warrant,  they  wd. 

Did  you  9te  that  warrant  ? — I  did  not  md 
it,  they  had  it  in  their  hand. 

What  did  you  do  when  yea  came  there F— 
They  knocked  at  Ike  door,  the  maidsiertiat 
came  aod  opened  it :  they  said  they  waoled  H 
speak  with  'squire  Sayre  about  some  particobr 
business :  she  went  up  and  tohl  the  'squire,  I 
believe ;  she  camA  down  again,  and  lei  at  isH 
the  parlour  on  the  right*1iand«  and  tbca  ik 
'squire  came  down ;  thejf  shewed  him  s  psstr, 
the  warrant  1  suppose  it  was,  and  said  tMy 
must  look  into  his  apartments  for  some  pspcn. 

Tliey  must  search  lor  papers?— Yes. 

Did  iliey  read  the  warrant  ? — Yes,  they  rod 
the  warrant  to  him. 

W  bat  did  they  do  in  consequeneef-^As  isii 
as  the 'squire  had  settled  a»bit,  and  got  lesdy, 
he  shewed  them  all  the  desks  where  tbey  were. 

Did  they  take  any  thing?-*!  believe  ibijr 
took  two  or  three  aWay ,  1 4»nnot  ssy  whisb. 

Did  they  search  among  his  papers?— Yei; 
1  stood  by,  and  the  'sqmre  was  by. 

\y  here  did  they  go,  apd  in  what  aMnacr  did 
they  bebave  ?— They  behaved  veiy  geateelsid 
quiet. 

What  did  they  do  with  bis  papers?— They 
read  a  gr«*at  many  over,  and  tliose  tbattb^ 
did  not  want,  I  suppose,  they  left. 
*  They  examined  them  f-7-Yea. . 


the  ArA  warrant  in  Awceoo  the  3dd  of  Octo- 
ber, by  sending  three  of  the  messengers  of  the 
secretary  of  state  to  Mr.  Sayre's  bouse,  where 
they  pretended  they.wanted  to  speak  to  him 
respecting  a  forged  i}ote  of  SOOA  and  bv  that 
means  got  possession  of  his  person  and  con- 
veyed him  to  lord  Rochford's  office,  after  jiav- 
iog  rummaged  his  cabioetand  seized  his  papers ; 
reciting  the  examination  of  Mr.  Sayre  before 
lord  Rochford  and  sir  John  Fielding,  with  the 
refusal  of  the  defendant  to  accept  bail,  al- 
though he  had  .chaijiged  bis  ground  and  con^- 
'mittM  Mr;  Sayre  for  treasonable  practices, 
notwithstanding  that  the  warrant  of  apprehen- 
sion charged  him  with  hii^h  treason,  and  filial- 
ly mentioning  the  committing  him  to  safe  and 
close  custody,  which  was  rigidly  observed,  (ex« 
ceptinir  the  compliance  paid  to  a  restrictive 
onler  for  the  free  access  of  Mrs.  Sayre)  al- 
though the  offence  on  the  face  of  the  commit- 
ment was  merely  a  misdemeanour,  andlhere- 
fore  bailable. 

**  llie  Heoorder  dwelt  on  each  partievlar 
jM)Qye-meationcd  with  g^eat  force  and  ability, 


bile  thai]  ridiculous  :  he  orgetl  (be  inqulaitsriil 
stUe  if  the  pi^vatfe  examination  of  a  roan  ss  ip- 
prebendedl,  pod  the  nsanilcat  malice  aod  leee- 
rity  of  refusini?  bail,  and  committing  bimeleie 
prisoner  to  tlie  Tower,  after  tlie  magistiale  be- 
fore whom,  be  was  examioed,  bad  fouod  resne 
(o  alter  his  onioioji  of  the  fact  with  wbiek  be 
was  charged,  aod  thought  proper  to  chinp 
tlie  deticriolion  of  his  offence,  and  to  ioeertis 
the  commitment  words  of  such  vague  aod  is- 
determinate  import,  'as  the  words  •  ireasoasUe 

firactieea.'  Having  enlai^ed  on  the  getocnl  f> 
egality  and  evil'lendittcy  of  saeb  eoadadg 
any  man,  and  more  particularly  in  a  eecfetif^ 
of  state,  heretooobed  bit  ptctiireaodiacKSMd 
its  effect  by  shewing  bow  partkularly  w*" 
-chieYAus  it  was  to  Mr.  Sayre ;  who,  whm  die 
event  took  place,  was  a  banker  of  great  arediti 
and  was  now,  in  DOfiaeqaence,  a  filaed  ■*'* 
He  hoped  tbmfore  ll>e  jury,  fram  their  asis* 
ral  leeiinga  and  wiah  to  do  josticf,  waaWeie 
the  ease  in  its  true  fight,  and  tbeo  be  dosM- 
ed  not  tbey  wootd  tklok  the  platnliff  Mstfitg 
injured ;  and  roaka^kim  a joat  cpnipmfaWiljr 
awarding  him  ample  daoiages*" 
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ttMy  Mok  what  they  ptcBseil,  and  left  what 
they  did  not  like  ?— -They  took  two  or  three, 
I  think,  away. 

What  did  the^  do  aAerwards  ?— 'The  'squire 
dreiied  himeelt,  and  went  with  them  to  my 
lord  Roehford'fl  office. 

•  What  time  in  the  morning  did  they  go  there  ? 
—I  think  they  got  there  about  seren  o'clock  in 
the  momingy  or  between  ae? en  and  eight,  I  am 
not  positire,  but  it  was  about  that  time. 

How  long  did  you  stay  at  Mr.  Sayre*8 
house? — I  reckon  we  might  stay  there  three 
quarters  of  an  hour. 

*  Did  Any  body  else  ooroe  there  while  you 
were  em|iloycd  about  this  business  f — Noliody 
else  came  there. 

Where  did  you  carry  Mr.  SayreP«**He  went 
to  my  loni  Rochford's  office. 

Did  you  go  with  him  ? — I  did  not  go  in  the 
coach,  1  foltowed  the  ooach,  and  saw  it  there. 

You  did  not  see  any  thing  that  passed  after- 
wards f — No,  1  was  not  in  tne  office. 

When  Mr.  Say  re  came  down  to  them,  and 
they  read  the  warrant,  tell  particularly  in  what 
manner  they  proceeded,  and  what  they  did?— 
'They  said  they  bad  got  a  warrant  lor  high- 
treason  9  the  'squire  did  not  seem  to  be  at  alt 
dismayed :  he  said  they  should  look,  he  was 
not  afraid  of  any  thing ;  he  did  not  setm  to  he 
the  least  discomposed ;  he  said  they  were  very 
welcome'to  took,  he  did  not  know  that  he  bad 
done  any  thing  amiss^ 

Was  Mr.  Sme  in  the  room  all  the  time  they 
were  there?— Ves. 

Did  he  offer  at  any  time  to  go  out  of  that 
room  ? — No. 

Did  he  atk  to  go  any  where  el8»P«^He 
asked  to  go  to  dress  himself,  and  they  did  not 
■How  that ;  he  bad  his  clothes  brought  into  the 
room  where  he  was. 

They . would  not  then  permit  him  to  go  into 
another  rooro.to  dress  .^-«No. 

Did  they  keep  the  door  open  «r8hot?«^lt 
was  shut :  they  ordered  me  to  lock  the  door 
when  I  went  in,  but  1  saw  the  'aquire  was  not 
«lismayed,  and  i  did  oot  lock  it. 

Did  they  make  use  of  any  excuse  to  get  into 
Mr.  Sayre's  house  ? — Yes,  that  they  had  some 
particular  business,  and  must  see  the  'squire. 

Did  they  say  what  the  business  was  ?— They 
mentioned  something  that  they,  wanted  to  see 
bim  abont  a  note. 

Edward  Mann  sworn. 
Exa^niDed  by  Mr.  Davenport. 

Yon  are  a  secretary  of  state's  or  a  king's 
messenger,  are  not  you  ?•— A  king's  messenger. 

Pray  hare  you  got  the  warrant?— No,  I 
have  not. 

Had  not  you  tbe  warrant  ?— Yes,  I  bad. 

What  became  of  it  ?-^I  gare  it  to  M  r.  Sneatb. 

Who  «.  he  ?— Tbe  first  clerk  in  tbe  secretary 
of  staters  office. 

When  did  yon  gire  it  him  ? — Last  Monday. 

Did  you  go,  upon  the  S3d  of  October,  with 
Wood  tbo  aoDstable  toiBJr.  6ayre*B  hodfrfef— I 

llW .  . 
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Under  what  pretence  ?— With  H  atordary  of 
stale's  warrant. 

Did  you  tell  the  person  who  let  you  in  that 
yon  bad  a  secretary  of  state's  warrant  ?—l  did 
not. 

What  did  you  tell  tbe  portion  who  let  you  ija 
that  you  came  for?— I  cannot  tell  the  rerv 
words:  f  bel  tore  I  aaid  to. this  effect,  that  Ihail 
some  business  of  consequence  to.  communicate 
to  Mr.  Sayre,  and  I  should  wish  to  see  him. 

Do  you  remember  saying  you  came. about  a 
draft  that  there  Was  reason  to  beliere  was  forg- 
ed?— I  believe  1  did  mention  something  of  it. 

Was  the  forged  draft  tbe  warrant*  or  what 
other  thing  did  you  allude  to  ? — Mr.  S^y  re  was 
*  then  not  stirring. 

So:  this  forged  draft  was  stirring  before  bim  f 
— Speaking  of  it  was  stirring  before  him.- 

How  came  you  to  say  that  you  cam*  about 
a  forged  draft,  when  you  were  a  king's  imea- 
senger  armed  with  a  warrant  ?-rBecaose  I 
wiahed  lo  aee  Mr.  Sayne. 

And  therefore  you  made  a  pretence  of  a 
forged  draft,  instead  of  telling  him  you  came 
with  a' warrant?— I  did  mention  that,  and  with 
a  riew  of  his  coming  down  stairs. 

That  warraut  I  think  you  say  you  delivered 
to  Mr.  Sneath  ?— Yes. 

Is  he  the  secretary  to  lord  Racbford,  or  was 
he  then?-T-He  was  mi  clerk  then  to  loniRoch- 
ford. 

Wb^n  were  you  served  with  a  subpooa  to 
attend  this  trial  ?--iUpon  Monday  last. 

Before  or  after  vou  delivered  the  warrant  to 
Mr.  Sneath  ?— Aflier. 

You  were  served  with  a  sobpcsna  to  bring 
the  warrant  with  yon  ? — I  read  the  subpoena, 
and  flndtog  it  mentioned  that  1  was  to  bring 
tbe  warrant  or  any  other  papers  which  I  hadt  I 
went  to  Mri  Snealh  to  ask  him  for  it :  he  told 
me  he  had  not  done  with  it. 


When  did  you  go  to  him  ?-^On  Monday. 

How  long  after  ^ou  delivered  it?— -Witbia 
an  hour  after  I  received  tbe'Subnmna. 

How  long  bad  you  deliverea  it  before  you 
reiolbtved-ttosttbpcBoa? — 1  believe  it  might  he 
three  or  four  hours. 

' Dill' you  go  to  him  upon  Tuesday  ?— No,  I 
did  not. 

Did  you  go  to  him  upon  Wednesday  ? — I 
went  to  him  upon  Wednesday,  and  tolq  him 
tbesaahe.  • 

He  bad  not  done  with  it  then? — ^Hetold 
me  that  it  was  misUid,  and  ho  coukl  not 
find  it. 

Then  it  is  lost?— I  don't  know. 

What  do  yon  believe  about  it?«— I  believe  it 
is  mislaid,  1  only  guess  by  Mr.  Sneath's  wqrds« 

Will  you  be  ao  good  as  to  tell  me  whose 
band- writing  it  was,  and  by  whom  signed  ?-<» 
Signed  by  lonl  Rocbford. 

What,  was  it  an  authority  lo  do? — 1  believe 
it  runs  in  tbe  Usual  form  that  warrants  do :  f 
have  one  at'  home  1  had  15  years  ago,  and  it 
runs  in  a  similar  form  to  that. 

Was  it  a  warrant  to  take  him  for  bigh  trea- 
«o«?-*To'tbe  best  of  my  rtmembranoe  i^  wai« 
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SigMd  by  lomi  Reehford ;  ud  to^pprehend 
Mr.  Siyre  lb;  high  ireaBon  ?— Mr.  Stephen 
Bavre. 

'I  bellere  afterwards  yon  saw  Mr.  Sa^rre ; 
did  he  oome  down  to  you  or  you  c^o  up  to  Dim  ? 
•— 'Squire  <Say re  canie  down  to  us. 

What  did  you  then  order  to  be  done  to  him  ; 
did  you  erder  him  to  be  locked  up  ? — I  told 
Mr.  Sayrrthat  1  was  eome  on  buiiness  whieh 
was  very  disagreeable  to  me,  and  I  was  afraid 
h  would  be  so  to  htm ;  that  we  had  a  aecretary 
•f  state's  warrant  to  take  him  into  custody,  and 
aA'er  that  to  seize  his  papers. 

When  be  came  diiwn  to  yon,  did  yoa  permit 
him  to  go  about  to  dress  himself,  or  any  thing? 
For  that,  I  refer  yon  to  Mr.  Say  re. 

For  that,  he  cannot  be  a  witness,  and  there- 
fore! refer  to  yen. — After  this  Mr.  Sayre  ask- 
ed to  have  pennission  to  shafe  hionself ;  I  told 
bim  that  attd  any  thinfi^  else  that  be  desired. 
•  Then  you  (termitted  him  to  go  up  stairs  for 
hi^ clothes? — He  did  not  desire  to  |^  up  stairs 
lor  his  dolbes,  he  rang  the  beH  and  ordered  his 
clothes  ta  be  brought  to  him. 

Then  he  did  not  desire  to  go  into  any  room  ? 
^— He  did  desire  to  go  up  stsirs. 

That  was  net  permitted,  I  take  it  ?— It  was 
permitted. 

And  to  go  Into  another  room? — Yes. 

To  drsss  himself  there?— To  speak  to  Mrs. 
Savre,  who  was  then  at  breakfast. 

Who  went  into  the  room,  you  orStoley  ? — 
I  went  along  with  him ;  but  if  I  am  not  mis- 
taken  it  was  by  Mr.  Sayre's  desire ;  hot  in  that 
1  will  not  be  positive. 

Afterwards  you  brought  him  before  my  ford 
Roohfonl?-^Wedid. 

Did  you  bring  with  you  any  ptpera  of  his? 

Did  you  search  ond  look  into  a  nnmber  of 
papers  before  vou  to^  away  those  that  yoa 
thought .  matenal  ?— I  do  not  properly  know 
what  is  searching.  I  told  Mr.  Sayre  we  were 
to  take  his  papers,  in  consequenee  of  whieh  be 
himself  opened  his  drawers. 

Did  you  take  any  ?•— No,  we  took  tpone,  Mr. 
Sayre  took  them  and  gave  them  to  us. 

Von  took  all  that  he  gave  you<?»«No/he 
held  several  papers  in  his  hand,  and  said,  this  is 
such  a  paper,  and  this  such,  and  we  took  his 
word. 

So  then  you  looked  at  none  hut  what  you 
brought  away  ?— We  looked  at  eome,  and  1*0  > 
tnni^them.  *•  *    •- 

You  took  his  word  for  some,  looked  into 
others,  and  brought  away  what  you  -thought 
proper?— Some  were  brought  away ;  I  did  not 
look  into  any  papers. 

1  thought  you  said  just  now,  you  read  some 
of  then  r — I  did  not  say  I  read  some,  some 
were  read  and  returned. 


Who  read  them  ?— Sir  Stanyer  Pnrten  and 
Mr.  Willis. 

Who  was  sir  Stanyer  Porten  ?— He  was  then 
first  secretary  to  lord  Rochford. 

Then  the  papers  were  under  his  inspection  ? 
-^Mr.  Sayre  handed  them ;   Mr.  Walis  took 


sane,  and  sir  Stasyer  Porten  eUbeis,  aad  re- 
turned them. 

Those  that  were  to  be  brought  away,  tfa«r 
gave  teyeuor  Stagey  ?^1  took  them. 

Then  yon  brought  tbem  to  ford  RocfaM  ?— 
To  lord  Rochford's  office. 

How  hmg  were  you  there  ? — \  Mieve  we 
mig'ht  he  there  about  an  hoar  and  a  qosrier.  1 
will  not  be  exact,  I  did  not  nsake  miaatct. 

What  became  of  Mr.  Aayre  then  ?>-He  wn 
ihewn.  into  a  room  where  lord  Rochlbnlre- 
eeives  foreign  minsters. 

What  became  of  bim  after  this  bear  nd 
quarter  ?"— Mr.  Sayre  ordered  his  oeu  ar- 
riage,  he  get  into  it,  and  Mr.  Staiey  uA  m 
went  to  lord  Rochford's  office. 

How  long  did  he  remain  at  tlhe  office?— t 
believe,  an  hour  and  a  quarter,  or  an  bsarasd 
SO  minutes. 

What  became  of  you  then  ?— Then  we  hiA 
aaatber  wavraot  given  to  us. 

What  became  of  tbal?-~That  1  gave  k^  Ike 
deputy  coostable  of  the  Tower,  and  left  it  with 
him. 

Did  yon  carrr  Mr.  Sayie  to  the  Tower?— 
We  seat  for  a  hackney  noach  ;  aod  Hr.  ftt- 
ley  and.uM  went  with  Mr.  Sayre  to  tbeTewcr. 

By  whose  ordem  ?«^n  eoMequeaee  sf  tkt 
#arrant. 

What  waa  the  message  to  the  lieuteasatrf 
the  Tower  when  yon  delivureil  him  ?— We  bid 
no  message. 

Only  the  delivery  of  the  warrant  r---Tbs  de- 
liverv  of  the  warrant  and  Blr.  Sayie. 

There  ended  your  duty  P-*J  took  a  reedpt 

You  took  a  receipt  for  the  body,  and  tbiif 
left  him  ?— Yea,  and  there  left  him. 

John  Tally  sworn. 
Examined  by  Mr.  AlkjfWt. 

I  believe  at  the  time  of  tfaoa  anest,  ysa  vere 
Que  of  Mr.  Sayre*s  derkaP-^-I  was. 

Do  you  remember  the  enrewnstaMe  of  the 
messengers  coming  to  Mr.  Say  re*s  ?— i  do^ 

Do  yon  rememMr  what  passed  betweeayN 
and  them  at  that  time? — 1  took  minutes  of  it 
at  the  time,  if  yoa  will  give  me  kafs  to 
read  it. 

yU.AiUrnt^GenitraL:  When  did  yeu  take 
those  Buastes?— 48oon  after. 

Unar  soon  ?— -Two  days  aAsr ;  bat  1  ea 
remember  it  without  my  notes,  if  yoo  cbsose 
it.  [The  witeess  proceeds  without  refeninffts 
his  minutes.]  On  Monday  the  33d  of  OetaMr, 
between  eight  and  nine,  1  was  at  breakfiit  in 
theoffice:  our  porter  came  and  told  aie,  three 
gentlemen  wanted  Mr.  Sayre :  J  want  iaio  Ibe 
parlour;  Mr.  Sayre  was  not  ep :  laskcddieai 
if  they  wanted  Mr.  Sayre  ;  thejr  >obl  meibjf 
didr  upon  very  partfeuhir  business!  1  wA 
them  the  servant  had  informed  me  be  bad  ail- 
ed htm,  and  if  it  was  vcry^nrgent  basinrwbe 
would  call  him  a  aeoond  tiocie:  they  M"  ^ 
waa$  it  Uraa  about  e  fomery  upon  the  besir: 
1  asked,  what  kind  of  forgery :  they  ' 


diatdy  made  anawerf  that  it  wan  a  beasa-aiw 
of  SOO/.,  end  they  luppoaed   ilwas  fMam 
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Ihfletlaiid:  I ^id  nMMk  them  to  Het  me  168 
it,  but  immedwlely  sent  a  wcoDd  time  fer  lAn 
Seyre:  I  went  into  tlie  office,  wMtiog^  for  the 
other  clerk  to. come;  asaooD  as  be  came  I 
^eat  into  the  iiarlour,  and  asked  Mr.  Sajrre  if 
he  wanted  me  :  be  said,  No :  1  thought  it  ex* 
oeeding  odd  that  he  did  not  meatioa  Ibe 
Ibrgery :  1  came  back,  and  mentioned  it  to  the 
other  clerk,  and  told  him  thai  the  people  were 
lookiog  over  the  papers,  and  I  thought  it 
soflsething  very  extraordinary  tb§t  Mr.  Sayte 
iiid  not  mention  the  forgery:  a  gentleman 
came  in,  and  Mr.  Sayre  bad  just  an  opportu- 
nity of  saving  that  be  was  iu  onslody  of  the 
king's  messengers. 

Did  yon  stay  in  the  room,  and  see  every 
thing  that  passed f— I  did  not  stay  a  minnte  in 
Ibe  room. 

You  saw  the  papers  rummaged  ?— The  pa^ 
pars  were  spread  upon  a  table,  and  tliey  were 
examining  inem. 

Do  you  know  whether  it  was  permitted  Mr. 
Say  re  to  oome  into  the  shop?— He  did  not 
come  into  the  shop :  whether  there  was  any 
|iermission  I  cannot  say. 

Had  you  any  converaatkw  with  Mr.  Sayre, 
and  where,  before  he  left  the  house? — I  had 
Hot :  I  went  to  acquaint  a  Iriedd  or  two  of  the 
sTtuation  Mr.  Sayre  was  in,  and  did  not  return 
till  Mr.  Sayre  was  in  the  Tower. 

At  tbb  time  Mr.  Sayre  was  a  banker  ?— 
Yes. 

Mr.il/ieyne.  1  foncy  such  an  attack  as  this 
would  necessarily  have  a  very  bad  coosecjuence. 

Mr.  Attorney  Generml,  Do  you  go  ior  spe-' 
cial  damages  } 

Mr.  Aluyne,    No,  general  dsmages. 

L.  C.  J.  De  Grey,  It  is  proved,  that  be  is 
a  banker:  any  body  may  form  an  opinion 
what  an  effect  a  thing  of  this  sort  would  have. 

TtMy.  Mr*  Savrte  bad  seUled  ihatters  that 
day  and  the  day  before ;  he  was  to  have  gone 
out  of  town  for  ten  days .  or  a  fortoigbt,  on 
Monday  evening,  or  Tuesday  morning,  to  Bath. 

Before  this  business  happened,  did  yon  ob- 
serve any  tbin^f  particular  about  the  bouse  P — 
Some  time  before,  1  cannot  be  certain  how 
king,  but  it  was  previous  to  this  event,  there 
was  a  guard  of  soldiers  at  sundry  times  about 
the  house :  our  watohman  came  and  told  me, 
he  thought  it  exceedingly  odd :  there  was  a 
vacant  space  of  ground;  it  is  now  built  upon, 
near  it,  by  lonTPaolett,  where  the  soldiers 


Mr.  Seij.  Doty,    This  is  not  evidence. 

Tally,  The  watchman  came  and  told  me 
there  were  some  soldiers :  1  asked  him  at  what 
time  they  came,  and  bow  they- came  there  ?  it 
was  about  eleven  o'clock. 

L.  C.  J.  De  Gr&f.  Y6u  have  not  declared 
«pon  any  thing  of  this  sort;  you  declare  for 
the  trespam  and  imprisonment ;  if  you  mean 
lo  say  that  this  arrest  and  trespass,  as  it  is  stat- 
ed, was  not  done  in  consequence  of  this  war- 
vant,  we  ought  to  say,  it  is  an  illegal  warrant ; 
Ibr  that  there'  had  been  a  pi^meditated  desi^ 
to  surrooiid  his  house,  and  arrest  him  in  an  il- 


legal msonerbofoie:  ifyeu  mean  to  say  that, 
you  will  shew  how  it  comes  within  the  ease. 

Mr^AU^me,  This  most  be  in  reply  to  ihe 
justiication;  1  will  not  anticipate  ic« 

L.  C.  J.  De  Grey.  To  be  sure,  you  should! 
not 

Mr.  AU^miey  General.  The  difficulty  is^ 
knowing  it  to  be  folse :  I  don't  care  to  seem  to 
oppose  It 

L.  C.  J.  De  Greg.  Let  it  be  false  or  not, 
we' should  not  go  into  matter  that  is  extrane> 
ous  to  the  caoie.  Do  you  want  to  go  into 
move  witnesses  to  prove  these  fsctsP  These 
foots,  I  prerome,  wdl  not  be  denied. 

Mr.  Serj.  Glynn.  We  shall  oall  no  more 
witnesses  to  any  of  these  facts. 

L.  G.  J.  De  Grey.  The  jury  must  have  a 
full  insight  now  into  the  manner  in  whioh  this 
warrant  was  executed. 

Mr.  Sen.  Gl^m,  We  shall  ask  no  mor» 
about  the  nrst  warrant* 

John  HeynoldSf  esq.  sworn. 

Examined  by  Mr.  Lee. 

Were  vou  at  the  secretary  of  state's  office 
during  the  examination  of  Mr.  Sayre,  upon 
the  SSd  of  October  last  f— Upon  the  93d  of 
October,  my  lord,  I  was  attending  my  duty,  aa 
under  sheriff  of  ibis  county,  at  Tyburn  ;  and 
while  I  waa  there,  1  received  a  message  by 
one  of  Mr.  Say  re's  servants,  that  he  desired  to 
see  me  instantly,  in  consequence  of  that 
message,  I  left  the  melancholy  business  in 
which  I  was  then  employed,  and  went  to  the 
banking;hou8e  of  Mr.  I^yre:  the  clerks  tohl 
me  he  was  then  carried  to  my  lord  Rocbford's 
office  by  messengers,  upon  a  charge  of  high' 
treason.  I  got  into  a  hackney-coach,  and 
went  down  to  the  Secretary  of  State's  office, 
1  sent  my  name  in  to  my  lord  ilochford,  that  I 
understood  Mr.  Sayre  was  there  in  custody^ 
upon  a  charge  of  a  criminal  nature,  and  I  de- 
sired, as  his  solicitor,  to  have  access  to  him. 
I  received  no  answer  to  this  message,  from  the 
person,  but  that  it  was  verv  well.  I  told  tb^ 
person  who  brought  me  that  answer,  that  I 
must  have  another  sortof  answer ;  that  I  must 
have  access  to  Mr.  Sayre;  I  would  not  be 
shuffled  in  that  way,  but  insisted  upon  being 
admitted.  The  person  came  to  me  again,  and 
said,  if  1  had  any  thing  to  communicate  to  Mr. 
Sayre,  I  might  do  it  in  writing :  ray  answer  to 
that  was,  I  came  there  in  the  character  of  bis 
solicitor,  atod  I  insisted  upon  having  access  to 
him ;  that  if  my  lord  Rocbford  did  not  admit 
me,  I  must  apply  to  Mr.  Seij.  Olynn,  his 
counsel,  and  bring  him  there  ;  and  see^  whe- 
ther his  lordship  would  refuse  him  admimion, 
or  not.  Upon  that  peremptory  message,  1  was 
admitted  into  an  outer  room.  The  first  person 
1  saw  was  sir  John  Fielding :  he  accosted  me, 
and  said,,  Mr.  Reynolds,  did  Mr.  Savre  send 
for  you  P  I  said.  Yes,  Sir:  said  he,Thatis  not 

*  I  suspect  that  there  are  some  errors  in 
this  report  of  what  occurred  during  the  exami- 
nation of  John  Tally. 
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trae:  I  replied,  I  wn  very  serrv  for  that,  sir 
Jobo  FieUimg.  Lord  Roohronf  was  present : 
1  nid,  1  should  not  take  that  laaffoage  from 
sir  John  Fietdiog^  in  aootber  niace.  Lord 
Boclilbrd  interfered,  wbom  tliea  1  did  not  |Ber- 
•onally  know,  and  1  expressed  some  warmlli 
i^bofit  Cbe  difficulty  of  a  gentleman,  in  Ibe  cba- 
aacter  of  a  solicitor,  or  as  a  private  friend,  hav- 
ing access  to  a  person  who  wasthere  in  custody, 
upon  a  charge  of  a  criminal  nature.  I  then 
desired  that  they  would  ask  Air.  Say  re  the 
question,  whether  he  sent  for  me  or  not  ?  Mr. 
Kayre  was  in  another  room :  appUcatiou  w^s 
made  to  Mr.  Say  re,  and,  as  I  was  informed  by 
Hiy  lord  Rochford,  Mr.  Say  re  said,  I  did  send 
for  Mr.  Reynolds ;  upon  which  my  lord  Roch- 
ford admitted  me  into  the  presence  of  Mr. 
I^yre.  I  found  Mr.  Sayre  under  an  examina- 
tion, as  1  understood,  and  a  clerk  writing  at  a 
table :  I  then  charged  him  not  to  answer  any 
questions ;  not  to  sign  any.  papers  ;  that  the 
very  moment  he  did  one  or  the  other,  or  seem- 
ed disposed  to  dq  one  or  the  other;  I  would 
leave  the  room.  Lord  Rochford  said,  Is  that 
the  advice  you  ^veyour  client,  Mr.  Reynolds? 
Yes,  my  lord,  it  is  the  advice  I  give  him ;  I 
ani  answerable  for  that  advice,  and  I  shall  give 
him  no  other.    Then,  said  he,  Sir,  1  think  you 

Sire  him  very  wi^on^  advice.  Mr.  Sayre  then 
esired,  that  the  minutes  of  bis  examination, 
•0  far  as  it  bad  gone,  might  be  read  :  they 
were  read :  the  in  formation  of  Mr.  Richardson 
was  also  read.  Upon  hearing  the  information 
read,  I  laughed  exceedingly ;  I  said,  the 
charge  was  too  ridiculous  to  be  attended  to  se- 
riously a  moment.  £itber  ray  lord  Rochford 
or  sir  John  Fielding,  1  cannot  determine  which, 
said.  Why,  Sir  ?  It  is  upon  oath.  I  answered, 
looking  at  Richardson,  who  was  there  present, 
t  know  that  gentleman's  character  too  well  to 
give  credit  to  any  thing  that  he  swears,  or 
words  to  that  effect  >  upon  which  Mr.  Richard- 
son called  for  the  protection  of  the  magistrates : 
he  said,  he  was  not  to  be  there  insulted.  I  then 
said,  that  if  under  the  authority  of  sir  John 
Fielding  and  his  lordship,  1  was  not  permitted 
to  say  it  there,  I  would  say  it  again  in  another 
place.  I  then  said  to  my  lord  Rochford,  afler 
this  altercation  had  passed,  if,  after  consulting 
the  great  law  officers  of  the  crown,  they  should 
be  of  opinion  with  me,  tliat  this  is  not  a  charge 
of  high  treason,  and.a  bailable  offence.  1  then 
am  ready  to  give  jprood  and  sufficient  bail  for 
Mr.  Sayre  ;  but  if  they  should  be  of  another 
opinion,  1  have  no  favour  to  ask :  I  was  then 
ordered  with  Mr.  Sayre  and  the  messengers 
into  another  room.  That  is  all  I  know  with 
respect  to  what  passed  that  day  at  the  Secre- 
tary of  State's  office. 

Did  youapply  at  the  Tower  for  admission  to 
Mr.  Sayre  as  his  solicitor  ?^l  applied  to  ro^r 
Rainsford  between  seven  and  eight  o'clock  that 
evening  for  access  to  >Ir.  Sayre ;  the  answer 
given  to  me  by  major  Rainsford  was,  that  Mr. 
Sayre  was  a  close  prisoner;  that,  under  that 
commitment,  uo  person  could  have  access  to 
him  without  a  special  order  from  the  secretary 


of  stirte.  I  applied  again  the  ndxl  day,  aad  I 
applied  several  tioies  afterwards,  but  nerer 
could  get  aooass  to  Mr.  Sayre;  and  I  never 
saw  him  tiU  I  fouod  him  before  the  LordI  Chief 
Justice  of  the  court  of  King^s-beoch,  hy  t  will 
of  Habeas  Corpus.* 

L.  C.  J.  De  Grey.  These  several  applia- 
tions  were  to  the  Tower,  not  to  the  seccetary  of 
stale's  office  ? — Yes,  not  to  the  secretary  oC 
state's  office.  ■  I  was  present  when  Mr.  Aliens 
and  Mr.  Lee,  as  counsel  for  Mr.  Sayre,  applied 
for  access,  stating  to  the  lieotenant-goverDerof 
the  Tower  the  reasons  for  that  applicatiee,tku 
they  were  counsel  retained  tor  him,  aad  wiiked 
to  see  him  to  consult  about  the  measures  for  Ut 
enlargement.  The  major  gave  those  tsro  gen- 
tlemen the  same  sort  of  answer  that  be  had 
given  me,  as  I  before  stated. 

You  mentioned  that  you  withdrew  after  of- 
fering  bail,  and  then  a  warrant  was  sent  oat  for 
the  commitment :  how  long  was  it  betwees  tho 
time  of  your  withdrawing  and  the  wsmot 
being  sent  out?— After  I  went  into  the  other 

■  I  11       —.1       ■!■■■        .  Wll      I       ■        ■       11^       ■« 

*  **  On  the  adth  of  October,  by  firtaeof  t 
Habeas  Corpus  granted  by  lord  Mafls6eltl, 
Mr.  Sayre  was  conveyed,  by  the  proper  offi* 
cers,  from  the  Tower  to  his  lordship's  bouieiD 
Bloomsbury -square.  Mesara.  Adair,  Dtyrell, 
Lucas,  and  Alleyne,  attended  on  the  part  of 
Mr.  Sayre,  and  Mr.  White,  partner  with  the 
solicitor  of  the  Treasury,  on  the  part  of  the 
crown.  After  the  two  hrst  mentioaed  gentle- 
men had  spoken  for  some  little  time  on  the 
subject  of  Air.  Say  re's  being  committed  to  ckne 
confinement,  by  virtue  of  the  warrant  of  oosh 
mitment,  which  only  oooveyed  a  gescral 
charge,  and  Mr.  White  had  declared  that  bt 
bad  DO  instructions  to  oppose  the  bail,  bii 
lordship  called  for  the  warrant  of  eommitmestv 
and  immediately  on  perusing  it,  proooaacid 
that  he  bad  not  the  least  doubt  of  Mr.  Sayre^o 
being  entitled  to  bail  ^  as  he  observed,  tbatthit 
gentleman  was  only  charged  with  tressonabte 
practices,  and  that  he,  lord  Mansfield,  sbooid 
not  have  refused  the  bail,  if  Mr.  Sayre  had 
come  without  any  counsel.  Bail  was  seoord- 
ingly  directly  offered  and  accepted ;  vis.  Mr. 
Sayre  himself  in  500/.  and  John  ReyBo]ds,aBd 
Coote  Pordon,  esqrs.  in  250/.  each. 

**  After  the  business  was  over,  Mr.  Sayre 
thanked  his  lordship  for  the  grent  politeoeii 
and  candour  he  had  sbewin  on  the  occasioo  $ 
and  hoped  his  lordship  would  always  set  Id  tbo 
like  impartial  manner  according  to  the  oooiti- 
tution.  *  I  hope  so  too,'  repli«l  his  lonhbip; 
*  let  us  both  act  according  to  the  coostitotios, 
^  and  we  shall  aroid  ail  difficulties  and  dasgcri. 

**  The  lord  mayor  and  several  other  frieodi" 
Mr.  Sayre,  attended  upon  thia  occasion. 

•<0u  December  ISth  following  at  the  (Nd 
Bailey,  upon  motion  on  behalf  of  Mr.  SayiVi 
the  recognizance  enteredinto  before  lord Maai- 
field,  on  October  28th,  wias  discbsiged."  ^ 
nual  Register  for  1775,  Appendix  to  Cbisoide, 
p.  243,  where  is  a  brief  account  of  the  prefM^s 
proceedings  against  Sayre* 
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room  f  ^ftd  three  or  finir  miDatet  converMtion 
with  Mr.  Sayre,  in  the  preeeooe  of  the  meteen- 
f&n ;  then  I  withdrew  end  went  to  hii  bank- 
ing'-bonee,  and  sent  an  ezpme  for  his  partner, 
lor  Aau*  of  the  coDse^uencee  of  the  commit- 
nent.  I  had  not  been  in  Mr.  Say  re's  hoote  two 
minutes  before  a  letter  oaaae  from  Mr.  Sayre, 
acqoaiottng  Mri.  Sayre,  which  was  opened  in 
my  presence,  that  be  was  now  eomoiitted  a 
close  prisoner  to  the  Tower. 

L.  C.  J.  De  Grey,  Do  yon  know  what  be- 
came of  the  papers  which  I  understand  were 
carried  to  lord  Rocbford*s  office  ?— They  were 
sent  (o  me  afler wards,  I  think  it  was  after  the 
access  of  Mr^.  Sayre,  by  her  hands,  from  the 
Tower. 

L.  C.  J.  Il«  Grey,  Then  they  were  retnmed 
to  Mrs.  Sayre  P^I  understand  they  were. 

Major  Raimford  sworn. 

Examined  by  Mr.  AUcyne, 

Do  you  remember  receirinfl^  Mr.  Sayre  into 
your  custody  ? — Yes. 

Do  vou  recollect  at  what  tioM  ?— Upon  the 
$36  of  October. 

Have  yoa  the  warrant  P — I  hare.  [Pro* 
duces  the  warrant.] 

By  rirtue  of  this  warrant  you  received  Mr. 
Sayre  into  close  custody  f — I  did. 

Did  you  refuse  any  person's  seeing  him  P— 
Yes.    I  did.* 

Did  you  conceive  yourself  bound  so  to  re- 
fuse, because  it  was  directed  you  in  the  war- 
rant to  keep  him  in  close  custody  P— I  do.  By 
the  practice  of  the  Tower,  when  a  person  is 
ordered  to  be  kept  in  close  custody,  no  person  is 
to  have  access  to  him  but  by  an  order  of  the 
aecretary  of  state ;  aAd,  in  consequence  of  that, 
1  did  reuise  several  persons  access  to  him. 

Do  you  know  my  lord  Rochford's  hand- 
writing ? 

Mr.  Serj.  Davy,  That  is  pot  meant  to  be 
disputed. 

L.  C.  J.  De  Gr^.  Did  you  receive  any  par- 
ticular directions  from  the  aecretary  of  state  P 
—No. 

Mo  particular  message  P — Nothing  but  the 
varrant 

The  Warbant  read. 

«•  October  33, 1775.  • 
<*  William  Henry,  earl  of  RocbfonI,  one  of 
the  lords  of  his  Majesty's  most  hon.  privy  coun- 
cil, and  principal  secretary  of  state,  &c.  te. 

**  These  are  in  his  majesty's  name  to  autho- 
rise and  require  you  to  receive  into  your  cus- 
tody the  body  of  Stephen  Sayre,  esq.  herewith 
cent  you,  being  cbargedf  upon  oath  before  me, 

*  See  Vol.  19,  p.  983. 

f  In  a  Note  to  the4Sd  Letter  of  Jumos^  dated 
January  30, 177 1»  (see  Woodfall's  edition,  vol. 
d,  pp.  191, 198,)  is  some  criticism  on  the  offi- 
cial French  of  this  lord  Rochford.  The  lan- 
ffuage  of  this  warrant  is  auk  ward.  Concern- 
mg  the  doctrine  that  a  relative  is  to  be  referred 
to  the  last  anteoedent,  see  vol.  10,  p.  147  $  vol. 
19,  p.  1110. 

VOJU  XX. 


one  of  hie  majesty's  prinei|ial  cecretaries  of 
state,  with  treasonable  practices,  and  to  keep 
him  in  safe  and  close  custody  until  he  shall  bo 
delivered  bv  due  course  of  law ;  and  for  so 
doing  this  shall  be  your  warrant.  Given  at  St^ 
James's  on  the  S3d  of  October,  1775,  in  the 
15th  year  of  his  mi^esty 's  reign.  . 

"  To  earif  Comwallis,  eeostable  of  bis  ma- 
jest  v^s  Tower  of  London ;  or  to  the  lieutenant 
of  the  Tower,  or  his  deputy." 

L.  C.  J.  De  Grey,  Ace  all  your  warranto 
with  prisoners  committed  into  your  custody,  to 
receive  them  into  close  custody  ? — ^^No ;  in  the 
case  of  lord  Ferrers  and  lord  Myron,  for  mur- 
der, who  were  committed  hy  the  House  of 
Lords,  these  warrants  were  conceived  in  other 
terms  ;^but  the  warrants  from  the  secretary  of 
state,  which  are  for  state  prisoners,  are  always 
to  close  custody. 

Have  you  got  the  warrant  for  the  admissioa 
of  Mrs.  Sayre  P — I  have.    [  Produces  it.] 
-  Was  any  body  else  permitted  to  see  him  P— 
Nobody. 

The  Order  for  the  Admission  of  Mm.  Sayre 
read. 

'«<  October  «3,  1775. 

*<  William  Henry,  earl  of  Rochford,  one  of 
the  lords  of  his   majesty's    most  honourable  ^ 

Srivy  council,  and  principal  secretary  of  state*  ' 
;c.  &c.  dec.  < 

<«  These  are  in  his  msjesty's  name  to  autho- 
rise and  require  you  to  permit  and  suffer  Mrs. 
Sayre  to  have  access,  from  time  to  time,  to^ 
Stephen  Sayre,  esq.  her  husband,  a  prisoner  in 
your  custody ;  and  for  so  doing  this  shall  be 
your  warrant.  Given  at  St.  .^Lmes's  the  23d 
of  October.  Rochford." 

**  To  earl  ComwaUis,  constable  of  bis  ma- 
jesty's Tower  of  London ;  or  to  the  lieutenaut 
of  the  Tower,  or  his  deputy." 

Mr.  Serj.  Adair,  We  are  now  going  to  prove 
that  applications  were  made  at  the  Secretary 
of  State's  office  by  some  gentlemen  for  admis- 
sion to  Mr.  Sayre,  which  were  refused. 

John  Elliif  esq.  sworn.  ' 
Examined  by  Mr.  Serj.  Adair. 

Did  jon.  make  any  application,  or  were  yea 
present  when  any  application  was  made  at  the 
Secretary  of  lake's  oflice  respecting  Mr. 
Sayre  P*— Upon  the  33d  of  October  1  received 
a  note  from  Mrs.  Sayre,  to  acquaint  me  that 
her  husband  was  committed ;  and  about  an 
hour  afterwards  she  sent  a  gentleman  to  me^ 
that  I  supposed  was  either  a  derk  or  one  of  the 
partners  m  the  hank«  requesting  that  I  would 
go  down  to  the  Secretary's  office  and  try  what 
I  could  do  for  the  service  of  her  husband  who 
was  under  those  disagreeable  circumstances^ 
and  to  take  such  steps  as  I  thought  proper 
upon  the  occasion  :  upon  this  I  went  and  ap- 
plied to  some  of  my  friends,  and  consulted 
them  to  know  what  was  proper  to  be  done.  I 
applied  to  lord  Effingham,  and  we  went  toge- 
ther to  Mr,  Burke,  and  we  agreed  that  it  was 

40 
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proper  to  eo  all  together  to  the  Secretary's  of- 

fi«:e,  and  there  to  make  appUcatioo. If  the 

Court  will  permit  me,  I  made  a  little  minute  of 
what  passed  at  the  Secretary's  ofice,  withia 
about  three  hours  after  I  returned  home. 

L..C.  J,  De  Grey.    You  may  refresh  your 
memory  by  looking  at  it. 

Mr.  £//m  reade.  October  the  23d, about  ten 
in  the  morning,  Mrs.  Sayre  wrote  me  a  note, 
wherein  she  mentioned  that  her  husband  waa 
apprehended  by  a  warrant  from  the  Secretary 
of  State.  About  bue,  or  after,  sh^sint  me  a 
messi^  by  a  gentleman  whom  I  suppose  to  be 
one  of  the  partners  in  his  bank,  to  desire  I 
would  go  to  lord  Rochford's  office  to  enquire 
ihto  the  situation  of  her  husband,  and  takespch 
steps  as  were  necessary  for  his  benefit.  Aher 
having  consulted  with  some  friends,  I  w.ent  to 
lord  Rochford's  office,  accompanied  by  lord 
Effingham  and  Mr.  Burke,  ana  applied  to  the 
Under  Secretary  concerning  the  warrant  by 
which  Mr.  Sayre  was  apprehended.  The 
Under  Secretary  answered.  That  he  was  cotn- 
mitted  to  the  Tower  for  ^reasonable  practices. 
I  desired  then  to  know  what  was  the  confine- 
ment he  was  under :  his  answer  was,  That  the 
warrant  directed  he  should  be  under  safe  and 
dose  custody.  I  then  desired  to  know  if  any 
of  his  frienifs  or  his  wife  might  have  access  to 
.  bim :  his  answer  was.  That  they  must  apply 
to  the  Tower  to  solve  this  question.  I  then 
demanded  whether  Mrs.  Sayre  might  have  ac- 
cess to  her  husband :  he  replied,  Sh<^  roust 
apply  to  the  Tower,  and  if  she  had  not  admis  • 
sion,  might  then  apply  to  the  Secretary  of 
State.  1  could  not  help  observing  upon  this, 
that  lord  Rochford  might  as  well  say  directly 
whether  he  would  permit  her  to  have  access  to 
her  husband  or  not  ^  that  I  was  desired  by  Mrs. 
Sayre  to  come  down  to  the  office ;  that  I  acted 
fvoTA  motives  of  humanity,  and  that  I  would 
Dot  quit  the  office  till  I  received  from  lord 
Rochford  ail  explicit  answer  whether  he  would 
permit  her  to  have  access  to  her  husband,  or 
not.  Upon  this,  the  Under  Secretary  went  In 
to  lord  Rochford,  and  returned  this  answer; 
That  Mrs.  Sayre  tnust  make  application  at  the 
Tower,  and  if  (hat  was  not  satif^actory  they 
might  apply  to  the  Secretary.  I  repeated  my 
observation,  that  my  lord  Rochlbra  mi^ht  as 
well  at  once  give  an  explicit  answer ;  and  it 
would  be  but  genteel,  if  he  mtont  she  should 
have  access,  to  let  dm  carry  an  or^er  for  that 
purpt»se  to  her  immediately.  Though  1  re- 
peatedly urged  the  above  observation,  the  Under 
secretary  would  make  no  other  answer  than  at 
first,  to  wit.  She  might  apply  to  the  Tower, 
where,  if  she  was  rdfused,  she  might  apply  to 
the  Secretary's  office. 

Did  you  go  to  the  Tower,  in  conseouence  of 
that,  with  Mrs.  Sayre  or  any  other  person  P-^ 
1  waited  upon  Mrs* Sayre  in  the  evttaing:  she 
told  roe,  oo  access  was  pernitted  to  her  hat- 
band, except  to  herself. 

I  think  you  mentioned  that  yoo  applied  to 
know  whether  Mrs.  Sayre  and  Mr.  Sayre's 
friends  might  have  permbsiont  to  tee  hia|,^- 
Yet. 


,  Wat  permission  granted  to  any  body  ehe  bot 
Mrs.  Sayre,  that  you  koow?->Not  to  my 
knowledge;  for  I  should  have  traited  upcNi 
Mr.  Sayre ;  for  I  received  a  note  from  bibi  ts 
beg  I  would  go  to  the  Tower,  and^^et  aoeoi; 
but  in  my  way  I  called  iipon  Mr.  Reyaolds  at 
bis  officev  ana  he  told  me,  nobody  was  per- 
mitted to  go  to  the  Tower  bul  Mrs.  Sayrs. 

M  r.,  AU&mev  General.  You  most  not  met* 
tion  what  Mr.  Reynolds  told  ydu. 

ti.  C.  J.  Di;  Grey.  Mr.  Reynolds,  wb6  if 
the  best  witness  to  that,  tells  you,  nobo()^  was 
permitted  to  have  access  to  Mr.  Sayre  m  the 
Tower  but  Mrs.  Sayre. 

[The  evidence  for  the  plaintiff  being  dosed,* 
Mr.  Attorney  General  iiiade  a  speeoi  Id  the 

*  <*  Aldernian  Lee  was  called,  but  not  being 
present  was  not  sworn. 

*'  As  soon  as  the  evidence  on  the  part  of  tha 
plaintiff  vTat  gone  tbroitgh,  Mr.  Attorney  Ce- 
neral  rose  in  behalf  of  the  defendant,  repljinf 
to  what  bad  been  advanced  by  the  Keceraer, 
and  animadverting  on  the  evidence  addnM 
In  the  coarse  of  his  speech,  this  lawyer,  with 
amazing  skill,  reversed  the  pteture  whfcb  hiA 
been  drawn  by  bis"  learned  opponent,  ibewio^ 
that  lord  Rochford  had  done  no  more  tbaii  wti 
strictly  conformable  to  the  doty  of  an  ordinuy 
magistrate,  and  that  it  would  have  been  leaa- 
dalouMy  negligent  for  a  person  who  filled  tbe 
high  and  important  station  of  a  Secretary  of 
Stite  to  have  done  less.  He  urged  tbe  sfana- 
ing  natore  of  the  charge  alleged,  declaring  that 
neither  its  absurdity  nor  its  improbability  wai 
a  sufficient  reaton  for  any  magistrate  to  bavi 

Kassed  it  over  withoat  talking'  legal  notice  of  it; 
e  then  proved  from  the  evidence  which  tba 
Court  had  just  heard,  that  lord  Rochford's  con- 
duct had  not  only  been  strictly  legal,  bat  tftH 
the  whole  of  the  bustness  had  M»Vn  traiM^eted 
with  all  possible  politeneas  and  civility  to  tn 
plaintiff.     He  answered  the  objections  of  lbs 
Recorder  one  by  one,  and  endeavoured  to  sb^r, 
that  the  material  grounds  of  complaint  alleged 
in  the  declaiition,  vi^.  the  itkuiog  a  warrant  to 
sei^e  papers,  the  committing  only  far  freasori- 
able  practices  (attfaough  the  warrant  to  appre- 
hend pontained  a  charge  of  high  treason)  and 
the  refusing  to  admit  bail,  aa<f  the  cboiiirittiiig 
to  close  custody,  were  ill-fbitoded,  and  woaU 
not  hear  the  inferences  deddoed  frond  dieto. 
In  answer  to  tlie  first  he  instanced  tbe  abtohite 
necettity  of  the  practice  in  isasei  of  suipieioi 
of  treason,  and  urged  the  frisquency  of  it  i* 
eommon  c^oes  of  fetony,  ikrhere  i*^"!^ 
without  scruple,  se^rdi  tne  persons  sod  lodg- 
ings of  highwaymen,  fotftpadfe,  &e.  many  or 
whdm  have'bWn  convicted  abd  ioffered,  iatSon- 
iequenceof  evldenceso  obtaihed;  withoutaoy 
idea  prevailing  that  they  had  been  ili«fl(\V 
treaiwl ;  he  wished  iliferefore  to  know  (mvm 
principle  of  law  the  prabtKe  was  byededto^ 
quoting  Idrd  Coke  in  support  of  it.— to  f^ 
to  the  aeboqd;  he  declared  it  was  tbe  neireii 
kind  Of  objection  that  evjor  wasinadeiiiaeos|i 
—the  changing  the  crime  allied  fi«i&^^' 


laOI]  Saifre  v,  'the  Earl  ofSochJord. 

jury  in  behalf  of  the  defendaqt,  and'thep  pro- 
eeeded  to  examine  bis  nFitneHseB  as  fotlovrs :] 

For  the  D£Feni\ant. 

Francis  Rkhardsonj  es^.  sworn. 

EaUDined  by  Mr.  Solicitor  General, 
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Are  yofi  an  adjutant  in  tbe  guards  ? — Yes, 
in  tbe  first  battalion,  in  tbe  first  resfiment. 
Were  yon,  in  the  month  of  October  last, 

«tationed  in  tbe  Tower  ?-«I  was. 

■*■  ■   ■  ■»■■■■.■  ■    I ,.  ■  ..I  I.. 

tal  offence  to  a  misdemeanour,  was  surely  a 
mark  rather  of  tbe  magistrate's  lenity  than  his 
rigour. — With  regard  to  the  refusing  bail,  it 
bad  not  been  proved  that  any  bail  was  legalU 
tendered.  The  law  required  in  all  bailable  of- 
fences, that  the  names  and  descriptions  of  the 
bail  should  be  made  known  to  tbe  magistrates  ; 
it  bad  not  been  pretended  that  a  hint  even  was 
offered*  who  tbe  persons  were  that  were  to  be 
the  buil ;  and  finally  in  regard  to  the  commit* 
ment  to  safe  and  close  castbdy,.  he  knew  no 
e&er  legal  custody ;  the  words  were  the  usual 
and  formal  words  of  warrants,  from  tbe  day 
thai  warrants  were  first  translated  into  English ; 
they  were  a  literal  and  close  translation  of  the 
old  Latin  words  *  in  salvft  et  arct^  custodift.* 

"  |Ar.  Attorney  General  took  great  pains  to 
exculpate  Mr.  Richardson  from  censure,  shew- 
ing'lhat  he  would  bare  been  guilty  of  tlie  most 
contemptible  and  infamous  conduct,  had  he 
borne  the  king's  commission,  and  yet  concealed 
his  knowledge  of  a  plan  to  insult  and  endanger 
bis  person,  (a  plan  which,  however  apparently 
absurd,  was  nevertheless  practicable !)  and  ex- 
plaining how  far  a  man  was  hound  by  any  in- 
formation given  him  in  confidence,  asserting, 
that  when  the  information  went  beyond  a  cer- 
toin  legal  point,  it  was  no  less  impudent  and 
daring  in  tbe  person  giving  it  to  earpect  confi- 
dential secrecy,  than  it  was  unwarrantable  and 
dangerous  for  the  party  to  whom  it  was  im- 
parted to  conceal  it  Upon  this  ground  he  jus- 
tified Mr.  Richardson ;  whom  he  described  as 
a  man  deserving  the  thanks  of  the  public,  for 
having  so  well  discharged  his  duty,  in  a  case 
of  a  very  nice  and  important  nature. 

In  observing  upon  the  evidence  he  antmad-    he  hoped  he  should  not  prove  deficient  in 


<c 


Please  to  look  at  that  psper.  Isthattheliiw 
formation  that  yon  made  upon  oath  before  my 
lord  RochfordP — Yes,  here  is  my  hand-- 
writing. 

You  were  sworn  to  it  ?— I  was  then. 

[It  is  read.] 

*<Th^  voluntary  Imformation  of  Francis 
Richardson,  Adjutant  to  the  first  batta-. 
lion  of  the  first  regiment  of  foot -guards^ 
sworp  before  me,  one  of  his  Mfjesty'a 
principal  Secretaries  of  Sitate,  this  day, 
the  20th  of  October,  1776 ;  who  says, 

"  That  he  the  said  Francis  Richardson  did» 
on  Thursday  the  19th  of  this  month,  on  or 
about  the  hour  of  13  o'clock  at  noon,  meet 
Stephen  Say  re,  esq. ;   banker  in  Oxford- road,' 
at  the  Pensylvania  coffee- house,  in  Birchin- 
lane,  when  be  told  tbe  said  informant  that  he  • 
intended  to  have  wrote  to  him,  and  that  be 
wbhed  to  have  ten  minutes'  conversation  with 
him  7  whereupon    they  both  went  up  stairs 
into  a  private  room  in  the  saiti  house,  and  after 
the  said  informant  had  shut  the  door,  at  the  de- 
sire of  the  said  Stephen  Say  re,  he  the  said 
Stephen  Say  re  said,  he  hoped,  as  ther  bad  been 
long  friends  and  countrymen,  that  tlie  inform* 
ant  would   not  betray  the  confidence  he  was 
going  to  put  in  him ;  and  upon  the  informant'd 
assuring  him  he  would  not,  the  said  Stephen 
Sayre  enquired  what  power  the  informant  had 
in  the  Tower?— Whether  he  could  keep  the 
gates  open  P — Whether  he  could  not  fix  what 
number  of  ceotioels   he  tliougbt^  properS--^ 
Whetlier  all  orders  did  not  go  through  nim,  as 
adjutant  ?— Who  had  tbe  care  and  keys  of  the 
magazine  and  arsenal  ?•»  What  situation  the 
men  were  in,  in  r^pect  to  ammunition?— -If 
by  presents  or  promises,  the  informant  had  it 
hi  bis  power  to  make  the  soldiers  stand  neuler» 
in  case  there  should  be  oocasion  P— The  said 
Stephen  Sayre  then  said,  if  tliere  was  not  h 
change  in  government,  both  countries  wouM  be 
ruinttl ;    and  that  there  was  a  scheme  laid  in 
which  the  infi>rmaDt  might  be  instrumental  ill 
saving  this  country  and  America  from  ruin,  if 
be  had  but  resolution  and  good  will.    The  in* 
formant  replied,  whenever  he  was  called  apop» 


▼erted  with  much  severity  on  Mr.  Reynolds, 
If  ho,  be  said,  had  behaved  to  lord  Rochford 
with  great  impertinence^  and  had   very  elor 

nitly  informed  the  Court  how  rudely  be  had 
t  with  a  poor  secretary  of  state  aiid  * jx^tr 
adjutant  of  the  guards,  to  whom  be  bad  oflered 
his  Uw  advice  gratis^  which  they  in  a  most  in- 
aolting  manner  had  neglected  io  follow. 

<*  After  a  very  long  and  powerful  speech,  en- 
forcing the  fullness  of  his  clieut's  justification, 
and  ur^n^  repeatedly  that  there  was  clearly 
no  malice  m  what  lord  Rochford  had  done,  but 
that  the  whole  of  his  conduct  arose  from  the 
necessary  discharge  of  his  official  duty  ;  be 
concluded  with  expressiog  his  hopes,  that  the 
jury  wooid  confine  their  thoughts  to  the  matt- 
ters  specifically  stated  and  laid  down,  aad  not 
have  recourse  to  their  imaginations ;  that  act*- 


either.  The  inforosant  then  desired  the  said 
Stephen  Sayre  to  explain  himself,  which  he 
did,  hy  sayiug,  the  people  were  determined  to 
take  the  government  into  their  own  hands,  and 
the  time  was  near  at  hand  :  that  they  had  ase^ 
of  fine  fellows,  who  were  only  waiting  the  op« 
nortunity :'  and  that  as  to  tearmg  to  pieces  lord 
Nansfield,  lord  North,  lord  Bute,  &c.  it  would 
be  of  no  material  consequence;  they  must 
strike  at  the  fonntoin- head :  to  which  the  in- 
formant made  answer.  You  don't,  mean  the 
king!  Tbe  abovementioned  Stephen  Sayre  ra* 

ing  thus  conformably  to  law.  justice  and  equity, 
he  doubted  not,  as  honest  and  conscientious 
men,  they  would  lay  their. bands  on  their  breasts 
and  give  a  verdict  for  the  detendanU"  JMurn* 
Chron. 
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plied,  Yet :  thst  the  kinr  wm  at  the  boHom  of 
all;  for  be  believed  ioi3  Nortb  was  heaitilv 
sick  of  the  bueioess :  be  tben  went  on,  and  said, 
The  desiffn  was,  to  seize  the  king  going  to  the 
House  or  Lords  on  the  86tb  instant,  and  to 
con?ey  bis  roajestv  to  the  Tower.  The  in- 
formant tben  asked,  whether  they  intended  to 
destroy  the  king?  The  abovesaid  8te|>hen 
Say  re  answered,  No,  but  to  send  him  to  his 
German  dominions ;  and  that  major  Labillier, 
or  a  major  of^  a  name  like  that,  had  been  em- 
ployed, for  some  time  past,  to  distribute  money 
to  the  soldiers  of  the  foot  guards,  and  had 
already  distributed  1,500^  for  the  purpose  of 
alienating  their  affections  from  government, 
and  to  prepare  them  for  a  revolt:  and  that 
the  sbovenamed  Stephen  Savre  said,  be  wish* 
ed  the  informant  would  instilinto  the  flrst  bat- 
talion of  foot-guards  a  notion,  Abat,  if  a  change 
of  government  should  take  place,  their  pay 
should  be  raised,  in  proportion  to  the  dearness 
of  provisions ;  and  that  he  would  send  the  in- 
formant, io  a  day  or  two,  10  or  S02.  for  the 
purpose  of  making  himself  popular  with  the 
aoldiers ;  and  that  if  the  informant  could  not 
bring  them  over  to  fall  in  with  the  said  Stephen 
Sayre's  scheme,  be  would  at  least  prevail  on 
them  to  stand  neuter :  that  the  informant  waa 
to  be  in  the  way  on  the  morning  of  the  26th  in- 
stant, and  on  a  signal  given,  which  would  be 
communicated  to  him  in  due  time,  that  the 
king  was  brought  to  the  Tower,  the  informant 
vas  to  let  him  in,  and  the  populace' with  bino, 
then  to  see  the  gates  shut,  and  to  pjut  them  in 
possession  of  the  magazines  and  arsenals,  and 
to  fix  trusty  oentinels  at  the  ^vemor's  door, 
and  when  they  had  got  the  kmg  in  their  pos- 
session, they  were  to  issue  proclamations  under 
the  king's  sigb  manual ;  to  call  a  new  council ; 
to  annul  the  authority  of  all  officers,  civil  and 
military,  of  which  the  said  Stephen  Sayre's 
frends  should  disapprove ;  that  the  lord  mayor 
was  at  the  same  time  to  order  the  sherifis  to 
raise  the  posse  comitatus  to  keep  the  peace  near 
the  Tower ;  and  that  proper  constanles  would 
likewise  be  ordered.  The  aforesaid  Stephen 
Say  re  enqnired  particularly  into  the  situation 
of  the  magazine  at  St.  James's  guard,  and  the 
state  of  that  in  Hyde  Park,  and  finally  con- 
cluded by  saying.  The  attempt  would  entirely 
depend  on  their  opinion  of  the  temper  of  tlie 
people  of  that  day.      Francis  Richaroson." 

"  Sworn  to,  sod  signed  by  me,*  the  day  and 
year  above  written.  Rocbford." 

Did  any  body  go  with  you  to  lord  Rocbford, 
or  did  you  go  by  yourself?— I  went  with  gene- 
ral Craig. 

Had  you  communicated  te  general  Craig 
Any  thing  of  this  matter .' — Yes,  the  greater 
part  of  it :  general  Craig  declined  being  privy 
to  the  name  of  tbe  person  of  whom  i  received 
thb. 


Did  be  desire  you  to  go  to  bird  RoeUbtd?— 
Yes :  be  desired  me  to  go  akMig  with  bin. 

General  Oraig  is  your  eommandiag  sffior? 
•—My  immediate  commanding  officer. 

Cross-examined  by  Mr.  Serjeant  Aimr, 


*  This  appears  to  afford  another  instance  of 
lord  Rocbford's  official  inoorrcctness  of  lan- 
j^uage. 


How  long  have  you  been  acqoaialMl 
Mr.  Say  re  P — ^Betwecn  six  and  seven  veirk 

There  has  been  a  considerable  oegrM  tf 
freedom  between  you  P— 4n  the  csmiM  k- 
ceptation  of  the  word  there  was  the  apfmnsee 
of  intimacy  ;  we  never  viaited  at  our  rapes* 
tive  houses ;  there  was  an  appearance  if  mm- 
liarity,  confidence  and  freedom. 

Have  yon  never  visited  Mr.  Sayrs  Mig 
that  time.^— 1  never  visited  bim  at  biikiw 
that  I  recollect:  I  remember  about  iii|tn 
ago  that  I  met  him  at  the  boose  of  a  Mr.  De 
Burgh's,  but  never  visited  him  at  bit  evi 
house,  as  I  know. 

Was  there  any  oorrespondenee  keptspfcy 
letter  or  otherwise  between  yon  and  Mr.  &JN 
during  that  time  P— Not  that  I  reeolleet 

You  mean  then  to  say  you  were  vBAm^ 
with  Mr.  Say  re  durmg  these  six  or  seres  ycii% 
because  you  have  met  with  him  in  tbestrMtisi 
conversed  with  bim,  and  once  metwitb  bisiitft 
Mr.  De  Burgb'sP— We  met  aseooatryncs;  I 
waa  always  very  happy  to  see  Mr.  Sajre,  ^ 
heme. 

Mr.  Seij*  Bavy.  What  countrymea  iitje 
—We  were  both  bom  in  America. 

Mr.  Seij.  Adair.  Then  you  conem  tk 
common  acceptation  of  tbe  word  <  intimate*  ii 
applied  to  people  who  for  aix^iefeayim 
together  never  visit  each  other  .or  keep  op  ts/ 
correspondence,  but  who  spedc  wbcs  thcf 
meet  in  the  street  ? — We  were  not  letisMlt 
I  must  appeal  to  your  lordabip  whether  gei- 
tlemen  are  to  use  such  treatment  as  this ! 

L.  C.  J.  De  Gr^,  Upon  being  rnkd^  W 
explains  what  his  iilea  is,  there  is  ao  inpi^ 
tion  lies  upon  the  witness;  acoordisiptstke 
common  idea  of  words  I  should  bsve  tliomM 
they  did  not  import  an  intimacy,  bat  be  a- 
plaiDS  what  be  means. 

However,  that  was  the  state  of  yrar  a^ 
qaaintance  and  intimacy  with  Mr.  Ssjre  tbt 
you  have  given  an  account  of  P— Yei. 

Do  you  apprehend  it  likely  that  a  P^i^^Pj* 
acquainted  and  with  snob  a  degree  of  iw* 
macy,  whatever  it  was  that  you  woaM  j^ 
acribe,  would  place  a  confidence  in  7.^  jfj^ 
manner  yon  nave  mentioned  P-^Ik  is  l"4^ 
for  two  reasons:  in; the  first  plaee  I  btwij- 
ways  expressed  an  approbation  of  theAa*»* 
cans  and  their  cause ;  I  hope.  Sir,  yw^^ 
prove  of  that:  the  other  is,  that  no  slber^ij 
m  the  Tower  could  have  served  bin  «  •* 
manner  hut  myself.  ^^ 

Then  you  were  a  likely  p««»  <•  ■?" 
served  bim  in  that  manner,  yon  oobsovb^" 
Apparently  I  was.  *:».-.■ 

What  time  of  day  did  this  oonvensB*^ 
at  the  coffee-house  P— At  twelve  o'dog-   ,^ 

Did  you  meet  aeddeDtally  or  by  •fP"*' 

ment  P — Accidentally. 
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•  l¥ho  begin  the  teoYerntioii  P-^Mr,  Sftjrre. 

In  the  coffiw-house  ?— :Yes,  be  wts  writing 
n  letter  when  I  came  np  to  bin* 

Were  any  perwns  present  or  within  hearing 
when  Mr.  Sayre  began  that  eonrersation  P^ 
4on't  recollect  any  b^y  in  particular. 

Did  yon  continue  to  converae  any  time  iiL 
the  oonee-bouee  P— Mr.  Sayre  was  writing  a 
letter ;  -as  soon  as  he  bad  6nisbed  it  he  said  he 
intended  to  hate  wrote  to  me,  and  wanted  to 
apeaktome, 

At  whose  instance  was  it  that  yon  withdrew 
into  another  room  f — Mr.  Ssyre's  request. 

I  think  yon  say  he  locked  the  door  upon  the 
•ccasion  P— Locked  or  shot  the  door. 

In  tbeconTersation  with  Mr.  Sayre  you  hate 
mentioned  that  a  major  Labellier,  or  some  per- 
eon  of  a  name  like  that,  Mr.  I^yre  tokl  yon 
had  distributed  a  sum  of  money  among  the 
guards.-   Did  that  pass  P— Yes. 

Did  yon  know  any  thing  of  that  person  that 
was  named?—!  never  heard  of  such  a  name 
before. 

Did  yon,  in  consequence  of  the  cenTersation 
that  had  pauned  between  you  and  Mr.  Sayre'  at 
any  time  before  yonr  information  at  lordRocfa- 
ibra's,  make  any  enquiry  concerning  t^at  per- 
•on  ?— I  did  not. 

Did  von  make  any  enquiry  among  the  sol- 
diers of  the  guards  whether  any  such  thing 
bad  paased  as  was  supposed  to  ha?e  passed  in 
that  cooversation  P — No,  I  went  immediately 
to  see  the  generak 

This  passed  on  the  SOth  of  Octoberf— I  be- 
iiere  on  the  19th. 

When  did  yon  gi?e  the  information  to  lord 
Roehford  P-^l  went  immediately  to  look  for 
the  general ;  I  believe  it  might  be  about  three 
o'ckKsk  that  day. 

Did  yon  go  to  lord  Rochford^tbc  same  day  P 
—The  same  day. 

I  think  the  information  is  not  dated  on  that 
day :  was  the  information  given  that  day  or 
the  day  following  ?— The  day  following.  ' 

At  what  time,  as  near  as  you  can  recollect  P 
— I  believe  about  ten  or  eleven  in  the  fore- 
noon. 

You  were  at  that  time  upon  duty  at  the 
TowerP— Not  while  I  was  at  lord  Rochibrd's. 

But  it  was  your  station  P — Yes. 
^  Did  von  at  any  time  between  the  oonverM- 
tion  with  Mr.  Sayre,  and  the  time  of  your  in- 
formation given  to  lord  Roehford,  return  to 
your  duty  at  the  'IV>werP— Yes,  1  lay  in  the 
Tower  that  night. 

Yon  are,  1  fhink,  an  officer  in  the  "first  regi- 
ment of  guards  P— Yes. 

It  was  that  regiment,  I  think,  which  was 
mentioned  in  the  conversation  between  you 
and  Mr;  Sayre  P — He  spoke  of  all  in  general : 
be  spoke  of  the  first  r^ment  then ;  of  that 
which  was  immediately  under  my  care  as  ad- 
jutant. 

Mone¥,  he  said,  had  been  distributed  among 
the  solmers  of  the  foot-iFuards  P — ^There  are 
•even  battalions ;  I  am  adjutant  to  the  first  bat- 
Iplion of thefirst regimeni.    ^ 


*  Did  you  make  any  enquiry  into  that  matter  f 
-—No;  because  1  was  desired  by  my  lord 
Roehford  not  to  make  any  enquiry  about  the 
matter,  for  fear  of  discovering  the  matter :  I 
suppose  you  mean  to  conBue  me  to  that  parti- 
cular, day,  I  was  desired  to  mention  it  to  no  * 
person  whaterer. 

L.  C.  J.  De  Grey,  Fifteen  hundred  pounds 
is  not  said  to  be  given  to  the  first  .battalion  in 
the  Tower;  but  among  the  foot-guards  P— 
Yes. 

When  this  particular  was  mentioned  to  you 
of  money  being  actoallj^  distributed  among  the 
guards,  you  did-  not  think  it  necessary,  before 
yon.  gave  an  information  upon  that  subject,  to 
make  any  enquiry  at  all  into  4be  truth  of  that 
fiictP — No,  because  I  thought  it  would  come 
out  of  course. 

Nor  is  the  person  mentioned  in  that  infinr- 
mation  ? — No,  I  thonght  it  not  necessary. 

In  fact  you  did'not  do  it  P-^No. 

Did  Mr.  Sayre  send  you  the  10  or  SO/,  yott 
spoke  ofP— No,  be  promised  to  meet  me:  I- 
staid  till  three  o'clock  at  my  own  apartments: 
that  was  the  Saturday,  I  believe,  followinfi^ ; 
but  he  did  not  come :  that  money  was  to  be 
distributed  among  particular  persons,  the  Ser- 
jeants of  the  guards :  I  was  ^oing  to  look  for 
Mr.  Sayre ;  1  met  Mr.  Sayre  m  a  coach  with 
Mr.  Reynolds. 

L.  C.  J.  De  Grey,  Before  he  went  to  the 
TowerP— Yes. 

Did  you  stop  the  coach  P— I  did. 

Did  you  desire  to  speak  to  Mr.  Sayre  P— I 
did. 

For  what  purpose  P — To  get  the  money  :  I 
thought  it  my  duty  to  get  the  money  :  I  was 
desiradtoseeMr. Swyre  upon  the  subject;  to 
encourage  him  in  the  attempt ;  to  get  out  what 
I  could  from  him :  I  looked  upon  it  to  be  my 
duty ;  and  I  would  do  it  again :  immediately 
upon  cominff  to  the  coacb,  Mr.  Sayre  offered 
to  stop ;  and  he  said  he  was  going  to-       ■     ■■ 

L.  C.  J.  De  Grey.  Before  this,  had  yon 
settled  any  matters  with  Mr.  Sayre  abqut  re- 
ceiving'the  money  P — At  first  he  said  be  would 
come  with  it  to  me :  afterwords  he  said  it  might 
create  some  suspicion,  and  he  would  send  it  by 
some  trusty  person  in  a  letter. 

Then  there  w^  no  appointment  of  a  meeting 
for  that  purpose  P— No. 

Did  Mr.  Sayre  exnress  a  readiness  of  speak* 
ing  to  Ton  then  P-^He  offered  to  stop  the  coach  ' 
and  talce  me  in. 

Did  he  ask  you  to  come  yito  the  coach  P — I 
cannot  recollect ;  but  1  believe  he  did :  some- 
body asked  me  to  come  in;  I  said  I  would 
walk :  it  was  just  by  the  court  Mr.  Reynolds 
lived  in  ;  Salisbury>conrt,  I  believe  it  is ;  and 
Mr.  Sayre  said  he  was  going  to  stop  in  that 
court  I  followed  the  coacb  tor  the  purpose  oC 
speaking  to  him. 

Did  von  go  to  Mr.  Reynolds's  house  P — 
Yes,  Blr.  Reynolds  was  there;  aod  a  little 
inan  in  black  got  out  of  the  coach :  they  led 
me  into  a  little  room  on  the  left  band. 

Did  any  thing  particular  pass  then  P^*Y<s, 
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I  raoke  as  I  bad  been  dvmyeA:  I  lold  Wr*  Si^Sire 
I  b^il  consi4ei>e(f  the  maUef  Tery  atti^n^f.^y^ 
and  1  thought  U  was  feasible.     ^ 

Who  was.  present  there? — Nobody  but  Air. 
Sayre  and  1. 

At  wbo^e  desire  did  you  withdra^v' ipto  a  pri- 
Tate  room? — Mr.  Reynolds's:  jtbey  opened 
the  door;  Mr.  Sayre  Mftfut  into  the  roonii  and  I 
followed  him  :  t|iere  was  a  servant-maid  drap- 
ing the  hearth:  she  went  out  awl  ie&  W  to- 
gether.  ' 

Without  any  desire  express/ed  by  you  to  have 
any  private  conversation  .'^-Yes* 

How  long  did  yon  continue  with  Mr.  8iayre 
at  that  time  P — ^1  believe  a  quarter  ^  an  hour. 

D'd  he  give  you  any  naoney  then? — He 
pulled  out  his  purse,  and  s^id  he  ha()  but  half  a 
guinea  and  a  key  ;  but,  said  he, .  |  will  meet 
you  at  the  New  England  coffee-  house  at  4ne 
o'clock,  and  wi'l  give  it  you  then;  youwtU, 
give  me  your  note  of  hand,  apd  it  will  {odit.  like 
money :— but  there  was  one  thing  that  i  had 
forgot. — When  we  were  in  the  room,  Mr. 
Say  re  asked  me  whom  J  bad  seen  after  l  part- 
ed from  himf  1  said,  general  Craig*:  be 
looked  me  steadily  in  the  countenapce,  and 
•aid,  Did  you  see  nobody  else?  1  ^id.  No. 

Did  Mr.  Say  re  meet  you  pursuant  lo  thai 
lyipoiniment  ?-  -He  did  not. 

Did  any  thing  farther  pastf  between  you  and 
Jttr.  Say  re? — I  do  not  Recollect  aoy.tbiogj  I 
went  there  at  one,  and  1  waited  tbefo  till  near 
three ;  I  met  a  gentleuian  who  was  .very  near 
the  place,  that  I  mentioned  th.e  pircuinstaqce 
to  before  I  informed  general  Craig,  captaLqi 
Hfuufent.* 

Did  it  never  occur  lo  yno,  or  was  it  n^ver 
fluggestcd  by  any  body,  that  it  would  be  proper, 
for  you  to  enquire  into  the  tfuth  oif  that  ta^ 
with*  respect  to  the  ipnoq^  .th,at  waf  ^aid  to  b^ 
distributed  among  the  gfiardsfr-rl  jf^ey^er  tboagblt 
1^  necessary,  I  tliought  this  aifair  was  not  pbor> 
fined  to  Mr.  Say  re :  Mr.lijlayre  nientioned  aOQ|o 
great  persons  as  parties  cpiy^r^ed  in  it:  I 
Qould  not  suppose  1,|»00/.  could  b^  duilribiiM 
ftnd  it  not  be  known. 

Though  you  were  ^ot  very  i^t^najte  .iprith 
Mr.  Sayre,  you  kpew  him  ibr  six  or  9^ep^ 
years ;  did  yon  ever  meet  with  fioy  tbiug  in 
your  acquaintance  with  him  dunng  tbf^t  .^a 
that  led  you  to  conceive  that  he  waa  4M^t  of  his 
senses  ? — No,  1  thought  him  a  man  of  pofle- 
icate  parts. 

As  other  men  are  ? — Yes. 

General  Craig  sworn; 

Examined  by  Mr.  Serj.  Da^pi/. 

I  believe  you  belong  to  the  first  baltaliop  of 
the  first  regiment  of  foot  guards  ?— I  liav^  l^he 
honour  to  be  Ueutenant-colonei  of  the  ^^/^  re- 
giment. 

^  *  1  believe  that  shortly  after  this  transac- 
tion, captain  Nugent  was  dismissed /rom  the 
guards;  and  that  in  (he  year  1782, duri^  the 
administration  of  lord  Shelbtiroe^  he  wi(a  create^ 
«  baronet  of  Irelanci. 
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Mr.  Ridiantaaii  it  adjotanl?— Yes,  tkere 
are  th^noe. 

You  are  of  oourso  bis  superior  oflMer?-« 
Yes, 

Dp  yoD  repM^Qubor  his  coming  to  joa  asd 
infbrmmg  ypu  of  aoy  conversation  he  had  hiA 
with  Mr.  Sayre  ?— -  Yes. 

Of  what  nature  was  that  convermtioB  ?— H« 
came  to  mo  in  the  orderly-room  of  tbe  fiat 
regimoAt  of  foot  guards.  I  waa  basy  ikm, 
but  be  was  very  importunate  to  speak  to  mef 
sayiogt  he  had  something  of  very  great  eosae- 
quencf  that  bo  most  immediately  commuoicsta 
to  oie.  J  went  with  him  out  of  the  ordcHy- 
room  into  a  little  back  cocirt  that  is  there,  tbtt 
w^  might  be  alone  s  when  I  camo  there,  he 
said  he  had  had  a  very  extraordinary  eooTcna* 
tion  hold  with  him  that  inorning«  of  matienof 
the  greatest  consequents  to  the  natiao;  dial 
there  had  beeu  nxoney  distriboted  amooif  the 
soldiers  of  tbe  guards,  to  the  amount,  I  tbiok 
he  safd4.of  1,509?.  jn  order  to  suborn  them  ften 
their' duty  and  allegiance:  that  there  were iD« 
tei^tio^s  of  sei^og  the  King's  person  as  be 
wont  to  the  House  of  Lords  on  the  openisg  tbe 
sessiop  of  parliament,  with  many  other  partial* 
laf  ^  ^  btU  thia  waa  the  chielof  it.  He  said  far-' 
ther,  that  there  was  no  particular  desi(^uagaiBSt 
his  M^yesty's  life,  but  that  he  was  to  be  coo^ 
ducted,  soma  time  after  being  seized  and  carried 
to  the  To^wer«  to  his  German  dominioos ;  with 
many  otb^  particiilars,  as  1  sajd  before.  All 
this,  you  may  imagine,  struck  and  astoniabcd 
me.  f  repeatedly  qn^ationed  Air.  Ricfaardsos 
as  to  the  certainty  of  these  facts ;  be  pecsirted 
to  th^m:  1  then  aaked  him  whotberbebad 
communicated  ibia  couversation  that  be  bad 
tolfjl  iPP  of»  tbat  he  bf^<!  just  had  io  tbe  city,  to 
any  one  else :  he  told  me  he  had,  to.eaptaia 
Nugant.  Captaip  Nugent  waa  then  on  ibe 
Tilt-yard  guard :  he  aaid,  that  while  be  vaa 
waitiftf  for  me,  which  had  been  abont  ao  bear, 
or  baJifan  hour,  or  aomethiog  of  tbat  sort,  be 
had  met  ifith  capiaio  Nngeot,  and,-upoo  tellt 
log  hjoa  p^Rt  of  Ahat  cpoversation  wbkii  be  bad 
held  in  Mie  ejity,  be  ioimodiately  exclaimed, 

*  May  he  they  had  a  miiiid  to  tamper  wilb  ae, 

*  too  }'  or  words  to  Uiat  purport 

Ji.  C.  J.  Pe  Grey.  VVe  ofano^  foceive  ge- 
neral Craig's  acoou^t  of  what  caplaio  No^esl 
said,  or, of  what  adjutant  Richardson  said  cap- 
tain N  urgent  said. 

Did  Mr.  Richardson  tell  yoja  where  it  wis 
tbat  he  hpid  seen  Mr,  Savio,  and  held  thisei- 
traordinary  conversation  r---He  lold  oie  it  V 
in  the  cily.;  1 .4o  not  remember  4bat  be  Aes- 
tinned  the  place.  1  desired  not  to  know  lae 
pame:  |ie>came  t/o  roe  offidally  as  bis  com- 
m«odi4g  o^cer :  I  deaired  bim  not  to  lett  sM 
the  name,  j^iabiug  not  to  know  partioolari' 

Kl^bat*  advcco  did  you  give  him  op<»  ^ 
w.bo(o»  w  did  you  take  him  any  wbtfer--J 
thought  it  then  my  duty,  as  it  was  a  ow^er  w 
such  importance,  and  he  was  aoeoofldcsi  ain 
dje^rmiuod  in  the  fa^ts  be  had  related  to  Bfi 
to  carry  him  bofore  tlie  secretary  of  stale ;  » 
consequence  of  which  I  did  cacrybuntooij 
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Ibrd  Rocbford*8  office :  h^  was  admitted  to  my 
lord  Rochford's  presence ;  1  then  quitted  the 
room,  aod  was  not  preseot  at  his  examinatioo. 

Cross -Examined  by  Mr.  Alley  ne. 

Were  yoa  at  lord  RoehfbrdV  wheo  Mr. 
Say  re  was  oommrtled? — J  roig^ht  be  in  the 
outer  oifice,  but  I  knew  nothingf  of  it. 

Do  yoa  know  the  time  when  Mr.  Sayre 
withdrew  ?— I  cannot  speak  positire  when  it 
was. 

Mr.  Wallace.  Mr.  Reynolds  informs  yonr 
lordship,  that  be  came  into  the  room  when  Mr* 
Sayre .  was  kX  lord  Rochford's  office,  and  loM 
Jfit.  Sayre  that  if  he  answered  any  questions, 
or  signed  any  paper,  he  would  instantly  leav^ 
t)ie  room,  i  wish  to  shew  your  lordship  what 
Mr.  Sayre's  examination  was,  before  be  was 
stopped  by  Mr.  Reynolds. 

£The  Examination  produced.] 

Charles  Brietzcke  sworn: 

You  belong  to  the  secretary  of  state's  office  P 
—Yes. 

Is  that  your  hand-writing?— Yes;  it  is 
what  Mr.  Sayre  said  before  lord  Rochford :  this 
is  tke  true  purport  of  what  be  said :  lord  Rocb« 
ford  put  every  question  before  I  wrote  it  down, 
to  see  if  it  was  proper,  and  understood.  The 
questions  were  pat,  and  his  answers ;  ahd  be- 
fore 1  wrote  them  down,  Mr.  Sayre  admitted, 
I  believe,  that  they  were  the  sense  of  hip 
answers. 

[The  Examination  read.] 

'<  The  ExAMtNATioN  of  Stephen  Sayre,  esq. 
taken  before  me,  William  H^nry,  Earl  of 
Rochford,  this  33d  day  of  October,  1775. 

.  "  Tfiis  examinant  saith,  That,  so  far  as  re- 
lates to  the  iieeing  Mr.  Richardson  at  the  Pen- 
flyWania  coffee- hoose,  npon  the  19th  ibstant, 
as  he  believes,  is  very  true :  and  that  they  went 
op  stairs,  is  also  true ;  their  conversation  tinmed 
chiefly  vpon  the  contest  now  dcJp«idhig  in 
America:  the  conversation  began  by  Mn 
Richardson's  ipologising  for  being  an  oflic^r 
in  the  guards,  instead  of  behig  now  hi  the  ser* 
Tioe  of  America.  What  made  this  apology  the 
more  necessary,  he  having  m^t  him  ro  the 
streets  some  months  before,  when  he  declared 
to  him,  if  be  did  not  succeed  in  cdming  into 
the  guards  again,  he  meant  to  proceed  instantly 
to  America,  and  to  go  into  the  service  of  that 
country  :  thikt  he  does  not  choose  to  trnst  his 
memory  with  Mr.  Reynolds  being  present  at 
this  conversation ;  but  that  there  was  a  person 
present ;  Mr.  Richardson  proceeded  in  saying, 
HTbat  he  should  be  better  qualified  for  that  s^* 
vice,  having  just  been  appointed  an  ndjntant  in 
the  guards.  The  conversation  then  took  a  tarn 
vpon  the  mischiefs  which  must  arise,  in  conse- 
qnenceofthecontestnow with  America:  that 
he,  the  examinant,  acknowledge  that  be  de- 
clared to  him,  that  be  thought  nothing  would 
nave  both  coiintries  hot  a  total  cban^  of  both 
men  and  measures ;  that  be*  was  aiwald  Vo^tte 


not  spirit  enoogli  left  i^  this  country  vtv, 

bring  sncb  a  measure  about ;  but  that,  as  to 

,  any  plan  or  intention  of  seizing  the  king's  per* 

son,  ho  is  totally  and  Entirely  ignorant  thereof. 

«'  Taken  belore  me,  theday  ind  year  above 

written,  RocaiORD." 

Cross-examined  by  Mr.  Alleyne. 

Yon  were  in  comfrany  with  my  lord  Roch- 
ford add  Mr.  Sayre,  aU  the  while  they  were 
together,  were  you  not? — Daring  the  time 
the  examination  was  taken  down  by  me  in 
writing. 

Were  youibere  when  Mr.  Reynolds  came? 
—I  was  in  the  room  When  Mr.  Reynolds  in- 
truded bifritelf  into  that  foom. 

How  long  after  did  you  continue  there  f — ^TiD 
the  examinitiou  was  closed. 
.  Were  you' in  the  room  wheo  Mr.  Sayre  and 
Mr.  Reynolda  were  directed  to  withdraw  into 
abother  room  f-^They  went  into  another  rooiji  ; 
but  I  cailnbt  take  upon  me  to  say  they  were  di- 
rected :  l  was  in  the  room  before  the  examtna- 
tibtf  was  taken,  and  I  remained  tilt  my  iorti 
Robhford  signed  it. 

Then  you  were  in  tii^  room,  in  plain  English, 
when  Mr; Sayre ^nd  Mr.  Reynolds  withdrew? 

.  How  long  afli^r  tbat  witbdrawment  was  it 
before  the  warrant  for  the  coinniStme'At  was 
sfgMP — It  mijl^htbe  half  an  hour,-  or  more,  of 
less ;  I  cannot  take  npon  me  to  say. 

What  .was  done  kfter  Mr.  Sayre  and  Mr. 
Reynolds  withdrew ; .  did  not  lord  Roobford 
immediately  giv^  orders  for  having  the  warrant 
made  out  for  ^emraitting  hirar  ? — 1  heard  OrdM 
given  for  to  make  out  the  warrant.  > 

Immediately,  or  within  a  tew  minates? — 1 
onderstood  that  ordeni  were  given  :  lam'  ilot 
the  cTerk  that  made  out  the  warrant. 

Ybn. heard  Mr.  Reynolds  talk  somMing' 
about  bail,  did  not  yon  ? — i-  cannot  charge  my 
tdiembry,  I  wish  'I  eonid,  to  tbat  matter. 

It  b  unfortmiate  tbat  your  memory  can  r^- 
cbllpct^all  en  one  sld^  and  nothing  On  the  other ! 
— 1  shall  give  answcfrs  to  every  q\iestion  in  my 
bowerj  blit  i  will  not  speak  to  any  thing  I  ifo 
not  know. 

•I3Sd  you  hear  any  tbhig  of  bail  being  offered  f 
^-*I  dadnot  say  that  I  did ;  and,  to  the  best  of 
nky  knowledge  and  belief,  there  was  not  any 
thing  said  about  bail,  that  vhy  lord  Rdcbford 
laid,  in  my  hearing. 

1  did  not  ask  yon  vi^hat  lord  Rochford  said. 
^— Or  any  body  else, 

L.  C.  J.  De  Gtetf.  Was  sir  Jobi^  Fielding 
there'at  that  time  ?— ^-He  was. 

Mr.Seij.  Da.'oy.  My  lord,  it  is  admitted, 
that  matter  is  pleaded,  th&t  there  is  such  aii 
Habeas  Corpns  and  Recognisance. 

Mr.  Seij.  Adair.  That  Recogfrnzance  Was  af- 
terwards discharged  for  Want  of  pros^cfMion. 

The  eHdencef  for  ibii  delferidabt  being  closed. 
Mr.  Setjeatft  Glynn  niade  a  reply  id  behalf  of 
the  nialMMr;  kfler  Whibh  bis  lofJhfalp  summed 
ap  the  evidence  to  the  jury,  wbo  withdrew  for 
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mbout  ao  hour,  when  they  retqrned  iuto  court 
with  averdict  for  the  plaiDtiff,*  with  1,000/.  da* 

*  '<  The  Recorder  replied  to  what  hail  beeo 
urged  by  the  Attorney  General,  and  with  great 
•pint  insisted  upon  ttie  bard  treatoaent  his  client 
bad  met  with,  and  the  right  he  had  to  expect 
large  damages.  Allowmg  eren  that  a  secretary 
of  slate  was  warranted  to  act  as  a  justice  of  the 
peace,  be  denied  that  lord  Rocbford  had  acted 
with  that  impartiality,  that  regard  for  the  liber- 
tv  of  the  sobfect,  that  view  to  an  equal  distribu- 
tion of  justice,  which  an  ordinary  jiistice  was 
tK»und  to  observe.  The  mode  of  appre- 
hending Mr.  Seyre,  the  issuing  a  warrant  to 
seize  his  papers,  added  to  the  illegality  of 
commiting  hun  to  close  custody  for  a  misde- 
meanour onl;|r,  after  sufficient  bail  had  been 
•fleied,  were  moontestible  proofs  of  his  position. 
It  was  evident,  he  said,  that  lord  Rocbford 
•ever  credited  the  absurd  information :  if  be  did, 
why  did  he  alter  the  olSence  alleged  by  com- 
mitting only  for  treasonable  practices?  And 
why  bad  not  the  prosecution  been  pursued  ?  It 
was  most  clear  from  the  dropping  all  further 
proceedings,  that  lord  Rocbford  did  not  now 
oelieve,  and  he  appealed  to  the  court  if  there 
was  one  man  present  who  gave  the  information 
the  least  credit.  An  ordinary  justice,  in  such  a 
case,-  would  at  least  have  examined  into  the 
foundation  of  the  charge,  ere  he  proceeded  to 
inforce  the  rigour  of  the  law.  He  would  not, 
on  the  single  evidence  of  a  most  improbable 
story,  have  gone  so  far  ^  to  commit  to  close 
custody.  He  would  have  endeavoured  to  pro- 
cure some  information,  especially  where  it 
ooold  so  very  eastiv  have  been  come  at  as  in 
the  present  ease.  Had  his  lordship  sent  to  the 
lord  mayor  he  would,  have  thrown  some  light 
on  the  matter ;  so  might  the  soldiery :  but  as 
an  inoontestible  proof  of  the  falsehood  of  the 
charge,  even  now  at  this  distance  of  time,  the 
information  was  altogether  unsupported.  It 
bad  been  urged  by  the  Attorney  General  that 
Mr.  Say're  had  been  treated  with  all  possible 
politeness :  'it  was  not  to  bo  supposed  that  lord 
Rocbford  would  treat  any  aaan  unpolitely,  but 
it  was  extremely  evident  that  Mr.  Sayre  had 
been  treated  with  the  full  exertion  of  official 
rigour  from  the  beij^iqniug  to  the  end  of  the 
business.  The  issumg  general  warrants  to 
seize  papers  bad  been  more  than  once  debated 
and  settled :  it  had  been  argued  in  the  case  of 
Arthur  Beardmore,  and  in  the  case  of  Mr. 
Wilkes.  The  Recon ler  professed  himsdf  against 
all  seizures  of  papers,  and  he  was  persuaded 
that  Mr.  Reynolds  had  acted  with  great  pro* 
priety  at  lord  Roch ford's,  however  harshly 
other  men  might  treat  bis  beliaviour.  He  bad 
given  lord  Rocbford  very  proper  adrioe:  the 
crown  lawyers  were  the  persons  who  were  best 
able  to  have  directed  his  lordship  in  hiajpro- 
ceedings :  they  had  doubtless  since  been  con- 
flulted,  and  had  very  wisely  advised  the  minis- 
iry  to  drop  the  afiair.  The  Recorder  spoke  for 
a  considerable  time,  and  with  gre^t  warmtb  in* 
forced  bis  ptieol'a  cafe. 


mages,  subject  to  "^  opinion  of  the  Court  of 
Common  Pleas  upon  the  following  QoeitioDi: 

'*  The  Chief  Justice  prefaced  his  recapitulatiai 
of  the  evidence  with  observing  that  the  preient 
was  a  cause  of  the  utmost  importance,  at  it  in- 
volved  in  it  those-two  very  material  poioti, 
the  mfety  of  goreniment,  and  the  ssfeiy  aul 
security  of  the  subject.    The  person  of  iIm 
king,  he  remarked,  was  so  f ntimalelv  eoBMcted 
with  the  interest  of  the  people,  that  tbe  lav 
regiuded  it  with  an  eyie  of  jealousy,  sod  bad 
made  it  higli  treason  only  to  imagine  bit  death 
or  dethh>nement.     He   then    oommeDcxd  t 
learned  inquiry  into  the  doctrine  of  treaanos, 
shewing  what  constitute  high  treasoa,  ofert- 
act^  of  high  treason,  and  misprision  of  tresaoa; 
strengftbening  his  own  arguments  with  quota* 
tions  from  judge  Foster  and  tbe  ableat  lair- 
writers  on  the  subject ;  and  afier  declaring  hov 
the  law  stood  in  these  respects,  compared  it 
with  the  fact  in  issue,  explaining  to  the  jury 
how  hr  it  applied  to  thecs»e  before  them.  The 
charge  made  offointt  .Mr.  Sayre  by  Mr.  Ricb* 
ardson,  sir'Wiluam  observed,  if  true,  wasted 
onlv  one  circumstance  to  corroborate  it  and 
make  it  high  treason.    If  any  one  of  tbe  oat- 
tera  referred  |to  in  the  alleged  converaatioD  had 
been  proved  by  a  second  witness,  the  attorsey 
general  might  have  prosecuted  to  oonTietioB: 
as  the  case  stood,  therefore,  it  remained  for  the 
iory  to  consider,  whether  tbe  conduct  of  loid 
Rocbford  had  been  that  incumbent  on  a  magii- 
trate  on  suob  an  occasion.    He  did  not  bimidf 
see  the  necessity  of  a  secretary  of  state's  ia- 
quiring  with  scrupulous  nicety  into  tbe  trsth 
of  a  charge  of  high  treason,  before  be  proceeded 
to  secure  the  suspected  traitor.  Sospidos  ini 
a  sufficient  cover  for  a  magistrate's  wciM  u 
casea  of  felooy :  in  casea  of  treason,  tbererore, 
he  conceived  the  same  rule  would  bold.  With 
regard  to  the  improbability  of  tbe  charge  il 
ouffht  to  be  fenoembered  how  exceediagly  '»' 

E3iable  and  apparentiy  absurd  all  attempts  to 
1  or  dethrone  prinoea  or  alterffovemiseiito 
ever  had  been.  In  the  case  of  Heoiy  tbeddi 
of  France,  the  people  universally  discredited 
tbe  report  of  an  attempt  to  murder  their  do* 
narch  ;  the  consequence  was,  they  lost  their 
king  by  it,  he  being  kilted  in  ti»e  pubbo 
streets  of  the  city  of  Paris  at  noonday,  Mr- 
rounded  by  bis  retinue  «nd  coart  Bo<| 
improbable  also  were  the  attempu  reports 
to  have  been  designed  on  William  tbe  ^ 
and  Charies  the  3nd  of  England  !  It  seeflifld, 
therafore,  to  be  a  main  point  for  die  jury's  oas- 
aideration,  wbeUier  k»rd  Rocbford  bid  acted  tf 
a  magistrate  ought  to  do  in  sucb  a  case  as  iw 
before  Uiem,  and  alao  whether  Mr.  ReyaoUs'i 
declaration  at  lord  Rochfbrd's  amounted  to  a 
legal  tender  of  bail.  Aite  inatanciog  the  0i- 
terial  parts  of  the  evideuoe,  sir  William  Mtti^ 
whole  to  the  oonsidecation  of  the  jury,  who  hw 
an  hour  siler  three  went  out  of  court  aM  ittM 
about  two  hours ;  on  their  r^nm  tiiey  lw»tf  t 
verdict  for  Oie  plaiotiff  with  1»0004  dam«gc^ 
Moid.  Chton. 
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}.  Wli«lb«r  the  offi^r  ind  retoal  of  IwU  was 
IMiraimible  eviaenoe  aoder  the  iaaiies  joined 
iipoo  Ibe  special  plets?  And  if  admiasit^le, 

i).  WiMtber  tbe  evidence  gfif  ea  wea  a  aaffir 
deat  ptoof  of  aa  offer  and  refusal  of  bail,  to 
make  Ihe  auhaeqaeal  imprisoiiaient  illc^^al  ? 


^m 


The  following  is  Mr.  Jostice  Blaekstooe'f 
Jieport  of  the  proceedings  in  C  fi. : 

Mich.  Term,  18  G.  3. 

In  trespass  and  false  impfisoament^  the 
ftekUiffdeolaredf 

1st.  Oa  a  breach  and  entry  of  his  bonae 
«n  the  33d  of  October,  1775,  and  making  a  dia- 
Inrbance  there  for  twel? e  houra,  breaking  open 
Ilia  eahuieta  and  eacritoirea,  and  taking  awa^ 
Ina  goods  and  papers,  and  for  an  assault  on  bis 
peisoo,  and  in^Misooioff  him  ten  days,  without 
any  lawful  or  reasonable  cause,  ^ud.  On  a  ge- 
neral oo«at  for  au  assault  and  false  ioapriaon* 
■lent  I  and  laid  his  damages  at  30,000^ 

The  defendant  {ileaded,  let.  Not  Quilty,  on 
rnVwh  issue  was  joined, 

Sad.  He  justified,  as  to  entering  the  house 
.  and  taking  the  goods,  and  imprisoning  the 
jftUintiiT  for  par(  of  the  time  laid  in  the  first 
count,  as  being  a  pri? y  counsellor  and  secretary 
el  slAte,  and  having  received  an  information 
upon  oa(b,  on  the  SOth  October,  1775^  from 
iOae  captain  Francis  Richardson,  who  on  the 
194h  was  an  adjutant  in  the  guards,  then  on 
diity  in  the  Tower  of  London,  and  who  deposed, 
as  slated  at  length  in  the  plea,  but  substan- 
tially, «'Tbat  the  plaintiff  bad  tampered  with 
him  to  betray  his  triist  as  an  officer  on  guard  at 
th6  Tower,  and  to  ipfiuence  the  minds  of  the 
soldiery,  by  a  promise  of  double  pay,  to  assist 
in  a  revolt  and  change  of  government,  which 
he  declared  the  people  were  determined  to  take 
into  their  own  hands ;  and  that  there  was  a  de- 
sign to  seize  the  king  when  going  to  the  House 
of  Lords  on  the  26th  of  October,  and  convey 
him  to  the  Tower,  and  from  thence  send  him 
to  bis  German  dominions,  and  that  1,500/.  had 
bean  already  distributed  an»ong  the  guards,  to 
alienate  their  affecliona.  He  uso  promised  to 
send  the  informant  money,  to  make  himself 
^pular  assong  the  soldiers ;  and  desired  when 
the  king  was  seixed  he  would  so  order  matters 
as  to  lei  him  and  the  populace  into  the  Tower, 
nnd  put  him  in  possession  of  the  magazines, 
4cc.  That  their  intent  was  to  compel  the  king 
to  issue  proolamations  to  call  a  new  privy 
0Q«ncil,  and  to  displace  such  officers  civil  and 
Ittilitary  as  their  party  should  disapprove :  and 
that  the  lord  mayor  ?Wilkee)  was  to  order  the 
aheriffs  (Hayley  ano  Newnham)  to  raise  the 
posie  comitatuSf  and  keep  the  peace  near  the 
Tower ;  and  also  to  order  proper  constables." 
Upon  which  the  defendant  issued  his  warrant 
to  apprehend  the  plaintiff  for  bi^h  treason,  and 
seize  his  papers ;  and  delivered  the  same,  on 
the  33d  of  October,  to  two  of  the  king's  mes- 
sengers ;  who  taking  with  tbero  a  constable 
entered  the  plaintiff's  house,  and  seized  him 
and  his  papers,  and  brought  him  before  the 
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defendant,  wbo^  upon  examination,  committed 
the  plaintiff  to  close  custody  in  the  Tower  for 
treasonable  practices;  but  returned  him  bis 
papers.  Ttiat  the  plaintiff  was,  on  the.28tb  of 
October,  1775,  upon  a  Habeas  Corpus,  ad- 
mitted to  bail  by  lord  Mansfield,  chief  justice 
oftUe  King's-bencb,  and  set  at  liberty,  VQue 

*  sunt  eadena,'  &c. 

3d.  The  defendant  farther  pleaded  a  like 
plea  as  to  the  aecond,  with  respect  to  entering 
the  bonae,  taking  away  the  defendant's  papers, 
and  imprisoning  biro. 

4th.  There  was  also  a  fourth  plea  of  the 
same  pnrport  to  the  second  count  or  the  decia* 
ration. 

The  plaintiff  replies  to  all  the  special  pleas, 

*  De  injuria  au^  propria  absque  tali  caus&,'  &c. 
and  thereupon  issues  wer^  joiue<l. 

This  case  was  argued  last  Easter  term,  by 
Adair  for  the  nlainttff,  and  Walker  for  the  de* 
fondant ;  and  when  the  Court  was  ready  ta 
give  judgment  thereon  in  Trinity  term,  it  wa% 
at  the  pressing  instance  of  the  plaintiff's  coun- 
sel, adjourned  for  another  argument  to  this 
term  :  when  it  was  again  argued  by  Giyno  for 
the  plaintiff,  and  Davy  for  the  defendant. 

For  the  plaintiff,  it  was  urged,  that  under  the 
replication  of  <  De  injuria  su4  propri^'  ^c.  it 
is  sufficient  to  shew  any  tiitct  that  is  not  consia- 
tent  with  the  justification.  And  though  a  new 
trespass  cannot  he  given  in  evidence  under  that 
issue,  it  may  be  ahewn  that  the  original  tres- 
pass was  unjustifiable.  That  though  the  ori- 
ginal caption  might  be  justified  by  the  matter 
contained  in  the  plea,  yet  the  subsequent  de* 
^iner  might  be ,  ahewn  to  be  uiy ustifiable  by 
the  tender  and  refusal  of  bail.  A  lawful  act 
may  be  turned  into  a  treapass  by  the  suhsequent 
miwebaviour  of  the  party ;  as  by  abusing  a 
distress ;  Salk.  291.  Gargrave  and*  Smith. 
Riding  an  impounded  horse..  Yelv.  96.  See 
also  the  Sis  Car^ntera'  case«  a  Co.  146«  and. 
Withers  and  Hendley,  Cro.  Jac.  37^,  where  it' 
is  held,  that  an  unUwful  detainer  after  a  legal 
taking  is  a  fresh  and  illegal  oapik>n.  TIm^ 
said,  the  second  question  was  too  clear  to  make 
a  doubt.  The  tender  ooukl  onl^  be  conditional, 
as  it  was  not  known  for  what  crime  the  plaintiff 
would  be  committed :  and  immediately  ai^ 
the  tender,  he  is  committed  to  close  custody, 
which  prevented  him  from  then  offerinp^  bail. 

And  per  Gonkl,  juatioe.  It  is  held  in  Long 
Quinto^  13,  that  in  bailable  cases  it  is  the  duty 
of  the  magistrates  in  the  first  pUoe  to  demand 
sureties. 

For  the  defendant  it  was  argued,  that  the 
evidence  of  tender  and  refusal  of  bail  was  not 
admissible,  because,  1st.  It  is  not  witbin  the 
issue,  which  is  only  on  'the  truth  of  the  plea, 
and  that  the  plea  does  not  mention  this  fact.  A 
general  replication  (like  the  nresent)  only  de- 
nies the  plea.  A  special  replication  confesses 
it,  but  alleges  new  matter ;  this  therefore,  be- 
ing new  matter,  ought  to  have  been  replied. 
In  King  and  Phippard,  Carth.  280,  in  action 
of  assault  and  battery.     A  plea  *  son  assault 
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<'4«mesDe.'  RepHedtioD  that  the  defendant 
entered  the  plaiotiflT's  house  and  misbehaved, 
wbereapon  he  gently  put  him  out.  Held  that 
the  replication  was  good  without  a  traverse, 
absque  hoc,  for  it  ought  to  be  a  spedal  replica- 
tion, because  this  new  matter  could  not  be  given 
in  Evidence  on  the  general  replication,  *  De  in- 
<  jurift  suft  propria,  &c.'  Whatever  confesses 
and  aroids,  us  the  tender  of  bail  does  in  this 
case,  must  be  suggested  on  the  record,  that  the 
advene  party  ^ay  be  able  to  meet  it  in  evi- 
dence. It  is  collateral  matter,  and  out  of  the 
issue  of  the  general  traverse,  which  only  goes 
to  the  facts  of  the  plea.  Therefore  alt  tnbse- 
auent  misbebaTiours,  as  abuses  of  distresses, 
ficc.are  in  the  regular  course  of  pleading,  con* 
ttantly  replied,  and  cannot  be  given  in  evidence. 
Besides, 

2.  This  evidence  does  not  support  the  action, 
which  is  for  a  pbsitiTe  hct.  This  is  only  proof 
of  a  negative,  a  mere  non-feasance.  8e«  the 
Six  Carpenters^  case.  Resolution  the  second. 
Ld.  Raym.  1399. 

As  to  the  second  (jnestion.  Tender  of  bail 
must  be  like  the  tender  of  money.  The  bail 
must  be  produced  in  order  to  aee  that  they  are 
current.  A  promise,  or  offer  of  bail  not  pre- 
sent is  not  sufficient,  nor  is  the  subsequent 
commitment  a  refusal,  if  no  bail  were  ready. 
The  tender  must  be  absolute,  not  conditional ; 
Salmon  and  Percival,  Cro.  Car.  196,  Sir  W. 
Jones,  996.  Smith  and  Hall,  2  Mod.  31.  On 
an  action  of  false  imprisonment  the  defendant 
justified  under  a  Latitat,  the  plaintiff  replied 
(which  sheivs  the  true  course  of  pleading)  a 
lender  and  refusal  of  bail.  Beld,  that  as  the 
arrest  was  legalj  case  and  not  trespass  lay  for 
this  refiisal. 

De  Greyy  chief  justice.  As  the  case  is  so 
clear  on  the  first  question,  there  is  no  necessity 
i0  give  any  opinion  on  the  second. 

ft  is  a  certain  role  that  no  new  matter,  fo- 
.  reign  to  the  issue  jeined,  is  admissible  as  evi- 
dence.  The  present  replication  *  I>e  injuria 
^  suft  propri^'  &e.  is  a  general  traverse  of  th% 
whole  of  the  plea.  Whatever  therefore  goes 
tp  disproTC  the  facts  of  the  plea  is  proper  evi- 
dence. What  disprove  none  of  them,  is  im^ 
proper.  This  refusal  of  bail,-  if  true,  disproves 
notning  that  is  advaneetl  in  the  plea,  and  there- 
Ibreought  not  to  have  been  admitted. 

Gould,  justice,  of  the  same  opinion.  There 
may  be  a  partial  traverse  <  absque  tali  cau8&,' 
and  a  general  one.  This  is  a  ^tferal  traverse, 
under  which  no  new  matter  can  be  given  in 
evidence.  The  case  in  Carthew,  880,  is  a 
strong  authority  for  the  defendant. 

BlackttoMt  jufltice*  of  the  same  opinion. 


Nothing  ought  to  be  admitted  in  evidence,  kt 
what  is  material  to  the  issue  joined,  either  to 
prove  or  disprove  it.  Nothing  is  hi  issoe  opoa 
a  special  plea,  but  what  is  directly  traveiwd : 
and  the  general  replication,  *  De  injorii  nk 
'  proprift  absque  tali  causfii,'  traverses  til  the 
matters,  and  nothing  but  the  matters  eoatiiaed 
in  the  plea.  The  plaintiff  dedares  on  a  fact 
which  at  first  view  ia  a  trespass.  The  de* 
fendant  in  his  plea  acknowledges  that  fad,  but 
states  such  new  circumstances  ys  (if  tme) 
amount  to  a  justification.  If  the  plaintiff  cu 
suggest'  additional  new  matter,  which  ibevi 
that  the  defendant's  assertions  (thoorh  trae) 
will  not  justify  the  trespass  committed,  beoughC 
to  reply  that  new  matter  in  a  special  r^liet- 
tion,  that  the  defendant  may  oemur  or  tab 
issue  upon  it.  But  in  the  present  case  he  hai 
chosen  to  reply  generally,  the  imprisoDineDt  I 
complain  of  is  still  an  injury,  because  all  that 
you  have  said  in  justification  is  absolutely  na- 
true.  The  worda  *  De  injuridi  sol  propril,* 
of  his  own  wrong,  are  merely  introdaeioiy; 
the  traverse  is  contained  in  the  words  *  abaqae 
*  tali  cauBcl,'  without  the  cause  alleged  by  ths 
defendant.  Whatever  therefore  goes  to  dis- 
prove that  cause  is  admissible  evidence,  bat 
nothing  else. 

NareSf  justice,  of  the  same  opinion.  It  wai 
held  by  all  the  judges  on  a  reference  from  thif 
Court  in  the  case  of  SeliQan  and  Goortney,' 
about  the  13  or  14  Geo.  S,  that  wbeteadefeoei 
confesses  and  avoids,  it  caduot  be  given  in  ei t« 
deuce  on  the  general  issue.  See  also  5  Bes. 
7,  pi.  8.    Cro.  Jac.  14T. 

Jttdgoient  for  the  jdefendant 


See  the  Case  of  Wilkes,  oo  a  Habeu  C«piii, 
vol.  19,  p/  983.  Also  that  of  Leaeh  apinst  tbi 
King's  lllesseiigera,  for  False  ImpnsoBBicBt, 
vol.  19,  p.  100'^,  and  the  Case  of  Seizure  «f 
Papers,  p.  1030. 


In  the  Letter  from  Candor  to  the  PoUie  A3- 
vertiser,  pp.  15, 16,  it  is  asserted,  that  **  Mr. 
Pratt  never  was  consulted  at  all,  and  bat  oaee 
even  spoken  to,  about  any  secretary's  wamot; 
and  then  as  Mr.  Pitt  avowed  in  a  certain  asffost 
assembly,  <  his  friend  the  Attorney  told  torn 
the  warrant  would  be  illegal,  and  if  beisncd 
it  he*must  take  the  consequence,  nevertbelev 
preferring  the  general  safety  in  time  of  war  aid 

Eublic  danger  to  every  personal  oonstderatioa, 
e  run  the  risk  (as  he  would  that  of  bis  bead 
had  that  been  the  forfeit  upon  the  ]ik9  moM 
and  did  an  extraordinary  act  upon  a  suspiflo* 
foreigner  just  tome  from  Fraaoe.^ " 
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561.  The  Trial  of  Jam^s  Hill  otherwise  James  Hinde,  otherwise 
James  Actzen  or  Aitken,*  (known  also  by  the  name  of 
John  the  Painter)  fot  feloniously,  wilfully,  and  maliciously 
setting  Fire  to  the  Rope  House  in  his  Majesty's  Dock- Yard, 
at. Portsmouth:  had  at  the  Assizes  holden  at  Winchester, 
Before  the  Hon.  Sir  William  Henry  Ashhurst,  knt  one  of  the 
Justices  of  his  Majesty's  Court  of  King's  Bench,  and  the  Hon; 
Sir  Beaumont  Hotham,  knt.  one  of  the  Barons  of  his  Ma- 
jesty's Court  of  Exchequer,  March  6:  17  Geohge  HI.  a.  d. 
1777.  [Taken  in  Short-Hand  by  Joseph  Gumey  j  and  pub- 
lished by  Permission  of  the  Judges.] 


Thb  Grand  Jury. 


Ttsoouni  Palmeraton 
Rt.  hon.(Bui8  Stanley 
Sir  R.  Wonley,  btrt. 
^H.P.St.Joba,kiit. 
Sir  W.  BeoeU,  knt. 
Sir  C.  O^le,  knt. 
H.  Peatoo,  esq.  . 
J.  IreoMHiger,  esq. 
T.  S.  Jolliffe,  eeq. 
J.  Wonley,  esq. 
C.  Spooner,  esq. 
T.  Rulge,  esq. 


f^.  Taykir,  esq. 
C.  SaztOD,  esq. 
Joho  Pollen,  esq. 
T.  Gatehouse,  esq. 
T.  Sidney,  esq. 
J.  Anyatt,  esq. 
Tbo.  Sooth,  esq. 
H.  HariDood,  esq. 
W.  Harris,  esq. 
Richard  Bargos,  esq. 
Philip  Dehany,  esq.' 


Indictment. 

Southampton^ 

'7H£  juren  for  our  tord  the  kingf,  upon  their 
-oath,  present  that  James  Hill,  otherwise  James 
fiiode,  otherwise  James  AetsEen,  late  of  Portsea, 
In  the  covaty  of  Soolliamptoo,  labourer,  on  the 
7ih  day  of  Deeember,  in  tlie  17  th  vearofthe 
reif«  of  oor  sorerei(|^  k>rd  Georg^e  the  Sd,  now 
Jiiiv  of  Great  Britain,  &c.  with  force  and  arms 
at  Portsea  aforesaid,  in  the  county  aforesaid, 
twenty  Ions  weight  of  hemp  of  the  value  ol' 
100/. ;  ten  cable- ropes,  each  thereof  being  in 
length  one  hundred  fathoms,  and  in  oircam* 
feence  three  inches,  and  of  the  value  of  eoL ; 
«nd  sis  tons  weigfht  of  conlage,  of  the  value  of 
900/. ;  the  said  hemp,  cable- ropes,  and  oord^ 
•ge,  then  and  there,  being  naval  stores  of  our 
•aid  lord  the  king,  and  tbien  placed  and  depo- 
sited in  a  certain  Wdding  in  the  dock- yard  of 
•ur  sttd  lord  the  king  there  situate,  called  the 
Rope-honse,  feloniously,  wilfully,  and  mali- 
ciously, did  set  OD  fire  and  bum,  and  cause 
and  procare  to  be  set  on  fire  and  burnt,  against 
$he  form  of  the  statute  in  such  ease  lately 
made  and  provided,  and  against  the  peace  of 
iNir  said  loni  the  king,  his  crown  and  dignity. 
And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do   further  present,  that  the  said 

*  Some  account  of  this  man  is  given  in  the 
Annual  Rci^istcr  for  1777|  Uist.of  £aropeip.38. 


James  Hill,  otherwise  James  Hinde,  otherwise 
James  Actaen,  on  the  said  7th  day  of  Decem- 
ber, in  the  year  afi>resaid,  with  force  and  arms 
at  Portsea  aforesaid,  in  the  copnty  aforesaid,  a 
certain  building  erected  in  the  dock-yard  of 
our  said  lord  the  king  there  situate,  called  the 
Rope-house,  feloniously,  wilfully  and  malici- 
ously, did  set  on  fire,  and  cause  and  procure  to 
be  set  on  fire,  against  the  form  of  the  statute  in 
such  case  lately  made  and  provided,  and 
against  the  peace  of  our  said  lord  the  king,  hi* 
crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said 
James  Hill,  otherwise  James  Hinde,  otherwise 
James  Actzen,  on  the  said  7th  day  of  Decem- 
ber, in  the  year  aforesaid,  with  force  and  armf 
at  Portsea  aforesaid,  in  the  county  aforesaid,  a 
certain  building  of  our  said  lord  the  king  there 
sitnate,  in  which  great  quantities  of  naval 
stores,  that  is  to  say,  twent^r  tons  wei^t  of 
hemp,  ten  cable  ropes,  and  six  tons  weight  of 
cordage,  of  our  said  lord  the  king,  were  then 
placed  and  deposited,  feloniously,  wilfully,  anc) 
maliciously,  did  set  on  fire,  and  cause  and  pro- 
core  to  be  set  on  fire,  against  the  form  or  the 
statute  in  such  case  lately  made  and  provided, 
and  against  the  peace  of  our  said  lord  the  king, 
^is  crown  and  dignity. 

The  Prisoner  was  arraigned  upon  the  above 
Indictment,  to  which  he  pleaded  Not  Guilty ,' 
when  the  folk) wing  persons  were  sworn : 

Thb  PETrr  Jvrt. 

Henry  Lucas,  of  the  Boke. 
Riohard  Long  of  the  same. 
Robert  Mondy ,  of  Tbruxton, 
John  Cole,  ot  Upelatford. 
William  Cole,  of  Loogstock^ 
Richard  Yokes,  of  Kiogsworthy. 
Rechab  Thorne,  of  Itchin  Stoke. 
Samuel  Maunder,  of  Hyde-atreet^ 
George  Newsham,  of  Wickbam, 
John  Kent,  of  Farebam. 
John  Berry,  of  the  sam^ 
pharlei  Cobb^  of  Qospprtt 
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Counsel  for  the  Crown, — Mr,  Scrj.  DaYy> 
Mr.  MansAeld,  Mr.  MissiDgr,  Mr.  Buller,  Mr. 
f ieldiog. 

Mf.  Fielding.  May  it  please  your  lordship, 
and  you  gentiemen  of  tbejury,  this  is  an  indict- 
mpnl  aiifainst  the  priaoner  at  the  har  for  acrifne 
of  so  atrocious  and  uncommon  a  nature,  as  to 
Tender  it  impossible  to  affix  any  epithet  to  the 
crime  descriptive  of  its  enormity.  Tbia  is, 
gentlemen,  the  first  instance  of  its  existence, 
and  I  hope  in  God  it  will  he  the  last.  The  in- 
dictroent,you  have  perceived  already,  turns  upon 
three  counts:  the  prisoner  ajt  the  bar  |f  nrst 
charged  for  setting  nre  to  a  quantity  of  hemp 
and  ropes  partionlarlir  specmed ;  the  second 
count  is  for  setting  nre  to  a  certain  building 
«reoCad  in  the  dock-yard,  called  the  Rope* 
house ;  the  third  count  ie  far  firing  his  majjes- 
ty*s  naval  stores.  Gentlemen,  the  maUer  will 
1»e  more  fully  opened  to  you  by  the  learned 
and  experienced  gentleman  who  leads  thitf  bu- 
aibess,  and  I  doabt  not'but  yoar  ?erdicl  will  lie 
aatisfactory  to  your  coiintry. 

Mr.  Seij.  Davy.  May  it  please  vour  lordship, 
and  you  gentlemen  of  the  jury,  I  am  of  coun- 
sel in  this  case  for  the  king  in  the  prosecution 
vf  the  prisoner  at  the  bar,  wbo  is  described  by 
the  name  of  James  Hill,  otherwise  James 
Binde,  otherwise  James  Actzen,  for  setting 
fire  to  the  Rope- house  at  Portmouth  Docl^ 
belonging  to  the  crown,  the  place  where 
cdrdage  is  made  to  supply  the  Kind's  navy, 
and  which  crime  is  constituted  a  capital  fek>ny 
hy  an  act  of  parliament*  made  in  the  12th  year 
Di  Ins  present  ntajesty,  till  when  it  bad  not  en- 
tered the  imagination  of  man  that  such  a  crime 
could  be  committed  at  all.  It  will  be  unne- 
cessary for  me  to  expatiate  upon  the  nature  of 
the  offence;  that  has  nothing  to  do  with  the 
prisoner  at  the  bar,  any  more  than  as  he  was 
an  agent  in  the  commission  of  it ;  and  it  will  be 
necessary  for  me,  therefore,  to  mention  to  you 
only  those  particulars  that  we  have  to  lay  (be- 
fore lyou  in  evidence,  by  which  to  affix  the 
crime  upon  the  prisoner,  and  to  submit  to  you 
upon  the  consideration  of  those  facts,  whether 
he  is  or  is  not  guilty  of  the  charge  in  the  in- 
dictment. 

Upon  the  7th  of  December  in  the  aflemoon 
(I  believe  about  4  o'clock)  a  dreadful  fire  broke 
out  in  the  Rope- house  at  Portsmouth  Dock, 
which  I  think  was  entirely  consumed  ;  it  is  an 
edifice  of  verygreat  extent  and  magnitude  in- 
deed, (perhaps  you  may  have  seen  it)  and  is 
consequently  of  great  ralue,  and  it  is  exceeding 
lucky  for  the  public  that  it  did  not  happen  at 
that  time  to  contain  so  much  cordage  as  at 
some  times  it  had ;  that  Was  not  the  only  thing 
intended  to  be  consumed  that  day,  but  fortu- 
nately that  alone  was  consumed.  Gentlemen, 
it  is  necessary  to  mention  to  yen  that  the  fire 
broke  out  at  ttie  easternmost  part  of  the  building ; 

*  Stat.  12  6. 3.  c:  24.  See  East's  Pleas  of 
the  Crown,  chap.  22,  a.  88.  For  the  law  of  Ar- 
P))0|  see  the  preceding  chapfer  of  that  work. 


as  soon  as  this  misfortune  bad  happened,  al 
imaginable  enquiry  was  made,  in  order  to  finil 
out  the  cause  of  it,  bat  all  to  no  pnrpoie,ao 
fire  or  candle  had  been  there,  none  ever  is 
used  there,  particolaHy  in  the  eastward  put  of 
the  building ;  nobody  couM  tell  by  what  roctM 
it  happened,  and  all  enquiry  was  fruitless,  woi 
it  wottM  have  passed  as  an  aoeideat,  tbecaoaes 
of  it  unknown  to  this  day,  had  it  not  beea  for  t 
▼eiy  extraordinary  disooveiy ,  wbicb  was  mads 
upon  the  15th  of  January,  five  or  six  weeks  af- 
terwards,  which  led  to  an  eoqviiy,  and  wkicb 
enquiry  produced  the  most  ample  and  dear 
discovery  that  ever  was  laid  before  k  eonti  af 
justice. 

Upon  the  15th  of  January,  in  the  Hemp- 
faoose,  which  is  another  very  laife  buildiof. 
and  which  contains  hemp  of  an  infinite  valna 
beloDgisg  to  the  crowa,  tliers  vMadiMOverd 
by  Mr.  Russell,  and  two  others  in  immg 
over  some  (if  the  hemp  for  aome  purpose,  some- 
thing which  shone  a  little  and  appeared 
bright ;  it  appeared  upon  talcing  it  op,  that  it 
was  a  sort  of  canister,  which  aae  a<  fiitt  agk 
imagined  to  be  a  iea  canister ;  H  was  a  bmImh 
which  nobody  could  tell  wliat  to  aahe  i^; 
upon  lookiag  a  little  furllnr  aa  thajsatte  spiS, 
there  was  foond  aaort  of  bac,  coaMming e(«- 
bustibl4s  of  varisas  kinds  ;  there  wu  si  of  tar- 
pentine,  there  Was  hemp,  theia  was  tar;  tin 
monpent  that  wan  seen,  it  sirudi  tbcM ;  aoi 
there  could  4>e  no  doabt  in  any  miad  opoa  tbat 
sob^ct,  thst  whoaver  placed  that  MMAiioi 
there,  had  an  intention  to  set  the  place  as  fire; 
it  was  alarming,  the  men  were  alprack  wilb  a»- 
tonishment  and  wonder,  looking  at  each  otber 
and  at  the  instrument  in  their  hands,  and  opM 
recollection  determined  to  do  the  oafy  tfaingfl^ 
to  be  «loae,  to  |;o  toiha  CanimiaBaoMr  rf  the 
Dock  aad  ioform  bin  of  it,  tkui  the  fiispar 
afideBce  of  this  matter  might  be  kidfacfoiacs* 
▼araaient,  aad  fit  eoqairy  aaadeiaaoit;  ib« 
it  was,  for  the  first  time,  clear  and  appv^ 
every  one,  that  Ike  fire,  which  bad  bappasai 
oa  the  7th  off  December  ia  the  Rope^ba^ 
had  not  been  by  accident,  bat  desiga.  Noa> 
gentleaieB,  let  us  endeavour  to  reosttect  wwt 
oircamstance  of  that  unhappy  day^wWM 
was  thoDgbt  to  hare  been  aocideat,  ocMf 
gave  tbemaelves  the  trouble  to  enquire  or  ts  is- 
collect  who  they  liad  seen,  who  was  there, « 
who  was  not  there;  bat  from  the  wstaat  flial 
they  resolved  that  this  mast  bava  been  m 
work  of  some  devil,  or  ^at  this  was  sose  is- 
man  contrivance,  that  tlua  was  asset  dane» 
purpose,  then  it  wss  fit  to  advert  back  ts  tfct 
subject,  and  to  torn  in  thehr  mwds  all  iie.o>^ 
cumstabces  of  that  day ;  afloong stbeff*e» 
corred  (for  it  was  tba  talk  of  all  thalhasaiiji| 
io  the  Dock  m  five  nmatcs,  I  WPW  X^ 
man  had  been  seea  apoa  tisB  day  of  *«"2 
lurking  very  much  about  the  Heaip>fcoa«<*; 
about  the  Hope-boas^;  then  it«»srred,»« 
a  man  had  been  kicked  into  the  *<M***J|"J 
and  with  some  difficahy  had  got  out  agam ;  tiw 
it  occorred,  that  the  ^ob  apon  **«>?  •*?: 
don  Ihea  fdi,  horn  set efpl  vsgao  isWW»«^ 
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«u«istaiiee«,  was  mm  whose  mnuime  was  not 
known,  Irat  whowM  called  John,  and  who  was 

S^  bnamefli  a  pahHer,  who  had  worked  for  a 
r.  OouMing,  a  painter  at  Titchfiekl,  at  a  gen- 
tfeman's  honae  in  tlie  neighbourhood,  and  that 
was  the  origio  of  the  naine  given  to  him  of 
John  the  Painter. 

John  the  Painter  then  beinit  the  man  npon 
whom  snspicfODS  strongly  fell  fnm  several  cir- 
cumstances, none  of  which  concluded  directly 
and  posittvefy  against  him,  but  all  of  which  led 
to  extreme  strong  suspicions ;  and  the  circum- 
«tttttces  that  caused  these  suspicions,  were  put 
together  in  th«  form  of  an  information,  and  laid 
More  a  magistrate,  in  order,  if  possible,  to 
liave  this  John  the  Painter  apprehended  and 
further  enquiry  to  he  made.  Upon  this,  there 
was  an  advertisement  puhKsbed  in  the  papers, 
with  a  reward  of  50t.  for  the  apprehending 
Johntbe  Painter,  descrifbing  him  as  well  as  they 
were  able,  and  his  person  and  his  dress  were 
terv  sufficiently  descntied  by  the  people  who 
liad  seen  him  before. 

A  very  worthy  honourable  gentleman,  whom 
I  have  m  my  eyei  and  who  is  a  very  great 
friend  to  the  pubfic,  and  in  the  strict  and  true 
sense  of  the  word,  a  patriot,  having  seen  this 
advertisement,  very  actively  stirred  himself  in 
the  business,  and  was  very  much  the  cause 
«f  the  apprehending  of  this  John  the  Painter. 
John  the  Winter  was  accordingly  taken  up,  I 
Mieve,  in  this  county,  at  Odiham ;  and  you 
will  he  pleased  to  mark,  that  there  was  then 
found  ufmn  him,  a  loaded  pistol,  a  pistol  tinder- 
Im)z,  some  matches,  and  a  bottle  of  oil  of  tur- 
pentine; he  was  examined,  hut  he  had  too 
much  sense,  he  was  too  much  guarded  to  make 
mny  considerable  discovery  upon  the  examina- 
tion that  he  underwent  before  a  magistrate, 
and  had  it  not  been  for  a  circumstance,  which 
I  am  now  going  to  mention  to  you,  it  wonld  he 
an  extrem«y  difficult  matter  to  affix  the  crime 
upon  this  person  at  the  bar,  however  satisfied 
erne  mi^ht  have  been  in  one's  own  private  jadg- 
nient  of  his  guilt. 

It  happened  that  there  was  one  of  the  same 
ImsineBS,  a  painter,  who  had  been  as  the  pri- 
aooer  Ukewise  had  been,  a  painter  in  America ; 
for  this  gemleman  (the  prisoner)  has  worked  in 
America ;  he  is  an  American,  not  by  birth,  for 
by  birth  he  is  a  Scotchman,  but  he  is  an  Ame- 
rican, there  he  was  settled,  from  llience  he  had 
lately  come,  and  thither  he  meaift  to  return. 
One  of  that  business,  and  who  likewise  had 
worked  as  a  painter  in  America,  it  was  ima- 
gined migiit  "possibly  know  this  John  the 
Painter,  and  therefore  he  was  sent  for  to  sir 
John  Fielding's  in  Bow-street,  upon  the  7th  of 
Februaiy,  in  order  to  be  shewn  the  prisoner, 
and  to  inform  the  mafifistrate  whether  he  did  or 
did  not  know  hhn ;  uiat  man  lieing  asked  the 
question  answered,  that  he  did  not  know  him, 
andtO'tlie  hest  of  his  recollection  had  never 
seen  him  in  all  his  life  time ;  there  was  an  end 
Ifierefora,  of  that  business ;  as  that  man  had 
%vorked  in  the  same  place,  for  I  think  the  pri- 
Hooer  had  wori&ed  at  Philadeiphia  too,  it  was 


very  likely  that  he  might  have  known  hmi,  but 
he  hajipened  not  to  know  him  at  all ;  that  per- 
son being  dismissed  Irom  the  room,  where  this 
examination,  though  I  can  hardly  call  it  an 
examination,  where  this  little  anatter  had  past- 
ed, and  retiring  to  the  other  room  where  the 
prisoner  was,  the  prisoner  having  been  informed 
that  this  person,  whose  name  is  Bahlwin,  was 
an  American  and  a  painter,  natarally  enoagfi 
beckoned  to  him  and  desired  him  to  ait  down  by 
him.  Baldwin  sitting  down  hy  him,  a  conversa- 
tion began  between  Siesepeople,  touching  their 
trade,  and  toucbin|f  America  and  Philadelphia, 
that  part  of  America  in  arhich  they  had  lived, 
the  distance  of  the  place,  a  few  names,  and  aome 
general  Conversation ;  the  place  and  occasion 
would  not  admit  of  a  long  conversation.  The 
prisoner  at  the  bar  desired  Baldwin  to  do  him 
the  favour  of  a  visit  at  New  Prison,  Clerkea- 
well,  where  he  was  goin^,  desired  he  would  he 
so  good  as  to  call  upon  him,  he  shouM  he  fjjM 
to  see  him.  Now,  gentlemen,  here  let  me  tell 
3rou,  for  fear  1  should  forget  it,  that  all  this  was 
the  mere  fhiit  and  oflbpnng  of  accident ;  this 
Baldwin  was  not  set  upon  him,  was  not  desired 
to  obtain  any  confession  from  him,  nor  desired 
to  make  any  acquaintance  with  him :  but  an 
intimacy  passed  between  these  people  for  seve- 
ral  days  afterwards,  beibre  any  hody  oonoerned 
for  the  prosecution  knew  any  thing  of  it.  It  la 
fit  rtie  world  should  know  that.  In  conse- 
quence of  this  short  conversation  that  passed 
at  sir  John  Fielding's,  Baldwin  went  as  de- 
sired by  tho  unsoner,  to  visit  him  at  Clerken- 
well  New  Pnsoh ;  when  he  was  there,  a  eon- 
versation  passed  between  them  of  no  very  great 
importance,  it  was  only  general,  concerning 
persons  and  places,  some  of  which  both  of 
them  knew,  some  of  which  only  one  of  them 
knew.  Hie  next  day,  Baldwin  paid  him  ano- 
ther visit,  for  the  prisoner  liked  his  company, 
and  it  was  a  very  lucky  drcnmstanoe ;  it  was 
indeed  the  providence  of  God  that  this  man 
placed  that  fhrtunate  (fbr  fortunate  I  may  call 
it  for  the  pubHc)  confidence  In  this  BaMwin, 
by  which  he  afterwards  made  the  ample  disco- 
veries that  you  will  hear  by  and  Inr.  The  pri- 
soner told  bim  after  various  visits,  ror  he  visited 
the  prisoner  at  his  own  request  almost  every 
day,  fbr,  I  believe,  near  three  weeks  from  that 
time,  and  it  was  not  for  many  days,  not  until  a 
full  diseovery  was  made,  that  Baldwin  com- 
mtroicated  the  matter  to  an^  body,  and  when 
he  did,  he  communicated  it  to  an  honourable 
person  not  at  all  connected  with  government ; 
he  told  him,  among  other  things  (I  will  de- 
scend to  the  particulars  hy  and  by,  for  a  very 
striking  reason  which  you  will  go  with  me  in 
obaerving  when  I  descend  to  them,  hetoldliim) 
that  he  had  lately  come  from  Prance,  that  he 
had  been  employed  there  by  a  gentleman, 
whom  he  was  surprised  that  Baldwin  did  not 
know,  as  he  was  a  mati  of  so  much  note,  and 
whose  name  had  heen  so  frequently  in  the 
news-papers,  which  was  a  Mr.  Silas  Deane ; 
that  Mr.  Silas  Defane  ^as  a  very  honourable 
geotlamap,  emflloyed  by  the  e<mgre»  in  J^tsuh 
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riea,  as  wdl  at  aootber  ?ery  hoQ.  genUenmo,  a 
Dr.  Fraoktin  |  that  Mr.  Silas  Deane  Him!  em- 
ploved  bim  Id  the  noble  business  in  wbicb  he 
lad  been  engaged  ;  that  his  employment  was  to 
Mt  fire  totM  seTerat  dock-yards,  to  destroy  the 
navy  of  Great  Britain ;  that  he  had  under- 
taken that  work,  and  that  he  was  to  hsTe  a  pe- 
cuniary reward  for  it;  that  Mr.  Silas  Deane 
was  his  employer ;  that  ibis  was  a  noble  act, 
tfai»  was  a  patriotic  measure,  this  was  what 
all.  patriots  would  *  exceedingly  applaud,  this 
was  the  right  way  to  expose  government,  this 
was  the  way  to  render  Great  Britain  forever 


vubject,  by  bending  its  neck  to  the  yoke  of 
America,  .this  was  the  way  by  which  we 
/were  to  prosper ;  this  great  work  was  to  be 
eiVected  by  bis  hand  under  the  employment  of 
Silas  Deane,  and  that  be  didruot  at  all  doubt 
but  that  Dr.  Pranklia  was  likewise  engaged  in 
the  same  good  work ;  he  told  him,  he  had 
taken  Canterbury  in  the  way  from  Dover ;  and 
now  I  am  going  to  descend  to  some  particulars, 
which  I  sbal^  by  and  by  have  an  occasion  to  re- 
peat, in  order  to  shew  you  that  it  is  impossible 
(I  will  not  change  the  word)  that  it  is  impossi- 
ble but  that  Baldwin's  account  should  be  per- 
fectly true ;  he  told  him,  that  in  bis  return 
from  Paris  to  England,  he  had  landed  at  Dover, 
and  so  eame  through  Canterbury ;  jtnd  at  Can- 
terbury he  had  engaged  a  man  to  make  a  tin- 
machine,  which  yon  will  see  by  and  by  Mme- 
wbat  nBsembling  a  tin*canister,  the  purpose  of 
iphich  was,  to  act  the  part,  if  I  may  so  say,  of 
u  Uuitem ;  that  is,  that  a  candle  might  be  en- 
dosed  in  it,  and  yet  the  candle  perfe^y  be  hid, 
80  that  no  eve  should  see  the  light ;  that  the 
man  he  employed  to  make  this  tin-canister  ibr 
him,  was  an  awkward  fellow,  and  set  about  it 
in  a  way  that  convinced  him  he  was  dull,  and 
did  not  comprehend  his  meaning ;  but  that  his 
.  servant,  a  lad,  hirf  a  much  brighter  genius 
than  his  roaster,  and  very  well  understood  his 
directions;  that  he  set  about  the  work,  and  he 
made  the  canbler  for  him.  Gentlemen,  you 
will  remember  these  particulars ;  he  told  him, 
that  be  had  ordered  two  more  at  another 
shop,  but  bad  not  time  to  stay  for  them ;  and 
so  left  them  behind  him,  but  this  canister  he 
took  with  him ;  he  told  him  that  when  became 
to  Portsmouth,  be  took  a  lodging ;  I  had  for- 
got the  wooden- box ;  he  told  him  that  he  had 
Itkewiae  .spot  made  for  him  a  wooden  box ;  1 
tokl  you  that  the  use  of  the  canister  was  to  con- 
tain a  candle,  hiding  it ;  the  use  of  the  box  was 
to  contain  the  ooowustibles  which  were  to  be 
lighted  by  the  mateh,  in  order  to  set  the  place 
on  fire ;  the  preparation  and  the  insfredienta  of 
this  you  will  have  an  account  of.  He  told 
him  he  had  taken  a  lodging  at.PorlBmoutb,  at 
A  Mrs.  Boxell's,  where  be  bad  made  some  pre- 
paratMus  for  the  work  of  setting  the  place  on 
fire ;  I  should  have  told  you  in  the  conversa- 
tion with  regard  to  Canterbury,  he  told  Bald- 
win likewise  of  a  quarrel  which  he  had  had 
there  with  a  dragoon,  whjch  had  led  to  a  sight 
i)f  this  canister  under  the  flap  of  his  coat ;  be 
Slid  at  Mrs.  BoxeU's  he  had  made  preparations ' 


in  order  to  set  the  store-bottses  on  firs;  sad  Im 
told  htm  there  the  manner  of  his  making  tUi 
composition ;  that  it-was  by  griming  cbsroul 
with  water  very  fine  upon  a  colour  stoae,  sodi 
as  painters  use  in  grinding  their  paiot,  sot  vitk 
a  pestle  and  mortar ;  that  it  was  ground  to  as  ex- 
ceeding fine  powder ;  that  it  was  theo  to  lisaiz- 
ed  with  gunpowder :.  he  then  mentioned  is  bin 
how  it  was  to  be  diluted  with  water,  and  whit 
proportaons  of  the  powder  and  the  cbiranl, 
and  to  what  consistency  it  was  to  be  nind; 
and  so  this  ended  with  the  particulsra  of  bov 
this  composition  was  made :  the  prisooer  tiU 
bim  that  in  the  afternoon  of  the  6th,  tbeday 
before  the  fire,  being  in  the  Rope- house,  he  got 
a  parcel  of  hemp  and  strewed  the  bemp  iboit 
where  he  intended  the  match  to  be;  tbitbi 
laid  a  bottle  of  turpentine  on  its  «de,  widi 
hemp  placed  in  the  neck  of  the  bottle  insleadef 
a  cork ;  that  he  laid  the  mateh  upon  a  pieoeof 
paper  in  which  was  some  gunpowder,  aad 
over  the  gunpowder  some  hemp  sirewed  ray 
light ;  he  told  him  that  as  soon  as  the  antcl 
reached  the  gunpowder,  it  would  fire  die 
hemp,  and  he  mentioned  also  bis  thromsg  s 
quart  of  turpentine  about  the  hemp ;  sU  then 
particukuY  he  told  this  man  of  thie  nsaoer  of 
setting  it  on  fire ;  I  should  have  told  ][oathathi 
said  this  Mrs.  Boxell  was  imperUaeat,  asd 
turned  him  out  of  his  lodgings ;  he  told  hisit 
circumstance  of  his  being  shut  in  at  the  Rope- 
house;  that  he  was  80  long  in  the  place  sM 
this  work  that  the  time  of  shutting  it  up  had  «y 
rived,  and  when  he  attempted  to  go  out  at  die 
door  at  which  be  got  in,  he  could  not  get  out; 
that  after  having  walked  up  and  down  witboet 
his  shoes  to  avoid  being  heard,  and  eodesf  oar* 
ing  to  get  out  quietly,  finding  all  that  impracti- 
cable, that  he  knodted,  and  cried  oot  hollo! 
upon  which  a  person  came  to  the  door  asd  adt- 
ed  who  is  there  ?  that  the  person  directed  bia 
to  go  straightforward,  and  possibly  he  wooM 
find  a  door  open ;  however,  be  did  bappet 
to  get  out:  he  mentioned  also  the  drcoiB* 
stance  of  his  calling  to  a  person  on  the  oulad^ 
under  spprebensions  of  his  being  shot  io ;  be 
likewise  told  his  acquaintance  Mr.  Baldwiot 
that  be  had  been  before  on  the  same  day  in  tbe 
Hemp-house  ;  it  was  the  Rope- house  yw  eb« 
serve  that  was  set  on  fire ;  that  in  the  Hesip' 
bouse  he  had  laid  the  tin  canister  which  be  baa 

fot  made :  you  will  be  pleased  to  obserte  be 
id  not  effect  the  fire  m  the  Rope-boseeby 
means  of  the  tin  canister ;  I  haffe  told  yea 
already  how  he  effected  that,  but  the  tiocaoh- 
ter  he  got  made  at  Cantefbary  wu  laid  is  tbe 
Hemp-house,  which  was  not  set  on  fire,  (uhf 
the  providence  of  God,  the  matches  wbieh  had 
been  lighted  had  luckily  gone  out ;  that  tbtff 
he  had  likewise  laid  a  aquare  box,  ia  prhieb 
square  box  there  was  room  to  potacaodle; 
that  he  had  put  into  the  box  tar  and  torpesM 
and  hemp  and  other  oombustibles ;  tbeaetbiB|f 
be  said  he  placed  in  the  Hemp-bouae;  that 
making  ail  this  preparation,  and  doiag  tbii  n 
the;  Aerop-house,  had  takeu  up  acreatdeslai 
^time;  that  be  was  «o  much  beate^  tbsmhtt 
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the  month  of  Decomber,  that  he  had  pdled  off 
his  coat,  which  beooold  not  find  for  some  time; 
that  when  he  found  it,  there  waa  a  good  deal  of 
hemp  iticking  to  it»  which  be  picked  off  as 
well  as  he  ooold ;  he  said  the  next  day  he  went 
into  the  Hemp-faoose,  in  order  to  set  it  on  fire; 
the  candle  was  pteced  in  the  wooden  box,  and 
within  this  tin^  machine ;   and  be  mentioned  to 
him  this  cireomlitance  likewise,  that  he  had 
bought  some   matchea   for  the   purpose  of 
lighting  it  of  a  woman  at  Portsmouth,  which 
he  supposed  were  damp  because  he  could  not 
make  them  catch  Hre,  in  order  to  light  the  can* 
die ;  so  yon  see  the  saving  of  the  Hemp- house 
from  destruction  that  day,  was,  because  the 
matches  were  not  so  well  made,  or  being  well 
made,  bad  been  so  long  made  that  the  wood 
was  not  dry  enough,  and  would  not  catch  fire, 
to  as  to  enable  him  to  light  the  candle ;  for  if 
the  candle  had  been  lighted,  the  Hemp-bouse 
tDttst  inlallibly  baye  been  burnt;    then,   he 
says,  that  not  being  able  to  set  that  on  fire,  he 
got  some  matches  of  a  better  tort,  and  then  re- 
turned to  the  Rope*  house ;  th%t  there  he  placed 
himself  iu  soch  a  way,  as  that  no  body  could 
fee  it ;  when  he  struck  a  light,  that  be  lighted 
the  match,  and  every  thing  being  prepared  he 
went  away,  leaving  that  to  be  burnt,   very 
mqch  vexed  that  be  was  not  able  to  set  the 
Hemp- house  also  on  fire ;   that  he  set  out  as 
last  aa  be  could  from  Portsmouth ;  that  just 
after  his  leaving  the  town  be  overtook  a  woman 
hi  a  cart ;  that  he  got  her  leave  to  get  into  her 
cart,  for  the  sake  of  expediting  his  journey  ; 
that  be  gave  her  6d.  in  order  to  make  haste 
with  him  ;.  that  he  then  hastened  to  London  as 
Ihst  as  he  conld.    Another  circumstance,  like- 
wi^,  he  mentioned ;   that,  besides  the  h>dging 
%hich  he  took  of  Mrs.  fioxell,  he  took  another 
of  a  woman  on   Portsmouth  Common ;   the 
pious  man  mentioned  something  to  be  done  to 
the  poor  woman  of  whom  he  took  the  lodg- 
ings ;  thej  had  a  very  fortunate  escape  too,  ror 
his  intention  was  to  set  those  lodgings  on  fire, 
in  order  to  engage  the  engines,  that  they  might 
not  assist  lo  extinguish  the  fire  in  the  dock-yard ; 
bat  by  good  lock  that  did  not  succeed  neitber ; 
burning   a  house  was  hothing'  to   him ;   he 
told  Baldwin  a  circumstance  of  his  leaving  a 
Imndle  at  the  kMlging  on  the  common  ;  he  said, 
that  he  had  come  away  from  Portsmouth  in  so 
great  a  hurry,  that  he  had  not  time  to  go,  there 
for  it,  and  that  bundle,  he  said,  contained  three 
books,  the  titles  of  which  be  mentioned  ;  there 
was  an  English  translation  of  Justin,  another 
of  Ovid's  Metamorphoses,  and   there  was  a 
Treatise  of  the  Art  of 'War  and  of  making 
Fire  Works,  or  somethbg  of  that  sort,  and 
likewise  a  pair  of  breeches,  a  pair  of  buckles, 
and  a  French  passport;  sll  these  things,  be 
■aid,  were  in  his  bundle,  which  be  hi^  left 
With  the  woman,  at  his  k>dginf(s  at  Portsmouth 
Common ;   now  all  these  particulars  he  told  to 
Baldwin.    I  mentioned  to  you  just  now,  gen- 
tlemen, that  it  would  come  out  in  the  course  of 
this  cause,  that  it  was  impossible  for  Baldwin 
to  hava  invcutad  this  story ;  but  that  it  must  be, 


that  the  prisoner  bad  toM  it  to  Baldwin :  now 
I  will  tdl  you  why  1  said  so;  Baldwin  bavinfj^ 
made  a  discovery  of  these  convenalions,  that 
he  had  hekl  with  this  man,  to  the  effect  I 
have  mentioned,  then  it  vras  that  an  enquiry 
was  made  into  these  particulars ;  for  that  led 
to  all  the  discoveries,  of  which  yon  shall  now 
have  an  account,  and  which  will  be  proved  to 
yon  in  evidence.  In  the  first  place,  I  will 
mention  to  you,  not  in  the  order  of  time  ia  which 
the  discoveries  came  out,  but  in  the  order  of  timw 
in  which  I  have  mentioned  thetransactiooA  tbem<* 
selves  to  have  happened:  having  told  tha 
story  to  this  Baldwin  of  what  had  passed  a< 
Canterbury  and  the  other  places,  messenger* 
were  sent  to  all  these  places  to  find  out  tha 
people  referred  to,  and  to  see  whether  these 
several  accounts  were  true  or  no ;  upon  enqm* 
ry,  the;jf  found  out  the  persons  who  made  these 
tin  canisters,  not  only  the  persons  that  made 
the  tin  canistera  by  his  directions,  which  he 
had  left  upon  their  hands,  not  having  time  to 
stay  for  them ;  but  we  found  out  the  very  per- 
son who  made  the  tin  canister  that  was  left  in 
the  Hemp-liouse,'  in  order  to  set  it  on  fire ; 
you  will  see  the  very  boy  who  made  this,  and 
be  confirms  exactly  the  account  as  related  by 
Baldwin ;  that  hu  master  having  first  been 
enrployed  to  do  this  work,  and  not  rightly 
understanding  the  instructions  he  received,  that 
the  boy  understanding  them,  made  the  canister^ 
and  the  boy  will  swear,  that  the  very  canister 
now  to  be  produced  at  your  bar,  and  which 
was  found  in  the  Hemp-house,  he  made  for  the 
prisoner.  The  story  of  his  quarrel  with  a  dra- 
goon at  Canterbury,  will  be  confirmed  by  the 
dragoon  who  quarreled  with  him ;  the  stripping 
off,  or  taking  up  the  lappet  of  his  coat,  and  the 
seeing  the  canister  under  it  at  that  time.  The 
making  of  the  wooden  box  will  be  proved ;  the 
witneite  swearing  to  the  identity  ot  the  person, 
by  whose  order  it  was  made.  Mrs.  Boxell  will 
be  produced  to  you ;  she  will  tell  you,  that  this 
very  prisoner  at  the  bar,  came  to  her  house  to 
take  a  lodging,  the  day,  I  think,  before  the 
fire  happened ;  that,  afterwards,  observing  a 
strange  sulphurous  smell  in  the  lodging,  she 
went  about,  inside  and  outride  of  the  houscy 
and  could  not  guess  from  whence  it  came: 
that  the  next  morning  there  was  the  like  smell ; 
she  then  traced  it  to  the  very  room  that  the 
prisoner  had  taken  to  todge  in  ;  ahe  found  him 
at  work,  in  preparing  combustibles,  and  there 
was  a  stench  ot  jrunpowder,  or  nitre,  or  what- 
ever it  was,  which  I  mentioned  to  you  just 
now  from  the  account  be  gave  to  BaMwin, 
how  he  had  prepared  this ;  we  will  produce  to 
yon  the  person,  upon  whose  colour«stone  the 
prisoner  ground  the  very  charcoal,  and  who 
saw  the  prisoner  grinding  the  charcoal..  Oeo- 
tiemen,  we  will  prove  the  circumstance,  I  men^ 
twned  to  ^on,  of  the  Rope- bouse  being  shut, 
and  the  prisoner  being  shut  in  ;  we  wiS  prove 
by  the  recollection  of  the  people  in  the  rope- 
yard,  that  there  was  a  man  exactly  in  the  cir- 
cumstances that  he  describes  himself  to  Bald- 
win to  have  been  in,  making  a  noise;   takmg 
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Now,  whea  you  bate  all  these  ckcfmnUacn 
proved  to  vou  inevidenoe^  will  aoi  joa  ujf  thai 
1  was  well  warranted  io  inaUtia^  that  it  «ia, 
iinpofisible  for  Mr.  Baldwin  to  have  ioTented 
this  atory  ?  for  these  diacofenes  were  made  ia 
conaequence  of  Baldwui'a  relation  \  not  tbat 
Baldwio'a  relation  was  after  the  disooveriei,  fiv 
it  was  the  relation  of  Baldwin  from  the  mouth 
of  the  prisoner  tbat  led  to  a  discoTer^  of  all 
the  particulars  which  I  hare  now  mentioned  (a 
you  ;  the  tenth  part  of  these  circuoiitaDoes^ 
which  I  ha?e  opened,  would  serte^  I  thoold 
think,  to  decide  the  fate  of  any  mao  staodiiig 
in  the  prisoner's  situation ;  but  it  is  the  «isb  oc 
the  public,  it  is  the  wish  of  government,  thttail 
the  world  should  know  the  infamy  of  this  tnof* 
action,  and  that  they  should  know  to  whofli 
they  are  indebted  for  the  sorrows  they  hare 
felt,  and  bow  much  they  owe  to  the  proviileDce 
of  God,  that  America  has  not  been  able  totally 
to  destroy  this  country,  and  to  make  it  bow  in 
neck,  not  ooly  to  the'yoke  of  America,  bat  ^ 
the  most  petty  sovereign  in  Europe ;  for  let  lbs 
English  navy  be  destroyed^  and  here  was  t 
hand  ready  to  effect  it ;  let  but  the  Eoglidi 
navY  be  deatroyed,  and  there  is  an  eDdofaA 
we  hold  dear  and  valuable ;  tbe  importance  d 
the  subject,  the  magnitude,  the  extraordinarj 
nature  of  the  thing  oiils  for  a  more  partictthr 
investigation,  than  any  other  subject  of  wbit 
kind  soever  could  demand ;  and  therefore  I 
need,  I  hope,  make  no  ajpology  for  having  de- 
scended so  particularly  mio  these  minute,  if 
any  of  them  can  be  called  minute,  particalm 
of  this  story ;  we  shall  prove  all  these  cffcoift- 
stances  to  the  full,  and  surely  there  can  be  lO 
doubt  what  shall  be  done  with  tbe  man.  1  sbal 
be  glad  to  bear  what  he  has  to  say  for  himselft 
and  1  shall  be  glad  if  he  is  able  to  lay  tbif 
guilt  at  any  body's  door  besides  those  to  whom 
he  has  laid  it.  I  wiah  Mr.  Silas  Deane  were 
here  ;  a  time  may  come,  perhaps,  vbenbein 
Dr.  Franklin  majf  be  here. 

Prisoner.  He  ia  the  bonestest  man  in  tt4 
world. 

Jasves  BMueU  ciPQni« 

Yon  are,  I  believe,  employed  io  PorinMMdi 
dock  ? — I  am. 

In  what  capacity  p— I  am  clerk  to  tbe  dcifc 
of  the  Rope-yard. 

Do  you  remember  the  day  when  tbe  ^fi^ 
house  was  set  on  fire  ?^Yea,  it  was  on  Satur- 
day the  7tb  day  of  December;  the  fire  was 
first  perceived  at  hali'  after  four  in  tb^  ^* 
noon. 

Was  the  Rope-bome  consumed  by  that  fin* 
-«— Yes^  entirety. 

What  waa  in  the  Rope-house  that  was  bonir 
—-Some  hemp-toppings  which  were  ia  vS 
middle  lofl  of  the  Hemp-house. 

Was  there  any  thing  elae  that  wasbont?-^ 
Some  cordage  oa  U)e  ground  floor.        ^  __ 

it  is  tbe  place  where  cordage  and  heflf 
usuallv  are  kept? — Yes. 
'    Aou  there  was  aoine  there  at  thtt 
whicb  was  burnt  ?^'U  wa«« 


tbe  witoen  how  he  ooold  get  out,  and  bis  S[>^- 
ing  him  the  best  directions  he  could,  leaving 
him  there  speakmg  to  the  watchman,  the 
watchman  saying,  he  must  stav  there  all  night, 
tbe  hour  of  call  being  over :  but  perfectly  re- 
collecting  the  ciroumstaocea  in  the  way  io 
which  be  himself  described  th«ro.  .  Gentle- 
men, we  will  likewise  produce,— it  is  marvellous 
that  we  are  able  to  do  it ;  but  it  is  owing  to 
tbe  great  vigilance  and  care  of  the  noble  person 
^bo  was  at  the  head  of  this  enquiry ,  and  who  has 
spared  no  paina,  in  order  to  investigate  every 
circumstance  as  far  as  possible ;  though  one 
should  not  have  supposed,  thai  any  human 
enquiry  could  have  reached  aucb  circumstances 
as  these ; — but  we  will  produce  to  yon  tbe  very 
woman  that  l^e  bought  the  matobesof ;  she  saw 
him  yesterday,  and  she  will  tell  you,  that  that 
man  at  the  bar,  and  she  noted  him  particularly, 
because  he  waa  not  such  sort  of  a  man  as 
usuallv  enme  upon  these  errands ;  he  came  to 
her  shop  the  day  before  tbe  fire  -to  buy  a 
bundle  of  matches;  that  he  asked  her  whe- 
ther they  would  light  quick,  rejecting  one 
bundle  and  choosing  another ;  abe  remembers 
bis  taking  out  a  handful  of  silver,  and  having 
but  one  halfpenny,  she  remembers  that  parti- 
cplarity ;  the  man  being  dressed  so  particular, 
and  unlike  persons  that  call  upon  such  errands, 
struck  her  observation,  and  she  will  swear  to 
the  identity  of  tbe  person.  There  is  yet  be- 
hind, one  mere  ciroumstance,  that  places  it  be- 
yond the  possibility  of  suspicion ;  tbe  bundle 
that  I  told  you  of,  eould  not  be  found ;  for  Mrs. 
Boxell,  where  be  actually  did  lodge,  nor  any 
body  there,  could  hear  of  any  other  lodging 
that  he  bad  taken ;  she  remembered  that  she 
had  seen  such  a  bundle,  that  the  prisoner  had 
with  him  the  first  day ;  but  what  waa  become 
of  the  bundle,  and  where  he  had  left  it,  or 
whether  lie  took  it  away  with  him,  God  Al- 
mighty knew !  nobody  eould  give  an  account. 
At  l%Bt,  after  great  seareb  and  enquiry,  the 
hottdle  was  found  in  the  possession  of  another 
woman,  whose  lodgings  be  bad  taken,  and  who 
bad  OQ  auanicioa  about  what  the  man  was ;  she 
wondered  thpt  he  had  not  returned,  and  kept 
the  handle  unopened,  expecting  him  to  call 
every  day  for  it.  Upon  opening  the  bundle, 
there  were  tbe  Viery  thiaga  be  bad  described ; 
an  Eluglish  Justin,  Ovid's  Metamorphoses,  a 
Ifreatise  on  the  Art  of  War  and  of  making 
Fire  WoirkSj  and  there  was  ihia  person's  pass- 
pert  froai  the.  French  government ;  all  these 
thiogi  were  found  just  eyaotly  as  be  had  de- 
scii&d  them  to  Mr,  Baldwin ;  and  you  will 
have  likewise  an  account,  tbat  in  that  bnndle 
are  a  pair  of  buckles,  bek>nging  to  the  prisoner, 
i^bom  a  witness  will  be  produced  to  you  to 
prove  that  he  has  seen,  as  far  as  he  can  re- 
member, that  piiir  of  buckles  io  the  shoes  of 
the  prisoner.  Gentlemen,  there  is  yet  one 
more  circumstance  ;  you  will  have  the  woman 
that  took  him  up  io  her  cart,  and  she  will  swear 
to  the  very  lyiaR,  to  tlie  bringing  him  two  miles 
in  her  cart,  and  while  they  were  just  at  parting 
the  bla^e  ot  the  fire  at  the  Rope^use  bvcatout^ 
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JM  yoa  at  any  Unie  find  any  thiof  parti* 
ealar  in  the  Hemp-beuBe  at  Porttmoiith  P — 
Yea,  on  the  ]5th  ot  January  I  found  a  tin  case 
in  the  Hemp* home.  [The  witnen  is  shewn 
•  tin  case  or  canister.]  This  appears  to  be  the 
tin  case  that  1  took  up  in  the  Hemp- house; 
there  is  a  piece  of  wood  hollowed  out,  which  is 
inside  it,  and  a  thin  piece  of  wood  nailed  at  the 
top  of  it ;  there  are  matches,  and  tar,  and  oil, 
mnd  other  combustibles.  I  have  no  doubt  but 
this  is  the  tin  case ;  this  box  goes  into  it ;  they 
were  separate  when  1  found  them. 

What  did  you  find  else  besides  these  two 
things  f — ^A  bottle,  which  appeared  by  the  smell 
to  have  held  spirits  of  turpentine,  or  something 
of  that  quality  ;  and  there  were  some  common 
wooden  matches,  such  as  are  generaHy  sold  at 
chandler's  shops,  which  1  found  lying  in  the 
Hemp- bouse  just  by  this  tin  canister. 

Whereabout  in  tne  Hemp-honseP— In  the 
centre  of  the  mow  of  hemp*  there  were  some 
bundles  of  refused  hemp.  There  is  certain 
bemp  which  is  refused,  which  is  not  according 
to  the  contract,  which  is  put  bv  and  is  returned 
to  the  merchant ;  this  was  behind  those  bun- 
.4les  of  hemp  which  were  then  in  the  very  cen- 
ter of  the  mow  behind  several  other  bundles. 

Were  these  things  easy  to  be  discovered,  or 
were  they  concealed  ?— They  had  the  appear- 
ance of  concealment. 

Could  they  be  discovered  withont  removing 
those  bundles  of  hemp,  behind  which  they  were 
putP^Not  conveniently.  There  was  a  pas- 
Mge  that  went  up  at  the  end  of  the  bundles  of 
this  hemp,  and  a  person  probably  might  have 
discovered  it.  At  the  ends  of  the  bundle  of 
hemp,  there  is  a  little  passage ;  a  person  might 
have  gone  up  to  the  upper  end  of  it  and  have 
discovered  this,  if  he  had  had  any  appreben- 
nous  of  soch  a  thing. 

Was  there  any  loose  hemp  near  it  P— Yes, 
what  we  call  *  dunnage ;'  that  is  the  refuse  of 
the  hemp  which  we  generally  lay  at  the  bot- 
tom of  the  hemp  to  preserve  it  from  any  mois* 
ture  that  may  arise  from  the  foundation;  those 
combustibles  were  laid  upon  that ;  there  was 
also  some  brown  paper ;  when  we  found  all 
these  parts  of  the  machine  they  were  put  to- 
gether, and  then  made  the  appearance  of  a 
dark  lantern ;  there  waasome  brown  paper  laid 
near  it,  which  appeared  to  have  l)een  tarred ; 
when  this  thing  was  all  united  we  put  it  upon 
the  paper  that  waa  tarred,  and  the  paper  seemed 
as  if  It  had  been  round  this  tin  case ;  it  seemed 
as  if  it  had  been  thrown  over  the  bundle,  and 
by  striking  against  the  mow  of  hemp,  the  parts 
bad  separated ;  that  was  the  idea  that  1  formed 
of  the  matter. 

Then  yon  commimicated  it  to  the  proper 
officer  at  the  Dock-yard  P— I  did. 

Were  these  things  found  in  such  a  place, 
tbat  if  a  fire  had  arisen  in  consequence  of  them, 
tbe  Hemp«>house  and  the  hemp  in  it  must  pro- 
bably have  been  consumed  P-*-Undoobledly. 

That  Hemp- house,  1  suppose,  from  its  name, 
ia  the  place  where  the  hemp  bekMiging  to  tbe 
dock  u  keptP— YeS|  the  ground  floor  upon 
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which  this  tin  case  was  found  was  full  of  hemp, 
and  this  was  the  situation  of  the  machine ;  it 
could  not  have  been  thrown  in  at  a  venture. 
The  construction  that  i  put  upon  it  was,  tbat 
it  must  have  been  thrown  over  tbe  bundles  of 
refused  hemp,  for  they  were  as  hi|{h  as  my 
head,  and  therefore  it  is  possible,  and  f  appre- 
hend that  was  the  case,  that  it  was  throwa 
against  the  mow  from  which  it  rebounded  and 
sep)irated. 

Court,  Prisoner,  I  would  once  for  all,  with- 
out repeating  it  to  you  after  every  witness  is 
called,  inform  you,  that  you  are  at  liberty  to 
ask  any  witness  what  questions  you  think  fit» 
after  the  examination  is  gone  throu£rb  by  the 
crown.    You  know  best  your  own  defence. 

Wiliiam  Tench  sworn. 

Did  you  ever  see  the  prisoner  ? — 1  have. 

Where  P — At  my  master's  house  just  with- 
out Westgate,  Canterbury. 

Did  you  make  any  tin  thing  for  him  P — Yes, 
I  did. 

Look  at  that,  and  tell  us  whether  that  is  tbe 
thing  that  you  made  for  him  P — Yes,  this  is  the 
machine. 

When  was  it  you  made  it  for  him  P — About 
a  month  or  six  weeks  before  Christmas. 

When  was  the  first  time  since  that,  that  any 
enquiry  was  made  of  you  about  making  this 
canister  P — On  the  Monday  before  last. 

Examined  by  the  Prisoner, 

You  say  you  made  this  canister  for  me,  a 
month  or  six  weeks  ago  P — No ;  a  mouth  or  six 
weeks  before  Christmas. 

How  do  you  know  the  canister  P — I  know  it 
by  the  seam. 

1  saw  a  canister  a  few  days  ago  with  the 
same  seam  as  that ;  how  can  you  know  one 
seam  from  another  ? — Because  this  is  so  very- 
bad  soddered ;  I  took  particular  notice  of  it 
when  you  came  to  me  ai>out  it. 

Can  you  swear  to  the  sodderP— Yes. 

How  do  you  know  me ;  by  my.  face,  or  dress, 
or  voice,  or  whatp— 1  know  you  are  the  very 
man  that  came  to  me  about  it.  I  know  you  by 
your  person,  by  your  hair,  and  by  your  clothes 
tbat  you  have  on  now. 

What  particular  garment  P— You  had  on  the 
same  coat  you  have  now. 

This  coat P  (his  great  coat.) — No;  not  your 
great  coat,  the  other,  or  near  upon  such  a  co- 
lour. 

On  what  particular  day  did  you  make  this 
tin  canister  P — I  really  cannot  tell. 

Was  it  so  much  as  six  weeks  before  Christ" 
mas  P— That  is  as  nigh  as  I  can  tell. 

Wi^  it  more  or  less,  do  you  think  P — I  really 
cannot  tell. 

Prig,  J  think  he  ought  to  recollect  whether 
it  is  more  or  less  than  six  weeks  before  Christ* 
mas. 

Ulisttbeth  Boxell  sworn. 

Have  you  everieen  the  priaoner  at  the  bar 
before  P—i  have. 


1331]  17  GEORGE  IIL    Trial  of  James  HiU  dias  John  the  PaiOer,   [ISSi 


When  did  yoa  tee  him  P— The  day  before 
the  yard  was  on  fire,  at  mv  home. 

Where  is  your  bouaer— At  No.  10,  Bar- 
rack-street,  Portsmoutb ;  be  came  to  me  tor  a 
lodiring. 

Vui  be  lodge  at  your  house  P^One  Dight 
^  W  bat  night  was  that  P— The  night  before  the 
fire  hipfiened. 

Did  you  observe  aoy  thing  particular  relat* 
ing  to  him,  or  the  room  he  lodgeil  ioP — 1  ob- 
served a  very  sulphurous  smell  on  the  Friday, 
and  on  the  Saturday* 

That  was  when  be  first  came  to  your  boose  P 
— Yes^  on  the  morning  of  the  Saturday,'  my 
house  was  in  a  very  great  smell  and  smoke;  I 
went  up  stairs  and  pushed  open  the  door,  and 
I  eould  not  see  my  hand  before  roe,  because  of 
the  smoke ;  there  was  a  siliphoroua  smell  in 
the  room  and  the  grate  ;  I  asked  him  what  he 
WPS  about,  whether  he  was  going  to  set  my 
house  on  fire  P  He  asked  me  what  1  was  afraid 
ofp  I  said  ]  was  afraid  he  was  going  to  set 
my  house  on  fire,  for  fire  was  a  tbmg  I  much 
dreaded ;  he  asked  me  if  I  had  ever  suffered  by 
fire  P  I  said  No,  God  forbid  I  ever  should,  for 
fire  was  very  dreadful  to  me;  I  was  much 
afraid  of  fire. 

Did  you  observe  what  occasioned  the  smoke 
in  the  room  P — As  I  was  making  the  bed,  1 
turned  round  and  saw  he  bad  been  burning 
something  on  the  bob  by  the  fire-place. 

Did  you  observe  any  thing  else  in  the 
room  P—- He  bad  a  lifi;bted  candle  on  Saturday 
morning ;  he  had  had  a  little  bit  of  candle  car* 
ried  up  Ktairs  in  a  candlestick  for  him,  but  the 
candle  that  I  took  from  him  in  the  room,  was 
not  tbe  same  candle  that  I  carried  op  stairs  tor 
him,  for  it  was  about  half  an  eight  candle;  he 
had  something  in  a  chair  whicn  be  was  doing 
something  with,  but  I  could  not  tell  what  ft 
was.  I  carried  tbe  candle  down  stairs,  and 
Went  up  again  immediately,  as  fut  as  possible ; 
I  opened  the  window  a  little  before  I  went 
down :  when  I  came  up  again  he  had  shot  it ; 
I  said  I  would  not  have  my  window  shut  by 
him  or  any  other  man,  that  if  I  chose  to  hare 
k  open  it  should  be  open. 

Did  you  observe  any  thing  else,  at  any 
other  time  when  you  were  in  the  room  P^Cni 
the  Friday,  when  he  came  out  of  tbe  room,  I 
went  up ;  I  saw  his  bundle ;  I  went  to  carry 
it  to  one  of  tbe  nei^hlioors  to  wash  ;  when  I 
opened  it,  I  saw  part  of  an  old  shirt,  a  pair  of 
leather  breeches,  a  top  of  a  tin  case ;  I  viewed 
the  tin  case  a  quarter  of  an  hour  to  be  sure. 

Look  at  that  tin  case  ? — I  viewed  it  from  this 
part  [pointing  out  a  particular  part  of  the  ma- 
chine] I  think  this  is  the  same  canister,  it  \a  as 
inuch '  like  it  as  one  thin^  can  possibly  be  like 
another ;  I  really  believe  it  to  be  tbe  same. 

You  say  you  had  some  dispute  with  him 
about  fitting  your  rq/om  with  smoke.  Did  you 
tell  him  he  should  go  away  from  your  house  P 
—•I  ordered  bim  out  of  my  house  ;  he  said  it 
was  hard  he  could  not  be  permitted  to  put  his 
things  up ;  1  told  him  no,  he  should  quit  the 
room ;  he  then  said  that  the  cndio  1  carried 


down  10  the  oandleslick  was  his,  and  tbitlie 
wanted  it;  I  told  htm  be  might  take  it  si  he 
went  dawn  stairs ;  this  was  aa  Saturday  smwi- 
iag  betweea  nine  and  leoy  then  be  left  my 
house,  and  he  never  retorocd  again. 

Court.  What  became  of  the  boodleP— i.  Ht 
carried  tbe  bundle  in  his  left  haad,  asd  1  aw 
him  into  High-strect»  for  I  get  into  tbe  oiid- 
dle  of  the  road  and  watched  him ;  1  senr 
saw  him  afterwards. 

Do  you  know  whether  the  ctaisler  wis  is 
the  bundle  when  he  took  it  P-*-I  cannot  «y ;  \ 
saw  the  canister  on  Friday ,  I  did  net  see  it  M 
Saturday. 

James  Gambier,  esq.  sworn. 

Mr.  Gambier.  I  hare  here  the  bondlstiNt 
has  been  spoken  of  by  the  witness :  I  raeensi 
it  from  my  first  clerk  John  Je&reys ;  it  b« 
been  in  my  possessran  ever  sinoe^  it  kendb 
in  the  same  state  now  as  wliea  I  received  it;  I 
received  it  on  tbe  91st  of  February  in  the  Bon- 
ing, about  nine  o'clock. 

EUs.  BoxelL  1  beKere  that  to  be  tbe  ks- 
die ;  it  is  tied  up  in  ao  bandkefchicf  of  IbsMM 
pattern.  * 

John  Jeffereys  sworn.  ^ 

Do  you  know  that  bundle  ?-*That  is  da 
handkerchief,  1  befieve ;  indeed  I  have  B»Mt 
of  it ;  commissiinner  Gambier  gave  eiders  is 
tbe  evening  of  Thursday  die  90tb  ef  Fekosif 
for  search  to  be  made  in  North-street  and  tin 
neighbourhood,  for  such  a  bundle. 

Where  did  you  go  to  make  that  stsreb?-4 
ordered  a  junior  cwrk,  and  a  messenger  of  iht 
ofiBice  to  make  that  search  in  North-sueet  ssd 
its  neighbourhood ;  they  came  baeknabootaa 
hour's  tame,  and  told  roe  they  had  *>>>^^ 
that  street  esoept  a  few  houses,  m  ose  of 
which  particularly  the  person  was  not  at  honi; 
1  went  next  morning,  and  found  this  bundle  it 
Mrs.  Cole's  in  Noitb-stnci;  I  ddiveied  it  H 
Mr.  Gambier. 

Ann  CoU  sworn. 

Look  at  the  prisoner,  doyoaknow  himf-^ 

When  did  yon  sea  himf-«On  the  day  of  lb* 
fire. 

Where  did  you  see  him  P— At  my  boon  ■ 
North-street,  on  Portsmovth  oammoa. 

What  was  tbe  occasion  of  his  osoior^ 
your  house  P— To  take  a  kidgiag;  bo  ton 
one.  ^ 

Did  he  leave  any  thiag  when  he  wmt  aaayr 
->He  1^  a  bundle. 

Is  that  the  bundle  P— It  knks  like  it  

What  becaoie  of  that  bundle  P— I  delimfi 

it  to  Mr.  Jdierays  and  Mr.  Csldea. 

Had  you  kept  the  bundle  from  the  bi>«J^ 
prisoner  left  it  with  yotts  tili  you  gate  it  ID  tn« 

gentlemen  P— I  had.  .   _^ 

How  long  did  the  pvlmaer  stay  n  9«v 
honseP — A  quarter  af  an  boor,  Bstanro. 

What  Mme  af  the  day  wm  ^^-^iZ 
forenoon  r  I  caa't  euttUy  teU  tbe  km  t  *^ 
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between  nine  and  Ufelve;   he  staid  about  a 
qiiarler  of  an  hoar,  then  be  went  out.  - 

Did  be  retniii  again  P — ^No. 

Did  you  open  that  bundle  f— It  was  not  tied 
chMe,  and  I  saw  it  a  little  way  open. 

'  What  did  you  see  in  the  bundle? — ^I  saw 
■ame* books  and  other  things;  f  did  not  untie 
it,  I  delivered  it  to  these  gentlemen  when  they 
came  for  it 

Yon  tfltpk  nothing  ont,  nor  put  any  thing  in? 
—No. 

Pri$oner,  My  topti,  I  beg  Mrs,  Bosell  may 
•top. 

William  Abram  swomw 

What  are  you  P — A  blacksroitb. 

Where  do  you  live  P — At  Portsmouth, 

Did  you  ever  see  the  prisoner  before  P— Yes, 
he  lodged  iu  the  same  room  with  me. 

At  whose  bouse  P — At  Mrs.-Boxetl*s  is  Bar- 
ra6k-streeL 

Had  you  any  particular  conversation  with 
the  prisoner  P— At  first  he  asked  me  whether 
there  was  any  pressing ;  I  told  him  yes,  they 
pressed  very  hot ;  that  the  constables  had  press 
itarraots,  to  take  up  all  the  people  that  could 
not  give  an  account  of  themselves ;  says  he, 
•oppose  thejf  were  to  take  ujp  such  a  man  as 
ine,  I  can  give  no  account  of  myself,  only  by 
the  writings  1  have  rn  my  pocket ;.  be  asked 
me  if  I  thought  if  he  was  to  get  into  the  justice's 
hands,  there  was  no  way  of  escaping ;  I  said 
No,  there  were  gates  and  walls  all  round  ;  and 
if  he  was  not  taken  in  Portsmouth  town,  he 
would  be  taken  at  the  bridge ;  he  said,  was 
there  no  way  of  getting  over  those  walls  P  I 
•aid  No,  there  is  water  on  the  other  side ;  he 
then  said  again,  is  there  no  getting  over  those 
walls  P  I  said  No. 

fimnined  by  the  Priioner. 

Was  any  other  thing  said  P — Yes,  he  said  he 
knew  one  Brooks  who  was  in  Newgate  j  and 
he  was  certain  sure  be  would  be  ban^d. 

At  what  time  was  thatP — I  cannot  justly  say. 

Where  was  it  said  P— At  Mrs.  BoxelPs. 

In  what  part  of  the  house  P — The  tower 
loom  ;  Mrs.  Bozell  faeud  the  words  as  well  as 
me. 

'  Cowuel  for  the  Crown.     Look   sit   these 
buckles  whieb  were  in  the  parcel  P— There  are 

Xat  many  buckles  alike,  they  are  such  sort 
ckles  that  the  prisoner  bad,  they  are  the 
^ame  pattern. 

John  Baldwin  sworn. 

Prisoner.  I  can't  embrace  yoi»  now,  Mr. 
Baldwin,  as  1  did  last  Monday  sen'oight. 

Look  at  the  prisoner  at  the  bar,  when  did  you 
first  see  him  P— The  7tb  February. 

Where  did  you  then  see  him  ? — At  sir  John 
Fielding's ;  lord  Temple  sent  his  servant  to  me 
on  the  6th  of  February,  to  inform  me,  that  I 
nltould  be  sent  for  by  sir  John  Fielding,  in 
order  to  give  evidence  against  a  person  whom 
they  looked  upon  to  be  a  painter  that  had  come 
from  America,  my  lord  knowing  that  I  had 
been  in  America. 


Were  you  sent  for  under  an  imagination  that 
you  mignt  know  the  pnsoner  at  the  bar,  having 
been  in  Ameiiea^  and  a  painter  there  ? — Yes,  I 
have  been  in  America)  at  New- York,  at  Pbila- 
delphia,  and  Amboy. 

Are  yoo  a  painter  by  business  P — I  am. 

Upon  the  recommendation  of  lord  Temple 
then  you  went  to  sir  John  Fielding's  ? — I  did ; 
1  was  asked  whether  I  knew  the  prisoner ;  I 
toid  sir  John  that  I  had  never  known  him  to  the 
best  of  my  memory  and  remembrance ;  nor 
never  seen  him  till  I  saw  him  in  the  other  room. 

The  prisoner  beard  you  say  that  ?— He  did  } 
be  made  me  a  bow  as  he  stood  at  the  bar,  as 
soon  as  1  had  given  my  evidence  to  sir  John  ; 
I  saw  him  afterwards  in  another  room. 

What  passed  in  that  other  room  P — I  went  to 
sign  my  name  to  the  deposition  I  had  made ; 
as  I  was  going  away  the  prisoner  beckoned  to 
me  with  his  head ;  I  went  and  sat  down  by 
bim  ;  he  asked  me  what  part  of  America  I  had 
been  in,  and  who  I  knew  there ;  I  mentioned 
Philadelphia;   he  asked  me  if  I  knew  any 

frinters*  there ;  1  said  I  did  many ;  who  did 
know  there  P  I  mentioned  aeveral*;  he  said  I 
see  that  you  know  the  place  very  well;  you 
are  not  like  evidences  that  have  been  brought 
against  me;  there  waa  one  person  said  he 
knew  me,  but  I  had  changed  the  colour  of 
my  hair ;  did  they  imagine  that  I  was  a  came- 
leonP  there  was  another  person  said  I  was 
transported  from  Gloncester  gaol ;  but,  said  he, 
you  are  a  gentleman,  and  1  wish  it  was  in  my 
poiver  to  make  you  a  satisfaction  ;  he  told  me 
he  would  be  very  g^ad  to  see  me  at  a  place 
called  New  Prison ;  I  said  J  would  come  there 
whenever  he  pleased,  if  I  could  get  admission  ; 
he  aaid  I  don't  know  what  time  I  shall  be  dis- 
charged from  here,  but  if  you  will  come  be* 
tween  three  and  four,  I  dare  say  you  wilt  see 
me ;  I  went  to  New  Prison  about  four  o'clock, 
I  saw  the  prisoner  there,  he  and  I  walked  to- 

g ether ;  we  adjourned  to  a  corner  by  ourselves 
etween  the  two  gates;  be  disclosed  a  great 
deal  about  America,  menttoning  gentlemen's 
names  in  A  merica  that  he  knew ;  and  he  begged 
I  would  call  upon  him  the  next  day  when  it 
suited  me ;  I  went  and  acquainted  my  lord 
Temple  of  what  information  I  had  got  from 
the  prisoner ;  my  lord  Temple  said  he  tbooght 
it  was  very  material,  and  thouvht  it  proper  thai 
lord  Oeorge  Germain  should  be  acquainted 
with  it ;  he  wrote  a  line,^  1  carried  the  letter 
and  was  introduced  to  lord  Creorge  Germain  ; 
his  lordahip  said  he  was  of  the  same  opiniou  as 
lord  Temple ;  and  that  it  should  be  taken  care 
that  I  should  have  ad  amission  to  aee  the  pri* 
sooer,  in  order  to  bring  him  to  a  confession  if 
possible ;  I  waited  upon  the  prisoner  the  next 
day,  and  we  had  discourse  a^^ain  about  America 
as  before ;  he  found  by  my  discourse  that  1  was 
an  American  by  principle ;  he  asked  me  what 
countryman  I  was;  I  said  a  Welohman ;  he 
saiil  he  tb«>ught  at  first  seeing  me  he  saw  in  my 
-ftce  that  I  was  a  person  interested  in  the  catise 

*  So  in  orig.  edit.    Qu.  painters^ 
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ton's  abilities  were  greater  than  tboae  of  gatcnl 
Howe,  and  that  general  Watluiiglon  noold 
w^tcb  general  Howe's  motiona,  and  woald 
harrass  him  ;  be  was  annred  that  the  pro- 
vincials would  eonqoer  this  winter ;  tbit  lk 
grand  canpaign  was  to  be  in  ibe  psnuMr; 
tbat  general  Washington  only  waated  t  fev 
experienced  officers,  which  he  beliered  wwM 
be  supplied  from  France ;  and  Silas  Dctnew 
appointed  for  that  purpose  at  Paris,  to  Wffij 
them  with  ammunition  and  stores;  butai  fi!r 
cannon  balls,  he  said,  they  could  procore  a  lof- 
ficiency  to  serve  all  Europe,  in  Americstta 
place  near  Annapolis  in  Maryland;  thalkt 
nimself  had  seen  bkewise  pitch,  tar  and  lurpes- 
tine.  This  was  what  passed  in  the  coarse  of  i 
great  number  of  visits.  1  waited  upon  hin 
from  the  7th  of  Nov.  to  the  84tb.  1  nerer 
missed  but  one  day,  and  waa  with  him  twice  oa 
noost  days. 

Prisoner,  Remember  tbat  this  witocisnjt 
he  was  with  roe  twice  most  days. 

Baldwin.  The  prisoner  said  be  arrived  at 
Dover,  from  Paris,  and  went  to  Caotecbor^ ; 
that  he  went  into  a  shop  and  spoke  for  a  maciuDe 
to  be  made. 

Prisoner,  At  what  particular  place  did  I 
call  in  my  way  from  Canterbury  ?  I  must  baft 
called  at  some  particular  place. 

Baldwin,  He  said  he  went  into  a  shop,  and 
ordered  a  tin  machine  to  he  made,  which  wai 


of  America ;  I  told  him  I  married  at  Amhoy, 
thai  we  removed  to  Philadelphia  and  there 
lived,  where  1  had  a  sou ;  that  that  son  I  had 
now  in  London. 

Counsel,  However  you  need  not  mention 
every  particular  ;  yoii  entered  into  general  con- 
versaiion,  being  both  of  the  same  trade  and  of 
the  same  country. 

Prisoner,  1  desire  the  witness  will  speak 
every  particular,  as  I  am  interested  in  it. 

.  Counsel  for  the  Qrovn.  Be  it  so  by  all  means, 
go  on  then. 

Baldwin.  I  mentioned  to  him  about  my  fa- 
mily, that  I  had  my  son  with  me  now  in  Lion- 
dou  ;  be  was  desirous  to  see  him ;  I  told  him 
my  wife  was  very  much  indisposed,  which  he 
said  he  was  sorry  for ;  I  waited  upon  him  from 
day  to  day,  till  the  15th  February  ;  on  that  day 
he  told  me  all  the  particulars  ;  he  asked  me  if  I 
knew  one  Mr.  Deane  P  I  told  him  no ;  he  said, 
not  Mr.  Deane  who  is  empk>yed>by  the  Con- 
gress at  Paris  f 

Prisoner,  I  remark  to  the  witness  tbat  there 
is  a  righteous  Judge,  who  also  giveUi  righteous 
judgment ;  beware  of  what  you  say  concern- 
ing that  Mr.  Deane,  peijure  not  yourself,  you 
are  in  the  sight  of  God,  and  all  this  company  ia. 

Baldwin.  The  prisoner  said,  what,  not  bilas 
Deane  f  1  told  biro  No ;  he  said  he  ia  a  fine 
clever  fellow,  and  I  believe  Beuiamin  Franklin 
is  emfdoyed  in  the  same  errand ;  he  said  that 
be  had  taken  a  view  of  most  of  the  dock-yards 
and  fonifications  throughout  England,  and  par- 
ticularly the  number  of  guns  that  each  abip  in 
the  navy  had,  and  likewise  the  guns  in  the  for- 
tifications, the  weight  of  their  metal,  and  the 
number  of  men ;  and  he  had  been  at  Paris  two 
or  three  times,  to  inform  Mr.  Silas  Deane  of  the 
particulars  of  what  he  found  in  examining  the 
Dock -yards. 

Prisoner.  Consider  in  the  sight  of  Ged  what 
you  say  concerning  Silas  Deane. 

Counsel  for  the  Crown.  You  need  not  be 
afraid,  Silas  Deane  is  not  here,  he  will  be 
hanged  in  due  time. 

Prisoner*  J  hope  not,  he  is  a  very  honest 
man. 

Baldwin.  He  said  that  Silas  Deane  was 
greatly  pleased  with  what  he  had  done ;  he  ac- 
quainted Silaa  Deane  in  what  manner  he  was 
to  set  the  rope-houses  and  the  shipping  on  fire 
in  England  ;  tbat  Silas  Deane  was  amazed 
that  he  should  undertake  by  himself  to  execute 
«  matter  of  tbat  kind,  but  he  told  Silas  Deane, 
that  he  would  do  more  execution  than  he  could 
imagine,  or  any  person  upon  the  earth  ;  that 
then  Silas  Deane  asked  him  what  mbney  he 
wanted  to  carry  his  scheme  into  execution ;  he 
•  told  him  not  much  ;  he  expected  to  be  rewarded 
nceording  to  his  merit ;  that  then  Silas  Deane 
gave  him  bills  to  the  amount  of  300/.  and  letters 
to  a  great  merchant  or  a  great  man  in  the  city 
of  Lrfindon.  He  was  very  anxious  to  know 
ivhether  lord  Cornwallis  had  been  defeated  be- 
tween Brunswick  and  Trenton,  in  the  Jerseys. 
He  said  tbat  he  knew  general  Washington 
personally;  he  believed  tbat  general  Washiog- 


by  some  people  called  a  canister ;  be  said  tht 
master  was  a  atupid  fellow,  and  did  oot  nsdcr- 
stand  bis  directions,  but  that  the  bov  seemed  is 
be  more  ingenious  and  understood  it,  but  he 
was  obliged  to  stand  by  the  boy  «rbile  he  vu 
making  of  it  to  instruct  him,  and  be  ^re  him 
something  to  get  some  drink  for  bis  psim; 
that  then  he  went  into  a  psMte-baoae  with 
the  canister  under  the  breast  of  bis  cost ;  that 
a  dragoon  saw  something,  under  bis  coat,  asd 
opened  his  coat  to  see  what  was  under  it,  asd 
said,  which  of  them  are  you  for  ?  The  prisesff 
asked,  what  do  you  mean  ?  He  said,  whether 
you  are  a  barber  or  a  taylor  F  The  V^''^ 
said,  that  was  no  business  to  him,  and  aim 
him  an  impudent  fellow,  and  told  him  that  he 
did  not  mmd  him,  nor  none  of  bis  dm^ 
men  ;  he  said  there  was  another  soldier  is  the 
room,  who  waa  a  civil  man,  and  he  drsak  with 
him  ;  that  he  went  from  thence  loPortaaiO|n, 
where  he  took  a  lodging  at  one  Mrs.  Boxell  & 
Q.  All  this  is  the  account  that  begare  jfos  f 
Baldwin,  Yes;  in  all  the conversstioiia,  w 
near  as  I  recollect,  word  for  word.  He  asid  « 
Mrs.  BoxeiPs  he  tried  his  preparatioos,  whid 
were  matches  that  he  had  BMde,  by  dooUia^ 
a  sheet  of  whitish  paper  into  ten  or  twelw 
folds ;  that  then  the  paper  was  uofslded,  » 
order  to  be  done  over  with  a  coropositiao  «•• 
of  charcoal  and  gunpowder;  he  *****v'v|JJ 
paper  waa  not  doubled  before  the  <»""P**f: 
was  laid  on  it  would  cause  it  to  crack ;  thst  tM 
charcoal  must  be  ground  very  fine,  opw  •  ^ 
lour- stone,  in  the  same  manner  ^*f^^ 
grind  their  colours;  but  the  goopowjw  •■ 
not  require  much  grinding;  he  nid ;  th4&  *"* 
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might  be  nasbed  with  a  koife,  in  the  same 
maoDer  as  paiotere  mix  vermillioD:  but,  he 
eaiU,  they  uiustbe  very  particular  in  miziog 
these  two  bodies  together ;  that  the  charcoal  is 
Ipround  in  water,  and  then  mixed  to  the  con- 
sisteocie  of  n'ew  milk,  and  then  with  a  small 
brush  the  paper  must  be  painted  over  oq  both 
si^es  with  this  composition  ;  he  said,  that  he 
had  managed  the  matter  so  well,  thajt  one  match 
would  last  84  hours.  He  said,  he  lodged  at 
Mrs.  Boxeirs  one  night,  and  that  Mrs.  Boxell 
was  a  very  impudent  woman,  for  she  had 
opened  his'bandie  during  his  absence ;  he  told 
me,  that  this  tin  machine  was  a  very  curious 
construction  of  his  own  invention,  and  that  he 
bad  a  wooden  box  made  which  had  a  hole  in  the 
centre,  in  order  to  put  a  candle  in,  and  in  that 
box  was  tar,  turpentine,  and  hemp ;  that  the 
tin  canister  fitted  this  wooden  box  so  well,  that 
when  the  caudle  was  put  into  it'no  person  could 
perceive  any  light.  He  said,  that  on  the  6th 
of  December  he  went  into  Portsmouth-yard, 
and  got  into  the  Hemp- house ;  that  there  was  a 
4eal  of  hemi)  there,  and  it  was  matted  so  to- 
gether that  be  could  hardly  get  it  apart;  he 
pulled  his  coat  off,  and  then,  aAer  lightening 
the  hemp,  he  placed  this  canister  over  the  box, 
with  a  small  candle  in  it ;  that  he  sprinkled 
tome  turpentine  about  the  hemp  that  was  round 
it ;  that  he  was  some  time  before  he  found  his 
coat  afterwards,  and,  when  he  found  it,  there 
was  a  deal  of  hemp  sticking  about  it,  which  he 
endeavoured  to  take  off;  that  he  then  went  out 
of  the  Hemp-house,  and  got  into  the  Rope-house, 
and  in  the  Rope- house  he  placed  a  quart- bottle 
of  spirits  of  turpentine  Qpon  its  side,  stopped 
with  hemp  instead  of  a  cork,  and  close  to  the 
bemp  he  laid  a  piece  of  paper,  and  m  this  paper 
was  some  dry  (gunpowder. 

Fritoner.  Did  I  go  straight  out  of  the  Hemp- 
house  into  the  Rope- bouse? 

Court.  You  had  better  wait  till  he  has  gone 
through  bis  evidence,  and  theu  you  may  ask 
what  questions  yoo  please. 

Baldwin.  To  this  gun|>owder  there  was  one 
of  these  matches,  and  over  the  powder  he  laid 
some  hemp  strewed  very  light,  likewise  a  quart 
of  turpentine  strewed  all  a£>ut ;  that  as  soon  as 
the  fire  of  the  match  touched  the  powder  it  should 
set  it  all  immediately  on  a  blaze.  He  said,  that 
bv  cutting  this  match  which  he  had  made,  into 
«Dort  pieces,  it  would  answer  any  time  that 
he  pleased,  in  order  to  make  his  escape ;  that 
the  next  day,  which  was  the  7th  of  December, 
he  went  from  Mrs.  Boxell's,  and  took  two  other 
l^^giogs,  one  was  at  a  public-house,  and  the 
other  at  a  private  house  on  the  Common,  he 
said  in  the  North-street ;  that  he  took  particu- 
lar notice  before  he  took  these  lodgings  which 
houses  had  most  wood  about  them,  for  he  bad 
his  combustibles  ready  for  the  purpose  of  set- 
ting his  two  lodgings  on  fire  on  the  same  day 
as  he  set  fire  to  the  Rope- house,  in  order  to 
keep  the  engines  from  playing  upon  the  build- 
ings in  the  Dock-yariL;  he  said,  that  he  told 
the  woman  at  the  lodging  which  he  took  on  the 
Common,  that  be  was  going  to  Petenfieldy 


and  beffged  her  to  take  care  of  bis  bundle ;  he 
said,  after  that  he  weut  into  the  Dock-yard  in 
order  to  set  fire  to  both  the  Hemp- house  and 
the  Rope- house;  that  he  first  went  into  the 
Hemp-noose,  and  struck  a  light,  but  the 
matches  which  he  bad  were  very  damp,  and 
he  could  not  get  the  sulphur  to  take  fire ;  that 
he  wasted  a  whole  box  full  of  tinder  in  order  to 
light  tlie  candle,  and  even  blowed  at  the  tinder 
till  he  had  almost  burnt  his  lips ;  that  he  went 
away  from  the  Hemp-house,  and  procured 
some  better  matches ;  that  then  he  got  into  the 
Rope-house,  and  set  fire  to  the  match  which 
led  to  the  powder.  ' 

Q.  Did  he  say  any  thing  about  buying  of  the 
matches  P 

Baldwin.  He  said  be  had  bought  an  halfpenny 
worth  of  matches  the  day  before  of  a  woman. 
•-My  lord,  there  is  one  matter  I  forgot:  he 
>  said,  the  day  that  he  uut  his  preparations  into 
the  Hemp-house  and  Hope- house,  he  was  so 
long  in  the  Hemp- house  that  he  was  locked 
into  the  Rope-house;  that  when  he  came  to 
the  door  which  he  went  in  at,  he  could  not  get 
out ;  he  said  there  were  several  doors  belongmg 
to  this  building,  that  he  tried  many  of  them, 
and  went  the  whole  length  of  the  building, 
which  was  upwards  of  three  hundred  and  sixty 
yards.  He  then  went  up  stairs,  pulled  off  his 
shoes,  and  went  the  whole  length  there,  and 
could  find  no  possible  means  to  get  out,  unoa 
which  be  returned,  and  got  to  the  same  door 
that  he  came  in  at ;  there  he  heard  some  per- 
son's voice,  upon  which  he  knocked  at  the  door, 
and  said,  holloa !  They  asked,  who  was  there, 
and  what  business  he  had  there  P  He  said,  it 
was  curiosity  that  had  led  him  there,  that  he 
did  not  imagine  they  bad  locked  up  the  house  so 
soon ;  he  said,  the  person  told  him  to  go  strait 
forwards,  and  turn  to  such  a  door,  and  he 
would  be  able  to  get  out,  which  he  did ;  he 
said,  when  he  came  out  be  was  very  vexed  with 
himself  that  he  could  not  set  the  Hemp-house 
on  fire,  and  was  also  vexed  because  he  oould 
not  go  to  his  lodging  at  Portsmouth  Common, 
where  he  had  left  a  parcel,  which  parcel  con- 
tained, among  other  things,  a  pistol,  Ovid^s 
Metamorphoses,  the  Arts  and  Dangers  of  War, 
or  sometliiog  of  that  sort,  and  a  Justin ;  but 
what  vexed  him  most  was  a  passport  that  he 
had  left  which  was  signed  by  the  French  king, 
and  in  that  passport  was  his  real  name,  but  it 
was  in  French,  and  he  did  not  imagine  that  the 
people  at  the  lodgings  could  read  or  understand 
It,  but,  he  said,  he  was  greatly  amazed  that 
they  bad  not  found  the  bundle;  he  said,  he 
imagined  they  intended  to  make  a  property  of 
him,  or  otherwise  be  thought  it  would  be  best 
to  take  DO  notice  of  it,  but,  let'  it  lie ;  after 
setting  fire  to  the  Rope- house  he  made  the 
best  of  his  way  towards  London ;  he  said,  that 
he  was  so  sorry  that  he  could  not  get  the 
matches  to  li^ht  in  the  Hemp- house,  that  be 
had  a  good  mmd  to  go  and  shoot  at  the  windows 
of  the  woman's  houKe  where  he  had  bought 
them ;  he  said,  that  he  had  burnt  the  bills  and 
the  letter  which  be  had  from  Silas  Deaue,  on 
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account  of  the  behavioar  of  Hn.  Bozell,  and  to 
preTept  aov  suspicion  of  the  gentlemen  that 
they  were  ror ;  he  said,  that  soon  after  he  left 
the  Dock-yard  he  jumped  into  a  cart  and  beg- 
ged of  the  woman  to  drive  quick :  that  he  rode 
in  this  cart  two  miles,  and  then  gave  the  woman 
six-pence  for  driving  quick,  for  he  had  near 
four  miles  to  go  before  ne  passed  the  sentries  ; 
that  a  few  minutes  after  he  had  passed  the 
sentries  he  looked  back,  and  saw  tne  flames ; 
be  said  the  very  element  seemed  to  be  in  a 
blaze ;  that  be  walked  all  ni&^ht  on  his  way  for 
Loudon  ;  that  upon  the  road  between  the  last 
sentry  and  Kingston  two  dogs  barked  at  him 
Tery  much  ;  he  said,  be  shot  at  them,  and  be- 
lieved he  either  killed  or  wounded  one ;  that  be 
arrived  at  Kingston  the  next  morning,  which 
was  Suuday,  between  ten  and  eleven  o'clock ; 
that  he  staid  there  till  pretty  near  dusk,  and 
then  came  in  the  stage  to  London,  and  waited 
upon  this  great  man  in  the  city  of  London ; 
be  said,  be  told  the  gentleman  that  be  had 
had  letiers  and  bills  about  him  that  he  had  re- 
ceived from  Silas  Deane  at  Paris,  which  he  was 
obliged  to  born ;  that  the  gentleman  seemed  to 
be  very  shy  of  him,  and  told  him,  be  had  re- 
ceived no  account  from  Paris;  he  said,  he  told 
the  crentleman  he  might  think  what  he  pleased, 
but  lie  was  an  enemy  to  Great  Britain,  and  a 
friend  to  America ;  and  that  he  had  set  fire  to 
the  Rope- house  at  Portsmouth,  which  he 
would  see  in  the  papers  of  Monday  ;  he  said 
the  gentleman  ordered  him  to  a  certain  coffee- 
house. 

Court,  I  suppose,  by  your  repeating  the 
word  gentleman  so  often,  be  did  not  mention 
his  name  ? 

Baldwin.  No,  1  isould  not  get  his  name  from 
him;  I  wish  I  hail.  He  said  the  gentleman 
waited  upon  him  at  the  coffee-house,  where  they 
bad  some  little  discourse,  but  the  gentleman 
Seemed  still  to  be  shy  of  him  ;  be  said,  there 
was  another  gentleman  in  the  coffee  house, 
who  took  very  particular  notice  of  him,  which 
be  observed,  and  therefore  did  not  chuse  to  stop 
long ;  he  said,  he  was  so  angry  that  this  gen- 
tleman would  not  believe  nis  word,  that  he 
took  his  leave  of  him,  and  went  directly  to 
Hammersmith ;  that  when  he  got  to  Hammer- 
smith he  wrote  a  letter  to  this  gentleman,  and 
told  him,  he  was  Tery  sorry  that  he  would  not 
believe  what  he  had  told  him,  but  he  was  satis- 
fied be  would  receive  letters  in  a  few  days ; 
that  he  was  going  to  Bristol,  where  he  should 
hear  of  more  of  his  handy  works.  He  said,  in 
his  way  from  thence  to  Bristol  be  called  at  Ox- 
ford. 

^CourU  He  is  going  now  to  speak  about 
Bristol ;  if  f  ou  don't  watch  him  very  atten- 
tively it  is  natural  be  should  fall  into  an  ac- 
count of  Bristol,  which  we  have  nothing  to  do 
with. 

Counsel  for  the  Crown,  We  are  not  exa- 
mining about  Bristol  witli  a  view  to  impute  to 
him  the  setting  Bristol  on  fire,  but  to  shew  he 
was  actuated  by  the  same  motives  towards  this 
country,  wiih  regard  to  America,  which  ope- 


rated at  Portsmouth,  which  will  be  material, 
)i8  it  will  confirm  the  design  be  had  in  his 
mind.  We  shall  prove  his  grinding  chtrcind 
upon  a  painter's  stone  there,  and  other  circom- 
stances. 

Court,  Any  conversation  that  he  rektei  of 
the  prisoner's,  of  what  happened  at  Bristol  that 
will  confirm  this  evidence  here,  is  material. 

Baldwin.  He  said  his  next  scheme  was  t» 
set  a  building  at  Woolwich  on  fire;  he  said  he 
arrived  at  Bristol  a  few  days  before  Christmu; 
that  be  got  leave  from  a  painter  to  grind  some 
charcoal  upon  his  colour-stone. 

Q.  Did  he  mention  to  you  his  reasons  for 
going  to  Bristol  ?  I  don't  mean  of  what  he  is- 
tended  to  do  there ;  but  whether  he  meotioocd 
any  reason  why  in  particular  he  should  go  to 
Bristol,  any  more  than  to  Worcester,  or  aaj 
other  place  i* 

Baldwin,  He  said  that  be  heard  there  were 
three  or  four  ships  that  were  there :  that  one  or 
two  of  them  were  mounted  with  twelve  car- 
riage guns  and  eight  swivels,  and  that  they 
were  going  to  the  West-Indies,  and  be  wanUd 
to  see  these  vessels. 

Court.  All  these  questions  most  necesstryy 
tend  to  the  fire  at  Bristol. 

Baldwin.  He  said,  a  painter  gave  him  liberty 
to  grind  this  charcoal. 

Court.  When  was  this  f  before  the  fire  at 
Portsmonth,  or  after  it  ? 

Baldwin,  After  the  fire  at  Portsrooolh. 

Counsel  for  the  Crown.  We  shall  call  that 
witness  to  confirm  and  prove  many  of  tbeae 
things  after  the  fire ;  that  he  called  upon  tbt 
man  to  grind  charcoal.  Now  I  shall  call  that 
man  to  prove  that  tlie  prisoner  did  griad  char- 
coal at  tliat  house.  I  do  not  mean  for  the  pre- 
paration for  this  particular  fire,  but  oaly  as  s 
circumstance  confirmatory  that  be  did  bold  the 
conversation  that  the  witness  relates,  and  did 
make  such  preparations. 

Court,  As  far  as  that  goes  I  see  no  objedioa 
to  Uiat 

Counsel  for  the  Crown.  Let  it  be  sappoaed 
that  the  charcoal  was  for  an  innocent  porpoae; 
but  it  is  a  fact  that  the  witness  will  prove  cm* 
firmatory  of  bis  having  said  that  he  did  aocfa  a 
thing. 

Baldwin.  He  said  he  ground  it  upon  a  co- 
lour-stone belonging  to  a  painter  at  Bristol,  tlul 
he  was  above  two  hours  grinding  it,  and  tho 
painter  took  particular  notice  of  that. 

Q.  He  told  you  he  went  to  Bristol  ?— He  iW 
tell  me  he  went  to  Bristol ;  he  said  be  kN>ked 
upon  that  to  be  one  of  the  greatest  circon' 
stances  against  him,  the  man  seeing  hiin  wske 
this  preparation,  giinding  this  charcoal. 

You  gave  an  account  of  this  matter,  and  la 
consequence  of  that  enquiries  were  made  of  the 
several  people  ? — I  suppose  so. 

When  did  you  give  an  account  of  this  <»"**'■ 
sation?— Day  after  day  to  my  lordTeiBF* 
and  from  thence  to  my  lord  George  Gcrrosw  5 
it  was  on  the  15th  of  February  that  the  paru- 
culars  came  out.  1  was  from  the  7tb  to  wj 
15th  before  I  could  get  out  any  particulars,  i 
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comnQmcated  an  account  of  the  particulars  day 

by  day. 

Pmaner.  I  should  wish  to  hear  the  anridence 
read  over. 

Mr.  Baroa  Hotham.  I  certainly  will  read  it 
over  to  you,  if  you  desire  it. 

Prisoner.  I  wish  it  to  be  read,  in  order  to  re- 
fresh my  memory. 

Mr.  Baron  Hotham,  If  you  want  to  ask  any 
question,  yon  will  slop  ue  at  the  place  where 
you  wish  to  interpose  your  question. 

Hr.  Baron  Hotnam  then  read  over  hta  notes 

i which  were  exceeding  accurate)  of  the  evi- 
eoce  which  Baldwin  had  given.  His  lordship 
concluded  thus.  *  I  have  taken  the  evidence 
f  as  faithfully  and  as  exactly  as  I  could  ;  if 

*  there  is  any  difference,  I  shall  be  obliged  to 

*  any  geotlenuui  in  court  who  will  he  pleued  to 
<  aet  me  right' 

Prisoner,  It  is  exceeding  well  taken  down, 
my  lord.  Now  is  it  proper,  in  the  sight  of 
God  and  in  the  sight  or  man,  that  a  man,  con- 
trary to  the  laws  of  Ood  and  man,  should  come 
with  deceit  in  his  heart  as  an  emissary  from 
other  people  to  Insinuate  to  nie,  or  any  person 
what  they  can  in  that  deceitful  manner?  If 
they  are  deceitful  enough  to  deceive  one  in 
such  a  distressful  situation,  Ihey  myst  certainly 
have  deceit  enough  in  their  heart  to  speak  lies 
of  them. 

Court,  That  is  matter  of  observation,  which 
will  cosne  in  with  propriety  in  the  course  of 
your  defence ;  it  is  better  for  you  to  apply 
yourself  now  to  asking  any  questions  that  you 
may  think  proper. 

Prisoner,  1  would  rather  ask  him  some 
questions  after  all  the  witaesses  are  examined. 

Caunulfor  the  Crown,  Well,  he  shall  stay 
in  court. 

Editard  Evans  sworn. 

Were  you  at  Canterbury  at  any  time  ?— Yes, 
from  the  month  of  October  till  the  latter  end  of 
February. 

Did  you  ever  see  the  prisoner  at  Canterbury  P 
— -1  think  1  have :  the  man  is  altered  a  great 
deal  since  I  saw  him,  but,  to  the  best  of  my 
judgment,  be  is  the  man,  that  was  either  the 
latter  end  of  October  or  the  beginning  of  No* 
▼ember,*  in  November  to  the  best  of  my  know- 
ledge, we  bad  some  words. 

Did  you  see  any  thing  about  him? — My 
coBurade  was  present ;  he  said  he  saw  some- 
thing under  his  cost. 

How  was  he  dressed  f— In  a  brown  duffil 
«urtout  coat,  rather  shabby. 

Did  you  observe  what  was  inside  the  sur- 
toatP^I  did  not 

James  Wilson  sworn. 

Do  YOU  remember  seeing  the  prisoner  at 
Caoteronry  P— 1  reallv  think  he  is  the  penmn ;' 
but  1  had  never  seen  bim  before  nor  since  he 
had  a  dispute  with  my  comrade  Evans.  To  the 
of  my  opinion  he  was  dressed  much  as  he 
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is  now  ;  I  observed  something  bright  under  hia 
coat  that  glistened  like  tin. 

Did  vou  see  much  of  it  P— I  did  not  make 
much  observation  upon  it. 

Was  there  any  quarrel  or  words  between 
either  of  you  P — ^There  had  been  a  fighting  or 
a  scuffle  between  him  and  my  pomrade. 

Prisoner.  (To  the  Counsd.)  Sir,  I  have  one 
thing  to  remark ;  are  you  his  majesty's  coun- 
sel? 

Counsel,    I  am.    What  then  P 

Prisoner,  I  only  wanted  to  know  if  you  were 
his  Britannic  majesty's  counsel,  and  if  you  bad 
done  with  the  examination; 

John  Fisher  awom* 

Where  do  you  live  P^— At  Mr.  Lawrence 
Tuck's  at  Canterbury. 

Do  you  know  the  prisoner  f — 1  think  I  bate 
seen  him  before. 

When  P— Abootsix  or  seven  weeks,  I  believe 
before  Christmas. 

Where  did  you  see  him  then? — At  my  mas- 
ter's shop ;  he  came  and  ordered  two  tin  canis- 
ters of  me.    My  mtoter  is  a  tin-man. 

What  were  his  directions  ? — ^To  make  two 
canisters  of  a  long  square.  1  have  got  one 
here.    [Producing  it] 

Was  that  canister  made  by  the  prisoner's 
directions  P— Yes. 

How  came  he  not  to  take  it  away  P—-!  can* 
not  tell ;  there  were  two  of  them  left  in  ray 
hands. 

Did  he  call  afterwards  for  themP — He  call- 
ed once  and  they  were  not  completed,  after 
that  be  called  no  more.  [The  machine  or 
canister  was  exactly  upon  the  same  construe* 
tion  with  that  found  in  the  Hemp-bouse.] 

William  Baldy  sworn. 

Look  at  the  prisoner.  Did  you  ever  see  that 
man  in  the  Dock -yard  at  Portmouth  P^-I  have. 

In  what  part  of  it  ? — 1  saw  him  about  a  hun- 
dred yards  from  the  east  end  of  the  Rope- 
house  upon  the  lower  tloor  where  the  cordage 
is  made. 

Upon  what  day  did  you  see  him  there  P-— On 
Saturday  the  7th  of  Decenaber,  which  was  the 
day  of  tne  fire. 

At  what  time  of  the  day  did  you  see  htm  P — 
Between  11  and  18,  it  might  be  nearer  12  than 
11 ;  I  saw  him  come  down  on  the  south  side  of 
the  house,  and  cross  firom  that  to  the  north  side 
towards  where  1  was  sitting  by  myself. 

Did  he  speak  to  youP — Yes,  he  picked  up  a 
small  smooth  stone  which  he  held  up  in  bis 
finger  in  this  manner,  [describing  it.]  Pray, 
Sir,  says  he.  Do  you  make  use  of  this  inmsk- 
ing  cables  P  The  oddness  of  the  question  made 
me  look  fully  at  him ;  I  thought  he  appeared 
very  ignorant.  I  said,  we  do  not  make  use  of 
this ;  this  is,  I  suppose,  a  stone  that  is  come 
out  of  the  day  that  those  barrels  are  filled 
with ;  there  were  then  about  threescore  and  ten 
barrels  of  clay  there ;  he  staid  five  or  six  mi- 
nutes, and  then  he  left  me. 

When  did  yon  see  bim  ftgaiAf«-Iii  aboiil 
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after,  I  caoDOt  be  exact  as  to  the  time,  I  had 
been  at  the  market;  I  wat  coming  home  in  a 
little  cart ;  ttetween  the  Flyiog  Bull  and  Co- 
abam,  he  stopped  my  cart. 

Did  he  overtake  or  meetyoa  ? — I  cannot  tell, 
it  was  a  close  tilted'  cart.  1  did  not  see  him  till 
he  came  close  to  me ;  he  stopped  my  cart,  and 
asked  me  how  far  1  was  goini^  ?  I  said  but  a 
little  way ;  he  said  he  would  gtre  me  any 
'  things  to  gfive  htm  a  lift,  for  he  was  g;oing  to 
Petersfield  and  should  be  benighted ;  he  jumped 
up  into  the  cart,  and  said,  Do,  ma*am,  drive  as 
fast  as  you  can ;  as  I  was  going  out  of  Co« 
sham,  I  called  at  a  shop. 

Was  he,  or  not,  heated  when  he  eame  np  to 
you  P — He  was  very  much  out  of  breath,  when 
he  came  up  to  me ;  I  called  at  a  shop  at  Co- 
sham  to  buy  a  pair  of  pattens ;  when  I  wss 
taking  out  the  money  to  pay  the  woman,  tho 
prisoner  took  six- pence  out  of  bb  pocket  and 
gave  her,  and  I  gave  her  another. 

Why  did  he  do  thatf — It  was  to  make 
haste  ;  I  told  him  before  I  called,  that  I  mnat 
stop  at  a  shop;  he  desired  me  not  to  stop 
there;  then,  he  said,  you  won't  wait  long ;  and, 
he  said,  he  would  give  any  thing  for  a  returned 
chaise,  for  he  must  get  to  Peterstield  that  night 
if  he  was  alive ;  1  drove  on  till  I  came  in  sigtit 
of  my  own  house,  I  stopped  to  let  my  horse 
drink,  and  he  jumped  out  of  the  cart  and  ran 
away  as  last  as  he  could. 

Had  the  fire  buret  out  at  the  time  he  left  the 
cart  P — No. 

How  soon  was  it  afterwards  P — ^I  cannot  pre- 
tend to  say  ;  he  fan  the  main  London  nMut,  and 
I  saw  no  more  of  him. 


ten  minutes,  or  it  might  be  a  quarter  of  an 
hoar  after. 

Where  did  you  see  bim  then  ? — T  saw  him 
the  second  time  at  the  east  end  of  the  same 
floor ;  he  had  been  up  stairs,  I  saw  bim  come 
down  ;  there  was  one  William  Weston  in 
company  with  me;  the  prisoner  addressed 
him  with  how  do  you  do,  how  do  you  do  P 
boldiog  out  his  hands  to  him ;  they  fell  into  a 
conversation,  which  I  thought  was  a  matter 
that  did  not  concern  me ;  supposing  by  his  ad- 
dressing him  in  that  manner  that  they  knew 
«ach  other,  I  went  off. 

Are  you  or  are  you  not  certain  that  he  is  the 
man  whom  you  saw  in  the  Rope-house,  the 
day  of  the  fireP — 1  am  certain.. 

'  Court,  What  is  your  busipess  in  the  Dock- 
yard ? 

Baldy,    I  am  a  rope- maker. 

William  Weston  sworn. 

Look  at  the  prisoner.  Have  you  erer  seen 
that  man  before  P — ^To  the  best  of  my  know- 
ledge I  have. 

Where  ? — In  the'  Rope-house  the  day  that 
the  fire  was ;  that  is  the  man  that  I  saw  there, 
to  the  best  of  my  knowledge. 

You  had  some  conversation,  I  believe,  with 
him  P— Very  little. 

Had  ^ou  seen  hira  there  before,  or  did  you 
know  him  before  P— I  saw  him  walking  there, 
about  seven  weeks  before  the  fire ;  he  said  he 
bad  been  round  the  Dock  then,  and  that  he  had 
never  been  in  the  Dock  in  his  life  before. 

Did  you  see  what  part  of  the  house  be  cam^ 
from,  on  the  7th  of  December  P — I  cannot  say 
I  did. 

Did  you  see  him  come  down  stairs  P«— No. 

What  is  your  employment  in  the  yardP-^I 
,  am  a  shipwright's  apprentice. 

Edward  Careif  sworn. 

Were  you  at  Portsmouth  at  the  time  of  the 
fire? — I  was. 

Were  you  there  the  day  before  the  fire  P — I 
was. 

Do  you  remember  whether  any  person  was 
■hut  up  in  the  yard  P — ^Yes,  the  night  faNefore 
the  fire,  a  person  was  shut  up  in  the  Rope- 
house. 

Did  you  see  him  P— No ;  I  heard  a  man 
making  a  rumbling  noise  at  the  door ;  I  went 
up  to  the  door,  and  asked  him  what  he  wanted ; 
he  said,  he  was  locked  in  and  could  not  get  out, 
and  he  should  be  glad  if  we  could  let  him  out ; 
I  told  him  we  could  not  let  him  out,  he  must 
abide  there  all  night ;  we  left  him  in  the  house. 

Pritoner.  Was  it  the  night  of,  or  the  night 
before  the  fire  P 

Carey,  The  night  before  the  fire. 

Ann  Hophim  sworn. 

Look  at  the  man  behind  yon  (the  prisoner) 
did  you  ever  see  him  before  r — Ves. 

When  P — I  saw  him  last  Saturday. 

When  did  you  first  see  him  P— The  day  that 
the  Dock  was  on  fire. 

At  what  time  ?— At  fimr  o'cjock,  or  half 


Elizabeth  Gentell  swonu 

Where  do  you  liveP — I  live  at  Portsmoutii 
Common. 

Look  at  the  prisoner,' you  saw  him  yesterday, 
I  believe? — I  did. 

When  was  the  firet  time  that  you  saw  him?— 
The  day  before  the  fire  sit  the  Rope- bouse  ;  I 
saw  him  at  my  own  house  in  Havant-street, 
Portsmouth-common;  became  to  my  boaae, 
and  asked  for  a  half-penny  worth  of  matches ;  1 
took  down  two  bunches  and  put  them  upoatlw 
counter ;  he  asked  me  if  they  would  take  fire 
quick ;  and  he  desired  me  to  change  one  of  the 
bunches,  which  I  did  ;  he  pulled  some  ailvor 
out  of  his  pocket,  and  gave  me  a  halfpenny. 

Are  you  snre  that  the  prisoner  is  the  aanie 
person  P— I  am. 

Prisoner.  How  can  you  be  so  certain  freea 
so  small  a  time  as  you  nave  now  taken  to  look 
at  me ;  how  should  yon  know  my  physiog- 
nomy P 

Gentell  [looks  at  him  again]  I  am  avre  he 
is  the  man. 

JoAn  lllenden  swora. 

Did  you  ever  see  the  prisoner  at  Caolar- 
hury  P — As  far  as  there  is  human  poanhiljly  of 
knowing  a  man,  I  have  seen  him  there. 

What  are  youP— A  sui^geon  aad  apotiia* 
Gary;  I ww »tdy la appreatice. 
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Tkamn  Mason  ewora* 

Where  doyou  liFef—ln  the  parish  6t  Su 
Philip  aad  Jacob  iD  the  coiloty  of  Gloilceftteri 
near  to  Bristol^ 

Look  at  the  prisoner,  did  you  ever  fi^e  hiift 
before  ? — He  was  in  liiy  bouse  the  niorro# 
after  Chrifltmas-day. 

What  business  bad  he  there  ?^Ue  camtf  (U 
my  house  about  eleven  o'clock ;  be  asked  m6 
to  let  him  grind  a  lump  of  charcoal  npou  my 
colour-stone. 

What  business  are  you?-^I  am  a  tyler  and 
plaisterer,  and  a  house  painter  ;  1  told  him  yei 
sure,  and  welcome ;  I  shewed  him  my  oolour** 
stone. 

What  did  the  prisoner  tell  you  he  was  f^^t 
talked  with  him  a  good  while  afterwards  i 
when  I  was  in  my  room,  I  saw  him  pull  out  m 
hanger  from  under  his  ooat  when  be  began 
grinding,  and  lay  it  down,  and  lay  bis  great-* 
coat  upon  it ;  I  said,  why  yon  ate  one  of  thi! 
press-gang  ?  No,  Sir,  said  he,  1  be  not; 

What  did  he  tell  you  ?^l  asked  him  whea 
he  was  sitting  in  my  bouse,  what  he  did  think 
o(  the  American  affairs;  he  said  l>e  wished 
that  affair  had  never  happened ;  that  be  had 
lost  a  plantation  there,  and  he  hoped  when  that 
affair  was  over  he  should  have  it  returned  ttf 
him.    I 

Prisoner,  ts  it  proper  that  this  man^s  eVU 
deuce  should  be  invalidated  or  not,  i'rom  his 
own  dowuright  contredictions  ? 

Court,  1  did  p  t^  observe  any  egntradictioo  f 
the  witness  doe  .not  seenvx  to  be  vry  quick  of 
apprehension,  aid  did  not  imiiiv^^  ^\y  under- 
stand the  questbn  put  to  him ;  f t  - .  nothing^ 
but  relating  a  dicourse  which  does  uov  ai^neai' 
to  be  material.  ^  * 

Counsel  for  he  Crown  to  Sames  Gamhier^ 
esq.     Have  yoi,  Sir,  translated  the  passport  ? 

Mr.  Cambien  This  is  the  translation  as  well 
as  I  understand  the  English  of  it. 

Prisoner,  I  o^ect  to  the  passport  being  read^ 

Court.  State  lour  objection. 

Prisoner,  Ttet  they  who  shall  be  Called  trt 
witness  for  or  ai^ainst  me,  may  not  hear  thd 
contents  of  it. 

Counsel  for  the  Crown.  We  shall  eall  no 
more  witnesses. 

The  translatiou  of  the  I^asspon  Was  re^d  ai 

fillows  i 


On  what  business  or  occasion  did  yon 
liim  there  ?— Upon  his  coming  to  buy  two 
ounces  of  spirits  of  turpentine,  and  a  quarter 
of  a  pound  of  salt-petre,  what  we  call,  nitre. 

About  what  time  was  that  P— As  far  as  I  can 
recollect,  it  was  either  three  or  four  days  be- 
fore or  after  the  20th  of  November. 

•  \  Mary  Bishop  sworn. 

Did  you  ever  see  the  prisoner  before  ?— Yes* 

Where  P— At  my  house  in  Canterbury. 

Do  vou  recollect  at  what  time  you  saw  him 
there  r— It  was  between  Michaelmas  and 
Christmas ;  but  I  cannot  recollect  the  particu- 
lar time. 

Had  he  anv  conversation  with  you  when  he 
was  at  your  bouse  at  Canterbury  ?— -He  told 
me  be  had  been  interrupted  by  a  dragoon  at  the 
White-horse  ;  he  told  me  he  came  from  Ame- 
rica on  account  of  the  disturbances. 

Do  you  recollect  whether  he  applied  to  you 
to  direct  him  where  he  might  get  any  thing 
made?-— He  asked  me  afterwards  wfaiere  he 
might  get  a  wooden  thing  made  ? 

Prisoner,  Is  that  a  proper  question  to  put  P 
.  Counsel,  If  1  was  to  put  an  improper  ques- 
tion the  juilge  would  stop  me. 

Court.  No  improper  question  will  be  put; 
knd  you  ought  to  see  by  this  time  that  the  can- 
dour of  the  counsel  for  tlie  crown  will  prevent 
them  putting  an  improper  question. 

Did  you  see  any  thing  that  was  made  for 
him  ? —  I  saw  a  wooden  thing  which  the  ap- 

Erentice  of  Mr.  Overshaw,  to  whom  I  directed 
im,  brought  into  my  house  for  him ;  the  pr^ 
souer  put  it  under  his  coat,  wishing  not  td  have 
it  seen.  -    • 

Did  you  see  that  wooden  thing  i-^l  saw  the 
Wrong  end  of  it ;  the  shape  of  it  was  a  long 
square. 

Was  it  at  all  like  this  ?  [shewing  the  witness 
the  wooden  part  of  the  machine  found  in  tlie 
Hemp- house.]— Ves. 

What  is  become  of  the  apprentice  who  made 
and  brought  this  machine  ?— He  is  since  dead. 

You  say  it  was  like  this  wooden  machine  ? 
«— As  nifrh  as  I  can  guess  it  was  like  this ;  it 
Was  of  the  same  shape. 

Court,  How  long  was  it  after  he  asked  you 
where  he  could  get  such  a  thing  made,  that 
you  saw  it  brouglit  to  him  by  the  apprentice  ? 
—'A,  Some  time  in  the  aiternooui  1  think,  of 
the  same  day. 

John  Dalby  swoni. 

t  believe  you  apprehended  the  prisoner  P— ^I 
did.     « 

What  did  you  find  upon  him  when  you  ap- 
prehended him?-*l  found  upon  him  a  Bath 
metal  seal ;  a  pair  of  steel  buttons ;  a  snuff- 
box with  tinder:  a  small  powdei^born  with 
gnnpowder;  a  large  nail  piercer;  a  striking 
tiodf  f-boz  primed  \  a  sOrew  barrel  pocket  pistol 
loaded  with  shot ;  two  bundles  of  matches  dipt 
in  brimstone;  a  pbial  bottle  half  full  with  spi-» 
ritso  turpentioe}  aod  Ifoiallpiar  of  icisavs^ 
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Exhibited  at  the  1 
Office  of  Marine  V- 
at  Calais*  j 

To  all  govemora  and  our  lieUte.nant  generals 
of  our  provinces  and  armies,  governor^ 
particular,  and  commanders  of  our  towns, 
places,  and  troops ;  and  to  all  other  out 
officers  justiciary,  and  subjects  to  whom 
it  shall  bdong,  — -  Health. 

We  will  and  tommadd  you  very  etpfessly  td 
let  pass  safely  and  freely,  Mr.  James  Actsenj 
going  to  England  ;  without  giving  him  or  suf^ 
fering  him  to  have  any  hindrauce }  but  on  tb# 

4ii 
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contrary,  every  «d  aod  aiiisttnce  that  he  shall  I  obaar^atiim,  or  do  you  iotaid  to  caO  wiy  wH- 
Yfaai  or  Uave  occasioa  for.    Tbia  present  pass-     ""m^ 


port  to  be  valid  for  one  monlb  only,  for  such  is 
our  pleasure.— Giyen  at  Fontainbfeau  the  15th 
of  No?ember,  17715.  I^V's. 

By  the  king, 
Gratis  Be  Vergennes.     ^ 

Counsel  for  the  Crown,  Now  it  will  he  mate- 
rialfor  the  officer  to  tell  yoar  lordship  what 
those  books  are. 

Officer,  The  books  arc  Ovid's  Metamor- 
phoseff,  a  Treatise  of  the  Arms  and  Engines  of 
War,  of  Fire  Works,  &c.  and  the  other  is  the 
History  of  Justin.  ,•    ,  ,    ..   .     ,■ 

Counsel  for  the  Crotpn.  My  lord,  this. is  all 
oor  evidence! 

Court  Prisoner,  the  evidence  again^  yoo  is 
now  closed ;  this  is  ttierefore  ;he  time  fo*-  yoa 
to  make  your  defence/  '      ' 

I  understand^  my  lord,  that  that  French  pass- 

'  port  wa&jipt  founcf  out  till  a  few  days  ago,  and 

since  ray^V$t  apprehension,  a  great  part  of  the 

kingdom  hiOi  been  sought,  and  persons  have 


hecn  brough?from  many  different  places  to  give   ;  made?-^¥es. 


PriKwer.  With  respect  to  any  other  wit* 
nesses  that  may  be  called  against  me,  if  there  is 
any  positive  fact  can  be  proved  against  me,  I 
will  then  pi:ove  the  negative,  or  otherwise  the 
court  jviU  procwed  a<c(vdtng  to  the  laws  of 
the  obuntryT  1  lisTve  One  tiling*  more  to  srr  ; 
I  would'put  a  fowHiueaUoas  to  this  man,  Mr. 
^Baldwin. 

John  Baidwin  examined  by  the  Fri$(m€r, 

1  think  you  gave  evidence,  that  lahonld  hare 
said  to  you,  that  on  Friday  the  6ih  of  Decemher 
last,  I  went  into  the  Hemp-honse,  belonging  to 
his  Britannic  majesty's  yard,  in  Portsmouth  f 

—I  did. 

And  that  I  went  in  there  tvUh  -some  comho»- 
tiblcs,  and  lighted  ,stfme  hemp  ?— Yea ;  ia 
order  to  set  fire  to  the  combusUbles. 

Do  you  speak  of  lighting  atlame,  or  laying 
the  thing  %ht^r  ?-^You  said  it  was  matted, 
that  it  was  t'ltnake  il  lie  light. 

It  is  Hoi  my  business  lo  deny  going  to  Can- 
terbury, or  xiftnifess  U;  -do  y<yu  say,  that  1  said, 
I  went  toiJaoterhury  and  had  the  tin  machine 


evidence  who  l  was,  or  whit  I  am,  or  so  far  as 
they  knew  abodt  me,  and  everjr  particular 
thing  that  has  been  witnessed  Respecting  the 
late   fire  in  the  Dock-yard,  from  these  evi- 


pape/s,  ana  oiner  ways.  *  uiua  »k  »  pvMitr.^, 
and  may  Jbave  been  |it)ssib!e  br  Mr.  Baldwin, 
or  for  any  o*'iiei  person' tbs  fs  amy  way  at 
mil  intelli  '  e,  to  brioff  ev  ry  evidence  i^ainst 
fr«  '•■'    4nat  person  na&  .^(ne,  by  thd  said 


knowledge  from  public  p  ^  ss  and  conversa 
tion  ;  nevertheless,  whetlie;  it  is  a  false  accu- 
sation, that  is  upon  me,  or  whether  it  is  a  be- 
traying of  trust,  through  *le  treachery  of 
the  heart,  God  Alrai|^htv,  ''••  great  judge  of 
all,  only  knows  ;  if  it  is  the  t'^mier,  1  pray  God 
Almighty  may  forgive  him  I  if  it  is  the  latter, 
1  pray  the  same !  but  in  th«t  case  1  should  like 
to  know,  whether  it  is  pr  r^  that  a  person  pos- 
sessed of  such  a  dispob  oi  as  that,  should 
come  from  emissaries  uo^  «)wn  to  me,  and  do 
all  that  lies  in  him  to  inb  ttate  any  thing  out  of 
me,  linknown  to  me,  and  d«ily  to  come  and  go, 
and  give  information  t(  che  said  lord  George 
Germain  ?  1  should  lit 9  that  your  lordship 
would  take  it  into  your  consideration,  as  in  the 
sight  of  God,  whether  such  a  person  has  a 
right  in  the  sight  of  God,  and  according  to 
the  laws  of  man,  and  of  this  kingdom,  to  give 
evidence  against  a  man,  that  his  evidence 
ought  to  he  regarded  ?  He  that  may  have  been 
able  to  betray  me,  and  speak  thmgs  in  the 
dark  of  me ;  be  is  able  also,  1  think,  to  give 
the  lie  to  any  man,  through  q^otiVes  of  gain, 
or  any  other  motives  whatsoever ;  your  Tord- 
phip'can  consider  that  in  your  own  mind^  much 
better  than  I  can  speak  it,  aa  I  am  not  eodowod 
with  oratory. 

*  Court*  Oo  yoa  leit  joar  dcfaow  oo  HM 


You  also  say,  that  1  said,  that  I  went  into  m 
bouse  on  Portsmouth  Common,  and  left  thd 
passport?— Yes;  among  other  things. 

Prisoner,  There  are  some  other  evidences 


Christmas,  another,  before  or  after  the  20th  of 
November ;  of  the  other  three,  two  speak  of  it 
as  sooner :  respecting  the  French  passport  tliat 
has  been  found  at  Portsmouth,  it  seems  to  me 
inconsistent  how  it  can  be  my  passport,  and  at 
the  same  time,  I  to  be  at  Canterbury,  or  any 
whers  in  England  at  the  time  mentioned ;  the 
date  of  the  passport  is  Che  13th  of  November  ; 
if  I  can  bring  these  two  articles  to  bear,  it 
seems  very  unintelligible  to  me,  for  it  is  sworn, 
that  I  said,  that  is  my  passport,  and  again  it  is 
sworn,  that  I  was  in  England  at  that  lime ;  that 
is  equal  to  the  good  geutleman,  that  said  I  had 
power  to  alter  the  colour  of  my  own  hair  ;  if 
there  is  any  thing  brought  against  me  that  ta 
poshive,  1  am  ready  with  the  greatest  pleasure, 
by  the  help  of  Almighty  God,  to  receive  the 
punishment  of  the  laws  of  the  country,  be  what 
It  will :  there  are  other  things  surprize  mo 
more  than  that :  I  have  nothing  more  to  say, 

my  lord.  . 

Counsel  for  the  Crown.  We  have  done  with 

ovr  evidence. 

Court.  Will  you  call  any  witnesses  ? 

Prisoner,  For  vnhtd  end  f  till  something  is 
proved  positive  against  me,  I  intend  no  ddeaes 
in  the  world,  1  am  ready  to  lire  or  dionr- 
cording  to  justice. 


Mr.  Baron  Hotkam.  Gentlemen  oTlhe  Jory ; 
The  prisoner  at  the  har  stands  indicted  for  set* 
tmg  OB  fire,  and  procuring  to  he  sot  on  fire^ 
tho  fbif«*hoiiH  tn  tte  Dook-ywd  «i  i'ortit 
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month;  and  before  I  sum  up  the  evidence  to 
you,  I  will  make  one  general  observation ;  that 
though  it  is  impossible  for  any  language  to  ag- 
gravate this  offence,  yet  it  is  not  for  you  now 
to  feel  the  magnitude  of  that  crime ;  you  are 
to  divest  yourselves  intirely  of  all  the  horrible 
consequences  of  the  perpetration  of  it,  and  ap- 
pl^  your  consciences  to  this  single  fact ;  Is  this 
prisoner  guilty  or  innocent  of  this  offence  ? 
What  the  consequences  of  it  are,  or  might  have 
been,  I  wish  you  not  to  think  of;  because  it  is 
in  human  nature  to  feel  prejudices,  that  one 
wishes  at  such  a  moment  sas  this,  juries  should 
Ibrget.  1  am  sure,  therefore,  you  will  now 
think  of  nothing  but  the  plain  simple  fact  it- 
self; and  whether  it  is,  or  is  not,  supported  by 
the  evidence  you  have  heard. 

Gentlemen,  the  first  witness  is  James  Russell, 
who. says  he  is  clerk  to  the  clerk  of  the  Rope- 
yard,  and  that  upon  Saturday  the  7th  of  De- 
cember last,  at  half-past  four  o'clock,  be  first 
perceived  the  fire  by  which  t|;ie  Rope-house 
was  consumed.    There  were  hemp- toppings  in 
the  middle  lof\,  and  cordage  on  the  ground 
floor:   and  that  was  the  usual  repository  for 
iN>tb  ;  much  of  it,  he  says,  was  burnt.— -This 
witness  was  called  to  prove  (he  fact  of  the  fire 
itself;  which,  though  too  notorious  to  doubt 
about,  was  necessary  to  be  proved  in  endence. 
Pe  says,  on  tUe  15th  of  January  he  found  a. 
tin  case  in  the  Hemp-house^  on  the  ground 
floor ;  and  u|ion  its  being  produced,  be  says, 
it  appears  to  be  the  same— he  has  no  doubt 
ftt  all  about  it.      He  told  you  that  there  was 
a  box  in  it,  but  at  the  time  it  was  found, 
there  were  besides,  matches,  tar,  and  Oil,  in 
the  wooden   box ;    but  the  tin  box  and  the 
wooden  box  were  then  separate.     He  says, 
be  found  also  a  bottle,  which  bad  had  spirits 
of  turpentine  in  it;    he  found ^all  these  things 
in  the  Hemp-heuse,  just  by  the  box :  its  situa- 
tion was  in  the  center  of  a  mow  of  hemp; 
and  it  bad  the  appearance  of  concealment, 
though,  he  says,  a  person  by  going  up  to  the 
Upper  end  of  it,  if  ne  had  bad  a  suspicion  or 
apprehension  of  it,  might  possibly  have  disco- 
vered that  such  a  thing  was  there.    He  says, 
there  was  a  great  deal  of  loose  hemp  near  it, 
and  there  was  some  dunnage,  which  I  under- 
stand to  be  cuttinea,  or  refuse  of  hemp,  which 
aeemed  to  lie  under  the  box  and  the  canister. 
There  was  also  some  brown  paper  lying  near 
it,  and  from  the  appearance  it  had,  it  seemed  to 
bim  to  have  been  all  thrown  in  together  over 
tbe  bundle  of  hemp  upon  the  mow^;   and  by 
Imlling  against  the  mow,  they  had  separated. 
Now,  gentlemen,  it  is  material  for  yon  to  under- 
stand, that  all  these  several  things  were  fraud 
in  this  place,  because  in  the  course  of  the  evi- 
dence you  wiH  find,  most,  if  not  all  of  them, 
particularly   accounted   for  ;-^be   says,   that 
there  was  hemp  in  the  place ;  that  both  ft  and 
tbe  Hemp- house  must  have  been  consumed  if 
the  fire  bad  happened,  fbryou  will  recollect, 
though  fire  was  attempted  to  be  set,  as  wdl  to 
the  Hemp- house  as  the  Rope-hduse,  the  pro* 
Tidence  of  God  did  interpose,  and  prettirt  (hat 
from  taking  effect* 


Wifliam Tench,  the  next  witneas,  says^tba^ 
he  saw  the  prisoner  at  his  master's  bouse  just 
witho.ut  West  Gate  in  Canterbury ;   and  he 
thinks  it  was  about  a  month  or  six  weeks  before 
Christmas. — The  observation  which*  the  pri* 
soner  ha^  made  in  bis  defence  is  very  true ; 
namely,  thai  all  the  witnesses  from  Canterbury 
give  rather  a  different  account  about  Uie  time  ; 
they  are  none  tif  them  very  particularly  pre- 
cise; they  all  speak  rather  at  large  about  it. 
But  it  doe^  not  seem  to  me  to  weaken  that  evi- 
dence, because  five  or  six  different  people  do 
not  alleonenr  in  their  reeoH^ctioo'  of  the  very 
day  when  the  person  was  at  Canterbury  ;  and 
when  they  speak  cautiously,  it  is  not  to  be 
wondered  at,  that  they  differ  a  little^  a  few  days 
or  a  week  in  their  account.    This  witness  says, 
that  it  was  a  month  or 'six  weeks  before.  Christ- 
mas, and  that  he  himself  n^ade  the  tin  machine 
fw  the  prisoner ;  the  first  time  he  was  applied 
to  upon  this  business  was  on  the  Monday  be- 
fore last,  and  that  was  particularly  asked  him« 
in  order  I  suppose  to  show  you  a  material  cir- 
cumstance, that  this  was  after  the  prisoner  had 
confessed  the  whole  hinraelf  to  Baldwin.    But 
when  I  use  the  word  *•  confession,'  it  is  proper 
now  at  the  outset  to  make  one  general  observa- 
tion to  yt a  upon  the  evidence  of  Baldwin.     I 
do  not  look  upon  this  as  being  strictly  a  oonfea- 
sion  of  the  prisoner :  but  it  was  evidence  which 
the  man  himself  chose  to  disclose  to  Baldwin, 
wtthoutany  solicitation  whatsoever,  and  without 
any  promise  or  engagement  of  secrecy.     It 
seems  to  have  oome  from  the  prisontsr  himself 
spontaneously ;  and  as  far  as  we  have  the  evi- 
dence before  us,  Baldwin  does  not  seem,  in  any 
of  these  conversations,  to  have  sought  a  disco- 
very from  the  prisoner ;   but  it  has  all  come 
from  the  prisoner,  and  not  from  Baldwin,  and 
therefore  what  the  prisoner  has  said  In  his  de- 
fence by  Way  of  cljecting  to  Baldwin'r  evi- 
dence, does  not,  in  iny  apprehension,  weigh 
much  in  the  consideration  of  thb  questwn.  ^ 

Tench  then  proceeds  to  say,  upon  being 
cross-examined  by  the  prisoner  himself,  that  he 
knows  the  canister  very  -particularly  by  the 
seam  In  it,  and  that  he  knows  the  seamny  its 
being  very  bad  solder ;  that  he  took  particular 
notice  of  the  baduess  of  the  solder  when  the 
prisoner  came,  and  that  he  can  swear  to  that 
solder  any  where :  that  he  knows  the  prisoner 
by  his  person,  he  thinks  also  by  his  hair,  but 
he  is  positive  that  he  had  the  same  sort  of  coat 
on  as  ne  has  now. — He  says  be  does  not  pre- 
tend to  recollect  the  particular  day  that  he 
made  tbe  canister. 

Elisabeth  Boxell  says,  that  she  saw  the  pri- 
soner the  day  before  the  Rope- house  was  oa 
fire  at  her  own  house,  in  Barrack^street,  Ports- 
month  :  that  be  took  a  lodging  of  her,  and 
lodged  there  one  night, -which  was  the  nigbt 
before  the  fire.  And,  gentlemen,  her  evidence, 
abstracted  from  bringing  it  home  to  the  pri- 
soner that  'he  was  at  Portsmouth  at  the  very 
time,  is  extremely  material,  if  yon  give  her 
credit;  inasmuch  as  she  speaks  to  particular 
Worit  and  openlzens,  vpon  which  she  found 
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)lim  employed;  for,  she  says  that  that  Y^ry 
{)i|;ht,  when  he  was  at  her  house,  she  obserFed 
H  very  \i%\y  sulphurous  smell  in  his  room; 
imd  sbe  smelt  it  again  on  the  Saturday  moro- 
iog :  she  was  so  uneasy  at  it,  that  she  went  up 
Utairs,  she  pushed  open  the  door,  and  found  the 
room  full  of  smoke;  bhe  asked  him,  with  great 
nnxiety,  what  he  was  about  ?  Sbe  saw  that  he 
|iad  been  burning  something  by  the  side  Of  the 
fire,  and  6n  the  hearth  itself:  she  said  she  took 
^  candle  from  him,  but  observed  it  was  not  the 
same  candle  she  had  carried  up.  She  says, 
he  was>  doing  something  too  on  the  chair.  She 
ih^n  went  down  stairs,  but  returned  again  im- 
mediately; and,  m  that  interval,  she  havinj^ 
opened  the  window,  and  he  having  shnt  it,  she 
told  him  he  should  not  shut  the  window,  and 
insisted  upon  its  being  kept  open.-r-I  say,  gen- 
tlemen, this  is  material ;  because  as  this  case  is 
to  depend  entirely  upon  a  chain  of  circum- 
Utances,  you  must  lay  all  of  them  attentively 
together,  and  circumstances  may  form  such  a 
hody  of  evidence,  as  shall.be  abundantly  stronger 
than  where  two  or  three  witnesses  swear  to  a 
positive  fact.  If  you  should  think  this  case 
Stands  npon  such  circumstances,  you  will  draw 
your  own  conclusion  ;  if  you  think  the  circum- 
stances are  not  strong  enough  to  bring  the 
4$harge  home  to  the  prisoner,  you  will  then 
discharge  your  consciences  by  saying  so : 
but  upon  every  little  circumstance  you  must 
liang.  This,  therefor?,  ia  material  to  recplleot. 
The  prisoner  is  employed  visibly  in  some  pre- 
panUion  of  combustible  matter  over  night,  and 
pext  morning ;  the  fire  happens  that  very  day. 
That,  therefore,  you  will  take  as  one  circum- 
jltance.  She  then  mentions  another,  which 
^ums  out  to  be  also  material,  which  is,  that  on 
ihe  Friday,  looking  into  the  pris(uier's  bundle, 
]ibe  found  in  it  part  of  an  old  ^hirt  and  a  pair  of 
Jeather  breecbeif  upon  a  tin  case:  now,  you 
Jiave  had  it  in  evidence,  that  a  tin  case  was;  found 
in  the  Hemp-bouse ;  she  says,  she  viewed  this 
^n  case  a  quarter  of  an  hour,  and  therefore  is 
?ery  particular  in  swearing  that  it  is  as  much 
]ike  the  case,  which  has  been  produced  to  you, 
|i4  4oy  thing  can  be :  sbe  says,  she  was  so  much 
fdarmed'at  his  proceedings,  that  she  ordered  him 
Dut  of  her  house,  and  ipdeed  she  says,  that  she 
^ould  not  quit  the  room.  He  said  he  wanted  his 
candle ;  she  bjd  him  take  it  as  be  went  down  ; 
thst,  by  and  by,  may  turn  out  also  to  be  a  circum- 
stance fit  to  be  remembered.  She  says  he  took 
9way  the  bundle,  but  she  does  notknpw  whether 
the  canister  was  ip  it  at  that  time ;  she  had  seen 
it  on  the  Friday,  and  this  was  on  the  Saturday, 
Then  Mr.  Commissioner  Gambier  produces  the 

Jundle  which  he  received  from  his  clerk,  John 
effereys,  pn  the  21st  of  February ;  it  is  shewn 
to  Mrs.  Boxell,  who  says,  she  does  believe  that 
fo  be  the  same  bundle. 

John  JefTereys,  who  delivered  the  bundle  to 
fHx,  Qambier,  says,  that  he  has  no  doubt  about 
thp  handkerchief,  which  incloses  the  contents, 
being  ihe  ^an^e;  he  says,  that  on.  tbe  evening 
of  the  2()tb  of  February,  he  had  orders  to 
l^mb  I^U  i^9ur,  agd  particularly  i^  {^Ofth- 
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streat,  and  he  found  the  bundle  in  North-i 
at  aMi-s.Cole's. 

Mrs.  Cole  being  called,  says,  that  she  knowi 
the  prisoner ;  that  he  came  to  her  boose  on  tbe 
day  of  the  fire,  and  took  a  bdging  there ;  thsit 
he  left  a  bundle ;  and  looking  at  the  boodle  noir 
prod  needy  she  says  it  has  all  the  appeanmoe  of 
being  the  same  bundle.  Mr.  Jefiereys,  and 
another  person,  she  says,  had  it  from  ber ;  that 
she  never  opened  it  whilst  she  had  it ;  that  tbe 
bundle  was  not  tied  quite  close,  and  sbe  saw  s 
little  way  into  it.  She  says  the  prisoner  gssm 
to  her  house  in  the  forenoon ;  that  he  staid  a 
quarter  of  mi  hour,  and  went  out  about  11  or 
12  o'clock. 

William  Abram,  a  blacksmith  atPortsroootb, 
says  he  lodged  in  the  same  room  with  tbe  pri* 
soner  at  Mrs.  Boxell's ;  the  prisoner  asked  the 
witness  if  there  was  any  pressing?  He  said, 
yes,  there  was  a  very  hot  press.  The  prisoner 
said,  suppose  they  were  to  take  up  such  a  man 
as  me,  1  could  give  no  other  account  of  myself 
but  from  writings  in  my  pocket.  Then  he  ask* 
ed,  if  a  man  was  to  get  into  the  justice's  band, 
could  there  be  any  way  of  escaping?  Tbe  wit* 
uess  said  no.  n  by  not  escape  P  said  tbe  pri« 
soner,  Why  there  are  very  high  walU—- Why 
is  there  no  way  of  getting  over  the  walls  ?— ^bs 
said  no.  The  witness  says,  that  then  tbe  |Kri- 
soner  said  there  was  one  Brooks  in  Newgfate^ 
that  he  knew  would  be  hanged'.  He  says,  the 
prisoner  had  yellow  buckles  on,  hut  be  cannot 
swear  to  the  buckles  that  are  shewn  bim 
(which  are  part  of  the  contents  of  the  bundle), 
being  those  buckles,  tliough  they  are  the 
same  pattern.  Now,  upon  this  evideoc^e,  I 
would  make  this  observation;  that  Abrssa 
proves  the  identity  of  the  firisoner;  he  proves 
too  his  lodging  at  Mrs.  Boxell's  house,  so  that 
he  confirms  her  evidence,  and  to  his  lodgii^ 
there  at  that  particular  time;  and  then  the 
bent  of  the  prisoner's  conversation  with  him, 
(for  you  are  to  take  the  ^hole  evidence  toge- 
ther) you  may,  perhaps,  think,  implies  that 
he  then  had  something  in  cootemplatioo,  which 
might  iodupe  him  to  wish  to  make  bis 
escape. 

The  next  witness  is  John  Baldwin  ;  this  yo« 
see  is  the  material  ^witness,  upon  whose  ac- 
count very  much  will  depend.  1  did  read  over 
his  evidence  before  to  the  prisoner,  as  he  wish- 
ed to  hear  it ;  but  X  will  repeat  it  now  to  you. 
John  Baldwin  says,  he  first  saw  the  prisoner  on 
the  7th  of  February,  at  sir  John  Fielding's, 
having  been  sent  there  by  my  lord  Temple, 
because  he  thought  he  might  know  the  pri- 
soner, as  he  was  a  painter,  and  had  lived  is 
America,  and  the  prisoner  was  desciibed  as 
having  been  there;  he  says,  that  he  himself 
had  been  at  Amboy,  at  New  York,  and  at  Phi- 
ladelphia ;  he  says,  he  told  sir  John  Fielding 
that  he  had  never  seen  the  prisoner ;  Hhat  the 
prisoner  heard  him  say  so,  and  made  him  a 
bow :  he  aflerw^rds  ssw  the  prisoner  in  another 
room,  and  tb^  prisoner  beckoned  to  him,  and 
he  sat  down  by  him  ;  imd  then  he  entered  into 
9t  little  dis^Qi^P^  »nd  askfd  him  wt|o  be  Iptw 
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he  was  sure  the  AmericaDs  would  conquer  this 
winter;  but  the  {j^rand  campaign  was  to  be  in 
the  summer.    He  said  he  only  wanted  a  tew 


there!  ?  he  mentioned  seVeral  people,  particular- 
rly  soma  painters ;    and  be  told  him,   "  you 
are  not  like  the  other  evidences,  who  ha?e 
sworn  falsely,  but  you  are  a  gentleman,  and  I 
wish  it  was  in  my  power  to  make  yod  a  satis- 
faction," and  said  he  should  be  glad  to  see  him 
in  New  Prison :  he  says,  at  near  four  o'clock 
be  went  there,  he  went  into  a  corner  between 
the  two  gates,  and  there  he  discoursed  a  j,i;ood 
deal  with  him  about  America,  and  desired  him 
to  come  again  the  next  day.     Lord  Temple 
sent   him,    in  consequence  of   this,   to  lord 
George  Germain ;    and  they  both  thought  it 
material  that'  he  should  go  to  the  prison.     Ac- 
cordingly he  went  again   the  next  day,  and 
bad  a  good  deal  of  discourse  with  the   pri- 
soner;   the  prisoner  told    bicn  he   found  he 
was   an    American    by   principle,    but   what 
countryman  was    he?     lie   said    he   was   a 
Welshman ;  "  Why,"  said  he,   "  I  find  you 
are  interested  for  America,  however."    Then, 
he  says,  he  told  the  prisoner  that  he  was  mar- 
ried   at   Amboy,   and    they  talked  about  the 
witness's  family.     He  waited  upon  him,    he 
Mys^'rom  day  to  day,  till  the  15lh,and  in  the 
course  of  all  that  time,  notlung  but  general 
discourse. passed  upon  the  subject  of  America; 
but  upon  the  15ih  he  made  material  discove- 
ries ;    he  then  began,  and  he  told  him  all  the 
particulars.     I  do  not  mean  that  he  told  him 
all  upon  the  15th  of  February  ;  but  I  collected 
from  his  evidence,  that  the  substance  of  what 
be  has  told  you,  all  passed  subsequent  to  the 
,JI4lh  of  February  ;  and  among  other  things, 
be  asked  him,  *<  Do  you  know  one  Mr.  Oeaoe  ? 
he  said  no.  «•  What,  not  Mr.  Deane,  employed 
at  Paris  by  the  Congress  ?*' — No.   *♦  What,  net 
Silas  Deane  !"—No— »»  He  is  a  tine  fellow ;    I 
believe  Benjamin  Franklin  is  employed  about 
the  same  errand."     And  then  he  told  him  that 
be  bad  taken  a  view  of  moM  of  the  dock  yards 
and  fortifications  about  England,  and  particular- 
ly the  number  of  guns  in  each  ship  of  the  navy, 
and  the  weight  of  their  metal,  and  the  number 
of  men ;  and  he  said  he  had  been  at  Paris  two 
or  three  times,  to  inform  Silas  Deane  of  the 
particulars  of  what  he  found  in  the  dock-yards; 
that  Silas  Deane  was  greatly  pleased  with  what 
be  had  done,  and  he  acquainted  Silas  Deane 
in  what  manner  the  dock-yards  were  to  be  set 
^on  fire ;  and  Mr.  Deane  was  amazed  be  could 
undertake  to  execute  it  in  such  a  manner  alone  ; 
but  he  told  him  he  would  do  mor^  execution 
^ban  he  could  imagine,  or  any  person  upon  the 
face   of  the  earth.    Deane  asked   him   what 
money  he  wanted  to  carry  his  scheme  intoexe- 
.cution  ?  he  said  not  much  ;   that  be  expected 
to  be  rewarded  according  to  his  merit.     Silas 
Deane,  however,  he  said,  gave  him  bills  to  the 
fimouot  of  300/.  and  letters  to  a  great  man,  a 
iconsiderable  merchant  in  the  city  of  London. 
In  bis  discourse  with  the  witness,  he  express- 
ed his  anxiety  to  know  whether  my  lord  Corn- 
wallis  had  been  defeated  in  America ;   he  said 
he  knew  Washington  personally,  and  believed 
him  to  be  abler  than  general  Howe.    That  he 
Wfmli  TK^tch  itnd  hfiriNM  general  Howe^  and 


experienced  officers,  which  he  believed  would 
be  supplied  from  France.    That  Silas  Deane 
was  appointed  at  Paris  for  that  purpose,  and  to 
buy  stores  and  ammunition ;   but  as  to  cannon 
half,  they  had  enough  in  America,  particularly 
somewhere  in  Maryland,  to  supply  all  Europe; 
and  likewise  pitch,  tar,  and  turpentine.    He 
says,  from  the  7th  of  February  to  the  24th,  he 
was  with  him  every  day,  and  mostly  twice  a 
day  :  the  prisoner  told  him  among  other  things, 
that   he  arrived    at  Dover  from  Paris,    and 
went  to  Canterbury. — Now  here  you  see  ap- 
pears the  materiality  of  the  Canterbury  evi- 
dence.   That  he  went  into  a  shop  at  Canter- 
bury, and  bespoke  a  machine  to  be  made  which 
they  called  a  canister ;  the  master  to  whom  ha 
applied  he  said  was  a  stupid  fellow,  aud  did  not 
understand  him  ;   but  the  boy  was  more  inge* 
nious ;    though  he  was  obliged  to  sfay  by  bigi 
to  instruct  him.    Now  that  boy  you  see  has 
been  called,  and  confirms  thispartul  iiaidvtiu's 
evidence,  by   swearing  positively  to  the  pri- 
soner being  the  man  who  came  to  his  master's 
shop,  who  bespoke  the  canister — lor  whom  he 
made  the  canistei,  and  who  took  aviay  the  ca- 
Ulster.     That  the  prisoner  told  him  he  gave  the 
boy  something  to  drink,  and  then  he  went  into 
a  public- house   with    the  cani.*iter  under  the 
breast  of  his  coat ;  that  there  was  a  dragoon  ia 
the  house  with  whom  he  had  some  words,  and 
that  the  dragoon  opened  his  coat  to  see  what 
he  had  in  it. — The  dragoon,  you  will  recollect^, 
is  called,  and  he  confirms  this  story,  not  direct- 
ly, but  in  such  a  way,  as  leaves  you  very  little 
room  to  doubt  about  it ;   be  does  not,  you  will 
recollect,  swear  positively  to  seeing  the  actual 
canister  itself,  but  he  saw  something  under  the 
breast  of  the  prisoner's  coat  shining  and  glitter- 
ing like  tin:  and  he  mentions  the  circumstance 
of  the  prisoner's  having  had  a  quarrel  with  his 
comrade,  which  the  other  dragoon  also  con- 
firms him  in,  though  both  of  them  swear  cau- 
tiously to  the  identity  of  the  prisoner.    The 
witness  says  the  prisoner  told  him  that  from 
thence  he  went  to  Portemouth,  where  he  took 
a  lodging  at  Mrs.  Boxell's ;  and  there  he  tried 
his  preparations.    Now,  gentlemen,  i  think  I 
am  warranted  in  saying,  that  Mrs.  Boxell's  evi- 
dence was  very  material,  inasmuch  as  he  him- 
self, in  his  discourse  with  the  witness,  has  con- 
firmed her  testimony  in  the  strongest  degree: 
for  be  tells  bin)  here  what  she  told  you  before, 
that  he  was  employed  in  her  house  in  preparing 
and  in  trying  these  combustibles.    He  goes  oo 
and  says,  that  there  were  matches  made  of  a 
sheet  of  whited- brown  paper  being  folded  up  ia 
ten  or  twelve  folds ;   and  be  told  him  that  thia 
was  the  method  in  which  he  made  them  iti 
order  to  be  done  over  with  a  composition  of 
charcoal  and  gun-powder ;  that  is  a  small  cir- 
cumstance as  it  passes ;    but  you  will  recollect 
it  presently,  as  being  perhaps  material :    the 
charcoal  he  said  must  be  finely  pouuded  upon 
a  colour -9t9Pe|  «pchi|8  painters  use,  in  order  ^ 
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make  k  HFectual :   he  said  the  paper  most  be 
tloubled  before  it  was  done,  in  order  to  prevent 
its  cracking.    Now  there  was  a  witness  called 
afterwards,  relative  to  what  passed  at  Bristol, 
yfvho  is  a  painter.    You  wiil  recollect  I  was  de- 
sirous that  he  should  steer  clear  of  dropping  any 
thing  about  the  calamity  that  we  have  all  heard 
of  at  Bristol;   because  we  are  not   now  in 
charity  or  justice  at  liberty  to  suppose,  that 
this  prisoner   had    any  the  remotest  connec- 
tion  with   what    happened    at  Bristol.    But 
the  evidence  was  material   in  this  way,   to 
prove  him  at  Bristol,  merely  for  the  purpose 
of  confirming  that  part  of  Baldwin's  evidence, 
wliere  he  said  the  prisoner  told,  him  he  went 
'  afterwards  to  Bristol,  and  to  proye  him  to  have 
been  with  Mason,  the  painter.    It  shews,  too, 
that  he  knew  how  to  make  this  preparation, 
and  that  in  fact  he  did  himself  apply  to  the 
painter  to  grind  charcoal  upon  a  stone,  for 
some  purpose  or  another ;  what  that  purpose 
was  is  no  consideration  of  oars,  nor  was  that 
the  view  with  which  the  evidence  was  called  ; 
but  however  he  knew  that  was  the  method  of 
grinding  charcoal,  and  therefore  it  confirms 
Bftldwin,  in  some  measure,  in  this  part  of  his 
relation.    The  witness  says  he  told  him  that 
the  gunpowder  does  not  require  much  grind- 
ing; that  might  be  mashed  with  a  knife,  as 
painters  mix  vermilion  :  but  they  must  be  very 
particular  in  mixing  these  two  bodies  together ; 
the  charcoal  is  ground  in  water,  then  mixed  up 
to  the  consistency  of  new  milk,  and  then  with 
a  small  brush,  the  paper,  that  is  to  make  the 
match,  is  painted  over  with  it:  and  it  is  so  ma- 
naged, that  the  match  will  last  24  hours.    You 
wilt  imagine,   I  dare  say,  without  my  telling 
Tou,  that  it  is  material  for  any  person,  who  in- 
lands to  carry  into  execution  such  a  purpose  as 
t^is,  that  it  should  not  be  executed  too  soon ; 
it  is  of  importance  that  it  should  be  some  time 
about,  in  order  to  facilitate  the  party's  escape ; 
and  therefore  it  is  to  be  so  contrived,  that  it  is 
not  instantly  to  take  tire.    He  told  the  witness 
he  lodged  at  Mrs.  BoxcH's  one  night,  but  she 
was  a^ery  impudent  woman,  for  she  had  open- 
ed his  bundle  during  bis  absence.    The  tin  ma- 
chine, he  said,  was  a  curious  constmetion  of 
his  o%vn  invention ;  and  in  that  we  all  go  along 
with  him  ;  it  most  certainly  is  a  curious  in- 
vention ;  and  it  is  only  a  pity  that  it  was  for 
such  a  purpose.    He  tohl  him  he  had  a  wooden 
box,  which  was  made  with  a  hole  in  the  centre, 
to  put  a  candle  into  it ;  and  in  that  box  he  put 
tar,  turpentine,  and  heniip.     He  said  thecan- 
irister  fitted  the  box  so  well,  that  when  the 
candle  was  put  in,  nobodv  coold  peroeive  any 
light:  then  he  told  him,  that  on  the  6th  of  De- 
cember, he  went  into  the  yard,  and  got  into  the 
Hemp-house,  where  there  was  a  deal  of  hemp, 
«o  tight  matted,  that  he  could  hardly  get  it 
apart — ^that  he  pulled  his  coat  off  to  work  at  it; 
and  then,  afVer  lightening  the  hemp,  he  pkeed 
the  canister  over  the  box  with  a  small  candle 
in  it.'  Now,  gentlemen,  you  will  recollect  thfft 
Mrs.  Boxdl  told^yon  he  was  very  desirous  of 
travfog  a  candle/ when  he  went  «way  from  bar 


bouse,  and  that  she  told  him  he  might  take  one 
as  be  went  down  stairs.    He  said  he  sprinkled 
some  turpentiDe  aboat  the  hemp  that  was  rouiid 
it ;  and  when  be  had  done  that,  it  was  some 
time  before  be  Ibaod  his  coat ;  and  when  be 
found  it,  there  was  a  good  deal  of  hemp  sticking 
about  it,  which  he  endeavoured  to  get  off;  he 
tlien  went  out  of  the  Hemp-house,  and  got  into 
the  Rope-house ;  and  he  laid  down  a  ^uart  bot- 
tle of  spirits  of  torpentine  npon  its  aide,  witb 
hemp  in  it  instead  of  a  oork :  he  said  dose  to 
the  hemp  he  laid  a  piece  of  paper,  with  dry 
gunpowder  in  it,  and  to  the  paper,  where  tlie 
powder  was,  one  of  these  matches ;  and  .over 
the  powder  he  laid  some  hemp  lightly  strewed, 
and  a  quart  of  turpentine  poured  all  about  it. 
Now,  gentlemen,  if  you  believe  the  fact  npon 
this  account,  to  be  sure  it  is  impossible  to  con- 
ceive, that  any  man  could  take  his  measure! 
more  effectually  for  doing  complete  mischief. 
He  said,  that  as  soon  as  the  fire  of  the  maldi 
touched  the  powder,  it  would  set  it  all  of  a 
blaze  presently;   and  that  by  cutting  these 
matches  into  pieces,  it  would  answer  to  any 
time,  so  that  he  might  make  his  escape.     He 
told  him,  tliat  the  next  day,  which  was  the 
7th,  he  went  from  Mrs.  BoxelPa,  and  toolc  two 
other  lodgines,  one  at  a  public  hoose,  the  other 
at  a  private  bouse ;  and  he  took  particular  no- 
tice before  he  took  the  lodgings,  which  booses 
had  the  most  wood  about  them,  and  he  said  be 
had  these  combustibles  ready  for  setting  those 
two  houses  on  fire,  on  the  same  day  that  he  set 
fire  to  the  Rope-yard,  in  order  that  he  might 
keep  the  engines  engaged :  he  told  the  woman 
at  the  lodgings  he  took  on  the  Common,  that 
he  was  going  to  Petersfield,  and  begged  her  to 
take  care  of  his  bundle-^that  bundle  vou  have 
an  account  of,  after  that  he  went  into  the  I>ock- 
yard  in  order  to  set  fire  to  the  Hemp-bovse, 
and  the  Rope- house.    He  first,  be  said,  went 
into  the  H^np-house,  and  struck  a  light ;  bat 
the  matches  were  very  damp,  and  he  could  not 
get  the  sulphur  to  take,  and  he  wasted  in  tbe 
trial  the  whole  box  full  of  tinder,  and  Mew  at 
it  till  he  fdmost  burnt  his  lips :  then  be  went 
away  from  the  Hemp-house,  in  despair  of  sel- 
ting  fire  to  that,  and  procured  soone  better 
matches ;   and  he  returned,  and  got*  into  the 
Rope-house ;  and  then  he  set  fire  to  the  maidi 
that  led  to  the  powder.    This  is  the  accoaat 
he  gave  of  the  manner  in  which  he  pei^ietralcd 
this  crime:  be  said  he  had  bought  a  halfpenny 
worth  of  matches  the  day  before  of  a  woman  ; 
that  woman,  yon  see,  is  called,  in  the  aohse 
qoent  part  of  tt»e  evidence,  and  confirms  Bald- 
win in  this  drcnmatuiee  too  of  his  relatien. 
The  day  he  pot  the  preparations  in,  be  said, 
be  was  so  long  about  it,  that  he  was  locked 
mto  the  Hemp- house,  and  cOuM  not  get  oat ; 
he  tried  at  several  doofS,  be  went  then  op  aiain^ 
and  pulled  off  his  shoes,  and  tried  whether  be 
could  get  out ;  finding  that  be  couM  net,  ba 
came  baok  to  the  same  door,  where  benriqp 
somebody,  he  bolloed ;  being  asked  bow  be 
came  there^  he  said  it  was  curiosity ;  a 
on  the  outside  of  tbe  door  diitcted  htm  at 
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whieb  way  b« should g«toul;  tbktooUeoa- 
fiirmtd  io  fac,  that  a  pmon  was  locked  in*  but 
who  tbat  peraau  waa^  w  not  positively  ypoved. 
He  said,  ^bea  be  came  oat^  be.  was  moch 
Tezed  tbat  be  could  not  set  the  Hemp-house  on 
fire ;  end  also  yexed  because  ho  could  not  go 
to  Portsmouth  Common,  where  he  bad  left  a 
parcel ;  wbtcb,  you  will  observOi  he  told  him, 
and  it  is  very  material,  oootaioed,  among  other 
things,  a  pistol,  au  Ovid's  MetamorptMses,  a 
book  entitled  The  Avt  of  ^ar,  and  omking 
Fire  Works,  and  a  passport  ftom  the  French 
king ;    all  of  whicn  you  see  are  found  in  it. 
And  in  tbat  passport,  he  said,  was  his  real 
name,  which  vexed  bim  more  than  any  thing  *, 
but,  however,  as  it  was  in  French,  he  did  not 
imagine  that  the  people  at  the  lodging  could 
read  or  understand  it;  but  be  expressed  his 
surprize  that  this  bundle  had  not  been  found. 
Be  said,  after  setting  fire  to  the  Rope-bouse,  be 
made  tbe  best  of  his  way  towards  London ; 
and  tbat  be  was  so  sorry  he  could  not  get  tbe 
matches  to  light,  tbat  he  had  a  good  mind  to 
shoot  at  the  windows  of  the  woman  where  he 
had  tliem :  he  said,  that  he  burnt  the  bilk  and 
the  letter  (which  you  will  remember  he  told 
him  before  be  brought  over  from  Silas  Deane) 
on  account  of  tbe  behavioar  of  Mrs.  Boxell, 
for  he  evidently  suspected  tbat  she  entertained 
some  doubt  of  bim ;  and,,  therefore,  lest  tbe 
person  to  whom  tbe  letter  was  addressed,  or 
tbe  bills  mit^btlead  to  a  discovery,  be  prudently 
burnt  them  all.     He  said,  soon  after  he  left  the 
yard,  he  jumped  into  a  cart,  and  desired  the 
woman  tu  drive  quiek ;  this,  you  aeo,  is  posi- 
tively confirmed  by  the  woman  who  drove  the 
very  cart ;  he  rode  in  it  two  miles,  and  gave 
her  sixpence  to  go  quick ;  that  he  had  near 
four  miles  to  go  before  be  passed  tbe  sentries, 
and  therefore  was  very  desirous  of  getting  past 
tbem ;  and  tbat  two  minutes  after   be  bad 
passed  tbem,    be  looked  back  and  saw  the 
names,  and  tbe  very  elements  seemed  hi  a 
Maze ;  be  walked  all  tbe  way  to  London  ;  and 
in  the    road    between  the  last  sentry,  and 
Kingston,  two  dogs  barked  at  bim ;  he  shot  at 
one  of  tbem,  and  believed  he  killed  or  wounded 
him.    The  next  morning,  being  Sunday,  he 
got  to  A^ingstou,  and  waited  there  till  near 
dusk ;  he  then  came  in  tbe  stage  to  London, 
and  waited  upon  tbe  great  man,  the  merchant 
ro  the  city ;   and  be  told  bim  tbat  be  bad  a 
letter  and  bills  upon  him  from  Silas  Deane  at 
Paris,  but  which  he  bad  been  obKged  to  bum. 
Tbe  merchant,  he  said,  seemed  very  shy  of 
him,  and  said  be  badreoeived  no  snob  accounts 
fH>m  Paris ;  be  anawered,  tbat  be  might  think 
what  be  pleBsed,  but  that  he  was  an  enemy  to 
Cireat  Britain,  and  a  friend  to  America ;  and 
tbat  be  had  set  fire  to  tbe  Rope-bouseat  Porta* 
mouth,  which  he  would  see  in  the  papers  on 
Blonday.    Baklwin  said  he  could  not  get  tbe 
Bsme  of  the  merchant  from  him,  but  the  nri* 
■oner  said  tbe  merchant  appointed  to  meet  nim 
at  a  eoflbe*  house,  and  the  gentleman  waited 
there  accordingly  for  him ;  they  disoonrsed  a 
Mttle  togethcfi  bat  the  geutkaan  leamed  still 


shy  of  him>t  *ad  another  gentleman  m  the 
colTee-house  taking  pavtioulai  notice  of  him^  bs  - 
did  not  care  to  stop  long :  be  waa  ao  angry  thai 
the, gentleman  would  not  believe  bim,  tbat  he 
got  up  and  went  to  Hammersmith,  froni) 
whence  he  wrote  to  him,  and  said,  be  wae 
going  to  Bristol,  where  he  would  hear  more  of 
his  handy  works  ;  and  you  will  remf  mber  there 
is  a  subsequent  evidence,  Mason,  the  painter, 
who  tells  you  he  saw  bim  at  Bristol.  He  said, 
be  arrived  at  BWstol  a  few  days  before  Christ* 
mas ;  tbat  he  got  leave  of  a  painter  there  to 
grind  som^  charcoal  upon  a  colour «stone  of  his, 
aiijil  that  the  painter  took  notice  be  was  long 
about  it :  *tbat  painter,  you  recollect,  has  beeia 
called,  who  tells  you  tliat  the  prisoner  did  ap- 
ply to  him  for  the  purpose  of  grinding  charcoal 
upon  a  colour-stone,  and  he  did  according  s<» 
grind  it.  Then  tbe  witness  says,  that  he  gave 
an  account  of  this  from  day  to-  day,  to  lord 
Temple  and  lord  George  Gerraaio,  and  \im 
mentioned  that  the  16th  waa  tbe  first  day  tbat 
the  prisoner  disclosed,«aoy  of  tbe  partieolasa  to 
him|  Now,  gentlemen,  you  see  from  this 
man's  evidence,  there  is  an  exceeding  clear, 
intelligible,  and  consistent  history  given ;,  bat 
if  ibia  accouat,  dear  and  consialeBi  aa  it  is, 
were  unsupported  by  other  evidence,  one  miffbft 
perhaps  entertain  some  doubts  aboat  it$  bnl 
where  you  6nd  it  conflrnaed  in.  aknoat  every 
material  passage,  where  you  find  it  not  con* 
tradicted  in  any  one  circumstance,  you  must 
then,  I  think,  feel  it,  when  ao  antheuticatbd,  tt» 
be  a  fery  strong  body  of  evidence  indeed. 

Edward  Evaas,  who  is  one  of  the  dragoonr, 
savs,  that  he  waa  at  Canterbury  from  Octobes 
till  tbe  Ist  of  February.  But  you  will  obaerv^ , 
tbat  be  does  not  pretend  to  swear  positively  te 
tbe  priaoner;  for  be  says  the  man  is  much 
altered  since  be  saw  bim,  though  be  believea 
him  to  be  tbe  same.  Me  says  it  waa  about  tb^ 
end  of  October,  ov  begianmg  of  November,, 
that  be  aaw  him  there,  add  that  too  you  see  is 
contradictory  to  the  other  evideoees.;  aa  to  tbe 
precise  time  they  do  not  agree,,  as  I  told  yon 
before ;  but,  however,  be  agrees  ia  tbia  mate^ 
rial  4rtiele,  which  came  ftem  the  prisoner'e 
own  mouth  to  Mr.  Baldwin,  tbat  he  waa  there 
at  tbe  time  when  be  bad  a  quarrel  with  htm ; 
in  fact,  the  witness  says  he  had  a  quarrel  with 
bim  (supposing  the  prisoner  to  be  the  person) 
I  at  Canlefbnry,  and  he  then  says  tbat  tbe  pri« 
soner  had  on  a  brown  surtout  coat,  but  he  did 
not  see  what  was  under  his  coat. 

Tbe  next  witness  ia  James  Wiisoo,  the  eem« 
rade  of  tbe  last  witness,  who  was  there  at  tbe 
same  time,  and  who  says  tbatr  be  really  tbinke 
the  prisoner  is  the  same  person,  though  he  will 
not  positively  swear  to  mm,  and  that  the  dress 
was  tbe  same  as  he  is  in  now ;  be  remembera 
tbat  there  was  a  dispute  between  bis  conurade 
and  him*  and  he sayshe  did  observe  something 
white  under  his  coat  wbich  gUalened  like  tin.  ^ 

John  Fiabar  Uvea  at  Mr,  Tuck's  at  Cantor* 
bury,  who  is  a  tinmaa  :•  he  says  he  thinks  ha 
baa  aeon  tbe  psispn^r,  e^d  he  believes  it  to  be 
about  SIX  or  seven  weeks  befove  Ch|iatBi«a<thal 
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be  saw  him  io  his  master's  shop ;  yoa  see  they 
all  vary  a  little  as  to  the  time:  he  says  the  pri- 
■oner  ordered  two  canisters,  ahd  he  ordered 
them  to  be  made  6f  a  long  square  shape ;  and 
one  of  them  being  produced  now  to  him,  he 
belieyes  it  to  be  the  same;  and  he  says  he 
does  not  know  why  the  prisoner  did  not  take 
them  away»  but  he  left  them  at  their  shop : 
however,  he  says,  the  prisoner  called  ^nce  for 
them,  but  they  were  not  then  completed. 
Now,  gentlemen,  upon  this  man's  evidence  you 
will  naturally  make  this  observation,  that  the 

SersoD,  be  be  who  he  may,  that  wanted  this  tin 
ox,  certainly  wanted  more  than  one ;  why  he 
did  pot  bespeak  them  all  at<the  same  shop, 
eannot  well  be  accounted  for,  unless  it  be  that 
he  thought  so  many  at  one  place  might  lead  to 
some  suspicion.  However,  the  fact  turns  out 
to  be,  that  he  did  not  stay  for  these  two  being 
made ;  they  were  left  liehiod,  and  be  only  car- 
ried off  that  which  has  been  found. 

William  Baldy  is  next  called  ;  and  he  proves 
the  prisouer  not  only  in  the  Dock-yard,  but  in 
this  very  building,  on  the  7th  of  December. 
The  witness  says  be  is  a  rope-maker,  that  he 
kas  seen  the  prisoner  in  the  Dock-yard;  he 
•ays  he  saw  the  prisoner  in  the  Rope-house  on 
the  lower  floor^abouta  hundred  yards  from  the 
east  end  of  it,  on  Saturday  the  7th  of  Decem- 
ber, between  eleven  and  twelve  o'clock,  which 
was  the  day  of  the  fire.    He  says  he  saw  the 

Srisoner  come  down  from  the  upper  part  of  it. 
fow  that  too  confirms  the  story  (hat  Baldwin 
has  told  ;  for  the  prisoner  said  he  was  first  in 
the  lower  part,  that  he  could  not  get  out  therej 
mnd  then  be  went  into  the  upper  part ;  the  wit- 
ness mentions  an  immaterial  passage,  Which  I 
seed  not  repeat  to  yon,  about  picking  up  a 
■mall  stone,  and  he  had  a  little  discourse  with 
bim :  that  was  only  asked  to  satisfy  you  that 
be  was  so  long  in  conversation  with  this  pri- 
soner, that  he  could  not  make  any  mistake 
abbut  his  (person,  but  that  he  was  the  man; 
be  stayed  five  or  six  minutes  with  him,  and 
then  left  him  :  he  says  he  saw  him  about  ten 
Biinutes  or  a  quarter  of  an  hour  after  this  at  the 
cast  end  of  the  same  floor  coming  down  stairs ; 
mnd  then  one  William  Weston  being  with  the 
witness,  the  prisoner  said  to  Weston,  *'  How 
do  you  do  P"  holding  out  his  hands  to  him ; 
and  he,  thinking  him  to  he  an  acquaintance  of 
bis,  did  not  stay  to  hear  his  conversation  with 
bim,  but  went  away.  He  closes  his  evklence 
with  saying,  that,  from  seeing  him  at  these 
different  times,  he  is  certain  he  is  the  man. 

William  Weston  says,  that  to  the  best  of  his 
recollection  he  saw  the  prisoner  in  the  Rope- 
bouse  the  day  the  fire  was. — He  had  very  little 
conversation  with  him  at  that  time ;  but  he  is 
positive  it  was  the  same  man ;  for  he  had  seen 
bim,  he  says,  seven  weeks  before  walking 
aliout  iQ  the  Doek ;  he  did  not  however  see 
him  come  down  stairs:  these  two  witnesses, 
as  far  as  their  evidence  goes,  prove  him  to 
have  been  in  the  Dock- yard,  and  in  that  very 
buikiing  in  the  Dock-yard,  upon  the  day  when 
the  fire  bappeneil. 


Edward  Carey,  a  shipwright,  says  be  waa  H 
Portsmouth  the  day  before  the  fire ;  and  that 
night  he  remembers  a  person  being  shut  op  in 
the  Rope- house ;  he  heard  a  person  makiiig  a 
noise  in  the  Rope- house,  who  said  be  was 
locked  io,  and  desired  him  to  let  him  oat ;  the 
witness  said  he  cQuld  not,  and  went  away ;  so 
that  little  circumstance  too,  mentioned  by 
Baldwin,  you  see  is  confirmed  by  this  witness; 
he  remembers  a  person  being  loncked  up  in  the 
Rope- house,  but  yoa  will  observe  that  he 
does  not  pretend  to  say  that  person  was  the 
prisoner. 

Then  Ann  Hopkins  is  called.  She  is  tbe 
woman  that  drove  the  cart  that  day  from  Ports- 
mouth, into  which  you  recollect  Tie  told  Bald- 
win that  he  got.  She  says  she  saw  tbe  pri- 
soner the  day  that  the  Dock  was  on  fire  at 
about  four  or  half  an  hour  past  ^our  in  tbe  af- 
ternoon. At  that  time  she  was  coming  frost 
tbe  market ;  she  saw  him  first  between  tbe 
Bull  and  Coshara,  she  did  not  see  him  till  he 
came  up  close  to  her  ;  he  stopped  her  aiid 
asked  her  where  she  was  going  P  She  saidt  ft 
little  way  ;  he  said  he  would  give  ber  any 
thiog  to  give  bim  a  lift,  for  be  was  going  to 
Petersfield  that  night,  and  was  afraid  he  should 
be  belated  ;  and  intreated  her  to  drive  as  fast 
as  she  could.  When"  he  came  into  the  cart 
she  observed  he  was  much  out  of  breath ;  she 
told  bim  she  was  to  stop  to  buy  a  pair  of  pat- 
tens ;  sh^  did  accordingly  stop  at  a  shop ;  ahe 
was  to  pay  a  shilling  for  them;  the  priaoner 
threw  down  sixpence,  and  then  he  said,  be 
wished  he  could  get  a  returned  chaise;  and 
when  she  stopped  a  little  before  she  came  to 
her  own  house  to  give  her  horse  some  drink, 
lie  jumped  out,  and  ran  away  along  tbe  Loo- 
don  road.  Now,  with  respect  to  this  evidence 
to  be  sure,  any  person,  totally  unconcerned  ie 
any  goilty  deed,  might  be  anxious  to  get  to 
Petersfield  ;  might  be  afraid  of  being  be- 
nighted ;  might  wish  her  to  drive  rery  fiist  ^ 
all  that  might  happen  very  naturally  without 
any  imputatk>n  upon  the  party ;  but,  as  I  said 
before,  you  are  to  take  this  case  with  all  its  dr* 
cumstances  together ;  and  every  little  circom-' 
stance  weighs  something ;  and  if  you  should 
trace  tbe  prisoner  to  the  very  place,  almost  to 
the  moment  of  the  fire,  if  you  traee  him  leaviog 
the  place  immediately  after,  and  being  in  this 
state,  out  of  breath,  eager  to  get  off,  pressing 
the  woman  to  drive  on,  anxious  to  get  a  re- 
turned cliai^,  jumping  out,  and  running  for- 
ward when  she  sto|>ped ;  laying  these  etreom- 
stances  together,  with  all  the  others,  to  be  s«re 
yon  will  be  justified  if  you  entertain  some  sus- 
picions aboot  his  motive.  But  all  this  you  will 
weigh  together  with  the  many  various  ctrcom* 
stances  of  the  case. 

Elizabeth  Gentell  says,  she  lives  on  Port^ 
mouth  Common.  She  saw  the  prisoner  at  ber 
house  the  day  before  the  fire ;  oe  came  tbcie 
and  asked  her  for  a  balfpenny-wortb  of 
matches.  That  you  see,  gentlemeo,  is  SBOlher 
circumstance  that  has  been  proved  to  yoo^  a* 
coming  ffom .  himself  to  BahlwiB »  thai  he 
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IpDugbt  »  halfpcpaj  worth  t>r  mttcbet  of  « 
irooiaD  at  Porttoiou^i.    She  says  be  askf4 

ercicolarly  if  the  matches  would  take  qbick  ? 
e  took  a  bundle  aqd  tried  one  or  two  of  tbem, 
«nd  then  betook  out  some  moDey,  and  paid  her 
^  balfpenuy*  She^i^ys  she  is  sure  be  >s  the 
flame  person.  Now,  upon  this  evidence,  it  is 
tor  ypur  consideration  whether  a  ipan,  going 
to  buy  matches,  would  or  would  not  9hew 
Hacb  an  anxiety  aboMt  their  bejog  particularly 
well  made  s  and  there  is  one  more  oheerv^ivn^ 
which  1  would  mak^  to  you,  th^t  the  n^ao  who 
goes  to  buy  a  h^fpenipy  worth  of  matobee  for 
6is  owA  nse^  is  hardly  sf^ch  a  noan  as  couU 
^0brd  to  express  a  desire  of  ineeting  witd  ^ 
|i96t  chavve  to  eairy  bun  to  Fe^^fieltl. 

The  next  witness  is  John  Ill^ndeo,  who  ip  a 
fui^eoii  and  apothecary.  He  sayf,  tb^t  af 
far  as  human  possibility  cap  go,  the  prijHtner  19 
the  penpon  whom  he  saw  at  Caplerburv,  tbree 
^r  four  days  before  or  after  the  ^Oth  of  MoFem* 
ber ;  and  that  he  is  particularly  clear  that  be  i« 
the  man,  because  he  cmne  to  bis  sbpp  to  buy 
t%fo  ounces  of  spirits  of  turpentine,  ajM  a  quar- 
ter of  a  pound  of  sahpetre.  Now,  gf  ntlemen, 
fhese  tmngi  you  will  feel  a  ma^  might  iono« 
cently  buy,  at  the  time  you  are  .recollectiog 
that  these  materials  bare  been  found  upon  the 
fpot,  and  that  they  are  materiab  necessary  for 
combustion. 

Mary  Bishop  says,  that  the  prisoner  was  at 
ber  house  at  Canterbury,  between  Michaelmaf 
and  Christmas ;  so  that  she  speaks  rerr  vague- 
ly about  the  time ;  she  cannot  be  posiu^e  when 
it  was,  but  she  remembers  one  circumstance 
^belieYing  it  to  be  the  prisoner)  that  he  told  her 
pe  had  beeu  interrupted  by,  that  is,  that  he  had 
had  a  quarrel  with  a  dragoon  at  the  White 
Horse,  and  he  told  her  in  conversation,  that  he 
came  from  America,  00  account  of  the  dis« 
turbanoes;  but  be  asked  her  a  materia)  ques- 
lion,  and  that  was  whetber  he  could  get  a 
iprooden  thing  made,  wbich  she  did  not  knpw 
what  name  to  give  to ;  but  the  wooden  engine, 
that  if  produced,  being  shewn  to  her,  she  says, 
Upon  her  directing  biro  to  some  maD>  who 
could  make  it  for  him,  that  she  saw  something 
which  a  Mr.  Overshaw's  apprentice  hrouglu 
for  the  prisoner  in  tlie  afternoon  of  the  same 
4ay,  and  that  he  put  it  under  his  coat,  wishing 
iiqt  to  hi^ve  it  seen.  The  counsel  very  properly 
aaked  the  woman  wb^t  was  become  of  the  ap* 
prentice  ?  because  undoubtedly  |hey  ought  not 
to  have  stopped  short,  without  calling  the  ap- 
prentice ;  but  the  apprentice,  she  s^ys,  is  dead, 
therefore  we  cannot  have  any  clearer  or  fuller 
evidence  upon  this  matter.  Then,  upon  look- 
ing on  tliis  wooden  machine,  she  saysj  it  i«  as 
near,  as  she  can  ^uess,  like  that  thing  ahe  s^w 
brought  to  the  prisoner. 
.  ^Jpbn  Dalby  is  the  person  who  apprehended 
the  prisoner,  and  he  is  called  to  prov^  whgt  ^.e 
Smii^  upon  him  ^  be  says  the  priaoner  bad 
upon  him  91  pistol  primed  and  loaded  with  shot ; 
he  had  a  pistol  tinder-box,  which  was  also 
nrimed  ;  and  he  had  a  snuff-box  full  of  tinder. 
Kow,  gentlemen,  that  19  a  little  circumstance 
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that  is  uncowpmn ;  a  man'a  c»rr}/ing  abou^ 
with  him  a  pistol  tinder-box  to  strike  a  ligb)^ 
may  very  well  be ;  but  he  seldom  carries  mort 
tinder  tb^ii  that  pistol  tinder-box  will  hold  ; 
for  if  ever  you  saw  one  of  tbese,  yop  mua/fc 
know  there  is  a  part  of  it  made  to.bold  tindefr 
in  ;  but,  however,  over  aq^  above  that,  he  ha4 
a  snuff-box  full  of  tinder,  and  b/e  bad  a  powder- 
horn  witb  somia  gunpowder  io  it.  He  says, 
he  bad  also  two  bupdles  of  matches.  You  re- 
member he  was  discontpoled  with  the  m^tchefi 
whipb  he  tri/ed>  and  went  out  of  the  Dock-yard 
apd  boogbt  olheriF. 

Thomas  Maapn  i|ays^  hf  lives  at  Bristol,  ^nd 
if  by  trade  a  pajater ;  ^ha(  tbp  prisoner  called 
o;ji  bifii  libe  dfy  aAer  Christmas-day,  and  asked 
him  to  let  him  grind  a  piece  of  charcoal  upp|i 
hia  e9lour*t^t<Mie»  which  he  did ;  this  is  only 
material  to  nhow  that  be  waa  at  Bristol,  a^ 
palib^in  mei^tioned  he  was,  and  that  he  knew, 
ip  fact,  wbfit  use  the  coIojim:- stone  could  he  apr 
plied  to. 

Then,  geotlev^eff,  the  only  remaining  evi.- 
deuce  is  the  contents  of  the  buqdle.  The  buur 
dle  has  been  opened,  and  in  it  is  found  thi^ 
passport  from  the  French  king,  about  which  h(i 
expressed  so  mnph  anxijety,  le&t  it  should  lead 
to  a  discovery.  That  passport  is  dated  the 
13th  of  November ;  it  is  in  the  common  form, 
to  grant  him  free  permission  to  go  out  of  the 
kingdom,  and  to  continue  in  force  for  on^ 
month  from  the  date.  ,  Besides  tbat,  there  wap 
Ovid's  Metamorphoses,  and  a  Treatise  of  the 
Arms  and  Engines  of  War  and  Firejirorks,  and 
the  Justin,  the  books  he  mentioned  to  Baldwin, 
and  th.e  pUtol,  and  some  few  other  thing9» 
This,  geotlemen«  19  ali  the- evidence  in  support 
of  the  prosecution. 

The  prisoner  has  called  no  witnesses,  but  he 
has  rested  his  defience  chiefly  upon  the  credit 
that  you  ought  to  give  to  the  evidence  of  Bald- 
win ;  becanse  be  says,  that  a  min  who  wa^ 
capable  of  drWlng  out  this  evidepo^  frono  biiPf 
ought  not  to  receive  credit  in  a  court  of  iustice. 
Gentieqaen,  I  have  told  you  before,  and  I  ough^ 
to  tell  yoM  nqw,  that,  io  point  of  law,  there  is 
no  objection  to  this  man's  testimony ;  and  fron^ 
the  manner  In  which  he  came  by  the  know- 
ledge, which  be  bus  now  furnished  us  with,  J[ 
do  not  aee  that  there  was  toy  thing  wbich  can 
lei^  you  to  suppose  that  Babiwin  was  the  first 
mover  ^ith  him,  or  that  he  prevailed  opop  th^ 
prisoner  to  disclose  the  s^pret;  but  it  sboul^ 
seem  as  if  it  ct^^  from  the  prisoner  himself, 
though  it  wsa  updoubtfi41y  upon  the  ide,a  th4 
this  man  was  bis  friend :  because,  if  you  d^ 
not  suppose  thatt  you  must  spppose  him  madjjt;jr 
than  any  map  tha^  ever  was  bor;).  He  per^jn- 
I V  thought  him  his  frifi^f),  apd  be  J^herefpre  did 
disclose  all  this  to  him. 

Gentlemen,  one  has  only  to  say  further,  th^t 
if  this  point  of  honour  was  (0  be  so  sacred,  as 
thH  a  map  who  cpmes  by  bn^V^ledge  of  ^bis 
Sprt  frpiw  nn  offi^ndert  «»»  %9^  \o  be  pa  lii^ty 
to  disclose  it^  the  most  atrocious  crimiDais 
would  every  day  escape  punishment;  and 
theretbre  it  ui,  that 'the  wudom'  of  the  law 
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knows  nothing'  of  that  point  of  honour ;  if-  (he 
man  is  a  legal  witness,  ^ou  are  bound  to  receive 
his  testimony  ;  giving  it,  however,  that  weight* 
only  which  you  think  it  deserves :  for  it  is  al- 
ways in  the  breast  of  the  jury,  to  consider  of 
the  degree  of  credit  they  will  give  to  every 
witness.  Let  him  be  in  all  lights  a  legal  wit- 
ness, you  are  s^ill  to  be  th^  judges  of  his  credit ; 
if  you  think  that  a  man,  because  he  listened  to 
this  tale  so  many  days,  and  disclosed  it  as  he 
lieard  it,  to  the  great  officers  of  state,  and  has 
disclosed  it  liow  in  a  court  of  justice,  is  a  man 
to  whom  belief  cannot  be  given,  in  that  case  to 
be  sure  you  will  set  aside  nis  testimony ;  but  if 
you  see  no  ground  to  suppose  that  the  man  has 
spoke  antrutb,  you  cannot  then  reject  his  tes- 
timony. 

'  Gentlemen,  the  trial  has  lasted  already  very 
ioog ;  the  summing  up  has  also  been  long.  1 
have  endeavoured,  as  I  have  gone  on,  to  lay 
together  some  of  the  many  circumstances  of 
this  case  for  your  consideration  ;  and  I  do  as- 
sure the  prisoner,  as  well  as  you,  that  if  1  had 
found  myself  enabled  in  my  conscience  to  have 
stated  any  thing  more  favourably  for  him,  I 
would  have  been  the  first  to  have  done  it.  But 
J  am  sitting  here  to  do  equal  justice  between 
the  public  and  the  prisoner;  and  I  was  there- 
fore bound  to  make  those  observatidns  which  I 
have  done,  because  they  strike  my  conscience, 
Bs  being  necessary  and  material.  I  thank  God, 
however,  gentlemen,  that  yon  are  to  judge  of 
these  circumstances;  you  are  to  lay  ihem  all 
too^ether,  and  draw  your  conclusion  from  them  ; 
and  if  yon  believe  that  there  is  such  a  train 
following  one  another,  I  had  almost  said  so  ir- 
resistibly, as  that  you  cannot  doubt  that  in  the 
first  place  the  fire  did  happen  by  theae  com- 
f>ustibles,  and  then  that  the  prisoner  was  the 
person  who  laid  those  combustibles  there,  I 
■honld  suppose  you  can  have  no  doubt  but  that 
he  set  this  building  on  fire  wilfully  and  mali- 
ciously. If  ou  the  other  hand  yon  should  feel, 
though  there  are  a  great  number  of  circum- 
stances tending  in  some  degree  to  the  proof  of 
the  fact,  that  your  minds  are  not  satisned  that 
it  comes  home  to  the  prisoner,  if  you  are  of 
that  opinion,  you  ought  to  exercise  the  jurisdic- 
tion which  you  have,  and  acquit  the  prisoner. 
I  will  say  one  thing  more,  and  only  one; 
you  are  bound  by  your  oaths  to  give  a  true 
Terdict ;  and  if  the  circumstances  of  the  case 
appear  to  you  decidedly  strong,  yon  will  of 
course  give  your  Terdict  on  that  side  on  which 
they  preponderate ;  but  if  you  should  think 
that  they  are  still  so  doubtful,  as  that  you  can- 
not satisfy  your,  minds  this  was  the  very  man 
who  did  the  fact,  in  that  case,  in  favour  of  life, 
you  ought  to  aeqnit  bim. 

The  Jury  almost  immediately  proDOiinced 
the  Prisoner,  Guilty. 

The  Prisoner  was  then  asked,  in  the  usaal 
foroy  what  bf  bad  te  say  why  ttnteace  of 


death  should  not  be  passed  upon  him,  to  whicfc 
he  replied,  *'  I  have  nothing  to  say." 

Sentence. 

Mr.  Baron  Hotham,  Prisoner ;  You  have  beea 
indicted,  tried,  and  convicted  of  a  crime,  which 
the  law  of  this  country  has  thought  fit  to  maka 
capital,  and  now  the  most  painful  moment  that 
1  have  undergone  in  the  course  of  this  trial  is 
arrived ;  for  it  is  my  duty  to  pass  upon  yea 
that  dreadful  sentence.  I  shall  not  interrapt 
those  feelings,  which  I  trust  you  have,  by 
talking  to  you  of  the  enormity  of  the  offence 
which  you  nave  committed ;  tiecause  it  is  im- 
possible for  me,  or  any  man  who  hears  me»  to 
add  a  word  by  way  of  aggravation  to  it :  and  it 
has  this  in  particular  about  it,  that  it  cannot 
have  been  committed  from  any  motires  of  pri- 
vate* malice,  revenge  or  Incre.  It  can  baT« 
proceeded  only  from  a  general  malignity  of 
mind,  which  has  broke  oat  in  a  desire  and  a 
desigti,  not  only  to  ruin  one  devoted  individual, 
but  to  involve  every  one  of  this  audience,  naij 
the  whole  English  nation,  perhaps,  in  imme- 
diate ruin.  You  cannot  therefore  be  surprised 
that  the  law  has  thought  fit  to  punish  such  a 
crime  with  death.  You  can  as  little  be  sur- 
prised, if,  after  you  have  been  convicted  upon 
the  clearest  evidence  of  this  offence*  I  can  give 
you  no  hope  of  pardon.*  It  is  impossible  for 
roe  to  say  a  word  in  your  behalf:  and  there* 
fore  I  must  entreat  and  conjure  you,  in  the  most 
solemn  manner,  to  prepare  yonrself  during  tiia 
few  days  you  have  to  live,  to  meet  the  great 
God  in  another  world,  and  to  ask  bim  there 
fbr  that  pardon,  which  you  could  not  receiTe  ia 
this ;  there  it  wilt  be  worth  receiving :  and 
atrocious  as  your  crime  has  been,  short  as  the 
time  is  that  you  have  to  live,  a  sincere  repent- 
ance now  on  your  part,  may,  and,  1  hope  in 
God,  will  procure  you  mercy  at  his  hands.  I 
say  all  this  not  to  taunt  or  distress  yon  in  your 
present  unhappy  situation,  but  merely  from 
motives  of  humanity  and  religion.  For  yoa 
cannot  be  suffered  to  live  in  this  world ;  yon 
must  die,  and  that  within  a  very  fisw  days. 
And  therefore,  before  you  go  into  eternity,  for 
your  soul's  sake,  do  what  you  can,  that  that 
eternity  may  be  an  eternity  of  bliss  instead  of 
misery.  1  nave  only  now  to  pronounce  the 
patnfulf  sentence  of  the  law,  which  I  am 
twnnd  to  do,  and  I  accordingly  adjudge  and 
order  that  yoti  be  hanged  by  the  neck  until  yoa 
shall  be  dead,  and  the  Lord  have  mercy  upoa 
your  soul. 

Priioner,  My  lord,  I  am  ezoe^ingly  wifl 

satisfied. 

•    '-'-■" 

*  The  prisoner  said,  "  I  do  not  kwk  for  it, 
my  lord.*' 

•f  When  bis  lordship  meotioiied  the  wsfA 
<<  painfttl/'  tbe  prisoaer  said  "  joyful*" 
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THE  PRISONER'S  CONFESSION. 

City  qf  Winchester  ; 
The  voluntary  Conpbssior  ofJkUBS  Aitkbn, 
commonly  called  John  the  Painter,  notv  a 
Prisoner  in  the  County  Gaol  of  Southamp- 
ton, and  under  Sentence  qf  Death,  for 
burning  the  Dock-yard  at  Portsmouth, 
taken  the  seventh  Day  qf  March,  1777  ; 


Sattb,  that  he  was  born  at  Edinburgh,  the 
•8th  of  September,  1752,  his  mother  now 
living,  as  he  believes.  Curiosity  led  him  to 
Virginia,  in  America,  at  the  age  of  twenty-one, 
as  an  adventurer  to  seek  his  fortune — Left 
America  in  March,  1775. 

In  October,  1775,  ^by  the  name  of  Jajnes 
Boswell,  inlisted  a  private  soldier  iu  the 
thirty- second  regiment  at  Gravesend^-march- 
ed  to  Chatham  next  day,  from  whence  he 
soon  deserted ;  was  not  concerned  in  the  fire 
In  Temple-street,  Bristol,  nor  privy  to  it. — 
Broke  into  Mr.  Morgan's  warehouse  at  Bristol 
alone ;  no  |>erson  concerned  with  him  in  that, 
or  any  other  accident,  that  ensued  in  that  city. 
—He  intended  to  set  fire  to  two  houses  m 
Portsmouth,  in  order  to  employ  the  engines, 
whilst  the  fire  might  spread  in  the  Rope-yard. 
—Broke  into  Mr.  Morgan's  warehouse  at 
Bristol,  in  order  to  burn  it,  that  the  engines 
might  be  there  employed,  whilst  the  shipping 
were  buraing  and  the  quay,  for  ivhich  purpose, 
he  left  a  lighted  candle  burning  io  the  said 
warehouse ;  and,  because  that  fire  did  not  take 
effect,  he  atUrwards  set  fire  to  the  warehouse 
10  Quay-lane,  by  getting  over  the  top  of  the 
door. — Mr.  Deaoe  told  bimt  when  the  work 
was  done  (meaning  burning  the  Dock-yards  at 
Portsmouth,  Woolwich  and  Bristol  harbour,  but 
not  the  houses)  he  should  make  his  escape, 
and  come,  if  possible,  to  him  at  Paris,  and  he 
should  be  rewarded.  As  a  reward,  his  own  ex> 
pectationa  prompted  him  to  ho|)e,  that  he  should 
oe  preferred  to  a  commissioB  in  the  American 
armv. 

W  hen  after  setting  fire  to  the  Rope-yard,  be 
left  Portsmouth  (to  wit)  the  next'night,  being 
Sunday — he  reached  London,  and  went  to 
Doctor  Bancroft,  No.  4,  Dowoing-street,  West- 
minster, to  whom  he  had  a  verbal  recommen- 
dation from  Mr.  Deane,  who  gave  h\m  at 
Paris  the  doctor's  name  in  writing,  and  place 
of  abode;  but  the  doctor  would  give  him  no 
countenance,  and  therefore  did  not  relate  the 
Dariiculars  of  the  mischief  he  had  done  to  him, 
out  hinted  to  him,  tliat  he  would  soon  see  or 
bear  t^  the  papera  of  an  extraordinary  acci- 
ddlt  that  had  happened. 

And  he  afterwards  wrote  such  an  account  in 
a  letter  to  him,  which  lie  left  himself  at  the 
doctor's  house  with  a  person  who  came  to  the 
door,  which  for  tlie  sake  of  truth  he  relates,  and 
without  intention  of  casting  any  slur  on  the 
•haracter  of  an  innocent  man. 

That  he  taw  the  doctor  the  day  following  in 


the  Salopian  coffee-house,  an<l  told  him  that  he 
would  do  all  the  prejudice  he  couid  to  this 
kingdom;  to  which  the  doctor  replied,  *'  he 
could  not  be  of  opinion  with  him  in  that  re- 
spect^ for  that  he  got  his  bread  in.  this  kingdom^ 
and  therefore  would  not  be  concerned  with 
him.'*  And  seeing  that  the  doctor  did  not 
approve  of  his  conduct,  he  hoped  he  would  not 
inform  against  him,  to  which  the  doctor  said, 
'*  he  did  not  like  to  inform  against  any  man.'* 
When  at  Paris,  he  was  assisted  by  Mr.  Deane 
with; twelve  six  livre  pieces ;  he  asked  for  no 
more,  neither  did  he  receive  from  him  any. 
bank  bill,  draft. or  note  whatever. 

After  leaving  London  (to  wit)  at  High  Wy- 
comb,  he  broke  into  a  house,  and  took  away  a 
few  linens,  consisting  of  caps,  handkerchiefs, 
hut  nothing  of  value.  He  then  went  to  Ox-r 
ihrd,  from  thence  to  Abingdon,  where  he  at- 
tempted to  break  into  two  houses,  sil? ersrailhs 
or  watchmakers,  but  without  effect.  From 
thence  he  went  to  Fairford,  where  he  broke 
into  a  bouse,  and  took  from  thence  a  number 
of  stockings  and  handkerchiefs,  and  a  metal 
watch,  and  near  fifty  shillings  in  silver  and 
Imlfpencei  the  watch  he  pledged  for  sixteen 
shillings,  in  the  nameof  James  Hill,  at  a  pawn- 
broker's in  Castle-street,  Bristol.  After  this^ 
without  attempting  any  thing,  but  having  pre*' 
pared  soi^e  of  his  ingredients,  he  went  from 
Bristol  to  Plymouth,  with  intent  to  set  fire  to' 
the  Dock-yard  there;  twice  he  reached  the 
;  top  of  the  wall,  but  the  watchmen  being  so  near» 
he  could  hear  them  talk  together,  especially  the 
last  night,  therefore  he  desisted;  he  never 
committed,  or  attempted  to  commit  any  rob« 
bery,  but  when  he  was  like  to  be  drove  short 
of  money. 

After  leaving  Plymouth,  he  returned  once 
more  to  Bristol,  with  a  determined  resolution, 
then,  to  set  fire  to  the  shipping  in  the  harbour 
and  in  his  way  to  Bristol,  at  Taunton^  he  at- 
tempted to  break  into  the  house  of  a  silversmith, 
or  watch-maker,  without  effect. 

He  attempted  the  shipping  a  second  time, 
but  on  account  of  the  vigilance  and  strictnesa 
of  the' watch,  then  kept  on  tlie  quay  and  in  the 
ships,  his  attempt  proved  aborfive.  He  like- 
wise attempted  on  the  Saturday  morning,  but 
in  vain,  to  get  into  a  stable  or  coach-house  oq 
]lhe  quay,  in  order  to  set  fire  to  it ;  but  seeingf 
a  man  lying  in  a  cart  near  the  place,  he  de- 
sisted. 

On  the  Sunday  morning  following,  he  set 
fire  to  the  warehouse  in  Bristol,  in  Quay-lane,, 
which  he  effected  in  the  following  manner  ;  (ta 
wit)  he  bought  some  coarse  flax  on  the  quay» 
and  some  turpentine  at  another  place;  but 
where  he  cannot  remember,  and  with  those  and 
charcoal  matches  and  gunpowder,  and  striking 
a  spark  of  light  on  tinder,  to  which  he  set  a  |>ai> 
per  match,  he  effected  his  purpose.  The 
match  was  made  of  touch  paper,  and  as  that 
consumed  to  the  end,  the  powder  being  laid,  and 
wrapt  up>  hkewise,  in  touch  paper,  it  of  course 
took  fire,  and  so  he  jpresomes  it  instanily 
mounted  into  a  blaze.    Thea  he  left  the  town«. 
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the  house  of  Mr.  Mark,  where  hetlol^  t^ 
fiilveir  Ubie  spoobs,  tod  «  piir  of  eilnr  bdAlM 
in  the  spriog  of  1776.  James  Arkiii. 

SiffBod  hf  jAUiB>nKBii,  end  protctte4 
by  him  to  oonUio  the  troth  ooty,  in 
the  presence  of  us  this  7tb  day  of 
March,  1777. — Gisorgb  DoBHrdfeD, 
N.  P.  Smith,  two  of  fats  Ma}esly'« 
Jostioes  of  the  Peace,  \n  aid  for  the 
city  of  Wincbe8ter.--J.  Lawrbnce^ 
of  the  Bear  Ion,  Devizes. 


bat  seeing^  no  fire  behind,  he  retnrtieil  hack 
part  of  the  way,  till  at  last,  heariofif  the  dty 
^as  on  fire,  he  then  M^ent  on  to  Sodbury,  and 
so  crossing  the  country  to  liflstshfleld,  and  to 
Chippeoliani  and  Caloe.  But  the  first  night 
itfler  the  fire,  he  slept  at  Sodbury;  the  second 
night,  he  broke  open  the  door  of  an  out-hotlse 
near  it,  where  be  slept,  and  liift  behind  him  in 
the  oaoming  a  dark  lantern.  On  the  Wednes- 
day nig:ht  he  went  to  Calne^  and  being  btejr 
^hort  of  money,  broke  open  Mr.  LoWe's  boose ; 
Which  robbery,  as  it  is  known,  he  hits  do  ocea- 
Dion  to  enlarge  upon  it.  He  left  a  parcel,  with 
a  pistol  and  other  things  in  the  parcel,  in  the 
church  porch  of  Caloe. 

At  Bristol,  he  first  broke  into  Mr.  Morgan^s 
warehouse,  and  there  prepared  the  combisti- 
bles,  for  setting  fire  to  tne  shipping. 

^  He  ne?er  was  in  the  45th  regiment;  neither 
did  he  go  to  America  in  any  regiment. 

He  never  said,  that  one  Brooks,  or  any  other 
prisoner  in  Newgate  wonld  be  hanged,  as  was 
sworn  against  lura  upon  his  trial ;  neither  doth 
be  know  any  man  by  the  name  of  Brooksv 

His  father  was  a  btacksmith  at  Edinburgh, 
imd  he  was  apprenticed  to  a  painter  there, 
Served  his  time  out,  and  then  had  his  inden- 
tures delivered  op,  which  he  usually  carried 
about  in  bis  pocket,  and  afterwards  burnt  them ; 
Which  gave  rise  to  the  story  of  his  destroying 
papers  to  the  value  of  SOO/. 

Those  were  the  things  of  value,  which  be 
meant  to  express  by  what  he  had  bomt. 

As  to  any  merchant  in  London,  or  any  oth^ 
persoii,  except  D>.  Bancroft,  he  had  no  recom- 
mendation to,  or  conversation  with,  respectiog 
the  many  Unhappy  accidents  before  related. 

That  lie  stopt  a  post-chaise  between  Ports* 
mouth  and  Petersfield,  with  a  gentleman  and 
lady  in  it,  some  considerable  time  before  the 
£re,  and  robbed  them  of  9$.  6d.  of  which  he  re- 
turned 2f. 

The  latter  end  of  December,  177^,  he  inlisted 
at  Chard  in  Somerset,  into  the  IStb  regiment, 
with  a  recruiting  seijeant,  and  a  ft w  days  alter 
deserted. 

At  Titchfield,  as  has  been  publicly  mendoned, 
he  followed  the  trade  of  a  painter,  also  at  Bir- 
mingham with  Mr.  Robinson,  At  Warrington, 
and  manv  other  places. 

That  be  had  committed,  and  attempted  to 
commit  several  other  robberies  and  burglaries ; 
but  of  no  material  account  to  mention. 

Declares  that  all  the  acU  herein  mentioned 
of  a  public,  as  of  a  private  nature,  were  of  bis 
bwn  motion,and  that  he  Was  not  advised  or 
instigated  thereto,  by  any  person  vrhatever,  ex- 
cept what  is  before  related,  and  that  he  bad  no 
accomplice.  ' 

One  other  circumstance  strikes  his  present 
Recollection  which  he  is  desirous  to  mention  ; 
ilmd  which  happened  in  the  city  of  Norwich,  at 


The  following  Accoont  of  hia  fixfictmoit  wai 
furnished  by  Mr.  Commisaidner  GaiUbicr. 

The  Prisoner  was  carried  from  WiatbciMr 
gaol  on  the  lOth  to  Portamouth,  where  it  inm 
appointed  he  should  be  exeooted  at  the  0odb 
fl>ate ;  and  tbe  fidlowiog  is  an  exact  aeeonut  of 
bis  behaviour  from  tbe  time  of  his  arrival  t4  tfaf 
time  of  execntkMi. 

Having  been  earried  ia  an  opaa  cart  bt  tfafc 
Hemp-house  and  round  the  ruins  of  tbe  iiope- 
bouse,  when  be  came  opposite  tbe  coumiii- 
sinner's  house,  he  desired  to  speak  wHb  tbfa 
commiflswner,  wbo  tbOreopop  Went  up  close  to 
him :  he  said, 

**  Sir ;  I  acknowledge  mv  eritne,  and  hapa 
for  forgiveness  from  Chid,  through  tbe  Benia 
of  my  Savionr  Jesus  Christ. 

*'  I  ask  pardon  of  yoa,  Si^  aod  hope  yaar 
forgiveness."  Upon  tb^  cart's  moving,  be  Had, 
**  ie  had  one  thing  more  to  observe  as  a  taaattoh 
to  all  the  commissioaers  of  tbe  doek«yaMlb 
throughout  England ;  to  be  more  vigilaat  aad 
strictly  trar^lUI  of  them  fol*  the  futore^  beoaiaa 
it  Is  in  the  poiwr  of  a  deterukied  and  retahAa 
man  to  do  a  great  deal  of  misobief.'* 

As  the  cart  stopped  at  tbe  end  of  tbe  ilop»> 
hoQse,  he  hniked  atteativeiy  at  tbe  pbibe  4f 
bis  perpetration,  and  9Aidy*'  1  aakaownigte  ny 
crime,  and  am  sorry  for  it.*' 

Jnst  before  be  returned  out  of  tbe  Dadr- 
yard,  apon  being  asked  therfe  If  be  had  aa^ 
thing  more  that  he  wished  to  say  to  tbe  Mili- 
missioner,  he  said,  **  }fO|  only  I  r^oofDioand 
great  ^re  aad  strict  vfigibttiea  at  tbe  d««k 
yards  at  Chatham,  IVoolWIeb,  Deptfoid,  Pflrti- 
mouth,  atid  Plymouth ;  and  particoUrly.al  tbb 
Rope-  bonse  at  the  latter." 

Jastbk^fore  be  was  turned  olP>  be  said,  *<I 
ackhoH  ledge  the  jUstStte  of  my  aeateace,  a«i 
hope  for  f6rgiveoess,a8  1  forgiteall  tbe  iftarM; 
I  wish  success  to  hfs  mtjesty  kf tog  Qeorgt  mi 
bis  family,  and  all  bis  loyal  sobjScis ;  tad  I 
hope  for  forgiveness  foir  all  the  tfansaotiilM 
that  I  have  been  l^oilty  of  fVoin  tbe  year  IfFt 
since  my  apprenticeship ;  and  that  tbe  wtrM 
Would  be  satisfied  about  hiODyis  bk  lUb  wOabi 
[  be  very  soon  in  print." 
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£shremely  bad  heakhf  tmd  frequent 

unavoidabie  e^nettfnm  himdan^ 

have  disabled  mefrtym  causing  to  be 

inserted  in  their  ^ofer  ptaces  the 

Jbttcmng  articies. 

ADDENDA 

TO  THB 

RsiPORT,  ^ven  in  a  Note  to  SoMMteft- 
«     sett's  Cass,  of  the  Nbgro  Cass  in 
France.    8e6  pp.  12,  et  seq» 

N0TWITH8TAKDIN0  the  Bvofosa  and  high 
•oondiDK^  declamations  of  tne  French  lawyers 
ia  the  ease  of  *  La  liberty  r^clam^e  par  tm 
n^^  contre  son  maitre'  (see  pp.  13,  et  ieq^) 
conoemiagi  the  incompalibiUty  of  slavery  with 
the  soil  or  with  the  air  of  France,  certain  it  is 
that  many  persons  ("Ibe  •  serfs'  or  *  iiiain*mort- 
^Ues — they  had  other  denominations)  in  dif- 
ferent parts  of  that  coantry  continued  until  its 
cen?alsive  revolution  to  exist  in  a  condition, 
which,  if  it  were  not  strictly  speaking  slavery, 
undoubtedly  bore  a  very  strong  resemblance  to 
that  status. 

By  an  edict  of  August  1779,  during 
Jt.  Neckar's  first  administration,  the  benevolent 
I>enui  16  abolished  the  right  of  *  main<aDorte' 
on  the  royal  domains,  and  removed  in  all  other 
parts  of  his  kingdom  one  of  the  greatest 
grievances  incident  to  that  right — le  droit  de 
suite. 

In  the  Eosyclop^die,  tit  Main-morte,  there 
ts  a  comoos  aeeooot,  composed,  as  it  appears, 
by  M.  Henrion,.of  this  feudal  institution.  Into 
^at  acdount  is  incorporated  the  edict  of  Louis 
16,  fronv  which  I  will  here  insert  the  pream- 
ble. It  is  aaintcresting  historical  document ; 
and  furnishes  an  authentic  exhibitton  of  some 
importani  characters  of  the  '  Main-morte.' 
Aenrioo  denominates  the  edict,  Vuades  plus 
beaus  monumens  de  la  sagesse  de  noe  rois.' 

'<  Louis,  &;c.  A  tous,  &c.  Coostamment  oc- 
cupy de  tout  ce  qui  pent  int^resser  le  bonbeur 
de  nos  peuples,  et  mettant  ootre  principale 
Iftoiie  k  commander  iine  nation  libra  et  g^n6- 
reuse,  nous  n'avons  piQk  voir  sans  peine  les  restes 
de  servitude  ^ui  subeistent  dsns  plusieurs  de 
nos  provinces;  nous  avons  i\.€  aff«Gt^s,  en 
eonsid^rant  qu'an  grand  nombre  de  nos  sujets, 
eervilement  encore  attach^  i  lagl^be,  sont  re- 
gardes  cemme  en  faisant  partie,  et  ooefoodus, 
Curainsi  dire,  aveo  elle,  que,  privds  de  Is  li- 
rte  de  leurs  person nes,  et  des  prerogatives  de 
la  propriety,  ils  sent  mis  eax-m^mes  au  oeai- 


bre  des  nsasessions  f^odales ;  qo^'ils  n'oat  pes 
la  consolstion  de  disposer  de  leurs  biens  ap#te 
eux ;  et  qu'  except^  dans  certains  cas  rigide- 
ment  circonscrits,  ils  ne  penvent  pas  m^me 
transmettre  &  leurs  proptes  enikns  le  fruit  de 
leurs  travaox ;  que  des  dhqiositions  pareilles  ne 
sent  propres  ^k  rendre  I'industrie  langoiasante, 
et  ik  priveria  society  des  eflfets  de  cette  ^oergie 
dans  le  traf  ail,  que  le  sentiment  de  la  propriety 
la  plus  libre  est  seul  capable  d'inspirer.^  Juste- 
ment  toueb^s  de  ces  considerations,  none 
aurions  vonlu  abolir  sans  distinction  ces  ves* 
tiges  d'one  feodalit6  rigorense:  mais  nos 
fioancesne  nous  permettant  pas  de  racheter  ce 
droit  des  mains  des  seigneurs,  et  retenus  par 
les  egards  que  nous  aurons  dans  tous  les  temps 
pour  les  loix  de  la  propriety,  que  nous  consi- 
derons  comrae  le  plcis  sdr  fbndemeot  de  I'ordre 
et  de  la  justi<5e,  nous  nvons  vn  aveo  satisfactioo, 
qo'en  respe(?tant  ces  principes,  nons  pourions 
cependant  efiSectuer  une  partiedu  bien  que  nous 
avions  en  vue,  en  abolissant  le  droit  de  servi- 
tude, non-seolement  dans  tous  les  domaines  en 
nos  mains,  mais  encore  dans  tous  ceux  en- 
gages par  nous  et  les  rois  nos  predeoesiseurs ; 
autorisant  k  cet  effet  les  engftgistes  qui  se 
croiroient  le^es  par  cette  dispoution,  ik  nous  re- 
mettre  les  domaines  doat  ils  joubsent,  et  k  re* 
clamer  de  nous  les  finances  fournaes  par  eilx  oa 
par  leurs  auteors. 

**  Nons  voulons  de  pins,  qu'en  cas  d'acquisi- 
iion  ou  de  reunion  k  notre  couronne,  Pinstaotde 
notre  entree  en  possesion  dans  une  nou  velle  terre 
ou  seigneorie,  soit  Pepoque  de  la  libertie  de  touS 
les  serfs  ou  main-mortables  qui  en  reinvent ;  et 
pour  eaoourager,  en  ee  qui  depend  de  nous,  les 
seigneurs  de  fiefs  et  les  commuoautes  k  suivre 
notre  temple ;  et  consideraut  bien  moios  ces 
affiranchissemens  comme  une  alienation,  que 
comma  un  retQur  au  droit  naturel,  nous  avons 
exempte  ces  sortes  d'actes  des  Ibrmaliiei,  et 
des  taxes  aux-quelles  Pantiqoe  severiie  dee 
maxim es  f ^odales  les  avoit  assujettis. 

<'  Bnfio,  si  les  principes  que  nous  avons  de^^ 
veloppes  nous  emp^client  d'abolir  sans  distinc- 
tion le  droit  de  servitude,  nous  avous  cru  ce- 
pendaift  qu'il  etoit  un  exc^s  diins  I'exercice  de 
ce  droit,  que  oousne  pouvioos  diflfererd'arr^ter 
et  depreveoir ;  nous  voulous  parler  du  droit  de 
suite  sor  les  serfs  et  main-mortables,  droit  en 
vertu  duquel  des  seigneurs  de  fiefs  out  quelque- 
fois  poursuivi,  daos  les  terres  fraocUes  de 
notre  royaume  et  jusques  dans  notr/B  capitals, 
les  biens  et  les  acquets  d^s  citoyens  eioigues 
depuis  un  grand  nombre  d'annees  du  lieu  de 
leur  gl^beet  de  leur  servitude ;  druit  escessif 
que  les  tribunaux  ont  heslte  d'accueiUir,  et  que 
les  principes  de  justice  socials  ne  nous  permet- 
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tent  plus  de  laiser  snbsister.  Enfio,  noas  ver- 
roDS  avee  satisfaction,  que  notre  exemple,  et 
cet  amour  de  Phaoianit^,  si  particuKer  k  la  na- 
tion francoi8e,amenent,  sous  noire  rhgne^  Pabo- 
likioo  generate  des  droits  de  main-morte  et  de 
serfitude,  et  que  nous  serous  aiosi  t^moins 
de  rentier  affrancbisement  des  nos  sojets,  qui, 
dans  quelque  €iat  que  la  providence  les  ait  fait 
naitre,  occupent  notre  soUicitude,  et  oiit  des 
droits  ^gaux  4  notre  protection  at  k  notre  bien- 
faisance." 

To  P.  16,  Note. 

Rymer  (a.  d.  1574,  Pat.  de  divertis  Aanis 
Eliz.  Rtig.  no.  dS,  31,  d.)  has  inserted  the  foi- 
loivhig  article : 

<*  De  CoTnmissiooe  ad  Manumittendom. 

**  Elizabeth,  by  the  Grace  of  God,  Sec,  To 
our  right  trustie  and  well-beloved  counsellor, 
sir  W.  Gecill  of  the  Garter  kntghte  lord  Burgh- 
lej  and  Highe  Treasorer  of  England,  and  to 
our  trustie  and  right  well-beloved  counsellor, 
air  Walter  Mildmay  knight,  chauncellor  and 
under  treasorer  of  our  exchequer,  greetinge. 

*<  Whereas  divers  and  sundrie  of  our  poore 
faithfull  and  loyal  subjectes,  beinge  borne  bonde 
in  blode  and  regardaunt  to  divers  and  sundrie 
our  manors  and  possesstons  within  our  realm 
of  England,  have  made  humble  suyte  unto  us 
to  be  mannmysed  enfrauncbised  and  made 
free  with  theire  children  add  sequdls,  by  rea- 
son whereof  they  theire  children  and  seqoells 
may  become  more  apte  and  fitte  members  for 
the  service  oftis  and  of  our  common  wealthe. 

**  We  therefore,  having  tender  consideration  | 
of  their  aaid  su(e,  and  well  consideringe  the 
■ame  to  be  acceptable  unto  Almightie  God,  who 
in  the  beginninge  made  all  mankinde  free,  for 
the  tender  love  and  zeale  whiche  we  beare  to 
our  saide  subjects,  and  for  the  speciall  trust 
'and  confidence  whiche  we  have  in  your  ap- 
pfoved  wisedomes  and  fidelities,  do  name  and 
appoynte  you  two  our  commissioners,  and  do  by 
these  presents,  for  us  our  heiras  and  successors, 
give  full  power  and  aucthoritie  to  you  two  our 
said  commissioners,  that  you,  either  by  your 
warrant  in  writing  subscribed  with  your  own 
hands  and  seales,  Or  otherwise  by  commission 
from  us  and  In  our  name,  under  theseale  of  our 
courte  of  ezche<|oier,  shall  and  may  acconlinge 
to  your  discretions  nomynate  and  appoynte 
any  person  or  persons,  for  us  and  in  our  name, 
to  enquire  of  all  or  any  our  bondmen  and  bond- 
iromeu  with  theire  children  and  sequells,  and 
of  all  theire  goodes  chattells  lands  tenementes 
and  hereditaments  whhin  the  severall  counties 
of  Cornwall  Devon  Somersett  and  Gloucester, 
and  of  what  valewe  the  same  be  of,  and  that 
auche  person  and  persons,  so  by  yon  named 
and  appointed  to  enquyre  as  aforesaid  by  force 
or  virtue  of  any  suche  warrante  or  commission 
as  aforesaid,  shall  within  convenient  tyme 
make  or  cause  to  be  made  return  of  every  suche 
warrant  and  commission,  with  true  certificates 
in  writinge  under  their  handes  and  seales,  of 
«U  their  doings  concerning  the  premisgea  unto 
•ur  said  oourto  of  excbequier : 
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"  And  do  commytt  and  give  unto  yoa  full 
power  and  autboritie  by  theae  preaeotesy  to  ae- 
cppte,  admitte,  and  receive  lo  be  manuniyted, 
enfVauDchised,  and  m^de  free,  suche  aod  ao 
many  of  our  bondmen  arid   bondwomen    in 
blood,  with  all  and  every  their  children  and  ae* 
quells,  th.eire  goodes,  landes,  tenementes,  and 
hereditaments,    as  are   now   apperteyoyiiga 
or  regardaunte  to  all  or  any  of  our  maooora, 
landes,   tenements,  possessions,    or  heredita* 
ments   within  the  said   aeveral    countiea   of 
Cornwall,  De¥on,  Somersett,  and  Glouc.  as 
to  you  by  your  discretions  shall  seme  mecte 
and  oonvemeot,  compouudinge  with  them  for 
suche  reasonable  fines  or  sommes  of  money  to 
be  taken  and  received  to  our  use  for  the  manu* 
myssionand  enfrauuchisevent,  and  for  the  pos- 
sessions, and  enjoying  of  all  and  singuler  tlwire 
landes,  tenements,  hereditaments,  goodes  and 
chattells  whatsoever,  as  you  and   they  can 
aggree  for  the  same  after  your  wtsdomes  and 
discretions,    and  our  further  will  and  plea- 
sure is,  that  thereupon  you  our  said  commis* 
sioners  shall  have  full  power   and  aactbori- 
tie   from  tyme   to  tyme,  nntill  such  tyme 
as  we  shall  declare  unto  you  our  pleasure  lo 
the  contrarie,  to  make  warraunt  under  yoare 
handes  in  writiiige,  to  the  Lord  Chauncellor  or 
Lord  Keeper  of  the  great  scale  of  England  for 
the  tyme  beying,  to  passe  and  suffer  to  be  pass- 
ed under  the  said  greate  seale  of  EogtaDdt 
suche  and.  so  manye  graunts,  manamyasioiis^ 
and  enfraunchisments  to  any  suche  petson  or 
persons  as  you  shall  so  compounde  or  agree 
withall,  and  to  you  shall  be  thought  mete  and 
convenient,  vrith  full  power,  aucthoritie,  and 
libertie  to  possesse  and  enjoye  all  and  singuler 
their  mannors,  mesoages,  laddes,  tenements, 
hereditaments,  goodes  and  chattells  whatso- 
ever, the'teiibr  or  the  like  in  effecte  of  whicb 
said  manumissions,  graunts,  and  enfiranefaese- 
ments  shall  be  in  suche  order  and  forme  and 
of  such  like  effecte  as  is  here  in  these  presents 
conteyned  and  sett  forth,  or  els  in  suche  other 
order,  manner,  and  forme  as  you  our  saideom- 
missioners  shall  think  meete  and  conv«iieot  lo 
be  passed  from  us ;  that  is  to  say, 

<«  EHzabetha,  Dei  Gratia,  Angliie,  Franctc^ 
et  HibernisB  Regina,  Fidei  Defensor,  &c.  oo^ 
nibus  ad  quos,  £c.    Salotem. 

*'  Cum  ab  initio  omnes  homines  natora  libcros 
creavit  Deus,  ut  postea  jus  gentium  qudsdaoi 
sub  jugo  servitutis  conslitoit,  pioro  fore  cre- 
dimus  et  Deo  acceptabile,  Christianflsque  cba* 
ritati  consentaneuro,  certos,  in  vitleoa^io  oohis 
heeredibus  et  snocessoribtis  nostris  sobfectos  el. 
servitute  deviootos,  liberos  peuitus  facere. 

**  Sciatis  igitur  <|uod  oos,  pietate  moti  gralioaa 
et  in  libertale  uptime  affecti  de  Gratia  nostra 
speciali,  ac  ex  certa  scientia  et  mero  motu  nos- 
tris, pro  nobis  hseredibus  et  succesaoribus  nos- 
tris A.  B:-  C.  D.  6cc.  et  omnes  et  siogulas  se- 
quoias tarn  procreates  et  imposterum  proerean- 
daseteorum  quemlibet,  Manumisimus  et  li* 
beros  facimus  et  ab  omni  jugo  servitutis  et  ser-  ' 
vilis  conditionis  liberamos  et  exonera«nus  ii»» 
perpetoum  per  prssontssi  its,  vidslioet,  fuod 
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nec  no8  nee  bttredes  nac  lueoeBiores  nostri  oee 
aliqois  alias  pro  nobis  seu  nomine  oottro  ali* 
quod  juris  seu  clamei  in  prtedictis  A.  B.  C.  D. 
&c.  nec  in  progeniis  aut  sequelis  sais  nec  in 
progenia  re\  sequel^  aticujus  eorum  jam  pro- 
create site  impo6teri!km  procreand£L  nec  in  c»- 
tallis  suts  ai^t  eorum  alicqjus  ad  quascdmque 
iDundi  partes  diverterit  exigere  damare  sea 
Tendicare  poterimus  nec  de&mua  in  futurum 
fled  aboroniactione  juris  et  darnel  jnd^  simus 
exdusi  imperpetuiim  per  prseseotes  ac  ab  omni 
jugo  servitutis  eos  et  eorum  quesnlibet  exone- 
ramus  acquietamus  et  dimittimos  pro  nobis 
liseredibas   et  successoribus  noatris  imperpe- 

"  Damns  etiam,et  uberiori  Gratia  nostra  spe- 
eiali,  ac  ex  carta  sdentia  et  mero  moto  nostris 
pradictis  pel*  prsesentes,  pro  nobis  haeredibus 
et  Buccessoribiis  nostris,  concedimus  praefatis 
-  A.  B.  C.  O.  &c.  et  eorum  cuHbet,  mesuagia 
terras  tenementa  et  bfcreditamenta  sua  quse- 
eamque,  necnon  bona  catalla  et  debita  sua 
qufecumque,  tam  mobilia  quam  immobilia,  ac 
tarn  reales  quam  personales,  cum  eorum  perti- 
nentiis  uniTersis  de  quibus  seisiti  sen  posses- 
aionati  jam  existunt,  aal  eorum  aliquis  jam 
existit. 

*^  Habendum  tenendum  et  gaodendum  onmia 
.  et  singula  mesaagia  terras  tenementa  bona  ca- 
taRa  debita  et  c«tera  htereditameota  sua  cum 
pertinentiis  anifersis,  prsefalisi  A.  B.  C.  D. 
4kc.  bteredibus  et  soccessoribos  suis  ac  execu- 
toribus  cujuslibet  eorum  iraperpetuam,  secun- 
dum -separales  status  seu  iuteresse  in  prsB- 
missis,  absque  compete  seo  aliquo  alto  proinde 
nobis  hseredibas  vel  saecessoribus  nostris  quo- 
quomodo  reddendo  solveodo  rel  ^faciepdo,  ra- 
tione  serritutis  sea  servilis  conditioois,  sire 
aliqua  lege  statuto  actu  prodamatiooe  con- 
auetudine  seu  pnescriptione,  aut  aliqua  alia  re 
causa  vel  materia  quacumque,  antebac  editis 
ordinatis  promulgatis  fatis  seu  provisis  in 
contranum  inde  non  obstantibus  ;  Sal?is  tamen 
nobis  baeredibus  et  successoribus,  tam  liberis 
tenuris  et  hsBreditamentis  nostris  omnium  cus* 
tumariarum  terrarum  et  tenementorum,  de 
quibus  illi  aut  eorum  aiiquis  seisiti  existunt  et 
de  nobis  tenent,  aut  eorum  aliquis  tenet  per 
copias  sive  per  copiam  curi«,  et  servitiis  con- 
•uetudinibus  redditibus,  et  aliis  casoalibus 
pro  eisdem  sea  eorum  aliqua  reddendis  solvendis 
▼et  faciendis,  quam  redditibus  et  servitiis  nobis 
tanquam  capitali  dominse  feodi  reddendis  pro 
atiqoibus  terris  seu  tenementis  liberse  tenured, 
de  quibus  ipsi  aut  eorum  aliquis  seisiti  existunt 
▼ei  existit. 

"  £o  qaod  expressa  mentio,  &c. 

**  In  cujas  rei,  &c. 

"  And  so  our  expresse  will  and  pleasure  is, 
Ihat  every  suche  person,  so  compoundingeand 
•greeinge  as  is  aforesaid,  shall  and  may  have  a 
sufficient  manamyssion,  graunte,  and  enfran-. 
ehesment  for  such  matters  as  in  forme  afore- 
said, shall  be  compounded  and  agreed  for  be- 
fore you  oare  said  commissioners. 

*^  And  our  further  will  and  pleasure  is,  that 
V^Fy  biU  ^r  ww^rvit  thaf  hian^i:  «hail  be 


made  lor  any  such  manumission,  gtaunte,  and 
enfraunchesment,  asTOU  shall  thinke  mete  and 
convenient  to  be  nuuTe  and  passed  from  .us,  for 
any  suche  compositions  and  agreements  as  ifl 
abovesaid,  shall  be  subscribed  by  you  da  abwivo 
is  said,  and  our  will  and  pleasure  is,  and  by 
these  presents  we  do  ffraunte,  that  every  such 
bill  or  warrant  so  to  be  made,  and  so  by  y  oa 
subscribed,  shall  be  a  sufficient  and  immediate 
warrauot  to  the  said  Lord  Chancellor  or  Lord 
Keper  of  the  greate  seale  of  England  for  any^ 
tyme  beinge,  for  the  making  and  passage  of 
every  such  manomyssion,  graunte,  and  en- 
francbesment,  in  due  order  and  forme,  under 
our  said  great  seale  of  England,  according  to 
the  tenor  and  effecte  of  the  said  bill  or  warrant, 
without  any  further  warraunt  for  the  same  to  be 
bad  or  pursued,  payinge  only  for  all  manner 
of  fees  at  the^Greate  Seale  tweotee  six  shillings^ 
dght  pence,  and  not  above,  and  these  our  let- 
ters signed  with  our  hande  shall  be  to  you  suf- 
fident  warrant  and  discharge  in  this  behaife  at 
all  times  herealler,  being  pleased  and  content- 
ed that  yon  shall  take  this  our  writinge  under 
our  great  seale  of  England  at  your  owne  plea- 
sures and'  wiltes  for  the  full  execution  of  the 
premises,  to  the  benefit  of  the  persons  that  shall 
receive  this  manumvssion. 

«  Witness  our  self  at  Gorhambury,  the  thiinl 
day  of  April  in  the  sixteenth  yereof  our  raigne. 

**  Per  ipsam  Reginaro." 

The  preceding  1  take  to  be  the  Commission 
intendeu  by  lord  Kames  in  his  *  Sketches  of 
the  History  of  Man,'  boQk  1,  sk!^5,  vol.  1,  p. 
SOO,  edit,  of  1807. 

To  the  Note  ending  p.  2U 

Bee  more  concerning  the  Act  for  preventing 
Wrongous  Imprisonment,  vol.  19,  p.  5S ;  and 
concerning  the  Habeas  Corpus  Act,  see  some- 
thing in  vol.  18,  p.  1363. 

In  Dodson's  Life  of  sir  Michael  Foster, 
which  I  bad  not  seen  when  the  Case  of  Press- 
ing Mariners,  vol.  18,  p.  1323,  was  printed,  is 
the  following  passage: 

**  I  cannot  forbear  to  observe,  that  in  Hilary 
term,  30  Geo.  2, 1757,  a  difference  of  opinion 
appeared  in  the  court  of  King's- bench  on  a 
very  constitutional  point ;  1  mean  in  respect  te 
the  writ  of  Habeas  Corpus.  This  affair  excited 
great  attention  a  considerable  time,  and  in  con- 
sequence of  it  a  bill  was  brought  into  the  House 
of  Commons  for  giving  a  more  speedy  remedy 
to  the  subject  upon  the  writ  of  Habeas  Corpus ; 
but  sir  James  Burrow  in  his  Reports  is  totally 
silent  in  regard  to  this  business. 

"  As  we  have  not,  to  my  knowledge,  any- 
good  account  of  this  important  affair  in  print,  I 
will  give  the  best  account  which  I  can  extract 
from  Mr.  Justice  Foster's  notes  and  papers.  It 
appears  by  bis  note  book,  that  in  that  term  mo- 
tions were  made  to  the  Court  for  several  write 
of  Habeas  Corpus  in  favour  of  men  impressed 
for  soldiers  tuidec  tbentatuto.  S9  Gfao9«.3|  ^.,ii 
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Ufion  affidavits  intoiided  to  shew  tlie  meo  not 
^  be  within  the  descriptkm  of  the  statute;  that 
the  Court,  iastead  of  gianting  the  writs,  made 
Miles  for  shewing  cause  why  the  writs  should 
not  ffo,  for  notice  to  he  given  to  the  solicitor  of 
the  Treasury,  and  for  the  keeper  of  the  Sawy 
Bet  to  suflfer  them  to  he  removed  in  the  mean 
time ;  and  that  afterwards  in  the  samejterm^tlie 
neu  were  ^discharged  by  the  Court  with  Itlie 
consent  of  Mr.  Solieitor- General  Yovke.  These 
cases  are  severally  entitled  the  King  against 
Hay  ward }  and  in  them  Mr.  Justice  roster 
exoressed  his  sentiments  coooeming  the  writ 
of  HaheasCorjpus,  and  in  pacMcohur  declared 
hto  be  his  epmion,  that  the  return  to  the  writ 
is  not  in  all  cases  condosive  to  the  Court  or  to 
the  parties,  hot  that  men,  ivrongfuUy  impressed 
inte  the  public  service  by  sea  or  land,  are  by 
Uw  entitled  to,  and  ought  to  have,  an  easier 
and  speedier  remedy  tMn  an  action  fer  a  folse 
Saturn,  which  maj  afford  to  them  not  the  least 
veiief.  Among  his  paj^ers  I  find  in  his  own 
hand-writing  a  copy  ot  a  letter  which  he  wrote 
to  Mr.  Solicitor-General  Yorke;  the  datnof 
which  he  hath  neglected  to  preserve  in  his 
copy,  but  from  internal  marks  it  was  manifostly 
written  in  the  former  part  of  the  year  175S : 


tt 


Sir; 


**  The  practice  of  granting  writs  of  Habeas 
Corpus  in  the  vacation  in  cases  not  within  the 
Habeas  Corpus  act  having  long  pnevailed,  I 
confess  that  I  did  not  entertain  i|ny  sort  of 
doubt  touchi^j^  the  legality  of  it ;  though  pos- 
sibly there  might  h<ive  been  some  room  for  a 
doubt,  if  the  passage  in  lord  Hale  (2  Hale,  145) 
which  yon  mentioned,  and  that  in  S  Inst.  53, 
had  been  considered  independently  of  the  prac- 
tice. But  as  I  always  considered  the  case  of  a 
barely  wrongful  detention  as  not  within  the 
Habeas  Corpus  act,  but  merely  at  common 
law,  I  thought  a  legal  sound  diieretion  ought 
to  be  used,  and  generally  expected  an  affidavit, 
on  behalf  of  the  party  applying  for  the  writ, 
setting  forth  some  probable  ground  for  relief 
Vpon  the  merits  of  bis  case.  This  method  I 
constantly  observed  in  the  case  of  men  pressed 
into  the  service:  and  that  the. public  service 
might  not  suffer  by  an  abuse  of  the  writ,  I 
ordered  notice  to  be  given  to  the  proper  officers 
of  the  cpown,  of  the  time  at  which  tho  party 
was  to  be  brought  before  me,  witjii  copies  of  tbio 
affidavits.  Id  this  way  several  weee  dischaiged : 
and  I  must  say,  tliat  in  some  instances  I  saw 
so  much  oppression  on  the  part  of  those  con- 
oerned  in  that  service,  that  I  am  satisfied  the 
aubject  ought  to  have  some  better  relief  than 
what  the  pressing  acts  have  provided. 

*'  About  the  latter  end  of  Michaei|iias*vaca- 
tion-was-twelve4nontb,  applications  for  the 
writ  ceding  very  thick  upon  me,  I  began  to 
■ee  the  difficnl^  of  steering  properly  between 
the  liberty  of  the  subject  and  the  necessities  of 
|he  public ;  and  accordingly  desired  the  advice 
and  assistance  of  the  other  judges  of  the  court. 
*^  at  my  ohambera  a  tew  days  belbre 
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which  I  have  mentianed  hndopetatedstmogl;. 
This  delerodined  me,  the  term  being  at  bsMJ,. 
to  proceed  no  farther  than  the  dischargiag  tf 
one  or  two  upon  recoff niaanoe  for  their  appear* 
ance  in  the  term.  What  passed  iu  court  spsa 
OEiotions  for  the  writ  is  well  known. 

"  I  sent  to  you  the  other  day  the  copy  tf 
the  return  in  the  case  of  the  Uueen  and  Cmbh 
berlain.  When  you  ahall  bavo  got  it  tru- 
scribed,  you  will  return  it  to  me.  1  have  ss 
note  of  that  caae,  nor  of  any  others  relsljoy  t» 
this  matter,  in  the  late  qoeen'a  time,  ihsofii  I 
attended  Westminster- hall  a  little  more  thts 
^we  years  before  her  death.  Thera  was  QS  ttt 
for  pressing  in  the  last  reign ;  and  I  tbiak» 
that  all  the  acta  of  that  kind  in  the  pNseiit 
bare  been  made  sin^  I  was  on  the  beocb. 
From  th#few  notes  which  .1  have  relating  to 
that  mattnr  I  find,  that  the  Court  hsMi  oni 
granted  the  writ  as  of  course,  and  withia  tbs 
Habeas  Corpus  act,  but  hath  required  aifidsfitt 
on  behalf  of  the  pvty  applying  for  it,  seltiiif< 
forth  the  merits  or  his  ease :  andt  on  the  oiber 
hand,  though  proper  retume  in  point  of  fqria 
^  naay  have  Men  made,  the  Court  hath  notgtvca 
entire  credit  to  them,  and  pat  the  party  oops* 
plaining  to  his  remedy  by  action  for  a  nlse  re- 
Miurn ;  hot  hath  eonstantly  enterad  uto  the 
merits  of  the  case  upon  amdavits,  and  eitber 
dischaiged  or  remanded  the  party,  as  the  cue 
,hath  appeared. 

**  This  was  done  in  Trinity  term,  in  die  19lk 
or  SOth  of  the  king,  in  the  case  of  one  Bsf  • 
noids  * ;  and  in  Baster  term»  in  the  S9ibof  at 

*  «•  After  writing  this  r<^teivthe  authsr(lre« 
up  a  fuUer  account  of  this  cnse,  which  I  wiU 
here  give : 

<<The  King  against  White. 

^  Saturday  next  aOer  the  octave  of  the  Holy 
Triiuty,  in  the  19th  year  of  king  Geoige  t,  a 
writ  to  jnijor  Thomas  White  iu  the  Towsr  of 
London  or  bis  deputy,  for  Thomas  Rej^Doiiii* 
Mi^or  White,  by  the  name  of  Ricbsid  While 
(for  his  Christian  name  was  mistaken  in  lbs 
writ)  returns,  «  That  Reynokls  was  comoutttf 
to  his  custody,  as  a  person  impressed  aecorliog 
to  the  act  (18  Geo.  2,  c.  la)  then  lately  taaM 
for  recruiting  bis  majesty 'ji  land  forces  iss 
marines,  which  is  the  cause  of  his  deteou^o  > 
and  he  brings  bis  body  into  court"  The  r^ 
turn  seems  to  be  sufficient  in  point  of  forin. 

"  Monday  next  af  ter  three  weeks  of  the  Wf 
Trinitr,  in  the  lOtU  year  of  thekiiig,  »^3f^r 
being  brought  into  court  in  the  custody  of  tu- 
chard  White,  it  is  ordered  by  consent  t»f  ^uf- 
sel  on  both  sides,  that  the  name  Tboqias  Wmis 
jsentioned  in  the  writ  he  made  Ricbani  Wliite: 
and  it  is  larlher  ordered,  that  the  5sid  writ  as4 
return  be  filed,  and  that  the  said  White  htag 
into  court  the  said  KeynolJs  ou  VVediicstay 
next.  And  upon  roadiiig  the  several  «*«*"f 
of  Thomas  lUI,  &c.  &c.  it  is  faslbrr  onlere<» 
that  Thomas  Bedwell,  &tf.  &c.-(tbe  commu- 
sioners  for  putung  ibe  act  in  eJecuUoib  JJ[^ 
acted  in  the  afiair)^shev  sa/m  tft-ttoaoVi 


kiDgf,  ior  tbe  €ife  oPone  Bamihon  ;  and  fn  Ibte 
follo«riDgf  terte,  in  the  case  of  one  Worald» — all 
preaaed  meD ;  and  of  one  M<Nown  a  aoppoaed 
daeerter,  bot  in  trnth  an  out-pebaioner  of  Chel- 
sea ;  and  in  a  few  other  cases,  of  which  I  find 
no  notes.  In  some  of  these  cases  the  parties 
cooaplaioingf  were  discharged  in  court;  in 
others  they  entered  .into  reco^niatances,  with 
the  consent  of  the  connsel  for  the  crown,  to 
appear  the  next  term,  and  were  then  discharg- 
ed, the  king's  conosd  either  consenting  or  not 
opposing. 

"  If  what  I  hate  written  will  either  give  jdii 
light  into  the  matters  about  Which  you  en- 
quired, when  I  had  the  faTotir  of  a  ▼isit  from 
^ou,  or  afford  you  any  amosement,  you  are 
Jieartily  welcome  to  it*    I  am,  &e.     M.  F," 

**  £zcuse  some  rasures  and  after- thoughts ; 
for  transcribing  a  long  letter,  with  thick  ink, 
soft  pen,  and  hard  paper,  is  riding  twice  Drer  a 
deep  road  upon  a  lame  horse." 

"  On  the  9ih  of  May,  1758,  the  House  of 

why  the  said  Reynolds  shouM  not  be  discharged 
out  of  the  custody  of  the  said  Richard  White. 
The  affidavits  abure-mentioned  were  in  behalf 
of  Reynolds,  in  order  to  shew,  that  he  was  not 
a  person  within  the  description  ef  the  act,  and 
that  the  impresstog  of  him  was  a*  wicked 
acheme  of  one  Robinson,  and  founded  in  ma- 
lice. 

<*  Wednesday  next  after  three  weeks  of  the 
|Ioly  Trinity,  in  lh«  19th  year  of  the  king, 
Reynolds  bein^  brought  into  court  by  major 
White,  gives  his  own  recognisance  in  the  sum 
of  100/.  for  his  appearance  in  court  the  first 
day  of  next  term,  to  answer  to  such  things  aS 
shall  he  objected  against  him  \  and  thereupon 
it  is  ordered,  that  lie  be  dbcharged  out  of  the 
custody  of  major  White.  On  shewing  cause, 
the  above-mentioned  affidavita  were  read  ou 
^e  part,  of  Reynolds ;  and  on  the  part  of  the 
commissioners,  their  own  affidavit,  and  the 
affidavits  of  Robinson  and  some  others,  were 
read  in  support  of  what  the  commissioners  had 
done  in  the  afiair ;  and  the  Court^  upon  consi" 
deration  of  the  affidavits  on  either  side,  made 
the  last  role:  and  upon  the  first  day  of  the 
next  term  Reynolds  appeared,  and  bis  recogni^ 
aaooe  was  dticharged,  do  opposition  being  then 
made  on  the  part  of  the  crown  or  of  the  com- 
inisuoners. 

<*  I  was  favoured  by  my  brother  Bathorst 
with  copies  of  the  rules,  writ,  and  return,  and 
of  the  affidavits  filed  in  the  office.  ' 

**  I  have  an  imperfect  note  of  this  case. 
Affidavits  were  read  on  both  sides  >  and  the 
Court  said,  that  although  it  is  not  usual  to 
enter  into  the  truth  of  facts  set  forth  in  the  re« 
torn  to  a  Habeas  Corpus,  yet  in  this  case,  as 
the  party  suing  the  writ  bath  no  other  remedy, 
it  may  be  donet  and  that  if  Reynolds  is  not 
within  the  description  of  the  act,  the  commis* 
noue^  have  no  sort  of  jnrisdiotioH  over  him  t 
the  whole  proceeding  is  a  maro  Jitt!lity,'a8 
e^om  Hon  judk$»^^ 
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Lords,  on  (he  second  reading  of  the  bill  front 
the  Commons,  entitled.  An  Act  for  giving  d 
more  Speedy  remedy  to  the  subject  upon  thfe 
writ  of  Habeas  Corpus,  ordered  the  judges  to 
attend  the  House,  to  deliver  their  opinion* 
teriatinit  with  thieir  reasons,  upon  ten  questions, 
which  triay  be  seen  in  the  Journal  of  the  House 
of  Lords  of  that  day.  On  t^e  25th,  26tb,  Snd 
39th  days  of  May,  many  of  the  judges  delivered 
their  0[^inions  on  the  qnestions  proposed  X6 
them  by  the  Lords ;  and  on  the  Sd  of  June, 
after  long  debate,  the  bill  was  rejected  by  ihd 
Lords,  who  then  ordered  tbe  judges  to  prepare 
a  bill  to  extend  the  powet  of  granting  writs  of 
Habeas  Corpus  ad  Subjiciendum  in  Vacation-* 
time,' in  cases  not  within  the  statCite  31  Car.  3, 
c«  2,  to  all  the  judges  of  his  majesty's  courts  at 
Westminster,  and  to  provide  for  the  issuing  of 
process  fn  vacation-time  to  compel  obedienco 
to  such  writs  i '  and  in  preparing  such  bill  to 
take  into  consideration,  Whether  in  any  and 
what  cases  it  may  be  proper  to  make  provision^ 
that  the  truth  of  the  facts  contained  m  the  re- 
turn to  a  writ  of  Habeas  Corpus  mav  be  con<> 
troverted  by  affidavits  or  traverse,  and,  so  far  as 
it  should-  appear  to  be  proper,  to  insert  clauses 
for  that  purpose,  knd  to  lay  sneh  bill  before  the 
Honse  in  the  beginning  of  the  next  session  of 
parliament.* 

"  About  this  time,  May  15, 175d,  lady  Vo^Vit 
died  afVer  a  long  illness ;  and  by  this  evenl  Mr4 
Justice  Foster  was  prevented*  from  attending^ 
the  House.  However,  on  the  ^<lth  of  that 
month,  he  wrote  to  cliiel'  baron  Parker  an  ex-« 
cetlent  letter,  of  which  he  hath  preserved  t 
copy  in  his  own*  hand  writing  i 

«  My  Lord ;  May  24,  1758. 

*'  When  we  met  at  lord  chief  justice  Willes^tf 
house,  1  had  the  satisfaction  to  find,  that  yoa 
and  I  do  not  differ  in  opinion  upon  any  df  th^. 
questions  proposed  to  us  ty  their  lordships,  eX-^ 
ccpt  the  tenth.  Upon  that  question,  which 
your  lordship  sees  is  proposed  in  the  Strongest 
and  most  striking  termSy-f  we  dtd  then  seem  i<^ 
differ. 

'*  "See  the  Lords*  Journals,  89,  p.  3l3tv 
322.    331.    337—341.    344—347.  349.  352< 
353. 

t  '^  That  queltion  is  in  the  following  words  i 
**' Whether  in  all  cases  whatsoever  the  judges 
are  so  bound  hj  the  facts  set  forth  in  the  re* 
turn  to  the  writ  of  Habeas  Corpus,  that  they 
cannot  discharge  the  person  brought  up  before  ^ 
them,  although  it  should  appear  most  mani- 
festly to  the  judges,  by  the  dearest  and  most 
undoubted  proof,  that  such  return  is  false  in 
fact,  and  that  the  person  so  brought  up  is  re^ 
strained  of  his  liberty  by  the  most  unwarrant « 
ble  roeana,  and  in  direct  violation  of  law  and 
justice !»'» 

«•  Mr.  Justice  Foster  hath  written  in  the  mar* 
gin)  ^' God -forbid  that  they  should.*'  But 
Imw  is  tliiv  question  answered  by  some  of  the 
judges  ?  Chief-baron  Parker's  answer  is  thus  t 
*«  That  in  no  ^aaes  wbatnaa»ef  the  jsdgea  ar« 
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**  I  agree  with  your  lordship  io  4he  truth  of 
the  general  doclrioe,  that  a  retam  to  a  writ  of 
Hat^as  Corpus  is  conclaaive  in  point  of  fict 

■    I  ■■■«■■        — — ^^M^^— ^— i^i^— ^ 

f  o  bound  b^  the  facts  set  forth  in  the  returo  to 
the  writ  ot  Habeas  Corpus,  that  they  caonot 
discharge  the  person  brought  up  before  them, 
if  it  should  appear  most  manifestly  to  the  judges, 
by  the  clearest  and  most  undoubted  proof,  that 
f  uch  return  is  fklse  in  fact,  and  that  the  peraoo 
■o  brought  up  is  restrained  of  his  liberty  by  the 
XDOst  unwarrantable  means,  and  in  direct  viola- 
tion of  law  and  Justice ;  but  by  the  clearest  and 
most  undoubted  proof  he  omferstands  the  Ter> 
diet  of  a  jury,  or  judgment  on  demurrer  or 
otherwise,  in  an  action  for  a  false  return ;  and 
In  case  the  facts  returned  to  a  wfit  of  Habeas 
Corpus  shew  a  sufficient  gioond  in  point  of 
law  for  sueh  restraint,  he  is  of  opinion,  that  the 
court  or  judge,  before  whom  such  writ  is  re- 
turnable, cannot  try  the  facts  contained  in  such 
return  by  affidavits."  In  nearly  the  same 
manner  the  question  is  answered  by  Mr.  Jus- 
tice Denison,  Mr.  Baron  Smythe,  Mr.  Baiou 
Adams,  and  Mr.  Justice  Wilooot.  If  the  opi- 
nion of  these  judges  he  agreeable  to  law,  the 
greatest  injury,  as  Mr.  Justice  Foster  observes, 


may  be  done  to  a  man  without  a  possibility  of 
redress.  Goldswain's  case,  which  is  reported 
in  2  Blaokstone's  Reports,  1207—1211,  and 
which  came  before  the  court  of  Common  Pleas, 

SDe  Grey,  Gould,  Blackstone,  and  Nares,) 
?asch.  and  Trin.  18  Geo.  3,  1778,  now  de- 
serves the.  greatest  attention.  He  was  ille- 
gally pressed  into  the  sea-service,  and  Mr.  Jos- 
uce  Gould  said, — «•  I  do  not  conceive,  that 
either  the  court  or  the  party  are  concluded  by 
the  return  of  a  Habeas  Corpus,  but  he  may 
plead  to  it  any  special  matter  necessary  to  re- 
gain his  liberty.  St.  John's  case,  5  Rep.  71, 
ivas  a  case  of^  this  kind.  One  Gardener  was 
convicted  and  imprisoned  for  carrying  a  hand- 
gun, and  this  cause  being  returned  on  Habeas 
Corpus,  he  pleaded  to  it,  tnat  he  was  a  sheriff's 
officer,  and  as  such  entitled  to  carry  a  hand- 
gun ;  which  plea  being  confessed,  he  was  dis- 
charged. It  IS  said  in  the  Qileen  and  Bomaby, 
Ld.  Kym.  900.  Salk.  181,  that  the  record  of 
&.  John's  case  cannot  be  found ;  owing  per- 
haps to  a  mistake  of  the  year,  which  is  in  doke 
94  £liz.  whereas  in  Cro.  Eliz.  821,  it  »  re- 
ported under  the  name  of  Gardener's  case  io 
43  £iiz.  and  there  is  a  copy  of  the  record  in 
Tremaine  354,  which  is  said  to  be  P.  43  Eliz. 
rot.  49."  The  learned  reporter  adds,— <•  The 
Court  declared  they  could  not  wilfully  abut 
their  ^es  against  socb  facts  as  appeared  on 
the  affidavits,  but  which  were  not  noticed  on 
the  return.  They  were  inclined  to  think  it 
their  duty  immediately  to  disehaige  the  pnrty» 
mod  should  therefore  in  some  measuie  do  it; 
but  still  with  a  reserve  to  any  question  of  law, 
ivhich  the  Admiralty  meant forlooeiy  to  argue. 
They  therefore  discharged  Goldswam  on  bio 
own  recotfnizaace  of  20/.  to  appear  in  court 
the  second  day  of  the  neit,  being  TrinitTt  term  $ 
and  lA  the  mm  tino  leooauMidtd  it  to  the 


It  cannot  be  tnmme^;  iSmCmiif'mhtmaAhf 
km  and  the  injurnd  party  is  driven  to  lua  n 
This,  1  admit,  is  toe  genoval  rale  ;  hot  1 
that  it  is  not  nniverMdly  trae.  Cas 
pot  which  are  exceptions  to  it  ^  nod  __  .  — 
do  not,  AS  your  Imrdshipwdl  known,  dcilToyip 
but  Eather  estoMisb,  a  generni  rule.  Tbe  case 
of  persons  pressed  into  the  eervice  i«,  I  co»» 
ceive,  one  oif  thens,  for  this  plain  rrinnw^  tbatif 
tbe  party  cannot  cootroven  ttie  tnitb  •€  tk» 
facts  set  Ibrth  in  the  return,  he  ia  mkMUmdf 
without  remedy.  An  inadequate  iocAelBBl 
remodv  is  no  remedy  ;  it  is  n  rope  tbrowv  ana 
to  a  drowning  man,  wbioh  cannet  renah  ' 
or  will  not  bear  hia  weight.  It  ia  the  oi~ 
of  bapbtea  to  tlie  children  of  one's  faouJy, 
they  am  cryi^  fiM*  bread.  In  0|»inMMi  < 
in  every  case  where  the  general  nj|e  is  bid 
down,  tne  injured  party  must  wait  with  pa* 
tienoei  till  be  can  falsify  the  return  in  n  proper 
action.  This,  it  most  be  confessed,  is  a  great 
misfortune ;  but,  till  the  day  of  his  deliremDoe 
oomea,  he  oontinnes  at  heme  in  the  coalody  ui 
the  Inw,  and  under  its  proleotion.  This,  year 
lordahip  knows,  is  not  the  oaae  ef  e  nann 
presseu  into  the  aerviee  by  land  er  eea,  eiippe*- 
ing  him  to  be  no  ol^ect  ef  the  law.  He  io 
taken  from  the  Exchange,  or  from  heluBd  his 
counter,  no  matter  whence,  and  theneetetlit 
Savoy,  or  aboard  a  tender ;  and  if  his  friends 
happen  -to  have  time  enough  Jlo  procure  a  Ha* 
beas  Corpus,  a  aufficient  return  to  the  writ  It 
immediately  made,  (thereare  precedeets  ciMNigh 
in  the  crown-office,  and  they  are  soon  oopiod^ 
and  the  man  ia  sent  away,  in  doe  form  of  law. 
to  take  his  chance,  for  some  yean  pcrfaapa, 
amidst  the  perils  of ^  the  aea,  and  the  dioaalefa 
of  war.  But  it  ia  said,  that  he  ia  net  witboet 
a  remedy.  What  remedy.'  An  action  agaiast 
a  man  perhaps  not  worth"  a  groat  Bot  bow 
renonsiUe  soever  the  oflker  may  be,  wbatea* 
tisraction  in  daosages  is  equal  to  theiaiwyf 
or,  if  that  were  poaaible  to  be  had,  what  be- 
comes of  the  action,  i^  the  plaintiff  alioold  bo 
knocked  on  the  head  in  the  aerviee?  WhTf 
truly,  meri<Mr  caia  pentmi,  la  short,  ha  hath. 


m  this  view  of  the  case,  no  remedy,  uMilsaa  yeo 
^ive  him  what  I  call  the  speciio  remedy,  a 
right  to  controvert  the  truth  ef  the  retma  be* 
fore  it  ia  too  late. 

"  In  the  case  of  the  King  and  White,  which 
was  mentioned  at  our  last  meeling,  tbe  Coait 

eofinaelfor  the  Admiralty  to  consider,  whcCbcr 
they  would  amend  their  return :  in  ddanh  «f 
which  the  Court  would  coaaider  whether  to 
quash  it  for  insaffieiency,  or  admit  G^ildswaia 
to  plead  to  it  aecordiog  to  the  precedent  cM 
by  GooM,  justice  ;  or  to  take  it  up  in  a  asars 
atmnary  way,  by  taking  pro  cm^iuao  the  msS- 
ten  stated  in  the  original  affidavits.  And  now 
on  the  aecond  day  of  this  term,  being  the  SOth 
of  June,  Ooldswain  appeared  on  hia  recegai- 
aance,  and  was  finally  disoharged,  by  csaswd 
ef  Davy,  counsel  §ur  the  beard  oif  AdoMrally  .* 
*  «' See  GaUsfmiVi  «Me,  eiled  ia  thn  pi^ 
note. 
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^MnidefM  llM«itl0r  In  tbiB  light,  ra^  in  the 
^mtf'the  man  wn  discharged  upon  reaifiiig^  affi- 
4$!9itB  OB  hoth  aidea*  The  like  baitb  since  been 
4«ne  m  other  ^aa»  of  like  nature.  1 1  matters 
ftol  with  me,  what  method  the  Court  took  to 
4SDme  at  the  merits  of  the  qaeation  in  point  of 
iSact.  The  priooiple  which  they  went  upon  is 
What  I  rdy  on :  and  the  principle,  as  I  take  it, 
waa,  that  though  in  common  cases  the  return 
jto  eonelusife  in  pobt  of  lact,  yet  these  special 
«*8es,  as  they  come  not  within  the  general 
Kaaon  of  the  tawy  are  not  within  the  general 
fuie.  The  parties  are  without  remedy,  if  they 
are  not  to  eoutt*orert  the  truth  of  the  return 
an  a  summary  way ;  and  therefore  they  sliall 
dbit 

**  You  may  be  anrprised  to  recerre  so  long  a 
IttWcr  from  me  at  this  time ;  but,  to  confess  a 
tfm^ioua  truth,  while  I  am  thinking  of  these  in- 
iKfferpnt  matters,  I  feel  that  my  mind  is  em- 
ployed upon  something  whidi  doUi  not  give 
me  pain.    I  an,  &c.  M.  F.'' 

<'To  this  letter  the  Chief  Baron»  May  87», 
i758y  returned  the  followpg  answers 

«<  Good  Brother ; 

**  1  am  fhfmired  with  your  letter,  and  am 
^a^  sorry  for  yow  tele  ip^eat  loss.  As  you 
sume  to  the  gmrld  principle,  that  the  return 
or  a  Habeas  Corpoi  camot  be  contradicted  in 
that  proceeding,  se  I  must  confess  that  your 
reaoons  are  tery  strong  to  shew  the  present  to 
he  an  inademMle  remedy;  but- 1  am  afraid, 
4ImI  the  parnament  onW  can  apply  a  quidKer 
and  more  efleetnl  remedy.  As  to  the  caae  of 
the  King  and  White,  and  several  subsequent 
4aaaea,  I  entirely  approve  them,  but  eonstder 
them  as  odteteral  proeesdhiffs,  founded  on  the 
general  newer  of  the  court  m  King's-bencb,  to 
eoneet  the  acts  or  misdemeanours  of  all  infe- 
rior jurisdictions  to  the  oppression  of  the  sob- 
jeol4  We  have  gone  as  rar  in  detivertng  our 
opinions  as  my  brother  Sm^^the,  and  are  to 
]lroceed  on  Tuesday,  so  that  it  must  be  left  to 
your  own  discretion,  whether  you  will  give 
your  opiniott  or  not  $  bat  if  you  should  not 
choose  to  appear,  I  have  taken  care  that  my, 
lord-keeper  shall  excuse  your  absence  to  the 
Lords. 

**  i  am,  with  true  respect,  Bk,  your  most 
oblige  brother,  and  obedieBt  servant, 

••T,  Parked" 

•«  Bedfird-rm,  May  97, 1758." 

<*  While  this  business  was  depending  in  the 
Bouse  of  Commons,  Mr.  Justice  Wtlmot  wrote 
to  Mr.  Justice  Foster  the  following  letter; 

<<  Ormondrtfreay  April  9, 1759. 
<^  Dear  Brother; 

**  I  herewith  sendyoa  a  Slate  and  some  Rea- 
#MI8,  which  lord  lunsfleM  and  I  have  put 
together,  to  ezidain  and  support  the  Court's 
j^rooeedings  upon  the  present  act 

**  We  desire  that  you  «rill  be  so  ffood,  as 
soon  as  possible,  to  look  them  over,  and  to  cor- 
rect them  as  you  think  proper,  and  to  add 
foeh  other  reaaons  as  ooeor  to  yon  in  support 


of  what  lae  were  all  of  opinion  to  do ;  and  I 
own,  that  I  am  still  strongly  of  the  same  opi- 
nion. If  you  should  thibk,  that,  supposing  the 
construction  of  the  act  wrong,  yet  what  we  did 
was  right,  that  may  properly  be  added,  and  is 
an  anrnfuent  ^  fortiorL 

**  You  recollect  that  this  happened  hut  just 
before  Hilary  terra.  The  parliament  Was  sit- 
ting, and  in  the  new  bill  might  have  laid  dowa 
what  rule  they  pleased  before  the  vacation. 

**I  am,  dear  brother,  your  most  faithful 
friend,  and  most  obliged  bumble  sprvant, 

"  Eardlby  Wilmot.'* 

'<  Mr*  Justice  Foster  the  next  day  returned, 
an  answer  to  Mr.  Justice  Wilmot,  wbicb^  as  I* 
am  informed  by  bis  son,  John  Wilmot,  esq. 
one  of  tbe  masters  of  the  court  of  Chancery,  is 
not  found  among  his  papers.  1  give  it  from  a 
copj^  in  my  possessioa  in  the  a«ithor'a  hand* 
writing : 

<«  Dear  firother ;  April  10, 175& 

*^  Lord  Mansfield  did  me  the  favour  of  a  visit 
on  Saturday,  and  told  me  of  tbe  paper  wbich  I 
received  from  you  yesterday,  and  now  return* 
He  told  me,  that  it  was  intended  as  a  jastifica- 
tion  of  the  rule  which  we  made  in  Hilary- 
term- was- twelve- mouth  :  but  in  what  manuer 
it  is  to  be  made  use  of,  I  know  not. 

<'  It  will  undoubtedlv  be  a  full  justification  of 
that  measure,  if  it  be  known,  that  even  a ,  ma- 
jority of  the  judges  have  put  the  construction 
On  the  act  which  you  contend  for.  They,  if 
they  are  weH  founded,  need  no  better  justifica- 
tion ;  and  the  judge  who  differed  desires  no 
better  than  to  say,  that  he  came  into  the  mea- 
sure, as  the  only  expedient,  which,  all  things 
considered,  offered  to  let  the  suUect  into  e 
proper  defence  against  the.ahuseof  the  powers 
given  by  the  act. 

**  1  have  made  some  msHcs  with  mjr  pencil 
on  your  paper,  which  I  will  now  explain. 

*'  P.  1.*  The  first  cousideration  was,  whe- 
ther a  writ  of  Habeas  Coq»us  might  issue  in 
the  yacation  in  cases  not  within  the  Habeas 
Corpus  ael,  and  the  passages  in  Coke  and  Hale 
were  mentioned :  but  that  matter^  upon  farther 
enquiry,  is  now  put  out  of  doubt.  I  indeed|| 
out  of  pure  deference  to  what  I  took  to  be  the 
o|union  of  the  majority,  have  declined  granting 
the  writ  in  the  vacation,  but  sorely  against  my 
own  judgment.  I  am  informed,  uat  write 
have  issued  in  the  vacation  aince  that  time. 

«< P.  S.*tl  P- 3.*  P- 8*  In  these  phiceSi 
and  perhaps  in  some  others,  which  I  have  not 
marked,  you  speak  of  tbe  judges  in  g^eneral ; 
you  shooid  confine  yourself  to  the  major  part, 
which,  I  suppose.  Is  the  case. 

«*  P.  8.f    Here  all  the  judges  concurred. 

"  P.  9.*  The  words  struck  out  should  be 
inserted :  and  yoa  wiU  be  pleased  to  consider^ 
whether  this  rule,  and  that  which  we  grounded 

Xn  it,  do  not  go  on  a  supposition,  that  the 
idication  of  the  commissioners  is  not  final  to 
alf  Intents  and  purposes.  With  regard  to  those 
who  are  the  real  objects  of  the  law  it  is  final  s 
and  widi  regard  to  the  persons  to  whose  ctu^ 
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iody  pressed  meo  are  delivered  till  they  can  be 
otherwise  disposed  of,  aod  likewise  to  the  offi- 
f^rs  who  .receive  them  and  treat  them  aa  sol- 
diers enlisted,  it  is  a  full  ioderanity  for  what 
they  do  under  the  authority  of  the  commis- 
aioners.  This  construction  the  act  will  bear, 
and  the  strong  wording  of  it,  which  you  have 
Tery  properly  pointed  out,  plainly  leads  to  it, 
and,  I  think  too,  is  sufficiently  satisfied  by  it: 
but  that  the  adjudication  of  the  commissioners 
ahouUi  be  conclusive  to  the  parties,  whether 
objects  of  the  law  or  not,  I  can  never  admit. 
You  argue  froip  the  intention  of  the  act.  I 
know  no  better  rule  of  construction  than  at- 
tending to  the  intention  of  the  lejgfislature.  Be 
pleased  to  try  your  leading  principle  by  this 
rnle.  Was  it  the  intention  of  the  legislature  to 
repeal  Magna  Charta ;  to  put  every  man  in  the 
kingdom  into  the  power  of  two  or  three  com- 
missioners met  over  their  liquor  at  an  ale-bouse 
or  a  taver^  ;  to  send  the  best  man  among  us 
food  for  powder  to  North  America  ?  This,  T  am 
f  ure,  was  not  their  intention  ;  and  yet,  if  the 
adjudication  of  the  commissioners  be  conclusive 
to  the  party,  and  a  proper  return  be  made  to 
fhe  writ,  this  may  be  the  consequence, 

**  P.  9.*  1  qo  not  recollect  this  circum- 
ptance,  I  dif)  not  sufficiently  attend  to  all 
>whieh  passed  that  day.' 

**  )  have  spoken  my  ipind  freely  to  you.  I 
have,  vou  know,  spoken  to  the  same  e^eot 
more  than  once  on  the  bench  ;  and  I  have  seen 
po  reason  to  alter  m^  opinion,  I  hope  that  I 
ahall  have  no  occasion  to  say  any  thing  more 
pn  the  subject  in  public :  for  at  a  time  wheu 
the  world  is  full  of  jealousy,  and  running  mad 
after  popularity,  one  would  not  wish  to  see 
judges  divided  on  points,  where  the  liberty  of 
the  subject  is  so  nearly  concerned.    I  am,  &c. 

**  Whether  the  paper  mentioned  In  these  letr 
(era  be  now  in  existence  or  not,  I  am  aoable  to 
aay.  On  a  view  of  the  facts  and  reasons  here 
prought  together,  it  is  natural  to  wish,  that  the 
^ill,  which  the  judges  drew*  with  great  care 

*  <*  It  is  in  the  following  words :  **  Whereas 
tiie  \yv\i  of  Habeas  Corpus  ad  Subjiciendum 
|iath  been  found  by  experience  to  be  the  most 
expeditious  and  effectual  method  of  restoring 
jmy  person  to  his  liberty  who  bath  been  un- 
justly deprived  fhereof ;  and  whereas  extending 
the  remedy  of  such  vrit,  and  enforcing  obedi- 
ence therepnto,  and  preventjn|r  delays  in  the 
execution  thereof,  and.a9certainmg  the  proceed- 
ings theregppn,  will  be  greatly  beneficial  to  the 
subject :  Be  it  therefore  enacted  by  the  king's 
most  excellent  ipajesty,  by  and  with  the  advice 
^nd  consent  of  the  l^jords  spiritujil  and  temporal 
and  Commons,  in  thip  present  parliament  as- 
aembted,  and  by  the  authority  of  the  same, 
that  where  any  person  shall  be  confined  or  re- 
(ftrained  of  his  or  her  liberty,  otherwise  than  for 
some  criminal  or  supposed  criminal  matter,  it 
phall  and  may  be  lawful  for  the  lord  chancellor, 
^pf (I  JL^e^er^  lords  .(iOiiuius$io|ie|rf  of  tl^a  great 
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and  attentMn  by  onler  of  tbe  Hoase  of  Lwda^ 
had  been  brought  into  tbe  House,  and  paswd 
into  a  law ;  for  although  JSIr.  Justice  fikek* 
stone  in  his  invaluable  Camuieiitartes-OB  tbe 
Laws  of  England  (book  3,  o.  8.)  asserta,  "  TImi 

seal  for  the  time  being,  or  aay  one  of  tbem,  or 
any  one  of  his  majesty's  justices  of  the  on* 
bench  or  the  other,  or  the  barons  of  the  Exobe- 
quer  of  tbe  degree  of  tlie  coif,  and  tbej  are 
hereby  required  upon  complaint  niade  to  tbcoa 
by  or  on  the  behalf  of  the  person  so  ooDfined 
or  restrained,  if  it  shall  appear  by  affidavit  or 
affirmation  (in  oases  where  by  law  an  aiinam- 
tion  18  allowed)  that  there  is  a  probable  and 
reasonable  ground  for  such  complaint,  to  award 
in  vacation-time  a  writ  of  Habeas  Corpos  ad 
Subjiciendum^  under  the  seal  of  such 
whereof  he  shall  then  be  one  of  tbe  jodges, 
be  directed  to  the  person  or  persona  in 
custody  or  power  the  party  so  confined  or  r^ 
strained  shall  be,  returnable  immtu^atl  befora 
the  persop  so  awarding  the  same,  or  before  any 
other  judge  of  the  court  ander  the  teal  of 
which  the  said  writ  issued. 

<*  And  be  it  farther  enacted  by  the  anlborily 
aforeteid,  that  if  the  person  or  persona  to  vrfaooa 
any  writ  of  IJabeas  Corpos  shall  be  difcded  ia 
pursuance  of  this  act,  npon  service  of  sucb  wiit« 
either  by  the  actual  delivery  tberaof  to  bioi, 
her,  or  them,  or  by  leaving  the  same  at  lb# 
place  where  the  party  shall  be  confined  or  ro- 
strained  with  any  servant  or  agent  of  the  per- 
son or  persons  so  confining  or  restraining,  shall 
wilfully  neglect  or  refuse  to  make  a  return  or 
pay  obedience  thereto,  he  or  she  shall  be  deem* 
ed  guilty  of  a  conteniiptof  iheeonrt  under  tbn 
seal  whereof  such  writ  shall  iasoe ;  and  it  aball 
and  may  be  (awAil  to  and  for  the  said  bird 
chancellor,  k>rd  keeper,  lord  commiaskiner,  jua* 
tice,  or  baron,  before  wfaooi  auch  writ  ahall  be 
returnable,  upon  proof  made  of  sucb  aerviee» 
to  award  in  the  vacation-time  process  of  con- 
tempt under  thn  seal  of  such  court  againat  tbn 
person  or  persons  guilty  of  such  contempt,  re^ 
tumable  before .  hipiself  in  the  vacation-time* 
vbo  shall  proceed  thereon  as  to  l^w  and  jiialioo 
shall  appertain* 

«'  Provided,  that  if  such  writ  shall  be  awnid^ 
ed  so  late  in  tbe*  vacation  by  any- one  of  tbo 
said  justices  or  barona,  that  in  his  opinico  pbe«. 
dience  thereto  cannot  be  conveniently  paid  dur> 
ing  such  vacation,  the  same  shall  and  may  at 
his  discretiop  be  made  returnable  in  bb  ma- 
jesty's court  of  King's- bench  at  a  day  eertain 
in  the  next  term :  and  the  mid  oonrt  shall  and 
may  proceed  thereupon,  and  award  nrooem  of 
contempt  in  case  of  disobedience  tnerelo,  in 
like  manner  as  if  such  writ  bed  been  onginaBy 
awarded  by  the  mid  coqrt. 

<'  Provideil  also,  that  if  such  writ  aball  be 
awarded  by  the  court  of  Kiag's-bench  in  tersa, 
but  so  late,  that  in  the  judgment  of  the  said 
court  obedience  thereto  cannot  be  conveniently 
paid  during  sucb  term,  tbe  same  shall  and  majr« 
at  the  discretion  of  the  said  court,  be  made  re« 
tornabl^  ^  t^  ^f  9^t{m  in  $ho  tljeD  ue^  i%^ 
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the  remedy  »  now  complete  for  temwn^  the 
iojtiry  of  uniiist  aod  ille^l  confinement,"  yet 
it  is  manifiMt  from  the  obiervattons  of  Mr. 
Jostice  Foster,  and  from  the  bill  drawn  by  the 

cation  before  any  jndge  of  the  same  court)  who 
shall  and  may  proceed  thereupon,  in  such  man- 
ner as  by  this  act  is  directed  conceminir  writs 
issnio^  in  and  made  returnable  during  uie  va- 
cation. 

**  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  in  all  cases  provided  for  by  this 
act,  although  the  return  to  any  writ  of  Habeas 
Corpus  shall  be  good  and  sufficient  in  law,  the 
■aid  lord  chancellor,  lord  keeper,  lord  commis- 
sioner,  justice,  or  baron,  before  whom  such 
writ  shall  be  returnable,  shall,  as  soon  as  con- 
veniently may  be,  proceed  to  examine  into  the 
truth  of  the  nets  set  forth  in  such  return,  and 
into  the  cause  of  such  con6nementor  restraint, 
by  affidavit,  or  by  affirmation  (in  qases  where 
an  affirnnation  is  allowed  by  law)  and  shall  do 
therein  as  to  justice  shall  appertain.  And  if 
such  writ  shall  be  returned  before  any  one  of 
the  said  justices  or  barons,  and  it  shafl  appear 
doubtful  to  him  on  such  examination,  whether 
the  material  Acta  set  forth  in  the  said  return, 
or  any  of  them,  be  true  or  not,  in  such  case  it 
abaH  and  may  be  li^wfnl  for  such  jostice  or 
baron  to  let  to  bail  the  said  person  so  confined 
or  restrained,  upon  his  or  her  entering  into  a 
recognizance  with  one  or  more  sureties,  or  in 
case  of  infancy  or  coverture  upon  security  by 
recognizance  in  a  reasonable  sum,  to  appear  in' 
the  coort  of  King's-bencb,  upon  a  day  certain 
in  the  term  following,  and  so  from  day  to  day 
as  tbe  court  shall  require,  and  to  abide  such 
order  as  tbe  court  shall  make  in  and  concern- 
ing tbe  premises ;  and  such  justice  or  baron 
shall  transmit  into  the  same  coort  the  said  writ 
and  return,  together  with  the  said  recognisance, 
affidavits,  and^  affirmations ;  and  thereupon  tbe 
said  court  shall  proceed,  order,  and  determine, 
touching  the  dilcharging,  bailing,  or  remand- 
ing the  party,  as  to  justice  shall  appertain, 
^ther  in  a  summary  way  by  affidavit  or  affir- 
mation,  or  by  directing  one  or  more  issues  for 
the  trial  of  the  faots  set  forth  in  such  return, 
or  any  of  them,  whereupon  snch  proceedings 
shall  be  had  as  in  other  cases  of  issaes  directed 
by  that  coort. 

**  And  be  it  fiirtber  enacted  by  the  authority 
aforeaaid,  that  the  like  proceeding  shall  be  bad 
in  tbe  same  court  for  controverting  tbe  truth 
pf  the  return  to  all  writs  of  lialMas  Corpus 
awarded  for  or  on  behalf  of  any  person  confined 
or  restrained  of  bis  or  her  liberty,  otherwise 
than  for  some  criminal  or  supposed  criminal 
matter,  by  affidavit,  affirmation,  or  otherwise, 
although  such  writ  shall  be  awuded  by  the 
said  court,  or  be  returnable  therein. 

**  And  be  it  farther  enacted  by  the  authority 
AfoMsaid,  that  it  ihaU  aod  may  bo  lawful  for 
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judges,  that  this  assertion  is  not  well  founded, 
and  that  farther  relief  in  some  cases  is  desirable. 
These  letters,  and  tbe  answers  of  Mr.  Justice 
Denison  and  Mr.  Justice  WiJmpt  to  the  tenth 
question  proposed  by  tbe  Bouse  of  Lords  to  tbt 
judges,  with  the  other  evidence  above-adduced, 
seem  to  prove,  contrary  to  the  assertions  in  4 
Burrow,  239;^  and  2582,  that  on  this  oocasion- 
there  was  a  final  difference  of  opinion  in  tbo 
court  of  Kiog's-beucb." 

the  coort  or  judge  proceeding  on  any  writ  of 
Habeas  Corpus  ad  Subjiciendum  awarded  in 
caser  of  confinement,  not  for  a  criminal  or  sop* 
posed  criminal  matter,  to  make  such  order  m 
regard  to  tbe  fHiymeot  of  the  charges  and  ex«- 
pences  of  bringing  up  tbe  party  so  confined  or 
restrained,  and  for  carrying  him  or  her  back  to 
his  or  her  place  of  confinement  in  case  of  re- 
manding, as  to  such  court  or  judge  shall  upon 
examination  thereof  seem  meet ;  and  for  non- 
payment thereof  to  award  process  of  contempt, 
whereupon  such  proceedings  shall  be  bad  as  in 
other  cases  of  cootempt  for  non-payment  of 
costs, 

"  And  be  it  declared  and  enacted  by  the  au- 
thority aforesaid,  that  an  Habeas  Corpus,  ac* 
cording  to  tbe  true  intent  and  meaning  of  this 
act,  may  be  directed  and  run  into  any  county 

{»alatine,  the  cinque  ports,  or  any  other  privi- 
eged  places  within  that  part  of  Great  Britain 
called  England,  dominion  of  Wales,  and  tawn 
of  Berwick-upon-Tweed,  and  the  isles  of  Jer- 
sey, Guernsey,  and  Man  ;  and  also  into  any 
port,  harbour,  road,  creek,  or  bay,  noon  the 
coa6t  of  England  or  Wales,  although  the  same 
should  lie  out  of  tbe  body  of  any  county,  any 
law  or  usage  to  tbe  contrary  in  any  wise  not- 
withstanding. 

"  ProvidM  always,  that  nothing  in  this  act 
contained  shall  extend  to  discharge  out  of  pri- 
son any  person  charged  in  debt  or  other  action, 
or  with  process  in  any  civil  suit 

**  And  be  it  farther  enacted  by  the  authority 
aforesaid,  that  the  several  provisions  made  by 
this 'act  touching  the  making  writs  of  Habeaa 
Corpus  issuing  in  time.  Of  vacation  returnable 
in  the  court  of  King's-bench,  or  for  making 
such  writs  awarded  in  term-time  returnable  in 
the  vacation,  as  tbe  cases  may  respectively 
happen ;  and  also  for  awarding  process  of  con- 
tempt in  the  time  of  TjLcation  against  the  per- 
son* or  persons  neglecting  or  refusing  to  make 
return  of  such  writs,  or  to  paj^  obedience  there- 
to,*shall  extend  to  all  writs  of  Habeas  Corpus 
awarded  in  pursuance  of  a  certain  act  passed 
in  the  3 1st  year  of  king  Charles  the  second, 
intituled.  An  Act  for  the  better  securing  tbe 
liberty  of  tbe  subject,  and  for  prevention  of  im- 
prisonment beyond  the  seas ;  in  as  ample  and 
boieficial  a  manner  as  if  such  writs  and  thu 
said  cases  arising  thereon  had  been  herein  he* 
fore  specially  named  and  provided  for,'* 
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Cjuke  of  the  IsLAHO  of  Gbbnada^ 
pp.  239,  et  *eq* 

Bdwwdi  (Hist  of  the  WesI  Indies,  ImmA  S, 
chap.  1)  gives  an  hisbrical  aoeoailt  of  the  dotr 
of  four  and  one  haif  in  the  handred  which 
gave  rite  to  this  case :  andbeobeenretflhaithe 
elauso  in  the  Act  of  Assembly  of  Barbadoes, 
(see  p.  €51)  which  exempis  the  lands  called 
the  ten  tbonsaDd  acres,  and  also  that  which  stt- 
palsies  for  the  buildii^  a  session  boose  and  a 
lirisoii,  add  providing  ibr  all  other  public 
obaiges  incamoent  on  the  governiDent  out  of 
the  monejr  to  be  raised  by  the  act,  have  been 
equally  disregarded  by  the  crown.  The  for- 
nter  of  those  clauses  is  not  set  forth  in  the  re* 
port  of  Campbell  v.  Hall.  Edwards  exhibits  it 
as  follows: 

^  Provided  nevertheless,  that  neither  this 
act,  nor  any  thing  therein  contained,  shall  ex- 
tend or  be  construed  to  bar  his  majesty,  or  his 
said  excellency,  from  his  or  their  right  to  any 
land  granted,  or  any  iocroachments  made  upon 
the  sea,  since  the  year  one  thousand  six  hun- 
dred and  fifty,  or  to  any  lands  commonly  called 
or  known  by  the  name  of  the  ten  thousand 
acres,  the  merchants  land,  granted  by  the  late 
earl  of  Carlisle,  or  bis  father,  unto  M armadufce 
Rawden,  esq.  William  Perkins,  Alexander 
Bannister,  '£dmund  Forster,  captain  Wheatley, 
and  others  their  associates,  on  certain  cove- 
nants and  conditions :  Provided  also,  that  the 
growth  and  produce  of  the  said  lands,  men- 
tioned in  the  preceding  proviso,  be  not  liable  to 
siny  tax,  impost,  or  custom,  imposed  by  this 
act,  any  thing  in  the  same  seeming  to  the  con- 
trary notwithstanding." 

.  In  the  House  of  Comsnons  on  Kfonday, 
March  16th,  1701-3,  (eight  da^o  after  the 
death  of  king  WillMnn),  upon  reading  the  order 
of  the  day  for  the  House  to  resolve  itself  into 
a  eommince  to  consider  of  the  sapply  to  be 
granted  to  her  migesty  for  the  bells  r  support 
of  her  majesty's  hoashold|  aad  ef  the  hoooor 
and  dignity  of  the  crswD^ 

A  Petition  of  the  ageata,  plaaten^  and 
narchants,  concerned  ia,  and  trading  to  the 
islaad  of  Barbadoes,  was  piesented  to  the 
House  and  read  ;  setting  forth.  That  there  is  a 
duty  of  four  and  a  half  per  cent,  oa  the  com^ 
nodities  of  the  aaid  island  exported  theaee ; 
Whieh  was  granted  by  aa  act  of  the  said  islaitd 
in  SeptesnlMr  1603,  for  the  reparation  and 
building  of  tbrtiAcations,  and  defraying  all 
other  puhlio  charges  incident  to  the  ainrnnf- 
lacat  taere ;  which  has  been  collectod  hv  of- 
ficeri  appomted  by  the  comnrissionera  of  the 
oostoms  in  BnghiBd,  aad  applied  to  other 
uses ;  whereby  tne  fortificatknis  are  ran  very 
much  out  of  repair,  and  other  public  necessary 
works  are  unbuilt,  and  their  magazine  on- 
provided,  so  that,  in  case  of  a  war,  the  said 
island  and  all  other  the  sugar  plantatioiii  to 
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Ifafs  wiadwerd  of  Jamaica,  would  he  m  danger 
of  bl^ng  loat,  if'aa  eaemy  shonid  attaek  k; 
which  would  be  a  vast  less  to  Eoglaad :  awd 
pmyiog,  that  the  said  duty  of  fonr  and  a  half 
per  cent,  may  be  applied  to  the  oaea  for  whidi 
It  was  given,  in  order  to  the  defoaee  and  seen- 
rity  of  the  aaid  island. 

li  was  ordeied.  That  the  Petition  Ke  ea  Iha 
table. 

On  the  94th  of  the  same  month,  eeleael 
Granville,  IW)m  the  eommiitee'  of  Uie  who'e 
House  to  whom  had  been  committed  the  Bill 
for  the  bettor  support  of  her  majesty  *a  hsoK- 
hold  and  of  the  hodoar  and  dignify  of  iha 
erowo,  reported,  that  they  had  directed  hna  la 
move  the  House  that  an  humUe  address  mmf 
be  made  to  her  majesty,  that  the  doty  or  ini* 
post  of  four  and  a  half  per  cent,  avidng  lit 
Barbadoes  and  the  Leeward  islands,  an^eet 
to  an  annuiey  payable  to  the  heirs  aad  aasigas 
of  the  earl  of  Kinooule,  be  applied  for  the  re- 
pairing and  erecting  such  fortiftcattena  ausd 
other  public  uses  for  the  safety  of  the  ssod 
islands  as  her  majesty  shall  direct-;  and  that 
annual  aecoant  how  the  said  duties  shall 
been  expended,  may  be  laid  before  the  Mi 
of  Commons.  And  aoch  an  address 
by  the  House. 

And  on  the  SOih,  Mr.  Seeretary  Veivon  _ 
ported  to  the  House  that  snch  addreas  having 
heea  presealod,  her  majesty  was  pleaeed  to 
say  that  she  weuhl  give  diredkms  aeoordiagly. 

Il  ia  ohaervable,  thai  the  peaaiona  graatad 
in  the  early  part  of  the  leiffa  of  hieptessat  ana- 
jestor  (Oeesge  the  Srd)  to  the  fansily  af  the  fiiat 
eaif  Off  Chatham,  and  thoaasubsei|oenthr  gnal- 
ed  to  Mr.  Bavke,  were  charged  npon  taia  daly 
of  fear  ami  a  half  per  osat.  Mr.  Burke,  ia  ad- 
vertlrigto  one  of  his  Reform  WAm  (atot.  t9  O. 
a,o.M)^  writsss 

«« TMs  af  the  Ibor  aad  a  half  per 
h«  gnoe»'  [the  duke  of  Bedford] 
had  eaetped  me,  or  had  escaped  all  the  nea  ef 
bosincsB,  who  aotod  with  me  ia  those  rrgals* 
tionsf  I  knew  that  such  a  fond  existed,  aad 
that  pensioas  had  heea  riways  granted  an  it, 
befofohisgrBoawasboni.  This  l^ind  anas  foM 
ia  A}*  eve.  It  was  fbll  in  theeyea  af  ihest 
who  wevked  with  me.  it  was  left  on  ptiacipla. 
On  ]pnaeiple  I  did  what  was  then  done;  and 
on  principle  what  was  left  undone  was  onrilled» 
I  did  not  date  to  rah  the  mdwa  of  all  inada  to 
reward  merit."  Letter  to  a  NoUe  Lord  en  the 
Atlaeka  made  upon  Mr.  Burke  and  liia  Peaaloa, 
A.  0.  1796.  Barke'i  Works,  vol.  B,  p.  M,  iS« 
8vo  edfdoa* 

The  ahort*hand  writer's  report  mentiened 
p.  ^60,  oontainsof  Mr.  M^llonaid'a  argunncals 
only  the  reply,  p«  000,  4, 5. 

Upon  the  dense  in  the  oommissioa  to  gc* 
neral  Melville  (p.  ii47)i  which  requires  him  to 
exeeute  his  effiee  agieeabty  •<  to  the  instroe- 
tiona  and  aoihofitiea  therewith  ^ven  to  hia,  sr 
to  auch  farther  powers,  instructions,  and  antho* 
rities,  as  should,  at  any  time  thereafter,  ha 
granted  or  appointed  him  under  the  tdag^ 
signet  and  sign  manual,  or  by  his  order  in  b 
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pwry  comoil,^'  thcK  %fe  mtae  mdiMible  ohwr- 
witioiM  io  tbeCaMuliaa  Fraebqlder,  ▼•!.  9,  pp. 
ft77,  el«ef.  iBee,al8o,  toLIQ^  p.  iliSSofttiis 
CMJealwo. 

h  18  obsenrable,  that  the  words  *  In  at  nueb 
a«*  (they  aie  prioted  thoa  separately  in  haffi) 
which  occur  in  the  lettem  patent  of  July  mOf 
"1764  (p.  350,  laat  line  but  one),  are  somewhat 
ii<Dbiffiio«ia.  They  may  asean  insofar  as,' 
mmI  they  may  mean  *beMii8e'  er  ^sinoe,'  there- 
by affirming  .that  the  pelUtas  mcotianed  in  that 
elaiise  ef  the  letters  paiteot  was  netoontrary  to 
the  laws  of  Great  Bmain. 

The  claase  io  the  aignment  ^p.  ^1}  at  the 
bar,  stating  that  the  Uaguage  of  kioff,£<|ward 
the  Istwas,  that  every  part  ef  his  mminions, 
Bot  in  his  possession,  was  feudatory  to  him,  is 
somewhat  too  strong  |  tlie  pasMge  referred  to 
appears  to  relate  to  Wales  onl;^. 

With  respect  to  the  proceedings  in  Qno  War* 
raalo  (and  also  in  Scire  Facias)  wliieh  were  had 
against  the  North  American  firofincial  govem- 
anents  in  the  latter  end  of  the  reign  of  Charles 
Ibe  Sod,  and  which  are  alloded  to  in  Mr.  Har- 
gra? e*s  argument,  p.  399,  see  vol.  8,  pp.  1067, 

In  p.  881,  after  the  passage  extraoted.froro 
the  Proclamation  of  October  7,  1763,  it  is  ma* 
lerial4o  refer  Io  what  follows  that  passage  in 
the  Proclamation  as '  set  forth  in  the  special 
verdict,  p.  344. 

The  otMervaliona  inserted  pp.  981, 3S^,  upon 
lord  Mansfield's  judgment,  were  written  by  Mr. 
Serj.  Marshall.  As  that  learned  gentleman  is 
aot  one  of  the  king's  sworn  seijeants,  it  is  pro- 
bable that  Edwards  called  him  *  one  of  his  ma- 
jesty's Serjeants  at  law,'  in  contemplation  of  the 
king's  wnt,  io  obedience  to  whicn  the  leahied 
persons  to  whom  it  is  directeil  take  upon  them- 
selves that  degree.  Concemuig  this,  see  Ser- 
jeant Wynne'e  Observations  of  the  Antiquity 
and  Dignity  of  the  Degree  of  Serjeants  at  Law. 

P.  384,  I.  6.  Mr.  Baron  Maseres  has  told 
me,  be  was  informeil  by  Mr.  Justice  Willes 
himself,  that  he  did  not  concur  in  the  doctrine 
which  lord-Msnafield  in  the  case  of  Campbell 
a.  Hall  laid  down,  respecting  the  right  or  the 
WKVfn  to  legislate  antecedently  to  a  renunda 
tioD  of  such  right  for  a  conquered  -colony. 
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Cass  of  Hobhi, 
Tpp.SSl^et  seq* 

Perhaps  the  following  extract  fromDodson's 
Life  of  Sir  Michael  Poster  may  be  thought  to 
throw  illustration  on  the  turn  of  Mr.  Tbui^ 
low's  mind  some  years  before  this  trial  of  Mr. 
Home ;  and  also  on  some  of  Mr.  Horne's  ob- 
servations respecting  the  influence  of  an  ap- 
pointment to  the  office  of  Attorney  General : 

**  At  the  Lent  asswes  far  Surrey,  in  1758, 
tn  indictment  against  Martha  Gray,  the  keeper 
of  East-Sheen  gate  in  Ric|imond-park,  of 
which  park  the  princess  Amelia,  daughter  of 
king  George  2,  was  then  the  ranger«  for  ob- 


slrnclmg  M  tbat  gale  a  cmmboii  footway 
thrawgb  the  pask,  laas  tried  before  Mr.  Jastica 
Foster,  who  greatly  distiagaished  hifluelf  4NI 
tbe  aceasion^by  bis  firmness  and  integrilv.  I 
am  happy  to  hara  it  in  my  power  lo  give  a 
partieQiar  accouat  of  the  proceedings  at  tha 
trial,  written  at  tbetime  by  a  learaei  lawyer, 
who  bath  aince  filled  tlie  highest  statioo  in  tba 
profession.  Mr.  Tborlow,  now  lord  ThurloW, 
wrote  tbe  following  letter,  the  original  of  wbicb 
is  in  my  possession,  to  Mr.  Ewes,  a  aepliaw  of 
Mr.  Jastiee  Foster,  then  and  for  niany  yeava 
afterwards,  clerk  of  tbe  peace  for  Wiitsbira : 
«<Dear 


**  1  write  at  the  baaard  of  year  thinking  omt 
impertinent,  to  give  yoa  the  pTeasore  of  hearing 
that  of  your  nnde  which  in  all  probability  yon 
will  not  hear  from  him ;  I  mean  the  great  ho- 
nour and  general  esteem  which  be  l^as  gainadt^ 
or  rather  accumalated,  by  bis  inflexible  and 
spirited  manner  of  trying  the  Richmond  aaase, 
which  has  been  so  loog  depending,  and  so  dif- 
ferently treated  by  other  judges.  You  hava 
heard  what  a  deficiency  there  was  of  the  spe- 
cial jury,  which  was  imputed  to  their  back- 
wardness ta  serve  a  prosecution  against  the 
princess.  He  has  fined  all  the  absenters  S0(. 
a-  piece.  They  made  him  wait  two  hours,  and 
at  last  resort  to  a  taU$,  When  the  prosecutora 
had  gone  through  part  of  their  evidence,  sir 
Richard  Lloyd,  who  went  down  on  the  part  of 
the  crown,  said,  that  it  was  needless  for  them 
to  go  on  upon  the  right,  as  the  erown  was  not 
prepared  to  try  tbat,  this  being  an  indictment 
which  could  not  possibly  determine  it,  because 
tbe  obstruction  was  charged  to  be  in  tbe  parish 
of  Wioibleton,  whereas  it  was  in  truth  in  Mort- 
lake,  which  was  a  distinct  parish  from  Wim- 
bleton.  They  maintained  their  own  poor,  up- 
held their  own  church,  and  paid  tithes  to  their 
own  parson;  and  Domesday r book  meotioua 
Mortlake.  On  the  other  side,  it  was  said,  that 
Domesday-book  mentions  it  as  a  bason's  fee, 
and  notes  a  parish ;  and  that  the  survey  iii  tb^ 
time  of  Henry  8,  mentions  Wimbleton  wm  co* 
ptllU  iuii  nnaejrtf,  asQ  also  that  a  grant  of  it  in 
tbe  time  of  Bdwasd  6,  makes  a  provision  of 
tithes  for  tbe  vicar  to  officiate  to  the  chapel  of 
Mortlake.  The  judge  turned  to  the  jury,  and 
said,  ha  thought  they  wei9  come  there  to  try  a 
right,  which  the  subject  claimed  to  a  wsjr 
through  Richmond-park,  and  not  to.cavil  about 
little  low  objections,  which  have  no  relation  to 
that  right.  He  said,,  it  is  proved  to  be  in  Wim- 
bleton parish ;  but  it  would  have  been  enough 
if  the  place,  in  which  the  obsiruction  was 
charged,. had  b«en  only  reputed  to  be  in'  Wim- 
bleton, because  the  defendant  and  jury  must 
have  been  as  sensible  of  tbat  reputation  as  tha 

Krosecutors;  hut  had  it  not  been  so,  he  should 
ave  thought  it  below  the  honour  of  thecrowo, 
afker  this  business  had  been  depending  three 
assizes,  to  semi  one  of  their  select  counsel,  not 
to  try  the  right,  but  to  hinge  ufioo  so  small  a 
point  as  this.  Upon  which,  sir  Richard  Lloyd 
made  a  speech,  setlinf^  forth  the  gracious  dis- 
position of  the  king  m  suffering  this  causa  to 
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fce  tried,  which  he  could  hn,w  wpfiened  with 
a  siugle  bretUi,  by  ordering^  a  nolie  pro$equi  to 
be  entered.  The  jod^  laid,  he  was  not  of 
that  opinion.  The  subject  is  intereated  in  such 
iDdiotments  as  these  for  continulni^  nuisances, 
and  can  ba?e  no  remiedy  but  this,  if  their  rights 
be  encroached  upon ;  wherefore  he  should 
think  it  a  denial  of  justice  to  stop  a  prosecution 
for  a  nuisance,  vvhich  his  whole  prerogative 
does  not  extend  to  pardon.  After  which,  the 
atideoce  was  gone  through;  and  the  judge 
summed  up  shortlyi  but  clearly  for  the  prose- 
cutors.* 

**  It  gave  me,  who  am  a  stranger  to  him, 
apneat  pleasure  to  hear,  that  we  have  one  Eng- 
lish judge,  whom  nothing  can  tempt  or  frighten, 
ready  and  able  to  hold  up  the  laws  of  his  coun- 
try as  a  great  shield  of  the  rights  of  the  people. 
I  presume  that  it  will  give  yon  still  greater  to 
hear,  that  your  friend  and  relation  is  that  judge : 
and  that  is  the  only  apology  I  have  to  make 
for  troubling  you  with  this.  1  am,  dear  Sir, 
your  most  humble  servant,    £.  Tbublow.'* 

"  Fig'tree-courtf  Inner  TempUy 
April  11,  1758." 

Somewhat  connected  with  what  Mr.  Thar- 
low  reports  Mr.  Justice  Foster  to  have  said  of 
the  noli  prosequiy  are  the  following  particulars, 
which  I  nave  extracted  from  the  3d  volume  of 
Mr.  6.  Woodfall's  recently  published  edition 
of  the  Letters  of  Junius,  and  the  17th  volume 
•f  the  Parliamentary  History. 

Crosby,  lord  mayor  (see  his  Case,  vol.  19,  p. 
1137)  Oliver  and  Wilkes,  aldermen  of  liondon, 
having  discharged  a  printer,  who  in  the  city  of 
London,  had  been  by  a  messenger  of  the  House 
of  Commons  apprehended  for  breach  of  privi- 
lege of  parliament,  and  having  signed  a  war- 
rant of  commitment  of  the  messenger  (Whom 
however  they  discharged  upon  bail)  to  one  of 
the  city  prisons  for  assault  and  false  imprison- 
nent  of  the'  printer,  the  House  of  Commons 
ordered,  ^  That  James  Morgan,  clerk  of  the 
lord  mayor,  do  at  the  table  expunge  the  mi- 
nutes taken  before  the  lord  mayor,  relative  to 
the  messenger  of  this  House  giving  security 
for  his  appearance  at  the  next  general  quarter 
sessions  of  the  peace ;"  and  he  accordingly  at 
the  table  expunged  the  same. 

**  That  no  other  prosecution,  suit,  or  pro- 
ceeding, be  commenced,  or  carried  on  for,  or 
on  account  of  the  said  pretended  assault  or  false 
imprisonment." 

Junius  (Miscellaneous  Letters,  N*^  95,  dated 
9ih  April  1771,  and  signed  A  IVhig)  in  relation 
to  these  transactions,  writes,  **  I  wish  that 
grave  and  sober  men  would  consider,  indepen- 
dently of  the  other  questions  before  us,  how 
far  thjs  particular  precedent  may  extend.  If 
the  House  of  Commons  may  interpose,  in  a 
single  instance,  between  the  subject,  who  com- 
plains, and  the  laws,  which  ought  to  protect,  I 
see  no  reason  why  they  may  not,  at  any  time, 

*  **The  defendant  was  convicted.  See  2 
Burr.  908;  909."^ 


bv  their  vote,  stop  tba  whole  oottrse  of  jualiee 
through  the  kingdom.  Besides  the  injury  done 
to  the  sublet,  their  graating  a  noli  proaeqm  is 
in  effect  an  incroachment  upon  the  royal  pie« 
rogatife." 

And,  in  a  Note  to  the  Letter  in  Mr.  Wood- 
fiiU's  edition  is  the  Mowing  passage: 

"  The  messengers  were  indicted  in  defiance  of 
the  resolutions  of  the  House  of  Commons,  and 
true  bills  were  found  against  them,  hut  further 
proceedings  were  stopiped  by  the  Attorney  Ge- 
neral entering  a  noU  protequi.  As  the  arga-< 
inents  urged  by  Mr.  Adair,  who  was  of  counsel 
for  the  printers,  on  shewing  cause  against  this 
measure,  are  extremely  curious,  and  not  gene- 
rally known,  we  shall  subjoin  them  for  the  in- 
for  motion  of  the  reader,  and  for  the  better  alU"' 
cidation  of  this  and  other  letters  upon  the  sob-' 
ject  of  this  important  dispute. 

**  Mr.  Adair,  in  pursuance  of  notice,  attended 
the  Attorney  General,  Mr.  De  Grey,  on  the 
17th  of  May,  1771,  and  alUr  the  indictmenl 
and  an  affidavit  of  the  defendant  had  been  read^ 
spoke  as  follows : — 

*'  It  requires  no  arguments  to  shew,  that 
though  the  entering  a  noli prmegui.^o  prosecu- 
tions at  the  suit  of  the  king  only,  is  an  on- 
doubted  prerogative  of  the  crown.;  yet  like  all 
other  prerogatives,  it  is  intended  for  the  general 
good  of  the  subject,  and  not  for  the  hindrance 
or  interruption  of  public  justice. 

'*  It  is  mdeed  a  discretionary  power,  hot  it  itf 
to  be  exercised  not  according  to  an  arbitrary 
but  a  sound  and  le^l  discretion.  It  is  for  tbts 
reason,  Sir,  that  it  is  not  le(i  to  the  wanton  ca* 
price  of  a  favourite,  or  the  arbitrary  will  of  a 
minister,  to  he  executed  at  pleasure,  hot  it  is 
deposited  as  a  public  trust  in  the  hands  of  the 
Attorney  General,  that  the  exercise  of  it  may 
be  directed  by  his  koowledge  of  the  lawrs  and 
constitution  of  the  kbgdom. 

<<  Many  reasons  may  be  snggested  why  this 
power  should  be  most  sparingly  exercised  in 
cases  of  prosecution  by  indictment. 

'*  Though  the  king's  name  is  necessarily   . 
used  as  the  general  guardian  of  the  laws,  there 
is  another  party  concerned  in  indictments,  the 
injured  pttrty,  who  is  for  tho  most  part  the  ceal^ 
as  the  king  is  the  nominal  prosecutor. 

**  The  practice  too  of  entering  a  naUprtmqmi 
on  iodictments  is  but  of  modem  date. 

"  In  the  case  of  Goddard  and  Smith  in  the 
€th  Mod.  3^2,  Holt,  chief  justice,  said,  •  He 
,*  had  known  it  thought  Tory  hard  that  the  At- 
torney General  should  enter  aoli  protequi  upon 
iodictments,  and  that  it  began  first  to  be  prac- 
tised in  the  latter  end  of  king  Charles  the  Sd's 
reign,  and  he  ordered  precedents  to  be  searched, 
if  any  were,  in  Mr.  Attorney  Palmer  of  Not* 
tingham's  time ;  and  at  another  day  he  declar- 
ed, that  in  all  king  Charles  the  Ist's  tine  there 
was  no  precedent  of  a  noii  prouqflu  on  an  in- 
dictment. 

**  I  therefore  submit  to  you,  that  (sitting  here 
to  determine  upon  the  application  of  •  power  so 
resent  in  iu  commeaceiBtAt»  and  of  whidi  we 
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mre  toM  bv  so  refpeetible  an  authority,  that  tt 
lias  been  looked  npon  as  a  hardship  in  itgelf,). 
^ou  will  require  the  most  coflfent  reasons  to  in- 
daoe  yon  to  exert  it  open  this  or  any  other  oc- 


**  Those  reaaoDS  niiist  ariae  either  from  the 
condoct  of  the  prosecutor,  the  personal  situa- 
tion and  circumatance  of  the  defendant,  or  the 
Bubfect  matter  of  the  proaecoiion. 

^  1  do  not  find  from  the  affidavit  of  the  de- 
fendant, ivfaich  is  the  only  information  I  have 
had  of  the  ^^mida  of  his  application  fo  yon, 
that  he  oomplains  of  any  particular  hardship  or 
Oppression,  ariaing  either  from  onneoesaary  de- 
lay, unuanal  rigour,  or  any  other  mncondnet 
in  the  prosecutor :  he  must  therefore  expect  the 
extraordinary  interposition  of  the  prerogative  in 
his  behalf  in  thiainatance  either  from  aomething 
pecnltarly  laTOurableln  bis  personal  aituation, 
^whlch  entitlea  him  to  the  protection  of  the 
crown,  or  from  the  charge  against  him  being 
totally  gronndless  and  unfit  to  be  discussed  in  a 
cocrt  of  jnstice. 

*«  As  to  the  first  of  these  points,  if  we  con- 
mder  Mr.  Wbittam  not  being  a  magistrate's 
eonstable,  or  any  other  officer  intrusted  with 
the  execution  of  the  laws,  but  acting  merely  in 
a  prirate  capacity,  as  wantonly  asaanlting  one 
of  the  king's' subjects,  in  his  own  house,  who 
.    vna  not  even  acctised  of  any  crime,  and  vio- 
lently  attempting  to  deprive  bim  of  his  liberty ; 
if,  I  say,  we  consider  him  in  this  point  of  view, 
he  can  hardly  be  thought  a  fit  object  of  the 
royal  faroor  and  protection:  but  if  we  view  him 
in  the  light  in  which  be  has  thought  proper  to 
|]9ace  himself  by  his  own  affidavit,  he  will  be 
tband,  if  possible,  still  less  entitled  to  that  ex- 
ertion of  prerogatiTe  for  which  he  has  applied. 
Be  tells  vou,  «ir,  that  he  is  a'messeoger  of  the 
fiouse  of  Commons,  that  in  that  character,  and 
acting  under  the  expresa  ordera  and  authority 
of  that  House,  he  did  the  fact  with  which  he  is 
charged  in  the  indictment    Does  he  mean.  Sir, 
that  yon  should  consider  this  as  a  reaaon  for 
granting  a  noii  prosequi  9    When  was  it  heard 
before  niat  an  exertion  of  prerogatiTe  was 'ne- 
cessary to  support  the  authority  and  privileges 
of  the  House  of  Commons  P    When  was  that 
House  known  to  sue  to  the  servants  of  the 
crown  to  screen  thehr  officers,  from  the  laws,  or 
protect  them  from  the  indignation  of  an  incon- 
siderable printer  P 

**  I  beneve  when  any  of  their  pririleges  have 
been  really  inraded,  they  have  never  been 
found  wanting  either  in  power  or  inclination  to 
support  them ;  and  f  am  satisfied  that  if  the 
House  were  now  sitting,  Mr.  Whittam  would 
not  have  (lared  to  make  an  application  so  ma- 
nifestly tendinis  to  expose  their  privileges  and 
authonty  to  ridicule  and  contempt.  Bat,  Sir, 
I  am  persuaded  that  the  honour  and  dignity  Af 
(he  House  of  Commons  areaafo  in  your  hands, 
and  that  you  will  sufier  no  act  to  proceed  from 
y6u  that  can  throw  even  an  oblique  imputation 
upon  them. 

''^  If  there  is  for  these  reasons  nothing  in  Mr. 
Whittam's  personal  sitaatioD,  or  circumstances. 


j  which  can  entitle  him  to  an  extraordinary  in- 
terposition in  his  fiivonr,  it  remains  only  to  be 
considered  whether  any  m^ive  can  be  suggest- 
ed from  the  subject-matter,  of  the  prosecution  to 
induce  you  to  put  a  stop  to  it  by  an  exertion  of 
the  roval  prerogative. 

**  Tlie  charge  set  forth  in  the  indictment,  and 
not  denied  by  the*  defendant's  affidavit,  is  for 
assaulting  and  imprisoning  the  prosecutor,  Mr. 
Miller.  It  will  not  be  contended  that  there 
appears  any  thin^  upon  the  face  of  the  indict- 
ment oppressive,  illegal,  unfit  to  come  before  a 
court  of  justice,  or  which  afibrds  any  motive 
whatsoever  for  granting  the  noli  prosequi ;  the 
reason,  therefore,  if  any,  must  arise  from  the 
matters  aet  forth  by  the  defendant's  affidavit. 
The  affidavit  atatea,  that  the  defendant  is  one  of 
the  messengers  of  the  House  of  Commons ; 
that  the  Shaker's  warrant  for  apprehending 
the  prosecutor  was  issued  by  order  of  the 
House,  and  that  in  consequence  thereof,  the 
defendant,  to  whom  the  warrant  waa  delivered, 
did  make  the  arreat  with  which  he  ia  charged 
in  the  indictment,  and  that  he  used  no  violence 
in  so  doing  other  than  seizing  Mr.  Miller  by  the 
arm,  as  is  usual  in  arrests. 

*'  I  spprehend  it  is  not  incumbent  upon  me 
here  to  consider,  as  I  submit  it  is  not  compe- 
tent for  you.  Sir,  to  determine  in  this  summary 
manner,  wbethes  the  matters  here  set  forth  dp 
or  do  not  amount  to  a  good  defeuce,  or  leg^ 
justification.  We  are  not  now  to  try  the  cause  ;, 
tut  you.  Sir,  I  am  confident,  will  not  interpose 
the  prerogative  of  the  king  to  prevent  our  try- 
ing it  in  the  regular  course  before  the  proper 
jurisdiction,  unless  the  prosecution,  as  it  now 
appears  before  you,  is  so  clearly  and  manifestly 
groundless,  and  un6t  for  discussion  in  a  court 
of  law,  that  ii  would  be  an  abuse  and  mockery 
of  public  justice  to  bring  it  to  a  trial.  If  the 
aotnority  under  which  Mr.  Wfaittani  alkyee 
himself  to  have  acted  was  not  competent  to 
authorise  the  fact  which  he  committed,  or  if 
that  authority  never  was  in  fact  delegated  to 
him,  in  either  of  those  cases  the  prosecution  is 
well  founded  in  law.  If  any  doubt  or  questtoii 
can  be  raiaed  on  either  of  these  joints,  it  is  not 
so  clearly  groundless  as  to  justify  the  potting 
a  stop  to  it  by  prerogative  before  those  ques- 
tions are  legally  determined. 

'*  It  might  well  be  questioned,  whether  the 
House  of  Commons  has  any  power  by  the  laws 
or  constitution  of  this  kingdom  to  authorise  the 
issuing  of  such  a  warrant  as  that  under  colour 
of  which  Mr.  Miller  was  apprehended. 

•«  It  might  be  said,  and  supported  too  by  the 
greatest  authorities,  that  they  csnnot  by  any 
act  of  theirs  singly,  create  any  new  power  or 
privilege  totbemaelvea.  That  there  was  a  time 
when  they  evidently  neither  possessed  nor  ' 
claimed  any  such  power  as  that  in  question  ; 
and  when  the  authority  of  an  act  of  parliament 
was  thought  neceasary  to  puniah  even  so  un« 
deniable  a  breach  of  pnvilege,  as  the  assaulting 
the  person  of  a  member  attending  upon  his 
duty  in  partiament.  The  statute,  Sir,  which  I 
here  allude  to,  is  the  11th  of  H.  6,  c,  11,  whieb 
4U 
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of6th<ifU. 
of  ■■■■lilts  oD  the  ser- 
vhen  atuoding 
iA  tbnr  ilii^>  to  tbe  persons  oi 
thfstlics.  It  might  be  ur|(ed, 
that  tke  power  m  ^aestioo  has  newer  been  given 
hy  —7  net  of  pniinmi  nt,  end  that  if  there 
vns  n  Mne  when  thcj  did  not  posoesn  it, 
tkeT  can  hj  na  other  WK&m  bare  legail  v  ac- 
^:Jed  it.  AH  this  and  mach  naore  migjbt  he 
fauA»  it  it  were  ntccanrj  ta  dispnie  the  autho- 
litT  o€  the  Hoose  of  ConunoBs  to  issne  tbe 
fiir  the  CMBteent  of  lUr.  MUler ; 
it  is  satfkient  for  ane  at  .present  to  contend, 
thcj  had,  or  had  not  the  power, 
dU  in  fret  give  the  defendant  any 

the  aifctt  in 


n 


» 


Sr,  nndcr  colour  of  which 
is  n  wnmnt  purporting  to 
~an  Older  of  the  House 
«4f  r-ram-T-r,  aadi  signed  Fletcher  Norton, 
$iKiii«r.  Kit.  S;r»  the  Older  of  the  HoiMeJaa 
it  j»  Rotal  ia  tke  warrant  itself,  is  for  tahiog 
lie.  MkWr  into  the  cwrtody  of  the  Seijsant  at 
Anos.  or  hts  deputy  ;  and  Mr.  Wbittam  is  de- 
«k*rdMl  in  the  diiwttion  of  the  very  same  war- 
rsat  t»  be  nckhcr  the  one  nor  the  other  of  these. 
Njb  jkttthority  whatsserer  can  be  convened  to 
Mr  M  hituat  hy  virtue  of  an  order,  in  which  be 
k  vM  rninird  ind  which  particularly  points  out 
mlan  pei«ona,in  coniTadictioo  Irom  all  others. 
TVs  wanant,  thesefore  (so  far  as  it  relaU^ 

|»  Mr.  WhitttaON^^^"^^'*^^*^^  ^y  ^^ 
Sy«ahcr,  ascftlj  of  his  own  authority,  uoau- 

thcnadl  by  any  arte  of  the  House  of  Cunt- 

suv«a.    Has  tbe  Speaker  any  power  to  commit, 

«»«<«■  he  demos  it  from   the  orders  of  tbe 

IW'.<j»e  Mf  he  has  not,  which  must  be  graoM* 

W  tt  biMad  slrict(y  and  literally  lo  pursue  that 

uoler  which  uaawu  his  authoniy :  as  far  as  he 

excvcds  it»  he  acta  without  authority  himself, 

and  mail  dvarlv  can  convey  none  to  ai^  other 

|m«oa.    Mr.  Whittam,  therefore,  in  thi9  case, 

actw^  without  any  legal  authority  whate? er,  io 

the  atf««t  ef  w^  prosecutor,  a  prosecution 

mumadcil  upon  that  cannot  be  CQ0sidere4l  as 

%otaU>  «aid  i^'lbundalion.    But  suppoeiog  for 

a  ttMUMat  that  the  urosecutioo  was  frivolous 

and  il^^[taaiHM«  I  submit  that  tbataloue  would 

«k4  be  a  i«a*on  for  the  extraordinary  iulerposi- 

ltsM\  «4'  the  cruwtt«    If  it  would  iu  this  case,  it 

WkUKt  m  e«er>'  other;  every  deiendaot  who 

tau\W  hiuMelt  uiyusUy  prosecuted  would  ap> 

|»i\  tW  pn\lectioo  to  the  crown;  aod  almost 

e^Wy  iuduHmeat  must  tirst  be  tried  ^by  the 

Ai^uaey  t Central  before  it  could  come  regu- 

ki^\  iiitoain>uK  of  justice.    1  presume  you 

wiU  tHmcetvr  it  was  not  for  these  purposes  that 

IbiK  liTHx^tive  was  vested  iu  your  haods ;  and 

that  thevi^  tuitst  appear  some  strong  reasons 

|««\H)h«r  to  the  caso  to  shew  why  it  is  improper 

aud  uutU  lor  puhiio  discussion,  besides  merely 

that  \Ji  thv  prtwtYUtiou  being  ill-grouoded,  to 

\\\\\\^^  ,vuu  to  make  this  cxtraocdiaary  ioter^ 

jll^t  '  I  subuut  to  you,  Sir,  with  great  deferr 

"  n  tlici'«  a|ipean  no  suoh  reasons  iu  this 


Every  motiee  of  nol^cjr  and  pf« 
seems  to.  weigh  op  the.  other  aide.  The  ^ 
tion  to  be  tried  is  the  most  impmlant  that  oaa 
well  be  conceived.  Theprivi^geaof  theHosna 
of  Commotis  on  tbe  oae  side,  and  the  lihirtiao 
of  the  people  of  England  on  the  other,  use  ani<l 
to  be  mat^ially  affected.  Perhapa  iadand  it 
might  have  been  wished  that  thia  great  qimatios 
had  never  been  started,  or  hrought  to  the  public 
view,  by  iasuing  the  watranl  io  aneatioa.  Bat 
when  it  haa  he^  afaready  so  much  agitated^  aad 
has  eagvossed  the  atleatioa  of  the  puUie^  it 
seems  necessary,  for  the  satigfaction  and  fiiict 
of  the  kingdom,  that  it  should  proceed  ta  as»-> 
lenan  and  legal  determination  in  a  court  oC  jna- 
tice.  If,  therefore,  Sir,  the  Houae  of  Cammsan 
had  DO  authority  by  law  to  authoriae  Mr.  Whit* 
tarn  to  make  tlie  arrest  upon  tbe  yroeccutor,  ar 
if,  in  fiM^  no  authority  was  delegated  ta  hiai^ 
in  either  of  these  casat  he  has  il^gaUy  asaaah- 
ed.  an  innocent  man,  and  deprived  him  of  hie 
liberty  ;  and  the  eptering  a  noUprmeaui  would 
be  no  olistructiou  of  public  justice.  If  oa  tha 
other  hand  tbe  H[onse  of  Coipmena  h%d  a  legal 
authority,  and  regularly  deh^galed  the  execu- 
tion of  it  to  Mr.  Whittafu,  the  public  should  b^ 
convinced  of  itb^  a  diaeuseioa  and  deterouna- 
tjoo  in  a  court  of  law.  And  the  gmntinfr  tha 
noli  protegui  in  thi^t  case  would  tend  to  naialead 
many  people  into  an  opinion  that  it  was  dona  ta 
screen  an  oleoder  team  iba  laws,  who  had  na 
l^gal  justification  in  a  court af  justice:  I  there- 
fore submit  to  you,  Sir,  for  th^se  reasons,  that 
you,  as  Attorney  General,  will  not  think  proper 
m  tliis  ci^  to  grant  a  naliproHgui" 

"Mr.  Attorn^  GeneruL  Da  yon  prodttca 
any  evidence?'* 

**  Mr.  Adair*  We  ofo.  no  other  cTideaeu 
than  what  appeals  in  tbe  affidavit  of  the  de» 
feodaot  himself^  and  the  warcaut  In  which  i| 
refers," 

"  Mr.  Attorney  Genarid.  You  are  extremely 
rigpht  in  thia,  that  it  is  not  at  all  a  fit  thing  fee 
tbe  Attorney  General  to  try  either  the  fact  opoa 
which  the  defendant  is  indicted,  or  to  deter* 
mine  tbe  law.  The  only  question  is  this,  whe* 
tber  it  is  fit  for  tbe  king  to  interpose  aa  tbe  pro* 
secutor  of  tliis  offence  F  That,  I  take  it,  afaonhl 
be  the  ground  of  your  argument,  and  the  point 
upon  which  I  expected  satisfaction*  The  affi« 
davit  itself  states  the  messenger  of  tbe  House 
of  Commons  to  be  acting  uiMer  the  authority 
oftbeHouseofComBAona;  and  if  thia  ww  the 
only  way  i»  which  that  question  couM  ba 
brought  before  a  court  of  hiw,  I  shouM  ^ 
olfliged  to  give  an  opinion  whether  it  oti^t,  or 
whether  it  ought  not, 

<*  The  only  point  I  have  to  consider  is,  whe- 
ther it  be  fit  fur  the  name  of  the  oroiMi  to  aa« 
pear  in  prosecuting  one  who  appears  to  be  the. 
messenger  fif  the  House  of  Commons,  and  to 
be  armed  by  the  aothority  of  that  House  for 
doing  the  very  thing  he  has  dono  under  tha 
orders  of  the  House?  I  don't  mean  to  pasa 
over  the  objection  which  has  been  made,  thai 
the  Speaker  of  the  Hoose,  by  orders  of  the 
House,  directing  the  warrant  to  a  person  nol 
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Mtaedfa'ididi  •rier,  fi^eiher  fhalorAer  extend 
only  16  MrMting  tiM  prowccomr,  «imI  Mkmg 
him  into  tb^MMMy  tf  tlw8ei$«itiiC  at  Arm,  or 
Ms  AB|mty :  i  ilire«iy  I  lik«  Mr.  Amur's  «l>- 
jeMioft  perfemhr  riglit ;  the  ordtfr  of  tli6  Home 
18  rorlBmg  mm-  itito  t4ie  onktftdy  of  flie  Ser- 
j€ftBt  »t  Arms  or  Im  deputy ;  tfeid  tbe  tfbjeetleii 
ii,  fbit  the  penon  id  triiese  eufetody  the  prese- 
eutorwa»engitwNy«a%en,  is  Mfithet  the  Ser- 
jetnt  At  AroM,  or  Im  depaty ;  end  the  doiriit 
TOQ  raise  apen  It  St,  wneibertfie  Speaker  of 
mt  Home  ef  Cemmem  can  ant hortse  inetlier 
peraoB  to  arreettnd  bring  him  fMo  the  c«Medy 
of  tbe  tSerjeaat  Kt  AriM,  or  hit  deputy  $  for  tbe 
Seneaot  at  Arms,  or  bis  deputy,  is  the  primer 
and  the  only  custody  I  fcnofr  of  belonging  to 
fhe  Hoase,  and  tbe  gentfeman's  ar^utnent  i8^ 
that  in  point  of  the  arrest  it  cannot  be  made 
witboat  the  Seljeunt,  or  deputy  Serjeant,  with 
lespeet  to  the  orders  of  the  House  of  Co«iro«nsy 
•Dd  tbe  directioo  of  the  warrant  by  ibe  Speaker, 
which  is  a  question  of  law  to  he  sure.     It  has 
been  constant  in  point  of  practice  for  the  mes- 
sengers to  be  employed  (in  tbe  orders  of  the 
House,  and  for  other  than  messengers  to  be 
empbiyed)  upon  tbe  ? ery  same  occasion.  There 
is  Dotbiog  so  constant  as  the  messengers  all  to 
be  employed ;  there  are  soine  few  instances 
urbere  more  than  the  messengers  have  been 
employed  upon  these  occasions.    The  difficulty 
ii^n  It  was,  whether  they  should  or  not  be  in- 
serted in  the  warrant:   er  whether   if   they 
irere  not  inserted  in  the  warrant,  it  could  l>e 
oonstmed  under  the  (general  description  of  the 
Seijeant  at  Arms,  or  his  deputy  ;  or  wheiber 
that  authority  could  go  to  warrant  those  which 
nigbtbe  appeioied  \^  tbe  Serjeant  s(t  Arms,  or 
llisdeperty,  npon  tbatoecaeion.    It  was  tbeugfat 
More  proper  lo  maktt  a  wartmit  direeSsd  to  the 
person  to  be  employed,  though  il  was  men- 
tioned in  tbe  orders  of  the  Hoose  that  tbe  ens- 
tody  was  to  be  that  «f  the  fleijeait  at  Arms,  or 
Iris  dcpnty,  aeeoidingto  the  nmial  fbnn  of  fbekr 

**  But  the  only  point  for  me  to  oooside^  is, 
how  far  it  is  fit  tbe  king  should  be  tbe  prose- 
cutor of  a  servant  of  tbe  House  of  Cc^mmons  in 
tbe  exertion  of  a  privilege  which  they  now 
daim,  which  they  have  claimed  for  agree,  and 
have  been  in, the  possession  of  for  ages,  and  that 
tiie  king  should  be  brought  into  a  prooeeding 
agaipst  tbe  servant  of  the  House  as  a  prosecu- 
tor. Tbe  noli  pratequi  is  called  a  prerogative 
right  of  the  crown ;  it  amounts  to  no  more 
than  this,  that  the  king  makes  his  election  whe- 
ther he  wjll  continueor  not  to  be  the  prosecu- 
tor upon  an  indictment,  and  the  noli  prougui  is 
entered  in  the  same  words  in  case  of  tbe  crown 
as  of  a  private  person.  The  entry  upon  tbe 
'  record  is  exactly  the  same  by  the  Attorney 
General  as  by  a  private  plaintin  upon  record  in 
any  civil  suit. 

**  I  did  expect  that  yov  would  have  given  me 

some  reason  for  entertaining  an  opinion,  that  it 

was  decent  and  fit  for  tbe  crown  to  continue 

and  stanil  forth  as  a  prosecutor  for  the  roe^en- 

'   ger  of  tbe  House  of  Commons  acting  under 
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their  4fftedtioii,  in  tnaibfettance  of  a  privilege 
liiey  have  daitned  and  held  so  long.  That  in 
Ibe  only  peint  I  pnt  it  tipon.  Tbe  affidavit  as 
made  f!j  tbe  defendant  makes  it  necessary  to 
consider  bite  as  an  officer  of  the  House. 

^  I  did  not  indeed  expect  any  disputes  npob 
it,  or  that  it  wobid  be  put  upoty  so  small  a  ' 
gfoond :  the  reason  I  expected  was,  ^at  it  was 
beeoming  an  officer  of  tbe  crown,  in  the  name 
of  tbe  crown,  to  oonthme  a  prosecotion  by  the 
crown  agiahist  tbe  messenger  tli'  the  House  of 
Commobs  acting  thider  tht  authority  of  tbn 
Bouse  c^  Commons." 

•*  Mr.  Adair  expressing  a  doubt  whether  it 
Would  be  proper  for  him  to  make  any  reply  ti> 
this,  the  Attorney  General  said  be  a/bould  be 
gfedlolienr  bfm. 

"  Mr.  Adair,     With  regard  to  what  yon 
b^ve  euggested,  it  is  true  the  entry  upon  re- 
cord is  lire  same  fn  tbe  case  of  tiie  crown  an 
of  a  private  person,  yet  in  a  prosecution  by  in- 
dictment the  crown  is  not  sdteiy  concerned. 
To  maice  tbe  case  exactly  similar,  it  should  be 
an  rnffortnation  ex  officio^  or  any  other  really 
and  truly  a  crown  prosecution,  and  then  tlie 
entering  noli  prosequi  upon  that,  would  be  the 
same  as  upon  f>rivate  actions.     But  in  tlie  cai(e 
of  indictments  the  king  being  in  fact  a  nominal 
pitisecotor,  tbongb  bis  name  is  necessary,  and 
the  injured  party  being  the  true  prosecutor, 
wboappfies'to  tbe  laws  of  bis  coitotry  for  jus- 
tice ligalnst  tbe  offender,  who  has  violated  thofi^ 
laws  and  particularly  injured  him :   if  in  that 
ease  tbe  king  puts  a  stop  to  this  prosecution  by 
withdrawing  his  name  from' it,  it  is  tbe  same  m 
eifecf ,  tbaiigh  not  in  form,  4i8  if  he  sent  his 
maadate,  and  said  that  psoseoation  sboold  net 
ga  oa  c  becaose  if  be  withdraws  bis  name  froan 
it,  that  prosecution  cannot  by  the  laws  go  any 
further,  tbe  prosecutor  himself  cannot  proceed 
in  bis  own  name ;  tbe  withdrawing  that  name 
has  tbe  same  effect  as  the  actual  interpositictn 
of  prerogative  by  the  Attorney  Genenil,  aiul 
operates  the  same  as  a  pardon.    Mr.  Whittana 
being  alleged  to  have  acted  trader  the  authority 
of  the  House  of  Commons,  to  have  had  a  war* 
rant  directed  to  him ;  the  question  is  not  whe- 
ther the  warrant  is  legal  or  not,  but  w bother  it 
is  proper  for  the  crown  to  put  a  stop  to  that 
prosecution,  and  whether  the  privileges  of  the 
House  of  Commons  being  said  to  be  concerned, 
any  interposition  of  the  crown  be  necessary  to 
support  their  authority.    If  Whittaro  has  acted 
in  pursuance  of  the  order  of  the  House,  if  those 
orders  are  such  as  the  House  has  a  competent 
authority  to  make,  I  submit  that  it  cannot  be  a 
doubt  that  that  matter  pleaded  or  brought  in  a^ 
regular  manner  before  a  court  of  justice  would 
be  a  sufficient  defence.    If  the  courts  of  law 
are  of  opinion  that  the  House  has  that  autho- 
rity, and  that  it  was  reguhirly  delegated   to 
Wbittam,  they  would  necessarily  be  of  opinion 
to  acquit  him ;  and  upon  that  ground  there 
appears  to  be  no  necessity  for  the  crown  with- 
drawing itself  from  a  prosecution,  which  by  no 
possible  means  can  prove  oppressive  or  inju- 
rious to  tbe  defendant.     If  be  has  acted  under 
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a  1<^l  authority,  he  mast  be  legally  aoqaitted 
ID  a  court  of  justice.  But  if  the  authoritj^  is 
not  sufficient,  or  not  regularly  conveved,  it  is 
proper,  for  the  sake  of  justice  and  the  liberty  of 
the  subject,  that  judgment  should  be  pro - 
jtoupoed  upon  it  in  a  court  of  law.  I  believe 
the  prosecutor  does  not  contend,  that  the  de- 
fenaant  has  been  guilty  of  that  kind  of  offenoe^ 
for  which  he  means  to  prosecute  him  with  any 
rigour ;  he  don't  mean  to  oppress  him,  or  pro- 
ceed fiir  the  sake  of  punishment  only ;  whether 
it  is  5/.  or  5,000  is  indifferent  to  him ;  the  only 
thing  he  wishes  is  to  have  the  question  dteid^ 
by  a  legal  competent  jurisdiction.  If  it  comes 
regularly  before  the  Court,  though  perhaps 
upon  this  indictment  it  could  not,  but  if  it  does, 
the  question  is,  whether  the  Speaker  of  the 
House  of  Commons  had  a  sufficient  leffal  au- 
thority to  authorize  that  arrest,  or  whether  .the 
defenuaot  has  actually  acted  under  tliat  autho- 
rity, such  as  it  was ;  and  I  submit  to  your 
consideration,  whether,  upon  that  point,  such 
interposition  appears  to  be  necessary  m  this  case, 
either  upon  behalf  of  the  defendant,  or  of  the 
pririlege  of  the  House  of  Commons.'* 

'*  Mr.  Attorney  General,  1  don't  put  it  upon 
the  tenderness  to  Mr.  Wbittam,  or  the  point  of 
privileffo  of  the  House  of  Commons,  but  merely 
upon  tne  foot  of  decency,  as  the  circumstance 
or  the  crown  taking  a  part  in  the  prosecution 
(which  they  most  do  if  they  go  on  with.it) 
against  the  messenger  of  the  House  of  Com- 
mons, acting  under  the  authority  of  the  war- 
rant of  the  Speaker,  pursuant  to  aa  order  of  the 
House." 

Mr.  De  Grey,  the  Attorney  General,  was 
afterwards  Chief  Justice  of  the  Common 
Pleat,  and  Mr.  Adair^  subsequently,  Recorder 
df  London. 

I  am  sorry  to  find  in  Mr.  Gilbert  Wakefield's 
Memoirs  of  his  own  Life  the  following  pas- 
sage respecting  the  Richmond  Park  trans- 
actions: 

««  By  one  of  those  seandatoiiB  momarckical 


encrosiohiMBls  which  have  distiog«ished  ih# 
present  reign  at  Riohroond;  and  essentially  im- 
paired the  beauty  an4'C0BvenieDce  of  that  ter- 
restrial Paradise,  the  ■  footway  tbroogh  Ricb-* 
mond  Park  to  Wimbledon,  *East  Sheen,  sum! 
Kingston,  was  shut  up,  and  na  passage  al- 
lowed without  a  ticket"  (8f  o.  1793,  p.  945). 
It  has  been  seen  that  the  obstroctaoo  was 
made  in  the  reign  of  kins  George  S.  I  bav* 
no  sQspicion  that  Mr.  WaLsiield  derigned  any 
misrepresentation.  I  obserro  that  Dr.  Dianey, 
in  his  preface  to  Dodson's  Life  of  Foster,  cites 
a  second  edition  (1804>  of  Wakefield'a  Mc^ 
moirs:  that  edition,  I  beliere,  I  nerer  saw. 

P.  687.  Since  writinfl^  this  note,  I  bare 
found  in  rol.  2,  p.  44,  of  Mr.  Stephens's  Me* 
moirs,  that  Mr.  Home  assumed  the  additioiial 
name  of  Tooke  in  the  year  178S. 

P.  689.    For  more  concerning  the  indielible 
character  of  the  clergy,  see  bishop  fiorsley'a 
sp^b  (April  13th,  1804)  in  a  debate,  in  Dom. 
Proc  upon  the  Bill  (stat.  44  Geo.  3,  c.  43),  to 
enforce  the  due  obiser? ance  of  the  canons  anil 
rubric  respecting  persons  to  be  admitted  into 
the  sacred  orders  of  deacon  and  priest.    Hors- 
ley's  Speeches  in  Parliament,  pp.  424,  et  uq* 
8ro.  1813.    Th^  case  of  a  clerk  abandoning 
bis  clerical  character,  and  entering  on  a  lay 
profession,  or  exercising  a  lay  calling,  was  no- 
ticed try  Serjeant  Glvnn,  in  the  course  of  the 
proceedings  in  the  House  of  Commons  respect- 
ing a  publication  defamatory  of  the  Speaker 
(sir  Fletcher  Norton).   See  17  New  Pari.  Hist 
1024. 

P.  719.  The  allusion  to  the  treatOMnt  of 
the  Presbyterians  by  the  archbishop  of  York^ 
1  apprehend,  relates  to  the  Sermon  which,  on 
February  81,  1777,  was  preached  by  arch- 
bishop Markbam,  before  the  incorporated  So« 
ciety  for  propagating  the  Gospel  in  Foreign 
Parte,  which  sermon,  in  compliance  with  the 
request  of  the  Society,  was  published  by  th* 
preacher.. 
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«ii  rpHE  PARLIAMENTARY  DEBATES,  FROM 

8i»  •■'  THE  YEAR  1803  DOWN  TO  THE  PRESENT  TIME; 

)>Hr  formiDg  a  Cootinaatkm  of  the  Work  entitled,   **  Ttt  Pae* 

!r,ai  LuiUMTARY  H18TOEY  OF  Ehglavd,  from  the  earliest  Period  to 

Hh  the  Year  1803.''— Pablithed  under  the  Superintendence  of 

iff.  T.  C.  HAiraAKo* 

The  SutecriberB  are  informed  that  the  Volamet  of  the  above 

I  k  Work  comprittng  the  Debates  in  both  Houses  from  the  Opeo- 

hl  ing  of  the  New  Parliament,  NoTember  24, 1812,  to  the  Oose 

i^  of  the  Session,  JoLy  22,  1813,  may  be  had  of  their  respective 

Booksellen.— PefsfioroifgA  Court,  lOth  Feb.  1814. 

«4e«  Complete  SeU  of  the  Work,  in  26  Volumes,  may  be 
tf  had  of  the  Publisliers.  The  Debates  of  the  present  Session 
irifpi  will  be  published  as  speedily  as  possible  t  and  all  Communi- 
on cations  forwarded  to  Mr.  Hansard  will  be  attended  to. 
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,1  TPHE  PARLIAMENTARY  HISTORY  op  ENG- 

%  ^    LAND,  from  the  Baiiiest  Period  to  the  Year.1803,  from 

I  which  last  mentioned  epoch  it  is  continaed  downwards  to  the 

twesent  time  in  the  Work  entitled,  ''  The  PAiiiAMBirrAmT 
Dbbatis,"  published  under  the  Superintendence  of  T.  C.  Han- 
sard. 

The  Nineisenth  Volume  is  ready  for  delivery,  bringing  the 
Parliamentary  History  of  England  down  to  the  Year  1778. 

'*  To  present  the  Public  with  correct  Reports  of  the  multi- 
forious  Debates  relating  to  the  War  with  America  which  took 
place  during  this  memorable  period— and  which  Debates,  from 
the  confused  manner  they  hare  heretofore  appeared  in,  haTtt 
been  rendered  unintelligible,  and,  to  the  generality  of  readers, 
nearly  useless — ^has  been  the  anxious  endeavour  of  the  Editor* 
And  be  hopes,  in  particular,  that  the  transactions,  in  both 
Houses,  during  the  laborioas  Session  which  opened  on  the  \  8th 
of  November  1777,  and  closed  on  the  3d  of  June  1778 — a  Ses- 
sion in  which  a  greater  number  of  Interesting  public  questions 
were  agitated  than,  perhaps,  in  any  other  within  the  space  of 
the  preceding  century — will  be  found  detailed  with  a  careful* 
nsss  oommensurate  with  their  iipportance.*'— Preface. 

Printed  for  Longman,  Hurst,  Rees,  Ormcv  and  Brown ;  J. 
Racbardson;  Black,  Parry,  and  Co.;  J.  Hatchard;  J.  Ridg* 
way ;  E.  Jeffery;  J.  Booker;  J.  Rodwell;  Cradock  and  Joy; 
R.  H.£vanf ;  Budd  and  Calkin ;  J.  Booth ;  and  T.  C.  Hansaid. 
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